i‘ ORDER

04.10.2022

»

I Counsel for the appellant prcscnt. Mr. Muhammad Adeel Butt, Additional

Advocate General for respondents present.

2. Arguments were heard at great length. Tearned counsel for the appellant 5
submitted that in view ol the judgment ol august Supremc Court of Pakistan
dated 24.02.2016, the appellant was entitled for all back benefits and scniority
from the date of regularization ol project whereas the i?mpugncd order of
reinstatement dated 05.10.2016 has given immediate effect to the reinstatement of
the appellant. T.carned counsel for the appellant was referred to Para-5 of the
representation, whercin the appellant himself had submitted that he was reinstated
from the date of tcrminz;lion and was thus cntitled for all back benefits whereas,
in the relerred judgcménl apparcntly there is no such fact stated. When the -
learncd counsel was confronted with the situation that the impugned order was
passed in compliance with the judgment of the Hon’ble Peshawar High Court

decided on 26.06.2014 jand appcal/CP decided by the augusi Supreme Court of

Pakistan by way ol judlg,incnt dated 24.02.2016, therefore, the desired relief if”

granted by the Tribunal would be cither a matter directly concerning the terms of
the above referred two judgments of the august Flon’ble Péshawar High Court |
and august Supreme Court of Pakistan or that would, at least, not coming undér

the ambit of jurisdiction. of this ‘I'ribunal to which lcarncd counsel for the

appcllant and lcarned Additional AG (or respondents were unanimous 1o agree

that as review petitions against the judgment of the august Supremc'Court of
Pakistan dated 24.02.20}6, were still pending before the august Supreme Court of -
Pakistan and any judgment of this Tribunal in respect of the impugned order may
not be in conflict with the same. 'Therefore, it would be appropriate that this
appcal be adjournced sil{c-dic, Icaving the partics at liberty t(EJ get it restored and
decided after decision of the review petitions by l‘hc august Supreme Courf of )
Pakistan. Order accordingly. Partics or any of them may get the appeal restored
and decided cither in accordance with terms of the judgment in review pctition.’%

- g » I
or merits, as the case may be. Consign.

-~

3. Pronounced in open court in Peshawar and given under our hands and °
ol ol -
seal of the Tribunal on this 4" duy of October, 2022

2 -
(FarcCRa Paul) (Kalim Arshad Khan)
Mcember (19) Chai rnfmn

1




03.10.2022

~ Junior to counsel for the appel_laht present. Mr.

Muhiammad Adeel Butt, Additional Ad\:iocate' General

for respondents present.

File to come|up alongwith connected Service

Appcal No. 1119/2017 titled “Roveeda Begum Vs.

Government of Khyber Pakhtunkhwa” on 04.10.202'2‘

before D.13.

(Fa&ﬁn Paul)

Mcember (1)

Chairman

‘ (Kalim Arshad Khan).




‘ 29.11.2021. Appellant present through counsel.
Kabir Ullah Khattak learned  Additional -Advocate
General alongwith Ahmad Yar A.D for respondeqts present. |
File to come up alongwith connected S!'ervi-ce Appeal
N0.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28. 03 2022 before D.B. !

\ﬂ»\_,/Q

(Atig ur Rehman Wazir) z (Rozina Rehman)'

B 4R et AP ..

Member (E) ’ Member (J)
| |
4 28.03.2022 Learned counsel for the appellant present.?
g
: Mr. Ahmadyar Khan Assistant' Director (Litigation)

alongwith Mr. Kabir Ullah Khattak Additional Adyfocate General
for the respondents present. | '

File .to come up atongwith connected Service Appeal
R No.695/2017 titled Rubina Naz Vs. Government of Khyber

Pakhtunkhwa on 23.06.2022 before the D.B.

P A

i [N

. (Rozina Rehman) =, ¥ (Salah-Ud-Din)

R Member (J) ™~ - Member (J)
23.06.2022 Learned counsel for the appellant present. Mr, /\immd Yar Khan.

Assistant Director (Litigation) alongwith Mr. Riaz K_han l’emlndq'fldaﬂ,ij'“?

g/u\ SyAssistant A(ivocau General for the respondents pr?sent.

File to come up alongwith connected Service Appeal No. 695/2017
titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022
betore D.B. o

BN ' -

(MIAN MUHAMMAD) ~ ** “(SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




16.12.2020

11.03.2021

01.07.2021

Junior to couilsel for the dppellant presént Additioﬁal'
AG alongwnh Mr Ahmad Yar Khan AD(thlgatlon) for
respondents present
~ Former requests for adjournment as learned senfor
counsel for the appéllant is engaged today before the
Hon’able High Court, Peshawar in different cases. _
Adjourned to 11.03.2020 for arguments before D.B,

(Mian Muhaminad)
Member (E)

Appellant preseht through counsel.

Kabir Ullah Khattak learned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present.

File to come up alongwith connected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 before D.B.

- (Mian Muhamméd) (Rozina Rehman)
Member (E) _ Member (J)

Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate Genera!
for respondents present.
File to come up alq'ngwith connected Service Appeal

No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B. -

Rozih;ﬂ ehman) . %ﬂw

Member(J)




03.04.2020  Due to public holiday on account of CoVID-19, the case tS Ry

adJourned for the same on 30. 06 2020 before D B. -

30.06.2020

29.09.2020

L .
',‘.\ o

Ty

Due to COVID19, the case is adjourned to 2% 09.2020 for' S
the same as before. '

Appellant present through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar Khan A.D for respondents

present.

An application seeking adjournmént was filed in
connected case titled Anees Afzal Vs. GO\}ernment'on
the ground that his counsel is not available. Aimost 250
connected appeals are fixed for hearing today and the
parties have engaged different counseI.VS»ome of the
counsel are busy before august High Court while some
are not available. It wa's also 'reported that a review
petition in respect of the subject matter is also pending
in the august Supreme Court of Pakistan, therefore,
case is adjourned on the request. of counsel for

appellant, for arguments on 16 12.2020 before D.B

)

(Mian Muhammdd) (Rozina REh‘mah‘)‘f:‘“ .
Member (E) Member (J)-




26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
| Additional AG for the respondents present. Junior counsel for the‘
appellant requested for adjournment on the ground that le'arlned senior -

counsel for the appellate is busy before the Honble Peshawar High

Court and cannot attend the Tribunal today. Adjodmed to 11.12.2019

for arguments before D.B.
]

(HUSSAIN SHAH) M. AMIN KiHAN KUNDI)
MEMBER MEMBER -
11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on
25.02.2020 before D.B.
i

Member Member

25.02.2020 Learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned Additional Advocate General present.

Learned counsel for the appellant seeks. adjournment.

Adjourn. To come up for arguments onl03.(_)4.2020 before

D.B.
WA

Member Member
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- 16.05.2019 Clerk to counsel for the appellant and Addl: AG for'® e
respondents present. Clerk to counsel for the appellant seeks "%
adjournment as learned counsel for the appellant was busy o
before the Peshawar High Court, Peshawar. Adjourned to
o/ 03.07.2019 before D.B. '
AR .
- .“. ’ . ) ) ‘L,;I:
. { : %/i N . . "-‘_. o
(Ahmad Hassan) (M. Amin Khan Kundi) - ' .
Member Member |
g
"ik‘
03.07.2019_ Counsel for the appellant and Mr. Riaz Ahmad Paindakheil, . f_,'

P i Assistant;AG alongwnth Mr. Z aklullah .Senior Audltor for.the respondents
.g‘-'\:( "-:! W \'@.kw..\ "_‘_;_‘ .&\i.’_jr - _-._P_‘.._ f"l, z_b.gl ,_p ;-1,_;- Akd\ttat{‘t&y
present. Learned counsel. for the appellant requested for. adjournment.
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Adjoumed to 29. .08, 20] 9 for. arguments before D.B. = . 2F
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29.08.2010 “'“/‘-Leamg:i mcour;sel fo‘?“th?’ appellant T MK abir Ullah Khattak
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learned “Additional Advocate-General alongwn;h Zaki* Ullah Semor

" R r"-‘--r -
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— Audltor__ present.- "I carned= counsel""tor"the appellanf L"seeks
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s adJourﬂment Adjoum"To come up “for® arguments 0n-26.09:2019 .
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before D.B. L
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07.11.2018 , Due to retirement of Hon’ble Chairman, the

| | Tribunal is defunct. Therefore, the case is adjourned. To
~ come up on 20.12.2018.

20.12.2018 Counsel for the appeliént present. Mr. Kabirullah Khattak,
Additional AG for the respondents present. Learned counse! for
the appellant requested for-adjournment. Adjourned. To come up
for arguments alongwith connected appeals on 14.02.2019 before .
D.B. ' -~
- 207 S hg

Hussain Shah) (Muhammad Amin Khan Kundi)
" -Member - s Tt - ‘Member
© 714022019 ¢ Clerk of counsel fot the appellant present. Mr. Kabirullah Khattak,

:Addilti’ériai AG alongw1th Mr. Sa'g-h-'eevr. Mushar_raf,” Assistant Director and
Mr. Zi;l(liullah,_.é.f_:{}é;or Auditor for the respondents present. Due to strike of
Khyber. Pakhtunkhwa Bar Council,— learned counsel for the appellant is not
available tod‘fly.' Adjourned to 2‘)5 .03.2019 for arguménts élongwith

fofe D.B.

a

N L

connected appeals be

. (HUSSAIN'SHAH) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER
25.03.2019 Due to non available of D.B the case is adjourned for

the same on 16.05.2019 before D.B.

ey
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27.09.2018
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07.11.2018
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Appellant absent. Learned counsel for the appellant is also

absent. However, clerk of counsel for the appellant present and
requested for adjournment on the ground that learned counsel for
the appellant is busy before the Hon’ble Peshawar High Court.
Mr. Kabirullah Khattak, Additional AG alongwith Mr. Sagheer
Musharaf, Assistant Director for the respondents present.
Adjourned. To come up for arguments on 27.09.2018 before D.B

alongwith connecled appeals.

. RNEEN év/’

(Ahmdd Hassan) (Muhammad Hamid Mughal)
Member (E) Member ()

Clerk of counsel for the appellant and Mr. Kabirullah Khattak,(
Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
general strike of the bar, arguments could not be heard. Adjourned.

To come up for arguments on 07.11.2018 before D.B alongwith

connected appeals.

(Ahrhad Hassan) (Muhammad Amin Kundi)

Member (E) Member (J)

Due to retirement of Hon’ble Chairman, the
Tribunal is defunct. Therefore, the case is adjourned. To

come up on 20.12.2018.

[V, YOS
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29.03.2018 - Clerk of counsel for the appellant and Addl. AG for the 5

respondents  present. . Counsel for the eippellant seeks '; ;

adjournment to file rejoinder. To come up for rejoinder and o 1

arguments on 31.05.2018 before D.B. o ‘

o~ |

Member = ' wran ' |

31.05.2018 - Clerk to counsel for the appellant and Mr. Kabir

Ullah Khattak, learned Additional Advocate General

present. Clerk to counsel for the appellant seeks
- adjournment on the ground that Learned counsel for the |
~ appellant is busy before Hon’ble Peshawar High Court

Peshawar. Learned AAG requested that the present !

service appeal be fixed 'alongwith‘conne_cted appeals for |

03.08.2018. Adjourned. To come up for arguments

alongwith connected appeals on 03.08.2018 before D.B

| | | - ‘Z%/ |
- (Ahmad Hassan) " (Muhammad Hamid Mughal) |
‘ - |

Member f Member |




3. 06112017

e
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¥ Cdunsel for the appellant presént. Preliminary arguménts
he‘ard.and case file pérused. Initially the appellant was appellant as
Female -Helper/'Dai (BPS-01) ‘in a project on contract basis on
- 03.01.2012. Thereafter the projéct anS convé&ed on current budget

~in 2014. Employee}sm(‘)f project were: not regularized so they went

% “info l.itigéfi()n'. Finally in pursuance of judgment of august Supremé

Court of Pakistan services of the appellant and others were:

regularized' with immediate. effect vide impugned order dated
05;10.2016. They are demanding regularization w.e. from the date
of appomtment Departmental appeal was preferred on 20.10.2016

« which was not responded Wlthm stipulated, hence, the instant
© service appeal. The appellant has not been treated according to law

And rules.

< Vark. ' Points urged need consideration. Admit subject to deposit
of security and procéss fee within 10 days notlces be issued to the

respondents for wrltten reply/comments for 18.12.2017 before S.B.

o - (AHMAD zASSAN)

/. | ' . MEMBER

i)

18.12.2017 Clerk to counsel for the appellant present.
Mr. Muhammad Jan, Learned Deputy District
Attorney for the respondents present. Clerk to
counsel for the appellant submitted appllcatlon

« for thé extension of date to deposnt security and
ostted process fees. To come up for written

Bss Fpgreply/comments on 06.02.2018 before S.B

(Muhammad °Fiamid ~ Mughal)
MEMB :
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Case No, 1141/2017
S.No. | Date of order Order or other proceedings with signature of judge
' proceedings ' ‘
1 2 3
1 12/10/2017 - The appeal of Mst. . Néhée'da ‘Akhtar presented today
' by Mr. Javed igbal Gulbela Advocate may be entered in the
Instrtutlon Reglster and put up. to Worthy Chalrman for proper
order please ‘ ' \
RE iISST”RAE‘R “
G i>Jrof
2- -'7—3/( ofi 1. This case is entrusted to S. Bench for preliminary hearing -
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES o
N TRIBUNAL PESHAWAR

mResA__{IY| o017
- Mst. Naheed Akhtar
VERSUS

8 ::'_G;th. of Khyber Pakhtunkhwa and others

| B INDEX ,
# Descrzptzon of Documents Annex  |Pages
| Grounds of Appeal ‘ o | 1-8
_| Application for Condonation of delay ’ ] 910 |
| Affidavit. | n ]
Addresses of Parties. 12
| Copy of appointment order “A” 13-

OGN

Copy of order dated 26/06/2014 inWP| “B” ;(,.».-),2'—:.‘
| No. 1730/2014 | | .

~d

.| Copy of CPLA No. 496-P/2014 S A
|8 |Copy of the impugned re-mstatement DIET | pp o |
b order dated 05/10/2016 ¢ ~TEoE SRR
19 Copy of appeal - YE” | x9~30
|10 | Copy-of CPLA NO. 605-P/2015 FT | 3=y
¢ |11 | Other documents - . NG;‘-, 135
12 Wakalatnama | - 36

Dated 03/ 10/ 2017

Appellant

Through | o
JAVED IQBAL GULBELA S

| SAGHIR IQBAL GULBELA R
A Advocate High Court o

Peshawar.

- Off Add: 9-10A Al-Nimrah Centre, Govt College'Cho_wk Peshawa_'r I




NOM
-, | ‘ BEFORE THE HONBLE KHYBER PAKHTUNKHWA
o ' SERVICES TRIBUNAL PESHAWAR.,

—% llyber Pa
Servige

khtukh B
Trilyu na Iw.a

- R _ D‘aryNo_L,_‘%& o
© InReSA UL ooz o m.ml&@*ﬂf? .
o Mst Naheed Akhtar D/o Bakht Rawan R/o Mohallah Bosa o
4 theI PO Tehsil and District Charsadda. '

. .(Appezzan't)
VERSUS o

L *Chlef Secretary, Govt. of Khyber Pakhtunkhwaf -
- Peshawar.
2. Secretary Population Welfare Department Khyber ~
| . Pakhtunkhwa at Civil Secretariat, Peshawar. . e
" 3. Director General, Population Welfare Department R/o
- Plot No. 18, Sector E-8, Phase-VII, Peshawar.
‘4. Accountant  General, Khyber Pakhtunkhwa |
o Accountant General Office, Peshawar Cantt, Peshawar R
5. Dlstrlct Population Welfare Officer Charsadda |

- (Respondents)

: ...APPEAL U/S_4 OF THE KHYBER PAKHTUNKHWA. o
' SERVICES TRIBUNAL ACT -1974 FOR GIVING
- RETROSPECTIVE EFFECT TO THE APPOINTMENT
ORDER DATED 05/10/2016 IN ORDER TO INCLUDE .
. PERIOD SPENT SINCE BRINGING THE PROJECT IN -
g ?.QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL
-~ THE_APPOINTMENT ORDER DATED 05/10/2016 WITH
~_ALL BACK BENEFITS, IN TERMS OF ARREARS,
~ PROMOTIONS AND SENIORITY, IN THE LIGHT OF
. JUDGMENT _AND - ORDER DATED 24/02/2016
' RENDERED BY HON'BLE SUPREME COURT OF
- PAKISTAN IN CPLA 605 OF 2015. | ¥

F}ledto_dav

:_?EStrdr
41 /) o




‘ - - 5

: | 'i'Résbecltfﬁl-ly Sheweth, B

P o 1 'That the appellant was initially‘ appointed as" g
Aya/Helper (BPS-1) on contract basis in the;i‘f o
Dlstrlct Population Welfare Offlce, Peshawar on. - | |
- .03/ 01/2012. (Copy of the appomtment order;fl::_. |
“dated 03/01/2012 is annexed as Ann ”A”) -

: 2. That it is pertinent to mention here ~that in the;
| g v. -1mt1al appointment order the appomtment was " : :
IR "although made on contract basis and till project |
o S llfe, but no project was ment10ned therem in the‘ R
"'l..appomtment order. However the services of the
| appellant alongwith hundreds of other employeesv
j'were carried and confined to the pro]ect' ‘
< Prov1510ns for Population Welfare Programme in

- Khyber Pakhtunkhwa (2011-14)”.

3 That later-on the project in questlon was brought -
 from developmental side to cufrant and i reg.ulari:‘ -
side vide Notification in the year 2014 and the life

| .of the project in questlon was declared to be

. culminated on 30/ 06 /2014.

o 4That instead of regulariiing the . service of the - |
- appellant the appellant was terrnina'ted Vide .the""- : |
',..'1mpugned office order No. F. No. 1 1)/ Admn / -
B .'2012-13 /409, dated 13/06/2014wef30/06/2014




5 That the appellant alongwrth rest of hlS colleagues ‘

1mpugned their terrmnauon order ‘before thel e

Hon ble Peshawar High Court v1de W.P# 1730-"..' -

P/ 2014, as after carry-out the termination of the .
appellant and rest of his colleagues, the -
respondents were out to appoint their blue—eyed' o

ones upon the regular posts of the dermsed pro]ect o

in question.

That the W.P# 1730-P/2014 was: allowed by ‘the:

Hon’ble Peshawar High Court Peshawar vide the-.- : |
]udgment and order dated 26/06/ 2014 (Copy- of-‘_- o
order dated 26/06/2014 in W.P # 1730-P/2014 is

annexed herewith as Ann ”B”)

That the Respondents impugned the 'same before S
the Hon’ble Apex Court of the country in CPLA

No 496-P/2014, but here again good fortune of o
the appellant and his colleagues prevaﬂed and the
CPLA was dlsmlssed vide ]udgment and order o
dated 24/ 02/ 2016. (Copy of CPLA 496- P/ 2014 1s

annexed as Ann “C).

That as the Respondents were reluctant to- R

1mplement the judgment and order dated,

26/ 06/2014, so initially filed COC# 479-P/ 2014

Wh1ch became infructous due to suspens1on order |




| 10

.1

- "the Hon'ble Apex Court on 24/ 02/ 2016, the "

. - Respondents to implement the ]udgment dated_‘:_

S 26/06/2014 within 20 days.

~ aforementioned COC# - 186-P/ 2016 "thel: |

P/ 2016 before the August High Court, that the.' f

| 'appellant was re-instated vide "the 1mpugned
offlce order No. F.No.2(16) 2015—16-VII dated

o ";05/ 10/2016, but with immediate effect. 1nstead
- we. £01/02/2012 i.e initial appomtment or at least. : _.
01 /07/2014 i.e date of regularization of the project

"'.1n question. (Copy of the impugned office re- :
1nstatement order dated 05/10/ 2016 and postmg o

o order are annexed as Ann- “D”).

- from the Apex Court and thus that COC No. 479-
o P/-2014 was dismissed, being in:‘f"ructnou's v1de o

‘order dated 07/12/2015.

That after dismissal of CPLA No. 496 P/2014 hy

| Hon'ble Peshawar High Court vide ]udgment and'_',k
o "order dated 03/08/2016 with the direction to the -

. ,T-hat inspite of clear-cut and strict directions as in’ -

Respondents were reluctant to implement the B |
‘ ]udgment dated 26/06/2014, Wthh constralned: o
o .'.the appellant to move another COC#395-P/ 2016

. appellant alongwrth others f11ed another COC#'(' -' -
| 186-P/2016, which was disposed off by the

That it was during the pendency of COC No. 395-’



~ 12.That feeling’ aggrleved the appellant prepared a

.Departmental Appeal, but 1n3p1te of laps of. o
‘_ statutory period no f1nd1ngs were made upon the-. |
. same, but rather the appellant repeatedly attended_;. |
the office of the Learned Appellate Authorlty for” =
- _'dlsposal of appeal and every time was extended
- :posmve gesture by the Learned Appellate- S
| ,Authorlty about dlsposal of departmental appeal o
and that constrained the appellant to wait tlll the > SR
-_{.‘dlsposal which caused delay in fllmg the 1nstant s
5 appeal before this Hon’ble Tribunal and on the,""‘ -
o ‘;:other hand the Departmental Appeal was also
* either not decided or the decision is not' -
' ';:commumcated or intimated to the appellant

(Copy of the appeal is annexed hereW1th as-_,:

'annexure “E”).

T That feeling aggrieved the appellant ‘preferS' the':' -
" instant appeal for giving retrospecti\}e effect to the,'
- appointment order dated 05/ 10/ 2016 upon the |

"followmg grounds, inter aha -

Gmunds |

"' A That the 1mpugned appointment order dated,.
- 05/ 10/2016 to the extent of g1v1ng 1mmed1ate '

effect is illegal, unwarranted and is 11able to be

: modlfled to that extent.




0

B That in another CPLA No. 605 of 2015 the Apex _
Court held that not only the effected employee 1s o

to be re-instated into service, after conversmn of o

the project to currant side, as regular Civil Servant

but as well as entitled for all back beneflts for the .

perlod they have worked with the project or the =

K P.K Government. Moreover the Service of the
Appellants, therein, for the 1ntervemng perlod ie
from the date of thelr terrmnatlon Il the date of

their re-instatement shall be computed towards

the1r pens1onary benefits; vide ludgment an d o

order dated 24/02/2016. It is pertlnent to mention
here that this CPLA 605 of 2015 had been dec1ded
alongW1th CPLA of 496 of 2014 of the Appellant

on the same date

C That thus by virtue of 2009 SCMR page- 01 the -

appellant is entitled for equal treatment and is
thus fully entitled for back beneflts for the perlod
the appellant worked in the project or with the
Government of K.P.K (Copy of CPLA 605 / 2015 is

annexed as Ann- “F”)

D.That - where the posts of the appellant went on

- regular side, then from not reckomng the benefits

from that day to the appellant is not only rllegal

and void, but is illogical as well.




<

E. That where the termination was declared as 1llegal:

and the appellant”was declared to be re-1nstated‘: B

into service vide judgment and order dated

26/ 06/2014, then how the appellant can be re-'_ -
1nstated on 08/10/2016 and that too Wlth‘

1mmed1ate effect.

That attitude of the Respondents constrained the -
appellant and his colleagues to knock the doors oﬂf o

the Hon'ble High Court again and again and were o
even out to appoint blue-eyed ones to fill the posts: o

of the appellant and at last When strict d1rect10ns

were issued by Hon'ble Court, the Respondents,‘ |

vent out their spleen by glvmg 1mrned1ate effect to '.

the re-instatement order of the appellant Whlch' o

approach under the law is 1llegal

G That where the appellant has Worked regularly A’ e
and punctually and thereafter got regularlzed then' - B
under rule- 2.3 of the pension Rules- 1963 the

appellant is entitled for back benefrts as Well

H That from every angle the appellant is fully_ B )
entltled for the back benefits for the perlod that""_ ’

the appellant worked in the sub]ect project or Wlth:"i N

the Government of K P.K, by g1v1ng retrospectlvef -

effect - to. the re-instatement order dated
08/10/2016.




@

. L That any - other ground not raised here may _'

' arguments. -

1t 1is, therefore, most humbly prayed tbat on : 2
" 'acceptance of the instant Appeal the impugned re-

- all back benefits in terms of arrears, semorzt,fy and

L promotzon

, ' Any other relief not speczﬁcally asked for ma y a]so o
‘ .graczously be extended in favour of the appellant in tlze.

o czrcums'tances of the case.

5 -'f;_f'NOTE .

' Dated: .03/ 10/2017. M

Appellant

("'*\

- Through

\ : —
, & R
% SAGHIR IQBAL GLILBELA I
Advocate H1gh Court o o |

Peshawar

" No such like appeal for the same appellant upon ”

o the same subject matter has earlier been filed by me, . .
o pnor to the instant one, before this Hon’ ble Tribunal.

/Advocate. o

_ graciously be allowed to be raised at the time of A

 instatement order, dated 05/10/201 7 . may graciously be =~
. modified to the extent of “immediate eﬁ‘éct” and the re-
- iInstatement of the appellant be gzven eﬁ"ect Wef o
01/07/2014 date of regularization of the pro;ect in.

: question and converting the post of the appellant from .
L deve]opmental and project one to that of regular one, with

JAVED IOBAL GULBELA f7.  aE
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= In ReS.A _

. BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES. N

TRIBUNAL PESHAWAR

/2017

Mst. Naheed Akhtar

VERSUS

o ‘G'OV.’[. of Khyber Pakhtunkhwa and others -

7f;;4pwuuw:4IYLUVIw2RrcznvanVA17{»V1?F;D1a541"

. RESPECTFULLY SHEWETH,

. That the petitioner/Appellant s filing the

accompanying Service Appeal, the contents of Wthhv .

may graciously be considered as 1ntegral part of the -

instant petition. 4

. That delay in filing the accompanying appeal was

- never deliberate, but due to reason for beyond

* ‘control of the petitioner.

. That after filing departmental appeal on 20-10-2016, - S

 the appellant with rest of their coileagues regularly B

k - attended the Departmental Appellate Authonty and. |

S every time was extended positive gestures by the

 worthy Departmental Authority for dlsposal of th__e:’ o

departmental appeal, but in spite of 'lapse of statutory

o rating pet’iod' and period thereafter till ﬁling the'

T accompanying service appeal before‘ this Hon’bi’e'_.: )

Tribunal, the same were never demded or never" ‘

. commumcated the decision if any made thereupon. -




4 That be31des the above as the accompanylng Serv1ce- -

B Appeal is about the back beneﬁts and- arrears thereof .
" and as financial matters and questions are 1nvolve_d.' o
- which effect the current salary package fegﬁlérly'e"tc :
“of the appellant 80 is havmg a repeatedly reckomng' -

 cause of action as well.

- That besides the above law always favors o
- adjudication on merits and technicalities mﬁst_"i. B
: -always be eschewed in doing justice and de01d1ng’

" cases on merits.

It is, therefore most humbly 'pfayed that 6)1 -

© acceptance of the instant petition, the delay in f lmg.

of the accompanying Service Appeal may

. graciously be condoned and the accompanying R

.. Services Appeal may very gracwusly be deculed on .
merits. :

.  Dated: 03/10/2017 | QVQ :

Petitioner/Ap ellant-

Through

SAGHIR IQBAL GULBELA
Advocate ngh Court -~
Peshawar. ,
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e .BEFORE THE HONBLE KHYBER PAKHTUNKHW&‘STERVICES |
T - TRIBUNAL PESHAWAR

" ‘IReSA__ /2017
Mst. Naheed Akhtar
VERSUS

B det. of Khyber,Pakhtunkhwa and bfhefs -

AFFIDAVIT

Y Mst Naheed Akhtar D/o Bakht Rawan R/o Mohallah Bosa

. Khel PO Tehsil and District Charsadda, do hereby solemnly - o
. affirm  and declare that all the contents of the

l " T accompamed appeal are true and correct to the best of o
. .my knowledge and belief and nothing has been

| - concealed or withheld from this Hon’ ble Tr1b\13il,€} S

DEPONENT

* Javed Igbal Gulbela
- Advocate H1gh Court




* BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR

i InRe SA | /2017

"~ Mst. N aheed Akhtar
VERSUS

Govt of Khyber Pakh’cunkhwa and others .

. ADDRESSES OF PARTIES |

e -'APPELLANT.

| Mst Naheed Akhtar D/o Bakht Rawan R/o Mohallah Bosa

i ~Khel PO Tehsﬂ and District Charsadda.

RESPON DENTS
L [Chlef Secretary, Govt. of Khyber .-Pakhtunkhwé. o
. Peshawar. o
i A2..‘,Secretary Population Welfare Department Khyber -
' Pakhtunkhwa at Civil Secretariat, Peshawar. ,
- 3. Director General, Population Welfare Department R/ o
. Plot No. 18, Sector E-8, Phase-VII, Peshawar. Rt
4 Accountant General, Khyber Pakhtunkhwa at -
~ ‘Accountant General Office, Peshawar Cantt, Peshawar
1 DlStI‘lCt Population Welfare Officer Charsadda.

Y

Dated 03/10/2017 M .

Avppellant
pp .

"SAGHIR IQBAL GULBELA
‘Advocate High Court s
%shawar
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: OFFICE OF 1
_ DISTRICT POPULATION WELFARE OFFICER,
ST - CHARSADDA

" Nowshera Road, Isiamabad No.2, Near PTCL Office, Charsadda Phi: 9220096

EET IS 22 L L S

Dated Charsadda the _’ l/ 2 / 2012.
4

/
’

OFFER OF APPOINTMENT _

| ' : i | Selection Committee
- No.1{4)/2011-12/Admn: Consequent upon the recommendation of the Depanr'{lepta !
(DSC), you are offered for appointment as Aya/Helper (BPS-1) on contract basis in Family 'Welfehlre Centre
Project (ADP 2011-2012) in District Population Welfare Office,” Charsadda ‘for the project life on the
following terms and conditions. Co

TERMS & CONDITIONS

.t Yhour appeintment against the post of Aya/Hetper (BPS-1) is pui'ely on contract l?asis for the
project life. This Order will automatically stand terminated unless extended. You will get pay in
BPS-1 (4800-150-9300) plus usual allowances as admissibie under the rules.

2, - Your services will be liable to termination withcut assigning any reason during the currency of the
agreement. In case of resignation, 14 days prior notice will be required, otherwise your 14 days
pay plus usual silowances will be forfeited.

3. You shail provide Medical Fitness Certificate from the Medical Superintendent of the DHQ
Hospital, Charsadda before joining service. ‘

4, Being contract employee, in no way you will be treated as Civil Servant and in case your
performance is found un-satisfactory or found committed any mis-conduct, your service will be
terminated with the approval of the competent authority without adopting the procedure provided
in Khyber Pakhtunkhwa (E&D) Rules, 1973 which will not be ‘challengeable in Khyber
Pakhtunkhwa Service Tribunal / any court of favs.

5. You shall be held responsible for the losses accruing to the Project due to your carelessness or
in-efficiency and shall be recovered from you. :

6. " You will neither be entitied to any pension or gratuity for the service rendered by you nor yoﬁ will
contribute towards GP Fund or CP Fund. - ‘

7. This offer shall not confer any right on you for regularization of your service against the post
occupied by you-or any other regular posts in the Departnient. .

8. You have to join duty at your own expenses.

9. If you accept the above terms and conditions, you should report for duty to the District Population

Welfgre Officer, - Charsadda within 15 days of the receipt of this offer failing which your
appointment shall be considered as cancelled
10. - You will execute'a surcty bond with the Department.
a ’ \.

s

(Bakhtiar Khan)
District Population Welfare Officer,
Charsadda‘.

Naheed Akhtar D/O Bakht Rawan
Moh. Bosa Khel PO/Teh & Distt:Charsadda

~ Copy forwarded to the:-

B

1. PS to Director General, Population Welfare Department, Peshawar.
« 2. District Accounts Officer, Charsadda. .
3. Accountant (Local), DPW Office, Charsadda.
| 4, Master File. ' v
| R
, NIy
1s Y

. - g
| Diarrict Bamiiatinn \Walfara e ror

e
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OFFER OF APPOINTME?'}_

-
-T

No.1§4)12011-12fAdmn: Conseguent upon the recommenda\ion of the Depanmenlal Se[cction Committee

(DSC), you are offered for appointmen\ as AyalHelper (8PS-1) on contract basis in Family Welfare Centre
Project (ADP 2011-2012) in District population Welare Office, Charsadda for ‘he project life on the \

following terms and conditions. .
TERMS & CONDITIONS

1. Your appointment against the post of AyalHeiper 8PSs-1) is pure{y on contract pasis for the |
project life. This Order will automatically stand terminated unless extended. YOU will gel pay in
BPS-1 (4800-1 50-9300) plus usual alowances as qdmissib\e under the rules. : _—

2. - Your services will b& liable 10 {ermination without assigning any reason during the currency of the
agreement. in case of resignation. 14 days priof notice will be required, otherwise your 14 days
pay plus usual sitoweances wilt be sorfeited.

3. -You shail provide Medical Fitness Centificate from the Medical 'Superinlendenl of the pHQ
Hospital, Charsadda before joining service. .

4. Being contract employee, in no way you "will be treated as Civit Servant and in case your
pen'ormance is found un-satisfactory of found’cornmmed any mis-conduct..your service will be
terminated with the approval of the cgmpeten} ggthogity without adopting the procedure provided )
in Knyber pakntunkhwa (E&D) Rules, 1973 which will not .be"chal\engeab\e in Knyber

pPakhtunkhwa Service Tribunal / any court of law.

5. You shall be held responsible for the lossés accruing 10 the Project due o your carelessness OF .
in-efficiency and shall be recovered from you- . - ..
1
6. You will neither be entitied 1o any pension OF gratuity for the service rcndered by you nor you witl

contribute \owards GP Fund or CP Fund.

7. This offer shell not confer any right on you tor’ regutarizution ol your service against the post
occupied by you or any other regular posts in the Depgr\mem.

8. You have to join duty al your own expenses.
9. \f \}ou accept the above terms and conditions, you should report for duty to the District Population

Wwelfare Officer, .Chqrsadda within 15 days of the receipt of this offer failing which your
appountment shall be considered as cancelled

10. You wiilt sxecute & curoty bond with the Department., : '
St o //.\
/
: (Baknhtiar Khan)
District Population Welfare Officer,
. .Charsadda. ’

Naheed Akhtar DIO Bakht Rawan
Nioh. Bosa Khe! PO/Teh & Distt:Charsadda

e et PoTen & DistCharascss

Copy forwarded to the:-

+

1. l" pS to Director General, population welfare department, 'Peshéwar.
2. 1 District Accounts Officer, Charsadda.
3. Accountant (Local), ppw Office, Charsadda. ' . .
4 Master File. - ’ : \: f S
2. /
’ District popuiation We\fare*‘Ofﬁcer,
Charsadda.
*Fa £

———
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

WPNo 1730 of 2014
Wlth CM 359-P/14 An/CM 600 and 605/14

Date of hearing __ 26/06/2014

Appellant Muhammad Nadeem .... By Mr ljaz Anwar Advocate
Respondent Govt tc by Gohar Ali Shah AAG..

*****************

NISAR HUSSAIN KHAN. J:- By way of instant writ

petition, petitioners seek issuance of an appropnate writ
for declaratlon to the effect that they have been vahd1ty
appomted on the posts under the scheme “Prov151on of
Populatlon Welfare Programme” which has been ‘brought
on regular budget and the posts on which the petitioners
are working have become regular/permanent posts, hence
petltloners are entitled to be regularized in line Wlth the
Regulanzatlon of other staff in similar prOJects and

reluctance to this effect on the part of respondents in
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U the Petitioners
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Reguiarization of the petitioners is illegal,,malaﬁde
aﬁd‘ :fraud upon their legal rights and -,aé' a
cohs.equence petitioners be declared as regular qivil

servants for all intent and purposes.

2. . Case of the petitioners isv that the Provincial
Government Health 'Depértment.approved a géhgme
n'arﬁely Provision for Population Welfare
R;r.ojgramme for pefiod' of five years from-20’1'(_) to
2015 for socio-economic well being of | the
do;vfltrodden citizens and improving the their duties
to the best of their ability with zeal and zest which
mode the project and scheme successful and fesul_t
oriented which constrained the Govei'nm:e_;ﬁf to
i;onvért it from ADP to cﬁrrent budget. SinceWhole
schéme has been brought on the regular side, so the
énlﬁlé&ees of the scheme wefe also to be a.b.sl‘o,rbed.v
Onthe same analogy, same of the staff members
hd‘\:fe.:.been regularized whergas the petiﬁoner‘s&have
been diécriminated who are entitled - to _alike

treatment,
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| Better Cogy ( 1&)@
3. Same of the appllcants/lnterveners namely AJmal and 76 |

'others have filed C. M.No. '600-P/2014 and another’ alike'.

E . | ~‘C.M.Nol.605-P/2014 by Anwar Khan and 12 others have prayed t_’ot o

: their;iinpleadment in-the writ petition with the contention that they -

~are a11 sieving in the same scheme/progect namely Prov151on for

'Populatlon Welfare Programme for the last five years It lS':- '

l-contended by the applicants that they have exactly the same case as
) averred in the main writ petition, so they be 1mpleaded in tbe main
writ petltlon a° they seek same relief against same- respondents ,

e Leamed AAG present in court was put on notice who has. got no. N

o . objectlon on acceptance of the apphcatlons and 1mp1eadment of the o

' apphcants/Interveners in the main petmon and rlghtly $0- when all C

- fthe appllcants are the employees of the same Project and have got,
" same ‘Agn"evance. Thus instead of forcing them to file separate
* petitions and ask fot' comments, it would be just and proper that their

fate be decided once for all through the same writ petition as they .

- stand on the same legal plane. As such both the Civil Mise.

.. applications are allowed
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o -And the applicants shall be treated as petitioners in

' - the maln petition who WOI.Ild be entitled tO ,the SZilme‘

' treatment.

4. .' Comments of respondents were called

" Which were accordingly filed in which respondents

- have .admitted that the Project has been converted[

. _‘."1nto Regular/Current side of the budget for the year,

- 2014-2015 and. all the posts have come under the
amblt of Civil servants Act, 1973 and Appomtment .

' Promotion and Transfer Rules, 1989.

" .However they contended - that the posts w1ll be

f "advertlsed afresh under the procedure laid down for

L whtoh the petitioners would be free to compete |

o ,Aa.l_'o'ngwith others.

R However their age factor shall be con51dered under

e

the relaxatlon of upper age limit rules

T

- (/. . .

o 5.- - We have heard learned couns_el\.\ifolr;‘\the
" petitioners, and the learned Additional | Advocate

n G'eneral and have also gone through the re'cottd,with o

. -‘their-.valuable assistance,
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o 6 It is apparent from the record that the‘i- |

P o,

. posts held by the petltloners were advertlsed in the
. NewSpaper on the basis of which all the lpet-i‘t-ivoneis ’
E '_ 'appl'ied' and they had uhdergone due process'-ldf test‘ )
o B and interview and thereafter they were appomted on_‘_ R
| the respectlve posts of Family Welfare Assistant (male
| & .-.._fe.male), Famlly Welfare ~ Worker . ‘(l‘?)_,-
~. léhott(kidar/Watchman, Helper/Maid | s upon." ;
" 'teeeihmendation of the Department' ‘ seleetioh :
" cemm1ttee of the Departmental selection - eomm1ttee |
b .through on contact basis in the pI‘O_]eC’[ of prov131on for__
;populatlon welfare programme on dlfferent dates 1e - .
‘ 1 1. 2012 3.1.2012, 10.3.2012, 29.2.2012, 27 6 2012 |
' -. 3.3.2:_01.2, and 27.3.2012 etc. All the petltloner_s were
_" -.fécftlited/appointed in a prescribe 'manner'atter' .due"l "
' ’--_a“dhe_l\'ence to all the formalities and _‘sin'c':e their
g-apj-)'o'i‘ntments, they have been performing theit. duties
‘ to l'the'hest of their ability and capability. There is no
. Acorhfl):laint' against them of any slackness lIl

; Performance of their duty. It was the consumptlon of

.' thelr blood and sweat which made the proj

. | 'successful that is why the provisional goxyzée‘mrxg‘e%t'w |

- ~ converted it from development to

®
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¢ rhe Government

e o ‘convert. the scheme on regular bSudger, 5o
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Voild: he WRighly - unjustifica o Yie soed sowen anu

the: petitioners 45 plucked by somione clse

then’ 9rown’is full bloom, Particularly when e s manifese

from:"record™ that pursuant to the conversion of other

; ';dfbjc_cts_'ffof/:ﬁ developmental

-
e

theirz mployees

. + -
were regularized. There are reqularization
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to non-development side,

Schemes whieh,
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| 'Non-developnlnent side and brought the scheme on the currentl "
| budget |

l '.7 .We are mindful of the jact that their case-does not come within the
amBit ‘of NWFP Employees (Regularization of Ser\'fiees)ect 2009,

,..But a‘f_the same time we cannpt lose sight of the fact that it Were the
- 'devete"d services of the petitionefs which made the Govemeht '

' reahze .to convert the scheme on regular budget, soA it v;/ould be
K . | hlghly unJustlﬁed that the seed sown and nounshed by the'
o p@t_lth{lCI’S is plucked by someone else when grown in full bloom.

.I.’_a‘r-tieularly when it is manifest from record that pursuant to ‘the

con_izer’sibn of the other projects from development to non-

~Ad‘evel‘opment side , their employecs were regulanzed There are
; regularlzanon orders of the employees of other alike ADP schemes-‘
'A vwh1ch were brought to the regular budget; few mstances of which B
) are: welfare Home for orphan Nowshera and estabhshment of'

o I'Mentally retarded and ‘physically Handlcapped center for spe01al .

- chlldren Nowshera,
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Industeial Training Ceatre Khaishgi Culo Nowshera, Dar ul-
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LT3,
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... Others and  their age factar shall be

.

considered. ip.;

.accordance with rules. The

petitioners who have spent bese

L blood of thelr life in the projuce shull be thrown cut if de’

L

DN

S nat qualify their criteria. wWe have noticed with. pain and.’
. . V. . )

- anguish that every now and then we are confronted with

AUMCrous such lilke cases in which projects are laupched, |

- youth searching for jobs are recruited and ofter few yedrs ot

o theyiare kicked out eng thrawn astray. The courts also

ceannorielpy chemn, Leing cunt

ruct croployecs of the ,rJl'Oj,t;'i_'"L'-
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Industrlal Training® center- khas1hg1 Bala Nowshera Dar Ul Aman

Mardan rehabilitation center for Drug Addicts Peshawar and Swat
and Industnal Training center Dagai Qadeem Dlstnct Nowshera
These were the projects brought to the Revenue 81de by convertlng
from the ADP to current budget and there employees were
regulanzed While the petmoners are going to be retreated with
dlfferent _yardstick which is height of discrimination. The employees
of all the aforesaid projects were regularized, but petltloners are
bemg asked to go through fresh process of test and 1nterv1ew aﬂer
advertlsement and compete with others and their age factor shall be
con31dered in accordance with rules. The petitioners who have spent
best blood of their life in the pl‘O_]eCt shall be thrown out if do not
quahfy thelr ¢riteria. We have noticed w1th pain and agamst that
every,now and then we are confronted with numefous‘ such like
cases .in which pl’OjCCtS are launched, youth searching for Jobs are
recrulted and after few years they are kicked out and thrown astray

The courts also cannot help them, being contract employees of the

pr03 ect
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& they are meted out the treatment of master and servant. Havmg ,

been put in a situation of uncertamty, they more often- than not fall
- Iirey' to the foul hands. The policy makers should keep'é.ll -soeiety in" -
o ihind. . ‘
L -IA Learned counsel for the petitioners product a copy ef order of this .
'court passed in w.p. n02131/2013 dated 30.1.214 whereby prOJect
‘ empleyee s petition was allowed subject to the ﬁna1 decision of the
. .au'g'ulst' Supreme court in ¢.p.344-p/2012 and request'e-d. fhat this-
f pet1t10n be given alike treatment. The learned AAG conceded to the :
. proposmon that let fate of the petitioners be decided by the august A :
‘ Supreme Court. |
A Inv1ew of the concurrence of he learned counsel for the:petiriehers ,
and .the learned Additional Advocate General and following the -
*“ratio of order passed in w.p.n0.2131/2013 dated 30.1:2014 titled

‘ Mst. Fozia Aziz Vs. Government of KPK, this writ petitioners shall

- on the posts
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Subjects to the fate of CP No.344-P/2012 as identical

. proposition of facts and law is involved therein. - |

, Anhounced on
26" June, 2014.
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- To,

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.

Subject:  DEPARTMENTAL APPEAL
- Respected Sir,

With profound respect the 'undérs'igned submit as. '

under:

- 1) That the undersigned along with others have “
been re-instated in service with immediate

effects vid-e order dated 05.10.2016.

© 2) That the undersigned and other officials were
regularized by the honourable. -Hi'gh Court, .

Peshawar vide judgment /- order dated

26.06.2014 whereby it was stated that petitioner -~

- shall remain in service.

3) That agaiﬁst the said judgment an é.ppeal was 3
preferred to the honourable Supreme Court but
the Gouvt. appeals'were dismissed by the Ia_r'gef
bench of Supreme Court vide ju'dgment dated .

24.02.2016.

4) That now the applicant is entitle for all back
benefits and the seniority is also require to.
reckoned from the date of regularization of .

project'instead of immediate effect.

5) That the said principle has'be’en" discussed in -

detail in the judgment of august Supreme Court




6)

Dated: 20.10.2016

%0

vide order dated 24.02.2016 whereby it was held' |

that appellants are reinstated in service from the
date of termination and are entitle for all back

benefits

That said principles are also require to be follow -

in the present case in the light of 2009 SCMR 01

It is, therefore, humbly prayed that on
acceptance ' of this appeal the applicant /
petitioner may graciously be allowed all back-

benefits and his seniority be reckoned from the

date of regularization of project instead of

immediate effect

Yours Obediently

el
“Naheed Akhtar
Aya Helper (BPS-1)
Population Welfare Department
Charsadda.
Office of District Population
Welfare Officer,
Charsadda

/



17\' THE QU]"I\T\’.U'  COURT OF PAKIS A I\T\'
. (Appedlarte Jurisdice, :bdu.tlou ) :

I’R]" LRIESENT:

MR J'US'I ICD AMIR ITANI I\{USLIM

MR, JUSTICE IQBAL HAMEED UR. RAIIMAN
MR, JUSTICE IKHILJY ARIF IIUSSAIN KR

" A
: ‘CIVIL AP,PEAL NO 605 OF 2015 : ’
v -{On, nppcul- against the judgment duted 18,2,2018
Passed by the Pcshawsurd—hgh Court Peshawar in T
Wl i Fctltlon No.1961/201 1)

K "Riz'.wﬂn-‘.]'u\}‘ed and others Appellant -+ ..
AR VERSUS '
S cowtary Agnculmre Livestock etc

.::,'.:FOE:'ﬂ;k.e:AbPEI_lE}nt . Mr Jjaz Anwar, ASC

Tl LT M. M. S, Ix.huttak., AOR o
""filv"p'rfithi{f{eSpbndenis: * Mr Wagqar Ahmed Khan, Add|. AG KPI(
Datcofhearmg 24-02-2016 _ PR
@ ORD ]E: R : !

..

AMIR HANI MUSLIM IV - "11

"',Ccurt 15 duectcd against the Judgmunt clalecl 1822015 p

‘»:‘cdmwa .Htgh Coun, Peéshawar, whueby the Wit Petilion, ﬁ

Appclicml., Wﬂb dlsnu.ss ecI

Thc facts fiecessary for thc pl(.SCllL pxocccdmgs

25 5 2007 thc Agriculmle Departirient, K

, pubhshcd m the press, mvmng applications against the posts meanoncd m'

L dusmess Coozchnatlon Cell [hcrundﬂtr mfcued to

e Appc.l dl]lS ulon]_,wuh othery applied upuinst (e v

urious posls On \'1||01|~.

4 -

lL-d fb)f'lhu:‘

cuL. thdL on. .

P pot an dclvemsuncnl..”

as th:; Ct.ll J Thc' ,

Respo_hdegts---{‘ C

assc,cl b) lht..-i,' .

1he advcrnse.meut to be ﬁllcd an contract basxs in the Provmoml /\[,w s

‘ . m. e :
Couﬂ AJSU\-‘ ‘

) reme Court ot P?!“S“LQ.
- J \u}um awn, i

ris Appeal, by iem ol ther




Dl.p.uul-lt,nlal Sulccllon Commillee (DIC)

i lllk..

.\pploval 'p}l'. th -
. B -

Compelt.nt Authouly, the Appellants were appoiiited apgainst v*moua po:.Ls ‘

A,' in. the Cell mmally on contract basis for & period of one yem cmtcndabh._‘

-ub_)cct to sqtlsfuctow performance in the Cell On 6.10. 2008 tluuunh an . )

Ofﬁcc OldBL thc Appellants were gmnlc.d extelis mn ln- thlt‘ comracts fon o

.:Z hc |1th cmc yeur. In the year 2009, the /\ppel]anls contract Was ar-mu

L cxtendccl fm anothe). term of one year, On 26 7.2010, the ’bonfldclual lum o

OI' thc Appullants was further extended for one more yulu. in v:cw ol lh(_

:"Pohcy o _.,'thc Government of I{PK LSLﬂbhbhl’ﬂLnL and 1‘\d11)llnsll..\l.1un

Dcp.nlmt.nt (Reguldtlon Wing), On 12. 22011 the Cell’ w:xs ccmw.rlpd o,

the Legula.r side of the buclget and the. Finance Dcpdl’tll‘lent Govt of KPI\_ .

e L\glwd to crc.ate the existing posts on chuldl snlt. Ilowcvcr, l.ht. 1’1050\‘['

Managex of the Cell, vide orcler dated 30.5.2011, ordered the I.cumnau on- of )

sc.r\llces of the Appellants with effect from 30 6.2011.

Y

The Appellants invoked the, consmutloml _]Lll'lSdlLthn of. thu

lunnccl Peslmwar High COLllt l’c,slmwdl by Lxlmg ’Wnt

‘a

l“*clluon' -

No 196/2011 d[,amst the order of thcu- fermination, mzunly on Lhc gr0uncl

llut many othcr employees woxlung in different [’)lOICClb Qf the l\_PI\. lmvc

"'bccn wgulanzed through d1ffelent Judgmtnts of the PGShﬂWcLl lhgh COUll.k A

'B.nd thls Court 'I‘he learnccl Peshawm High Court dlsmlssed the \\’

ul,' :

::Pcmxon of the Appellants holding as under

2.

While coming to the case of the pctltlonets, it wculd..' .
reflect that no doubt, they were contract employees and. wire'
also in the field on the above smd cut of d

uﬁ.

ate_but thc.\t WL.('C""' o
project employees, thus, were not entitled for regular s/al10|1.‘,-"
of their services as c>.plmned above, The 1 '1ugust Suplcnu..:-_'

" Court of Pakistan in' the case of Govermeme

e of SChpbhir .

R Courl A:soc.a\e
Supreme Courl ol Paki‘
’ ls'amal)uﬁ




: ‘:}?rlilllflllllillllifl Apeiculinre,  Live Stucl_wnd mmny
;,':Dt.pnr{mcn( fhmuyh ity Seeretnry and others v diud ]
Dm nml anather ((.,l\'z\ ,“\ppu.nl No.6822004 decided mi -

._._.__..

‘_'A"Nll/! .l’ vy, Abdullah ]’L/H‘ln (',:Uil J:L,MI{ uuu) uml
,'@memmmr o NIWEP (now [CPE) vs, Ialeen Shak (2011 ‘
s SCMR ]004) has categorically held so. The concluding pam e “lL

of the: said judgment would :cquue reproduciion, whlc_h

| n..lcl:-. as under ;

“in view of the clear stululory provisions Lhe
.. - respondents cannot seek opularization as they were
. udmittedly project employees and thus have bsgj
* expressly  excluded from  purview of  th
" “Regularization Act. The appcal is therefore ajlowed, - . e A
the impugued judgment is sel aside and writ petition - - . T Lt T
~filed by the respondents stands dismissed.” : N I

- 7 ‘In view of«the above, Lhe petitioners cannol su,l'(
- :regulnru.atlon being .project n,mployccq which have been
-'la:.z.pu.ssly cx.c.ludcd from purvu..w ol the Rq,ul.m/uuon Act. -
'lhus, the mst’mt Writ Petition bc.m;_., devoid of merit is

o _rlu.u.b)' ‘dismissed.

E ) Thc Appcll'mtb filed Civil Pelmon for leave to /\ppLal

i : -"iNo 1090 0f2015 in thch leave waa z,mnu,d by this Court on, 01 07 ’701\

o chce ths Appcnl

-

We have heaud the learned Counsel for the Appcllants md thc ' . :

:‘-lc.lrnad Addmonal ‘Advocate General, KPK. The only dlstmcuon bC[V\'bbn -

.-.Lht. G:N. of thc present Appellants and the C’le of the Rcspoudcms in le

Appeu]b No 134-P of 2013 ete. 15 that the project in wl'uch 1he pu.smL .
"‘!Appcll:mts waro appomtt.d was taken over by the KPK Govc.mmcnl in, Lhu,'
. ‘.yLaL 2011 whelcﬂs most of the pLOJLcl.s in which 1hc atoxcsald Ruspondum

'.wele appomlr:cl were 1egulauzed before the out off date prowded in Non lhl“ -

- i W cst I‘rormex mence (now KPK) meloyces (Re[,ulanzatlon of 501\']0(.5) Lo

-," conuctct basxs in the project and after complenon of all the 1\.qu151Lc codal :

L

Cour‘ ASS"CwlU
: upmme Sourol Pakwl,
N "

A Act 2009."=The prcsem Appcllants were appomtcd in the - yem '7007 o o |

-

L.laumtmﬂ




"'--'Ulm, to unn. Llp W oW Vit o n,

S Covcmmcnt 1t appems that. the Appellants were not allowuj to comm_g

u,

e

: 36{-)&:‘1’#} 4 [Lc. tha ch;mg,u of hands of the pmJu,L 1n.~,lcud the (Jovumuuu by \.hu‘;.
ge. SRR o
o pld\u' h d appomu.d thiluml persuns in place ol (e /\ppt.lh\.il\ ll.\

?

Lam. ol Liu. pnbmt Appull.uus is LO\'L.H.d by the principles fuidl l\l)“'l\ hy [T

‘_—Lou L m tht. casc. of Civil Appeals No.1314-P ol 2013 cte. (bowcmmml n.i": ;

T Ce _
',“'KPI\ lhlough Secretﬂry, Agrlcultme s, Adn'um}lah and others), ds Lhu

"";Appt.llants werc, dxscumnmtud against and were dlso'fbuml'ulv ].7ld\.<..d<.'

' . .-
.. T e T

pfo_gc.cl employecs
Cean R L
T We., for the a[oresmd reasons, otlow this Appeul {nd sul aside -

t\u. unpul,nc,cl judgment. ‘The Appehiants simli bu u.m Lnt-cd inL".;L;rviw.;'1'mrn -

s

thu d.\tc of. thcu tumm'\uon wnd are also hc\d entitied Lo. thc, b..\Ll\ buld

fm lhe punod they have worked with the pm)u,t or thn. 1\1 l\ km\lmmm.u. S

‘ -'_..Hu. bu\'m., 01 the Appv\lanlw for the nm.rvcmn[; pc.nod e lwm 1h~, d.m i

h.\ll 1)(. t,um"-mul

",th,mr. : Ls.-:m_nnauon till the date of Wiciy relnstalement ¢

SO Sd/- Anwar Zahees Jam’xh lik J
3d/- Mian Sagib Nisat;d
- SCU Agmir Han Mustr, T
Sd/- lqballldnmcchu R hm m l
' Sdl/- 1(111131 Axif T‘Lussam]

Cer’ufneo to bc Truc Com

V v \7? CounA socmtt. S _;" Ik
open Court on (1%‘2 / uprefe, Court o’ Pak\s_wn ;

>
-—f.\f?‘p-~ ) : \murnabad .

S o oM e .
T A parSyed_[or eeporting,

- omhalie?

GIUMNGY -
. \ (-D":.'."—' e Ve
P
LD - Mo of Wid .
Mo of ¥

RG‘C:L”‘".\{\\.-;

o
4

el llin Al




- F.No. 1(1)/2013-14/Admn

. Subject: Completion Of Adp Pl‘Cj

: ﬁﬁeen days notice m acvance for the termination of your ser\/lces

GOVT.OF KHYBER PUKHTOON KHW&

4 . ‘\."I.'. .
DISTRICT POPUL ATION. “flJ AREZ OFFICE CHEA&R S&DDA - A ‘ )
Nowsm RA ROAD OPP D.C OFFICK UMARABAD = : L .

. . PHL091-9220096 L el K Ea ‘

Dated 14" Jime, 2014 ‘

/?

-

Naheed Akhtar Aya/Helper FWC Haﬂzal

TS | | . o T ‘

ect i.e. Prov:sron For Populatlon Welfare
Department Khyber Pakhtunkhwa

-P.
I i
S

The subject project js gomg to be completed on 30/06/2014 Therefore the

enclosed office order No. 4(35)/2013-14/Admn dated 13t June, 2014 may be treated as -

as on 30/06/2014 .

(AN, ST ' j 4;
Lot : "t

(SAMIULLAH KHAN) ; R

. DISTR!CT POPULATION WELFARE OFFICER o

i , : . CHARSADDA . o .
. Copy to: ‘ S ‘ , o N O

| 1. Accountant (local) for necessary act:on o f o
2. PIF of the officialconcerned. ! . : ' i

! ' - ‘ St

I
e
I

l
)
t
|
l

DI‘%TRICT POPULATION WELFARE OFFICER
' CHARSADDA o f

c i

h

l

it -
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J IN THE HONORABLE SERVICE TRIBUNAL KHYB]:,R PAKHTUNKHWA,
75 RESHAWAR i

In Service Appeal No.1141/2017.

| Naheed Akhtar, Aya/Helper (BPS-01).......... (Appellant)
| \&
Govt. of Khyber Pakhtunkhwa and others .......... (Rcspondcnts )

| Joint para-wise reply/comments on behalf of thc respondcnte No. 2 3&3
Respectfully Sheweth,

Preliminary Objections.

”Ihat the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pendmg before The Supreme Court of Pok‘smn
Islamabad. o

That the appeal is bad for non-joinder &mis-joinder of unnecessary partics.

7. That the tribunal has no jurisdiction to adjudicate the matiers.

On Facts:

Incorrect. That the-appellarit was initially appointed on project post as Aya/Helper
in BPS-01 on contract basis till Completipn'of"pr'o.ic‘ct life f.e. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Program in Khyber
Pakhtunkhwa (2011-14)”. It is also pertinent to- ‘mention that. during the period
under reference, there was no other such project in / under in Population Weltare
Department with nomenclature of posts as Aya/Helper in BPS-01. T herefore
name of the project was not mentioned in the offer of appointment.

Incorrect. As explained in para-1 above: o

Incorrect. The project in question was completed on 30/06/2014, (he project posts
were abolished and the employees were terminated. According to project policy
of Govt. of Khyber Pakhtunkhwa.on completion of scheme, the employees ‘were
to be terminated which is reproduced as under; “On-completion of the projects the
services of the project employees shail stand terminated. However, they shall be
re-appointed on need basis, if the project is extended. over any new-phase of
phases. In case the project posts.are converted-into regular budgetary posts, the
posts shall be filled in-according to the rules, prescribed for the post through
Public Service Commussion or The Departmental Selection Committee, as the
case may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for the post
with other. candidates. However keeping in view requirement of the Department,

. (VRIS — S.n..b.l.u!\.)f—

560 posts were created on current..side tor ﬂmi\/irw :to 'which - the project
employees -had .expericnce marks which were to be awarded-o them: b

4. Correct to the-extent that-after completion of the project the appellant along:w]th
other incumbents were terminated from their services -as (,\’):alllCd e para-3

above. . . S .
5. Incorrect. V erbatim. based on distortion of !uol% ‘The actual. pf)smon of the case is
%,% that after completion of the project the incumbents were lutﬂllndltd {from their

posts according

to the project policy and no appoiniments med apainst these




project posts. Therefore the dppellant alongthh othel ﬁled a writ pet;tlon before
" the Honorable Peshawar High Court, Peshawar.

6. Correct to the extent that thé Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P-No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regulariz&:d by the Court no by
the competent forum.

7. Correct to the extent that the CPLA No.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court

of Pakistan as the case was clubbed with the case of Social Weltare Deparimernt,
Water Management Department, Live Stock etc. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 o 20 years while in the case of Population Welfarc
Department their services period during the project Jife was 3 months to 2 year'sl&
2 months.
8. No-comments.
. 9. No comments.

10. Correct. But a re-view petition. N0.312-P/2016-has bn:an filed by this Department
against the judgment ddlcd.2ﬂ§/’02/2016 of the larger bench of Supreme: Court of
Pakistan on the grounds-that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is stili pending
before the Supreme Court of Pakistan.

11. Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, ‘with immediate effect,
subject to the fate of re-view petition pending in the Aagust Supréme Court of
Pakistan. During the period under reference they have neither reported for nor did
perform their duties. ‘

12. Correct to the extent that a re-view petition is pending befere the Apex Court and
appropriate action will be.taken in light of the.decision of the S lpl me Court of
Pakistan.

13. No comments.

On Grounds.

A. Incorrect. The appellant alongwith -other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to th(, fcuc of re-view
petition pending the August Supreme Court of Pakistan.

B. Correct to the extent that the employees entitled for the period they have worked
with the project but in the instart case they have Tt worked with the project after
30706/2014 till the implémentation of the judgment. Afiyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

C. As explained in para-7 of the grounds above. '

D. Incorrect. The Department is bound to act as per Law, Rules & Regulation.

E. Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition No0.496/2014 in the.Apex Court of Pakistan.
Which ‘was decided by the Jarger bench of Supreme Court of Pakistan where
dismissed all -the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhitunkhwa tiled a re-view petitions
in the Apex Court of Pakistan against the decision referved above. Wm(lz 18 still
pending. The appclldnl alongwith other - incumbents. .reinstated  against the
sanctioned regular posts, with- immediate effect, subject to ‘the fate of ToView
petition pending in the August Supreme Court of Pakistan. :

F. Incorrect. Verbatim based on distortion of {facts: As explained in Ground-E above.

o




G. lncorrect They have worked agamsl the project poet and the services of the
employees neither regulan7ed by the court- nor by the compelenl forum hence
nullifies the truthfulness. of their’statement. .

H. Incorrect. The appellant alongwith other incumbents havc taken all the benefits
for the period, they worked in the p10]ect as per project policy.

. The respondents may also be allowed to raise further grounds at the time of
arguments. ' '

Keeping in view the above, it is prayed that the nstant 'lppcal may kindly be
dismissed in the Interest of merit as a re-view petition is S[lll pcndmo bcfore the Supreme
Court of Pakistan. '

Secretary to Govt. of Khyber Pakhtunkhwa - _ Director General .
Population Welfare, Peshawar. ’ Population Welfare Department
Respondent No.2 S Peshawar

Rcspondcnt No.3 3 -

- e ) :

District P6pulation Welfare Officer .
' ” District Charsadda
Respondent No.5




b IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
RESHAWAR BRESE ’

A

'In Service Appeal No.1141/2017.

Naheed Akhtar, Aya/Helper (BPS-01).......... o (Appellant)

VS
Govt. of KI}Yber Pakhtunkhwa and others .......... (Reépondénts)

Counter Affidavit

I Mr. Sagheer Musharraf, Assistant Director (Litigation), .Direc'lora_,te General of
Population Welfare Department do solemnly affirm and declare on oath thaf the contents
of para-wise comments/reply are true and correct to the best of my knowledge and

available record and nothing has been concealed from this Honorable Tribunal. o

us

o Debodent
Sagheer Musharral -
Assistant Dirvector

iy




Government of Khyber Pékhtunkhw{g,n__f
Khyber Pakhtunkhwa Peshawar and othe

{(Reply on behalf of respondent No. 4 )

Preliminary 0b’|ebtions.

1). That the appellant has got no cause of action.
2).  That the appellant has no locus standi,

- 3). That the appeal in hand is time barred.
4).  Thatthe instant appeal is not maintainable.

Respectfully Sheweth:-

Para No.1to 1i:-

.- -That the  matter is iotaHy administrative

in nature and relates to
respondent No.1,2,3 & 5 and they are in better position to satisfy the

gri'levances of the appellant. Besides, the appellant has raised no

grievances against respondent No. 4.

Keeping in view the above mentioned facts, it is theref
that the respondent No.4, may kindly be excluded fro

respondent. '

ore humbly prayed
the list of

——

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA




