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710.08.2022

~ Counsel for the petitioner. present. Mr. Kabir

Ullah Khattak, Additional Advocate General alongwith .~

Fazle Khalig, Litigation Officer.for respondents-presents—ssisasss
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15" Sept, 2022

Sept, 2022.

Representative of the respondent department
submitted office order dated 05.08.2022 which is placed
on file, through which the petitioner is. reinstated in
service. Representative of the respondent department is
directed to revise the orderAto the extent of Extra

‘ O.rdinary Leave into leave <be the kind due in the light of
judgment of this Tribunal. To come up for revised:
implementatiop order on 15.09.2022 before S.B:

(Fareeha Patll)
Member (E)

Petitioner in person present. Mr. Muhammad Adeel

Butt, Addl: AG for respondents present.

l.earned Addl: AG produced copy ol order No. 8125-29
dated 15.09.2022, whereby in compliance ol the ju;ign;éril of the
Tribunal, gfievance of the petitioner has been redressed. Since
the order of the Tribunal has been complied with, theréforc—:. the
instant execution petition is disposed off in the above ‘le.rm's.

Consign.

N -

: , SR et
Pronounced in open court in Peshawar and: given

under my hand and seal of the Tribunal ornthis*1 5" dayrof

(Kalim Arshad Khan)
Chairman




- Court of

Execution Petition No.

Form- A

FORM OF ORDER SHEET

322/2022

S.No.

- Date of order Order or other proceedings with signature of judge
proceedings _

1 2 3

1 03.06.2022 The execution petition of Mr. Ali Khan submitted today by Mr. Zartaj-
Anwar Advocate may be entered in the relevant register and put up to the
Court for proper order please.

REGISTRAR .
2. /"( / é/ V):/ This execution petition be put up before Single Bench at Pe'shawallflon_
N

20" June, 2022

oo

gy~

%/ é, ')77,\/

date. The respondents be issued notices to submit compliance/implementation

_ CHAIR&AN

. Original file be requisitioned. AAG has noted the next

report on the date fixed.
N

Counsel for the petitioner presént. Mr. Kabirullah

Khattak, Addl: AG for respondents present.

Respondents are directed through the learned Addl:
AG to submit implementation report on or before the next
date. To come up for implementation report on 10.08.2022
before S.B. .

ISCANNED ~
S| KPST (Kalim Arshad Khan)
‘Pes hawar Chairman
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matte'r of E%Wm %&% 0’7250 ANNED

Appeal No.1579/2019 o 52 I / S Peshaw ar

Decided on 17.01.2022

Ali Khan S/0O Gul Zada Mohallah Chino, Village and Post Office
Jalsai Tehsil Lahor District Swabi.
‘ (Appellant)
VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education Civil Secretariat Peshawar & Others.
(Respondcnts)

~ Memo of Appeal along w1lh
affidavit

2 |[Copy of the appeal and order| A & B L( /2
and judgment dated 17.01.2022

((/ = /""l

3 | Copy of the application dated C 19
01.04.2022 e

AT

4 | CiesSimmmeais

5 | Vakalatnama o
=

%

Appellant

Through

mQ,xJ/@)
RTAJ ANWAR

. Advocate Supreme

. Court of Pakistan
Office FR , 3 Forth
Floor Bilour Plaza
Peshawar Cantt. L
Cell: 0331-9399185




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of A /\/@_: ?) 3 9 / M
Appeal No.1579/2019
Decided on 17.01.2022 ‘

Ali Khan S/O Gul Zada Mohallah Chino, Village and Post Office
Jalsai Tehsil Lahor District Swabi.
' (Appellant)
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education Civil Secretariat Peshawar.

2. Director, Elementary and Secondary Education Khyber
Pakhtunkhwa Peshawar :

3. District Education Officer (male) Swabi. '
' (Respondents)

Application for the implementation of the or(i]er
and Judgment dated 17.01.2022 in the above

noted service appeal of this Honouraible
Tribunal. |

Re.spectfully Submitted:

1. That the above service appeal was pending before this honourable
Tribunal which was decided vide order and Judgment dated
17.01.2022.

2. That vide order and judgment dated 17.01.2022 of this honourable
Tribunal allowed the appeal and reinstated the appellant on the
following terms:

We have observed that charge against the appellant was
not so grave as to propose the penalty of removal from service, such
penalty appears to be harsh which does not commensurate with
nature of the charge As a sequel to the above, the instant appeal is
partially accepted. The appellant is reinstated into service and the
impugned order is set aside to the extent that major penalty of




dismissal from service is converted into minor penalty of stoppage of
increment for one year.

(Copy of the appeal and order and judgment datcd 17.01.2022 is
attached as annexure A & B) :

. That the judgment and order of this honourable tribunal was duly

communicated to the respondent by the applicant by submitting the
application for implementation of the judgment dated 17.01.2022 but |
they are reluctant to implement the same.(Copy of tlze application
dated 01.04.2022 is attached as annexure C)

. That the respondents are legally bound to implement the order and

judgment dated 17.01.2022 of this honourable Trlbuna] in its true
letter and spirit without any further delay. !

1
'

It is, therefore, humbly prayed . that on
acceptance of this application the_or!der and
judgment dated 17.01.2022 of this honorable

tribunal be implemented in its true letter and spirit.

Appellant

Through 5
“ZARTAJ ANWAR :

Advocate| Peshawar

|
|
. |
IMRAN KHAN
Advocate Peshawar |,

r
|




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No.1579/2019
Decided on 17.01.2022

Ali Khan S/O Gul Zada Mohallah Chino, Village and Post Office
Jalsai Tehsil Lahor District Swabi.
(Appellant)
VERSUS

‘Govt. of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education Civil Secretariat Peshawar & Others.

(Respondents)

AFFIDAVIT

I, Ali Khan S/O Gul Zada Mohallah Chino, Village and
Post Office Jalsai Tehsil Lahor District Swabi, do hereby
solemnly affirm and declare on oath that the contents of the
above noted application are trug 3nd correct to the best of my




‘ - - !'_
;’I; ' "\\\ ’\\f/
Fa ) BEFORE THF KHYBER PAKHTUNKIIW A ‘*\\d; 4 \“

St

/AR N SERVICE TRIBUNAL PESHAWARWHl,grvakr;umw‘m
] N Seevice fyibasn
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All Khal/1 S/0 Gul /ada R/O Mohallah Cnno v liage and-
Post Office Jalsai, Ichsll I ahor Dlstuct Swab]

..——....-_. i

(}?.‘\ppcllau t)
VERSUS -

R

- Govt. of Khyber Pakhtunkhwa t¥ oug ]1 Secretary
Fleméntary " and Secondary - Educatmn Khyber
Pakhtunkhwa Peshawar. B _

2. Director, Elementary and Secondary Eduéetion, Khyvber '~

Pakhtunkhwa, Peshawar, '

3. District Education Officer (male) Swabi. .
2 (Respondents)
Appeal under Scetion 4 of the i\hy[)() ‘
Pakhtunkhwa § “Service Tribunal- Act 1974, _ _ _
A against  the  impugned ~ Order.  dated e
~ : 16.05.2019, communieated on 24, {35.2““‘ |
%“ﬁ’:f%hq{ﬂ, whereby the appellant was terminated from
- Sy , . Service, ‘and against which the dcparrmcntal T
f?}‘sa‘f e appeal thtcd 23. 07. 2019 was filed bcfoxe the
‘ \‘ \ ('1 . . l-' ‘, .
) competentauthority which was also rejected/ o |
. X p
turn down vide-order datcd 24 10. 2019, b
) v - \"‘ k
| Prayerin Appeal: - i e V]

@ ' : N

On. acceptance of thls appeal the impugned

or (!er datcd '16.05. 2019, may pleasc be ‘set
as;de,and thc appellant may grac:ously bc
re-instated ‘in service w.e.f 16.05.2019 w.‘h' iy, -,
all l)(tc/c bene/zls ' C . o !

- -2 ¥
2, . i
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4 L.

- That 'the apbellaﬁt‘was eippolinted as PST at GPS Kalu Dheri :
-Vlllagc and Post Office Jalsai Tehsil Lahor District Swab1 (copy

of flze appozm‘ment letrel is attaclzed as annexure A)

'I‘hdt cVél since his ap‘pbintment the appellant had perfoimed his

duties |43 as,mgned with zeal and devotion and there was no

complamt whatsoevel 1’6031 ding his per formance

“That whﬂe sc1v1ng in the said capao1ty, the appellant was falsely ‘
'nnphcatcd mna. crunmal case under section 302-PPC, vide FIR
No.6S, dated 04.02.2019 Police Station Lahore. The appellant -
- duly - 1n101mcd his depaltment about his false implication in -
: mmmal ca‘sc Smce thele were serlous threats to the life of the -

dppcllam h Gm hJS cnemles ‘lhe1 efore he could not join his duty. .

P

-lhat thmcafter 1he appellant sulrendeled himself to th° local

Poh(,c in the above capnon case on 11.05. 2019.

“That 'fhe _appellant has épplied for his release on bail on
15. 06. 2019 which was accepted by the Learned Additional ‘

Scss1on Judge I, Lahor, Swabi on 18. 06 2019 and was released

on bail.. (Copy of the Bail application and order dated
18.06. 2019 are atmchea' as annexure B) -

That i 1—11 the meanwhﬂg the appellant was illegally removed from ‘
" his s¢1‘iv'ice vide order. dated A16.0'5.2019~.( Copy of the removal
o‘rderi dated 3] 6. 05.201 9'is attached as ar‘znexure C '

Ihat in the lcuer dated 23 07 2019 the SDEO Raz/ar requestmg

- for wuhdlawl of removal/ termination order vide no 755/dated
20.05: 7019 whelem it: was stated (as per enclosure) that. the -
-_subjcct tcachcr was. anested by pohce station -lahor Swabi on
oL 05: 7019 howwcn such ceruﬁcate regarding hlS arrest was
L 1ssucd on 17 05 "019 :

PR

: F hat the appcllant ﬁled a departmental appeal against the 1llegal
- order: dated '16.05. 2019 communicated on 24.06.2019 upon

which : the appellam summned a dcpartmcntal appeal . on
3.07:2019, . which “was 1ejectcd ‘on. 24. 10.2019. (Copy of the

{lepartmenml appeal a’ated 23.07.2019 arnd rejected order dated

24.10:; 20] 9is attached as annexure D&E)







9. That bemo aggrleved from the 1llegal order dated 16 05.2019; the ’
' appcllant has ﬁlcd th1s appeal on the followmg grounds mter alia.

: ;badly v lolated

.', GROUNDS‘ OF APPEAL:

AT hat the appellant has not been treated 1in accordance with law,

--hence his- Tlél’iiS secured and guaranteed under the law are

lhat accmdmg to CSR Artlcle 194 A “A4 servam‘ of
oovemment against wlwm a criminal charge or a Pproceeding
for arrest for debt is pending should also be placed under

: suspenszon by the -issue of speczf ic orders to this effect .

during periods when he is not actmzlly detained in custody or
zmprtsoned (eg whilst released on bazl), if the charge made
or proceeding taken against him is connected with his
poszz‘zon as.a oovemment servant or is likely to embarrasses .
him in tlze dischar ge of his duties as such or involves moral

tur, pztude In reoard to his pay and allowance, tlze provisions
of Arnele 1 94 slzall apply”

."lhat accmdmg to sectlon 6 of the E&D rules 2011, 4

, oovemment servant. agamst whom action is proposed. 1o be

mztmted under mle 5 may be placed under suspension for a

: perlod of nmety days s If in the opinion of the competent

o autlzo: zty ' suspenszon IS necessary .or expedient, and if the
perwd oj smpensz(m is not extended for a further period of
o nmety davs w:ﬂmz tmrty days of tlhie expiry of zmtml period of .
e auspemmn y the: ffovemment servant shall be deemed be

reinstated, Prowded that the competent ‘authority may, in

o approprmre case, for reasons fto- be recorded in writing,

instead of placing such person under suspension, require
hin to proceed on such leave as may be admzsszble to lzzm, _

fmm such date as may be speuf ed by the competent

authortty

D That thc case of the appellant is covered under FR-54 which

p10wdes that:-

’ “1" R.54—-- leere a Govemment Servant Ims been
dlsmlSSé’(l or removed 18 remsz‘ated the revising or







(zppeilate authomty may grant to Ium for the
perlod of his absence Jrom duty—
a) If he is I1onombly acquitfed, the full pay to which
“he would have ‘been. entitled if he had not been
':".:-.I.dmnussul or, removed and, by an order to be

?sepamfely recorded any allowance of which he
,wbs in: wcelpl prtor to hzs dzsmzssal removal; or -
b)[j oflzel’wme Such portion of such pay and
Iallowances s the revising or appellate authortty

- may prescrlbed

. In a case falling una’er clause (a), the penod of
:absence  from, duty will be treated as d period spent -
" on duty unless the revising appellate authority so
directs. '

- ‘Since the apljéllant has been Honourably released on bail
in criminal case, therefore on his reinstatement he cannot be

- dcmed the back: benefits of service to whlch he Would ‘have

bccn cmitlcd had he been n sel\nce

. Thfaitfi:t has al_sQ be,én held by the Superiol* courts in a ‘nl1_1nber

of 'repdrted cases that all acquittals are honorable and there can
be no acqulttal that can be termed as dis- honourable, reliance

s places on 1998 bCMR 1993 and 2001 SCMR 269.

T hal smcc thc absence of thie appellant was not willful but was
':AdeC to lus hlﬁe 1mpl10at10n ‘In criminal case, moreover the

Icspondcnts weére - fully aware of the registration of criminal

case against the appellant therefore under the law/lules when

the appellant was released on bail in criminal case, then he
under the law the Appellant is entitle to be re-instated with all
back benefits. s

.Thél’_the “appellant was félsely implicated in FIR, and on

11. OS 2019 h‘e su‘n‘enderéd himself to the local Police and

- since ‘then he Was behmd the bar until he was 1eleased on bail -

by - 1he Court of law, and therefore he remained out of service

5 dulmg 1ha1 perlod The absence period of the Appellant was
-~ thus beyond his control and he cannot be made suffel ed for the
: 'events Wthh were beyond his control.







' 1[ T ha{ the: appellant has never commltted any act or omission
o iiiwhxch couid be ter med as 1msconduct his absence from duty
: ":":;Wdﬁ not wﬂ!l‘ul but 11 was due to his false 1mphca‘uon in

"fﬁcnmmal casc »' S
L lhat dmmg the mtervenmg period the appellant never
.xemamed in gamful employment, therefore ~ on his '
rcmStatemcnt he is cntltled for the grant of all beneﬁts also

N 1hat the dppellant also seeks pernussmn of this honorable
lnbunal 10 1ely on addmonal grounds at the time of hearing of
.the appeai

It is, thei*efére fumbly prayed thit on accebtancc’ ‘of
this appcdl ‘the 1mpuoned order dated 16.05.2019, may
) pleasc. be sct asxdc, and the-appellant may graciously be

’rL~mstated in se:vnce w.e.f 16.05. 2019 with _all back
bene[tt . A : RN
: I Appenam.

Tweriz - Through o

ZARTAJ ANWAR
Advocate Peshawar

(PR (Ctoew
- TMRAN KHAN
Advocate Peshawar







Ali

Serviqe Appeal No. 1579/2019

Déte of Institution ... ‘22.11.2019 o | ;\‘\ ;
Date of Decision .. 17.01.2022 ' N

A}

Khan S/o Gul Zada Mohalah .Chino, Village and Post Office Jajsai, Tehsit

District Swabi. . . -~ (Appellant)

VERSUS

Government  of Khyber -Pakhtunkhwa, through Secretary . Elementary . and

Secondary Education Khyber Pakhtunkhwa Peshawar and others,

i Reépor::dent's)
Zartaj Anwar,: . ,
Advocate For Appellant
* Muhammad Adeel Butt, s
Additional Advocate General . For respondeqf_;s ;";:
AHMAD SULTAN TAREEN CHAIRMAN-.” -
ATIQ-UR-REHMAN WAZIR — MEMBER (EXECUTIVE)
/'/’/ ‘ ‘.
“" F\ ] ‘ ///_, .... e
A
JUDGMENT | o
ATIO~UR-REHMAN WAZIR MEMBER (E):- ‘B'rief" facts of the

removed from service vide order dated 16-05-2019. The appellant was released
on bail vide Jjudgment dated 18-06-2019 and the appeﬂan'i; filed departmental *
appeal dated 23-07-2019, which was rejected vide order-f;date_d ,24-10-2019, |

hence the instant service appeal with prayers that the impugned orders dated 16-

'05-2019 and 24-10-2019 may be set aside and the'abpellant’may{:be're*i_nstated

in service with alf back benefits.




tenable and liable 4o be set aside; that the respondents also violated Rule-6 of the

Khyber Pakhtunkhwa quernmenf Secyants (Efficiency & ’Discip!ine) Rules, 2011

misconduct ag his absence was not intentiona| but was due to régistration of a

Newspapers, but the appellant did not turn up, hence €x-parte action was taken

against him and he was dismissed from service vide order dated 16-05-2019,

I

04. * We have heard learned counsel for the parties ang have perused the .. -

record, _ b

E N e
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\ N

06. Respondents were well aware of the fact that the appellant has been

rule to b applied in such Case as absence of the appeuant:was ndt willful, rather =

it was due to cbmpeHing reason of fegistration of FI:R '-aga.inst him, “which.

him would be bag unless such official was found guilty by competent court of faw, -
Contents of FIR would remain unsubstantiated allegations, ang based on the

same, maximum penalty could not pe imposed upon a civil_:i se:'véaht. Reliance js ¢
Placed on PL3 2015 T . (Services) 197, PLJ 2015 Tr.¢. (Sérvice;s) 208 and pL3 -

2015 Tr.C. (Services) 152.

07 The appellant was granted bail on 18-06-2019 ang was released from jait,

_The Criminal case is still pending against the appeltant, whicifzf will be decided on

its own merit in dye course of time, but it js 5 well-settied legal proposition that

criminal and departmenta| proceedings can rup side by side without affecting
SPRSTED
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DISTRICT EDUCATION OFFICE (MALE) SWABI
(Office phone & Fax No 0938280239, emis swabi@yahoo. coimn)

OFFICE ORDER

In compliance of Service Tribunal Peshawar judgment in Service Appeal
No.1579/2019, titled Ali Khan Ex-SPST, GPS Kalu Dheri, home address Mohallah
Chino, VPO Jalsai Tehsil Lahor District Swabi, wherein the appeal is accepted, the
impugned orders dated 16.05.2016 and 24.10.2019 are set aside and the appellant is re-
instated into service. The intervening period is treated as leave of the kind due. The
respondents still have an option under the relevant provisions of law to take adverse
action, if decision in the criminal case was found adverse.

The appellant is re-instated into service and adjusted at GPS Kalu
Dheri and the intervening period is converted into Extra Ordinary Leave (EOL)
subject to the condition of the outcome in C.P.L.A No.448/2022 in the instant service
appeal or decision in the criminal case is found adverse, which onc is earlier.

(IRFAN ALI)
DISTRICT EDUCATION OFFICER
Q\" /Q 7 (MALE) SWABI
Endst: No. /),/) /Dated Swabi th 08 1022,

Copy forwarded for information to the:-
Registrar Service Tribunal Peshawar.

2. P.S Secretary Elementary & Secondary Education Department, Khyber
Pakhtunkhwa, Peshawar. )

P.A to Director Elementary & Secondary Education, KP, Pershawar.
4. District Accounts Officer, Swabi.
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