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o 04] 0.2022 1. Counscl for the appellant present| Mr. Muhammad Adecl Butt, Additional -

Advocate General for respondents present.

submitted that in view of the judgment| of august Supreme Court of Pakistan -

2. Arguments were heard at great length. Learned counsel for the appellant :.

vl

dated 24.02.2016, the appellant was entigled for all back benefits and seniority = ..+ -

[rom the date ol regularization of project whereas the impugned order of

reinstatement dated 05.10.2016 has given immediate cffcet to the reinstatement of, - :'

the appcellant. Learned counscel for the appellant was referred to Para-5 of the’

representation, whercein the appellant himsell had submitted that he was reinstated. R

from the date of termination and was thus entitled for all back benefits whereas, -
in the referred judgement apparently there is no such fact stated. When the

lcarnicd counsel was conlronted with the situation that the impugned order was .

passed in compliance with the judgment jof the Hon’ble Peshawar High Court™ . -

decided on 26.06.20]4 and appcal/CP-decided by the august Supreme Cdurt 01’:‘ A'
Pakistan by way ()i_‘ judgment dated 24.02.2016, thercfore, the desired relief if B

granied by the ‘Tribunal would be cither a matter dircetly concerning the terms of-:
the above referred two judgments of the august Hon’ble Peshawar High Coﬁﬁ
and august Sﬁprcmc Court of Pakistan or that would, at lcast; not coming under}_,'

the ambit of jurisdiction ol this I'ribunal to which learned counsel for the

appellant and learned Additional AG for respondents were unanimous to agrec =

that as review petitions against the judgment of the august Supreme Court of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of © -
Pakistan and any judgment of this ‘I'ribunal in respect of the impugned order may

not be in conflict with the same. Therefore, it would be appropriate that this -

appeal be adjourncd sine-dic, leaving the parties at liberty to get it restored and .-

decided after decision of the review petitions by the august Supreme Court of

Pakistan. Oldu accordingly. Partics or any of them may get the appeal restored:

and decided ulhu in accordance with terms|of the judgment in review petitions® .

or merits, as the case may be. Consign.

bl

3. Pronounced in open u)u/l in Peshawar and given ‘under our hands cma’
seal of the Tribunal on [/71? 4" day of October! 2022. "

' lim Arshad Khan)
Mcember (19) Chairman
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28.03.2022

Learned counsel for tf

1e appellant present.

Mr. .Ahmadyar Khan. Assistant Director (Litigation)

for the respondents present.

alongwith Mr. Kabir Uilah Khattak Additional Advocate General

File to come upalqr;gwith connected Service Appeal -

'j‘"

No.695/2017 titted Rubina. Naz Vs. Government of Khyber

Pakhtunkhwa on 23.06.2022 1bé{ore the D.B.
O '

(Rozina Rehman)
Member (J)

Assistant  Director

(Litigation) .

(Salah-Ud-Din) -

Member (J)

a

Learned counsel for the appellant present. Mr. Ahmad Yar Khan; 7

Assistant Advocate General for the respondents present.

File to come up alongwith co

titted Rubina Naz Vs. Government ¢
betore DB,

-
e
L ey
ot

.y (MIAN MUHAMMAD)
L MEMBER (EXECUTIVE)

10.2022 Juntor to couns
Muhammad Adeel But

lor respondents present.

Iile to come u

Appeal  No.

t, Additional Advocate General

ongwith Mr. Naseer-ud-Din . Shah,

nnected Service Appeal No. 695/2017

I Khyber Pakhtunkhwa on 03.10.2022

-

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

~

el for the appellant:prescnt. Mr.

p- alongwith connected Service
894/2017

titled “Abdur Rehnian \[s.

l')cpa.rtmcnt” on 04.10.2022 before D.B.
(I'arccha Paul) .
Member (1)

Government  of Khylla.er Pakhtunkhwa Population |

(Kalim Arshad Khan)
Chairman

~ .
» .
e



11.03.2021‘ | Appellant present through counsef

Kablr Ullah Khattak Ieamed Addltional Advocate General
alongwith Ahmadyar Khan A.D for respondents present.

File to come up alongwith connected appeal N0.695/2017
titted Robinaz Vs. _Government of Khyber Pakhtunkhwa, on
01.07.2021 before D.B.

(Mian Muhammad) .~ .} (Rozina Rehman)
Member (E) - .. . Member (J)

01.07.2021 Appellant preSentfthrough counsel.
Muhammad Adeel Butt Addltlonal Advocate General for -»

respondents present.

File to come up anngwnth connected Servuce Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina Rehman)
Member(J) -

29.11.2021 Appellant present through counsel.
b | Kabir Ullah Khattak fearned Additional Advocate
General alongwith Ahmad Yar AD for respondents present.
File to come .up alongwith connected Service Appeal
No0.695/2017 titledv-Robina Naé Vs. Governmerit“"of ‘Khyber
Pakhtunkhwa, on 28.03.2022 before D.B.

\A}M (7

. (Atig ur Rehman Wazir) (Rozina Rehman)
Member (E) , Member (J)
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16.12.2020

_alongWIth Mr. Ahmac

connected case titled

: engaged different co

- (Mian Muhammad)

- respondents present.

Appellant present through counsel T
Khattak Addltlonal Advocate General LT

Mr Kabu'ullah

- An appllcatlon seekmg adjournment Was ﬁled ln.‘ T

ground that his counsel i 1s not available. Almost ZSoconnected'

appeals are fixed for

Anees Afzal Vs. Govemment on the

hiearmg for today and the partles have

" before august High Court while some are not avallable It was 3 SR

also reported that a review petltlon in respect qpthe subject

matter is also pendi

Pakistan, therefore, casé is adjourned- on the request of - R

counsel uments

Member (E)

on'16.12.2020 before D. B

L QL

(Rozina Rehman) =

Member (J).

Junior to counsel for the appellant present. Additional:

AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for -

Former reques

ts! for adjournment as ‘learned senior

counsel for the appellant is engaged today before the

Hon’able High Court,

Peshawar in different cases.

djourned to 11.03.2020 for arguments before D.B.

(Mian Muhammad)
Member (E)

Chairman -

. fw‘ T
B AR f
. N ¥ v

Yar Khan, AD for respondents present |

Jnsel Some of the counsel are busy. )

ng in. the august Supre_rne_C_ourt of . ;4
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25.02.2020 .  Appellant absent. Learned counsel for the appellant
' absent. Mr. Kabir Ullah Khattak learned Additional
Advocate General present. Adjourn. To come up alongwith

connected service appeals.on 03.04.2020 before D.B.

Member @l‘:em ber

03.04.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 30.06.2020 before
D.B.
\"
30.06.2020 Due to Covid-19, the case is adjourned. To come up for the

same on 29.09.2020 before D.B. -



¢

29.07.2019  Junior to counsel for the appellant and Mr. Zia Ullah learned
Deputy District Attorney present. Junior to counsel for fhe
appellant seeks adjournment as senior counsel for the éppellant
is not in attendance. Adjourn. To come up for arguments on
26.09.2019 before D.B.

A

WA

26.09.2019 JuMembstinsel for the appellant and Mr. M&BR&1ah Khattak,
Additional AG for the respondents present. Junior counsel for the
appellant requested for adjournment on the ground that learned senior
counsel for the appellant is busy before the Hon’ble Peshawar High
Court and cannot attend the Tribunal today. Adjourned to 11.12.2019.

for arguments before D.B.

(HUSS& SHAH) (M. AMIN AN KUNDI)
MEMBER . MEMBER
N
11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

25.02.2020 before D.B.

agmber @;ber
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for respondents present.

e~

. -
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19.03.2019 S Counsel for the appellant and Mr. Ziaullah, DDA =~ " . B

Rejoinder to the reply of the respondents has been '

submitted which is p_laced on file.

To come up for arguments on 02.05.2019 before -‘

D.B.

Member ~ Chairnfan .

02.05.2019 Clerk to counsel for the appellant and Addl: AG for

respondents present. Arguments could not be heard due to Learned

D.B.

27.06.2019. Junior to counsel for the appellan;{lM G alongwﬂh
Mr. Sagheer Mushanaf AD (Lit) and 1K[/Ir %Il(llﬂ?% lglen}or

Auditor for 1espondents present. Junior to counsel for the

Member (Executwe) is on leave Adjoumed to 27.06.2019 before_ B

. appellant mformed that similar nature ¢f appeal have been fixed
p .

for hearing on 29.07.2019, therefore, the same may also be
clubbed with the said appeali;. Allowed. Case to come up for
arguments on 29.07.2019 before D.B'alongwith-the connected

appeals.

(Hussain Shah) (M Ahmad Hassan)
Member o Member




l I_(l.‘2~(A) 18 ‘ .. Due to retlrement of Hon’ble - Chanman i"the
. T'ribunal is defunct. lherefore the case is ad Journed To -
come up on 06 1@.2018l. . . o

; l Reader
|

P e . EE o
"o . . . - ' -
. . et .

i
06.12.2018 - Counsel for the[appellant and Addl. AG alonszwnhl
| | Saghlr Musharaf, AD for the’ respondents present |

- The requisite ! reply has been submitted by tlle.'

respondents except! respondent No: 4. The said

respondent is dlreeted to furnish commcnts/reply on thc g

{\ X(‘\ A ~next date of hearing. |
Ve !

. C |
: : e Adjourned to 29. 01 2019 before S. B

Chairman

|
|
|
l
o
i
l
|

129.01 2019 C : .Mr. Thsan Sardar, 'Advocte Junior to counsel for the appellant

| present Mr. Kabirullah, Khattak Addl: AG for respondents present.

. Jumor to counsel for the appellant submitted an application for
adjournment wherem he stated that counsel for the appellant was
busy at hospital with his-elder ibrotherr Application is allowed. Case -

" to come up for arguments on 19|’.03.2019 betore D.B.

. (Ahngﬁssan) l : (M. Hamid Mughal)

| T Member | Member

.
N *:}f! B
N 1

BT -



203/2018

15.05.2018 ¢

09.07.2018

29.08.2018

i
|
|
|
018
|
!
|
f

é

- Clerk of counsel for the appellant and Mr.;Ka_birulhh
Khattak, Addl. AG for the respondents present. Learned
AAG reqUested.  for time. To come up for ‘written

reply/c-omments on 09.07.2018  before S.B.

-

C———

Chairman

-

i

é

Clerk of the counsel for appellant and Mr. Sardar Shoukat
Hayat, Addl: AG alongwith Mr. @agheer Musharraf, AD ‘f’or the
|cspondcms present. Wr mcn 1cply not” submitted. Requested for
ad]om nment Adjourned. To come up for Wmtcn rcply/commcnls S

on 29.08.2018 before S.B:

M cnﬁ;

Counsel for the appellant and Kabirullah Khattak, -

AAG alongwith Mr. Sagheer Musharaf, AD and Mr. .

. Zakiullah, Senior Auditor for the'réspondents present.
| . Written reply not submitted. Learned AAG requested for
adjournment. Adjourned. To come up for written

. reply/comments on 22.10.2018

A}

(Muhammad Amln Kundl)
Member



26.03.2018

Counsel for the appellant present. 'Preli'minary argumehts

heard. It was contended by learned counsel for the appellant that

‘the appellant was appointed as Chowkic';ia‘r in the project name as-

Provisions for Population Welfare programme in Khyber

Pakhtunkhwa 2011-14. It was further contended that after explry

_emmothers was terminated. It {was further contended that there-after

c

. rejected hence, the present service appeal.-

- the appellant filed Writ| Petition for adjustment/appointment .

o of the period the project i.e 30.06.2014 the appellant alongthh»u

against the order of termination which was allowed. It was further

| contended that the respc_)ndent-department again filed CPLA in the

august Supreme Court of |Pakistan agalnst the judgment of the

reinstatement and ultimately the appellant was reinstated in
 service vide order dated 05.10.2016 but with immediate cffect It
: was further contended that the reSpondent-department was

| requ1red to reinstate the appellant from the date of regularization
“of the pl‘O_]eCt ie 01.07. 2]014 but the respondent-department
: 1llegally reinstated the appellant with 1mmed1ate effect therefore, '

| thefap\pellant filed departmental appeai but the same was also

, The‘ contention raised by the learned counsel for the

" hearing subjeet to limitation and all legal objections. The
~appellant is directed to deposit security and process fee within 10
. days, thereafter notlce be issued to the respondents for written

~ reply/comments for 1§.05.2018 before S;B.

(Muhammad ﬁnin Khan Kundi)
Member

‘Worthy Peshawar High Court but the said CPLA was also
" dismissed v1de judgment dated 26.02.2016. It was further
| _contended that thereafter | the appellant submitted C.O0.C for

A appellant nee(}s consideration. The appeal is admitted for regular -
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14.02.2018

ﬁ‘Se'rvice Appeal'No

N

-4

.752/2017

| Clerk of the counsel for appellant present and
requested for adjournment as counsel for the appellant is
~not in attendance today due to strike of the Bar. Adjourned.

~To come up for preliminary hearing on 08.03.2018 before

S.B. . |
‘/4/
(Muhammad Amin Khan Kundi)
- 08.03.2018 Junior counsel for the appellant present and seeks
. ol it
adjournment. Adjourned. To come up for preliminary hearing
. it

on 26.03.2018 S.1B.

(G uFﬂ%{

Member




96.11.2017,

11.12.2017

. 01.01.2018 ¢ .

!
i

i

17.01.2018

- preliminary hearing on 01.6G1.2018 before S.B.

Counsel for- the appellant present and seeks

adjournment. Adjourned. To come up for preliminary hearing

on 11.12.2017 before'S.B.
-

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER |

Clerk of counsel for the appellant present. Seeks

adjournment as counsel for the appellant is busy in the

‘Hon’ble Peshawar High Court. Granted. To come up for

e

None present on behalf of the appellant. To come up for

(Gu%%an) _

Member (I2)

p;‘eliminary hearing on 17.01.2018 before S.B.

~ Clerk of the- counsel for appellant present and

requested for adjournment on the ground that Iearnedk
jc‘ounsel for the appellant is not available today. Adjourned. '

To come up for prelirﬁinary hearing on 14.02.2018 before
$B. - i - |
%,/ | :

(Muhammad Amin Khan Kundi)
Member i



ﬂ07.09.201'7 _ Appellant absent. Notice be issued to the appellant  for . '
' - attendance. To come up for preliminary - hearing on 03.1 0.2017
before S.B. g ' |
/
o&
(Muhammad Hamid Mughal) - .
Member (1)
©03.10.2017 ‘ .Counsel for. the appellant present and requested. for

adjournment. Adjourned. To come up for preliminary hearing

"on 18.10.2017 before S.B. M/é/ .

. (Muhammad Amin Khan Kundi)
' Member

18/10/2017 " Clerk of counsel for the appellant present
| " and seeks adjournment. To come up for
_ preliminary hearing on 10/11/2017.

(GUL ZEE KHAN)
MEMBER

10.11.2017 ‘ Counsel for the appellant presént and seeks adjournment.
Adjourned. To come up for preliminary hearing on 20.11.2017 before

S.B.
(AHMMSSAN)

MEMBER
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31.07.2017

Counsel for the ap

pellant present. He submitted his

arguments that the impugned order dated 08.10.2016 was

challenged before the d

‘a departmental appeal

epartmental appellate authority in

dated 20.10.2016 which has not

been responded to so far and the present appeal has been

filed 10.07.2017 which is time barred and 'for the

condonation of delay appellant has filed an application |

which is on file.

The learned counsel for the appellant relied upon two

-..grounds for condonati

on of delay, one is that it is

. . . .
recurring cause of action and second is that financial loss

is involved. But the learned counsel for the ap;iell%p&bas_

H

not pressed into service
¢ S\ Q-

o~

s
any law or precedent whereby it

could be, concluded that|such cause of action is recurring

case of action and that

no limitation is applicable being

financial loss/. A this particular casé}he l.eamed.counsél

for the appellant seeks| adjournment. To come up for

further preliminary hear

ing on 07.09.2017 before S.B.

((éh’airman
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Form- A

FORM OF ORDER SHEET
Court of
Case No. 752/2017

S.No. | Date of order -Order or other proceedings with signature ofjﬁdge
proceedings
1 2 3
1 14/07/2017 The appeal of Mr. Irfan Ali resubmitted today by Mr.
Javed Igbal Guibella Advocate, may be entered in the Institution |
Register and put up to the Worthy Chairman for proper order
please. o M ﬁ
REGISTRAR
> | 2472007

This case is entrusted to S. Bench for preliminary hearing

to be put up fhere on '-5 I- ‘07'2217

P S




: appeal which may be placed on it.

The appeal of Mr. irfan Ali Chowkidar Distt. Population Welfare Office Swabi received

today i.e..on 10.07.2017 is incomplete on the following score which is returned to the counsel for

the appellant for completion and resubmission within 15 days.

1- Memorandum of the appeél may be got signed tlay the appellant.
2- Copy of completion report of project mentioned in the memo of appeal is not attached with the

3~ Annexure-D of the appeal is missing which may be placed on it. _

4- Copy of judgemént of Supreme Court of Pakisltan mentioned in the memo of appeal is not
attached with the appeal which may be placed on it. '

5- Annexures of the appeal are not in sequence which may be annexed serial wise as mentioned in
the memo of appeal. . .

6- Copy of judgment dated 26.6.2014 is illegible which may be replaced by legible/better one.

No. 2B 25T

Dt ];& 7 J2017 , \ _

REGISTRAR rr'/ ,‘r
SERVICETRIBUNA[ 7 ?

KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Javed Igbal Gulbela Adv. Pesh.
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| |
BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR
|

nReSA__[D& /2017 |

Irfan Ali

VERSUS

T
Govt. of Khyber Pakhtunjkh‘wa and others
| |

INDEXl |
S# | Description of Documents | Amnnex Pages
1. | Grounds of Appeal . | ‘ t—~9q
2 | Application for Condonation of delay | /o~ 1\
3 | Affidavit. - ,' /2
4 | Addresses of Parties. i /3
5 | Copy of appointment order | “A” /Yy
6 | Copy of completion of project “B"™— [y s
7 | Copies of termination order | “Cle= 4
8 |Copies of W.P No. 1730/2014 and order “D” /7 —722
1 dated 26/06/2014 , .

9 | Copy of CPLA No. 496-P/2014 | “E” W
10 | Copy of the impugned re-instatement “B” 7Y g

order dated 08/10/2016 b | S
11 | Copy of appeal !' “G” 4 ~bo |
12 | Copy of CPLA NO. 605-P/2015 | - “H Ul~u 4
13 | Other documents | o 5
14 | Wakalatnama ! yy~ i

| |
Dated: 06/07/2017 |
Appellant
Through
| ULBELA

i
Peshawar.
Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawar
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g BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

Khvber Pakbhtukhwa
Service Fribunal

mResA__]S%_jo017 e 193
| Dacea 07 7"2017
Irfan Ali, Chowkidar (BPS- 03) Dlstrlct Population Welfare
Office Swabi. _

T

(Appellant)
VERSUS

1. Govt. of Khyber Pakhtunkhwa Through Chief Secretary
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.

2. Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar. -

3. Govt. of Khyber Pakhtunkhwa Through Secretary -

" Population Welfare Department, Peshawar.

4. Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar. |

5. Director General, Population Welfare Department R/o
Plot No. 18, Sector E-8, Phase-VII, Peshawar. |

6. Accountant General, Khyber Pakhtunkhwa  at
Accountant General Office, Peshawar Cantt, Peshawar.

7. District Population Welfare Ofﬁzcer Swabi

@ ' 8.
Filedto-da .
} C y --..---;‘----' ------ (Respondents).
Regnstrarc

tef2[r> APPEAL U/S 4 OF THE KHYBER _PAKHTUNKHWA
SERVICES TRIBUNAL ACT -1974 FOR GIVING
RETROSPECTIVE EFFECT TO THE APPOINTMENT
ORDER DATED 08/10/2016 IN ORDER TO INCLUDE
PERIOD SPENT SINCE BRINGING THE PROJECT IN
QUESTION ON CURRANT SIDE W.E.F 01/07/ 2014 TILL
THE APPOINTMENT ORDER DATED 08/10/2016 WITH
. ALL_BACK BENEFITS, IN TERMS OF ARREARS,
PROMOTIONS AND SENIORITY, IN THE LIGHT OF
JUDGMENT __AND _ ORDER _ DATED _ 24/02/2016
" RENDERED _BY HON'BLE SUPREME COURT _OF
PAKISTAN IN CPLA 605 OF 2015. |

ns-2¥y

*pafy pue

Kep’ o) ponywaq

JAea3sioddy

qa \0—‘\>\




.‘ Respec'tfully Sheweth;

1.~ That the appellant was initially appointed as
Chowkidar (BPS-1) on contract basis in the District
Population Welfare Office, Swabi on 16/02/2012.
(Copy of the appointment order dated I(D/ 02/ 2012

is annexed as Ann ”A”)

2. That it is pertinent to mention here that in the
initial appointment order the eppointmen’t was
although made on contract basis and till.project
life, but no project was mentioned therein in the
appointment order. However the services of the
app_ellant alongwith hundreds of other employees
were carried and confined to the project
“Provisions for Population Welfare Programme in

Khyber Pakhtunkhwa (2011-14)”.

3. That later-on the project in question was brought
from developmental side lto currant and regular
side vide Notification in the y‘ear' 2014 and the life

~ of the project in question was declared to; be
culminated on 30/06/2014. (Copy of complet1on

of project is annexed herewith as Ann ”B”)

4. That inetead of regularizimg the service of the
appellant, the appellant was terminated vide the
impugned ofﬁce order No. F.No. 2 (16)/2012-
13/ A.dnm, dated 14/06/2014 and thus the service

of the appellant was terminated w.e.f 30/06/2014.




(3)

- (Copies of termination orders are annexed as Ann-

“C & D”, respectively).

. That the appellant alongwith rest of his colleagues

impugned their termination order before the
Hon'ble Peshawér High' Court vide W.P# 1730-
P/2014, as after carry-out the termination of the
appellant and rest of his colleagues, the
respondents were out to|appoint their blue-eyed
ones upon the regular posts of the demised project

in question.

. That the W.P# 1730-P/2014 was allowed by the
Hon’ble Peshawar High Court Peshawar vide the
‘judgment and order dated 26/06/2014. (Copy of

W.P#1730-P /2014 and ordefr dated 26/06/2014 are

annexed herewith as Ann “E & F, respectively).

. That the Respondents impugned the same before

the Hon’ble Apex Court of the country in CPLA
No. 496-P/ 2014, but here again good fortune of
the appellant and his colleagues prevailed and the

|

CPLA was dismissed vide judgment and order
dated 24/02/2016. (Copy of CPLA 496-P/2014 is

annexed as Ann “G”).

. That as the Respondents; were reluctant to

implement the judgment and order dated

26/06/2014, so initially file«li COC# 479-P/2014,

gt i R



10.

~ aforementioned

11.

which became infructou

from the Apex Court an
P/2014 was dismissed,
order dated 07/12/2015

That after dismissal of

s due to suspension order
d thus that COC No. 479-

being in fructuous vide

CPLA No. 496-P/2014 by

the Hon'ble Apex Court on 24/02/2016, the

appellant alongwith others filed another COC#

186-P/2016, which was disposed off by the

Hon’ble Peshawar High

Court vide Judgment and

order dated 03/08/2016 with the direction to the

Respondents to impleﬁlent the judgment dated

- 26/06/2014 within 20 days.

That inspite of clear-cut

COC#

and strict directions as in

186-P/2016  the

Respondents were reluctant to implement the
judgment dated 26/06/2014, which Aconstrained. -
the appellant to move another COC#395-P/2016.

That it was during the pendency of COC No.395-
P/2016 before the 'Auglust I—Iigh Court, that the

appellant was re-instated vide the impugned

office order No. F.No.2(16) 2015-16-VII, dated

08/10/2016, but with

immediate effect instead

w.e.f 01/02/2012 i.e initial appointment or at least

01/07/2014 i.e date of regularization of the project

in question. (Copy of

instatement order dated

Ann- “F").

the impugned office re-

08/10/2016 is annexed as
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12. That feehng aggrleved the appellant prepared a
Departmental Appeal, .lbut inspite of laps of
statutory period no findings were made upon the
same, but rather the appiiiellant repeatedly attended
the office of the Learneciii Appellate Authority for
disposal of appeal and every time was extended
positive ]usture by the Learned Appellate
Authority about d1sposai1 of departmental appeal
and that constrained theEappellant to wait till the
disposal, which caused c!'llelay in filing the instant
appeal before this Hon’it!ﬂe Tribunal and on the
other hand the Departr!iiqental Appeal was also
either not . decided or;'l the decision is not
communicated or infini’iated to the appellant.
(Copy of the appeal 1|S annexed herewith as
annexure “G”). '1

I

i

13. That feeling aggrieved tl‘ae appellant prefers the
instant appeal for giving riiletrosp;ective effect to the

!
appointment order dated 08/10/2016, upon the

' following grounds, inter aiia:-

|
i
|
!

Grdunds:

|
A. That the impugned app|,01ntment order dated

08/10/2016 to the extent; of giving “immediate



¢

RS 75 Thl i vﬂ;‘ﬁ:f‘

effect” is illegal, unwartanted and is(‘l%e to be

modified to that extent.

~B.That in another CPLA No. 605 of 2015 the Apex :'

Court held that not only the effected employee is

to be re-instated into serviée, after conversion of
the project to currant side, as regular Civil Servant,

but as well as entitled for all back benefits for the

P A A
13N

pefiod they have worked with the project or the

K.P.K Government. Moreover the Service of the
Appellémts, therein, for the intervening period i.e
from f_he date of their termination till the date of
their re-instatement shall be computed towards

their pensionary benefits; vide judgment and

order dated 24/02/2016. It is pertinent to mention |

here that this CPLA 605 of 2015 had been decided
alongwith CPLA of 496 of 2014 of the Appellant

onr the same date.

C.That thus by virtue of 2009 SCMR page- 01 the
éppeﬂant is entitled for equal treatment and is

thus fully entitled fqr back benefits for the period,

' the appellant worked in the project or with the




7

- Government of K.P.K. (Copy of CPLA 605/2015 is

annexed as Ann- “M”).

- D. That where the posts of the appellant went on
regular side, then from not reckoning the benefits
* from that day to the appellant is not only illegal

" and void, but is illogical as well.

E. Thét where the terfnination was declared as illegal
and the appellaht was declared to be re-instated
into service vide judgment and order dated

' 26/06/2014, then how the appellant can be re-

~instated on 08/10/2016 and that too with

immediate effect.

F. That attitude 'of‘ the Respondenté céﬁstrained_ the
appellant and his colleagues to knock the doors of |

" the Hon'ble High Court again and again and were
even out to appoint blue-eyed ones to fill the posts
of 'the appellant and ét lasf when strict directions

- were issued by Hon'ble Court, the Respondents

vent out their spleen by giving immediate effect to




N
|
I

R the re-instatement order ; of the appellant,

approach under the law 1;'5 illegal.

!
!
[

|
G.That where the appellant has worked, regularly

and punctually and thereafter got regularized then
| .

under rule- 2.3 of the ;pension Rules- 1963, the
appellant is entitled for foack benefits as well.

|

i
|

H.That from every angle the appellant is fully

entitled for the back Iii!)enefits for the period that

it

.
iy
BN

y
i
- ){
]

. "‘

the appellant worked 1In the subject project or with

the Government of K.f!P.K, by giving retrospective
] .

effect to the re-;instatement order dated
)

08/10/2016. N
:‘

I. That any other grc,'aund not raised here may
| |
graciously be allowéd to be raised at the time of

|
i

|

. |

arguments. :
;'

:

|
|
|
|
|
I

It is, therefore, |most humbly prayed that on
acceptance of the instant Appeal the impugned re-
_instatement order No. F’ No.2 (16) 2015-16, dated 08/10/2017
may graciously be modified to the extent of “immediate

" effect” and the re-mstatement of the appellant be given
effect w.e.f 01/07/2014 crlate of regularization of the project




ﬁ

in question and converting the post of th%t from
developmental and project one to that of regular one, with
all back benefits in terms of arrears, seniority and
promotion, E

Any other relief not specifically asked for may also
- graciously be extended in favour of the appellant in the
circumstances of the case. | -

Dated: 06/07/2017.
| Appelian

Through

NOTE:-

No such like appeal for the same appellant, upon
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‘.

BEFORE THE HONBLE KHYBER PAKHT NKQ/VA

SERVICES TRIBUNAL PESHAWAR

i
InCMNo. /201'

&
frfan Ali

|
Versus

Govt. of K.P.K '& Others
|

APPLICATION FOR CONDONATION OF DELAY
]

RESPECTFULLY SHEWETH, = :

I. That - the npetitioneriAppellant is filing the
accompanying Service fg‘xppeal, the contents of which
may graciously be co_ns!‘;idered as integral part of the

instant petition. |

|

2. That delay in filing the accompanylng appeal was

~ never deliberate, but due to reason for beyond
control of the petitioner. |~ |

3. That after filing departméental appeal on 20—05-2016,
the appellant with rest Ol?.f their colleagues regularly
attended the Departmentéal Appellate Authority and
every time was extended positive gestures by the
Worthy Departmental Authorlty for disposal of the
departmental appeal but i m spite of lapse of statutory
rating per10d and perlod thereafter till filing. the

| accompanymg service appeal before this Hon’ble
Tribunal, the same were! never decided or never
communicated the decisierliil if any made thereupon.



4. That besides the above as.the accompanying Service
Appeal is about the back |benefits and arrears thereof
and as financial matters and questions are involved

which effect the current salary package regularly etc |
~ of the appellant, so is having a repeatedly reckoning

cause of action as well.

5 That besides the above law always favors

adjudication on merits| and technicalities must

always be eschewed in doing justice and deciding

cases on merits.

It is, therefore most humbly prayed that on
acceptance of the instant petition, the delay in filing
of the accompanying Service Appeal may graciously
be condoned and the accompanying Services Appeal
may very graciously be decided on merits.

Dated: 06/07/2017




i
|

| \ W

o |
- BEFORE THE HONBLE KHYBER PAK NKHWA

SERVICES TRIBUNAL PESHAWAR

nReSA /2017

i

!
|.
!
|
i
',

Irfan Ali

VERSUS|
| |
Govt. of Khyber Pékhtunl%hwa and others

AFFIDAVIT

I, Irfan Ali, Chowkidar (BPS-03) R/_o!!Di'strict Population Welfare
Office Swabi, do hereby solemnly affirm and declare that all
the contents of the accompanied ap',peal are true and correct.
to the best of my knowledge and belief and nothing has been
concealed or withheld from this H'o{‘l’ble Tribunal.

|

EPONENT




¥ BEFORE THE HONBLE KHYBER PAKHTU

InReS.A /2017

APPELLANT.

SERVICES TRIBUNAL PESHAWAR

Irfan Ali

VERSUS

Govt. of Khyber Pakhtunkhwa and others

ADDRESSES OF PARTIES

RESPONDENTS:

Office Swabi.

Irfan Ali, Chowkidar (BPS—,OS) R/o|District Population Welfare

1.

2.

7.

Dated: 06/07/2017

Govt. of Khyber Pakhtunkhwa Through Chief Secretary
Khyber Pakhtunkhwa at Civil Slecretariat Peshawar. |
Chief Secretary Khyber Pakhtunkhwa at- Civil
Secretariat Peshawar.
Govt. of Khyber Pakhtunth'va Through Secretary
Population Welfare Department, Peshawar.

Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar.

Director General, Population Welfare Department R/o
Plot No. 18, Sector E-8, Phase-VII Peshawar.
Accountant General, Khyb(]er Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar.

District Population Welfare Officer Swabi

Appellant
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OFFICE OF THE [ '
'<w .. - ... DISTRICTF ULATION WELFARE OFFICER, ,
' Panjpeer Narai Lar, Near Ed:lf::l‘l‘l; .S‘rl\‘oﬂ Jehangira Road,' Swabl ¢

i
Dated Swabl| the
FFE POINTMEN |
' !
No.2(18)/2011-1 2/Admn::Consequent upon.-the,fecommendiaiion of:the,Dep';amnemal Selection Committee:. .
(DSC), you are offered for appointment as Chowkidar (BPS-1) on contract basis in Family Welfare Centre

Project (ADP 2011-2012) in District Population Welfare Office, Swabi for the project life on the following
terms and conditions. |

TERMS & CONDITIONS |

JORMY & e ———

|
1. Your appointment against the post of Chowkidar (BPS-1) is purely on contract basis for the project
life. This Order will automatically stand terminated unless extended. You will get pay in BPS-1
{4800-150-9300) plus usual aliowances as admissible under the rules.

2.+ Your services will be liable to termination withott assigning any rce'ason during the currency of the
‘agreement. In case of resignation, 44 days prior notice will be required, otherwise your 14 days pay
plus usual allowances will be forfeited. |
3. You shall provide Medical Fitness Certificate from the Medical Suplerintendent of the DHQ Hospital,
Swabi before joining service. | . .
|

4. Being contract employee, in no way you will be treated as Civil Servant and in case your
performance is found un-satisfactory or found committed any m}s-conduct. your service will be
_ terminated with the approval of the competent authority without adopting the procedure provided in
Khyber Pakhtunkhwa (E&D) Rules, 1973 which will npt\be_chal[gpgegble in Khyber Pakhtunkhwa
- Service Tribiindl/ any cdurt of W, o T e n"“"~--‘~| N
5. You shall be held responsible for the losses accruing to the Projeét due to your carelessness or in-
efficiency and ‘shiaii be tecovered from you. I e
|
6. You will neither be entitled to any pension of gratuity for the service rendered by you nor you wili
contribute towards GP Fund or CP Fund. | :

|
7. This offer shall not confer any right on you for regularization of your service against the post
occupied by you or any other regular posts in the _Department. ! :

Lo .. L - e -
I (R SR Ry T LR L TR S, TR

6. You have 16 join duty at your own expanses. T |

9. If you accept the above terms and conditions, you should report for duty to the District Population
" Welfare Officer, Swabi within 15 days of the receipt of this offer failing which your appointment shall
be considered as cancelied |

10. You will execute a surety bond with }he Department. |

SRS y /i\\\«)‘: -

| (sami Uliah Khan)
e e - ..District Papulation Wetfare. Officer,
| Swabi.

Mr. Irfan Ali S/O Muhammad Yousuf |
Moh:Mama Khail PO Kalu Khan, Swabi !

JRUNY COPRUN L PRI A et e : |

Copy forwarded to ther Sl

1. PS to Director General, Population Welfare Department, Pelshawar.
2. District Accounts Officer, Swabi. ‘ !

3. Accountant (Locat), DPW Office, Swabi. !

4, Master File.
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GOVT.OF KHYBER PUKHTOON KHWF&
. DISTRICT POPULATION WELARE OFFICE SWABI

FNo. 2(16)/2012-13 Dated 14 June, 201
To o '

Irfan Ali, Chowkidar

Department Khyber Pakhtunkhwa.

The subject project i is going to be compieted on 30/06/2014 Therefore

PH. 0938-280203 ' : o

4

Subject: Completlon Of Adp Project i.e. Provision For Population Welf ?é

enclosed office order No. 4(35)/2013-14/Admn dated 13" June, 2014 may be tregtedgas

fifteen days notice |n advance for the’ termlnatxon of your services as on 30}0

POV —

4

(AN.).
: (SHAMS-UR-REHMAN) - .
DISTRICT POPULATION WELFARE. O
. i SWAB! . ‘ :
Copy to: -

1. Accountant (local) for necessary action.

2. PIF of the officialconcerned.

SWAB]

by
A
P
X
4.0

,}-d’

6/20.-1 4

o

-~




P1. 0938- 280"03

F.No. 2(16)/2012-13

Dated 14" June, 2014.
To

|

|

]

|

irfan Ali, Chowkidar \

|
Completion Of Adp Froject le Provision For Population Welfare
Department Khyber Pakhtunkhwa.

-
The subject project is going to be completed on 30/06/2014 Therefore, the

enclosed office order No. 4(35)/2013- -14/Admn dated 13" June, 2014 may be treated as

fifteen days notice in advance for the’ termlnatlon of your services as on 30/06/2014
(AN.). /s

Subject:

5 (SHAMS -UR-REHMAN)
DISTRICT POPULATION WELFARE OFFICER
. SWABI -
. Copy fo: !1 : '
1. Accountant (local) for necessary action. |
2. PIF of the officialconcerned.

'\
|

D!STRICT POPULATION WELFARE OFFICER
| SWAB!

1
|

|
|

l

e

| ’ ‘l - C
| |
GOVT.OF KHYBER PUKHTOON KHWA \ 7A<T\
DISTRICT POPULATION WELARﬁ OFFICE SWARI

-~



CWOP Nofg20 /2014

Muhammad Nadeem Jan s/o Ayul Khan F'WA Male District
Peshawar and others. :

' , (Petitioners)
VERSUS -

Gove ol Khyber Pakhtunkhwa Scerctary Population Wellare

Depurtment. Khyber Pakbiunkhwa UHouse No. 125/1 11, Streel

NO. 7 Delence Officer’s Colony, Khyber Road Peshawar and
others.

(Respondents) -

/\l)DRFSSf or l’ARHLS

Petitioner:
"1 Mdhammad Nadeem Ikm 70 Ayub Khan FWA Male District
Peshawar. o ‘
2. Muhammad  Tmran s/o Allab /\lmmd‘ FWAS Male District
Peshuawar, '
3o dehanzaib s/o Tap Akbar P'WA Male District Peshawar,
“4, sajida Parveen d/o Bad Shah Khar FWW Femabe - District
Peshawar.
S50 Abida Bibi /O THanil Shah FWW FFemude District l’ulmx\ ar,
6. Bibi.Amina d/o Fazali Ghani FWW female District Peshawar,
7. Tusawar lgbal d/o Tgbal Khan FWA Female District Poshawar,
+ 8. Zeba Gul w/o Karim Jan FAW Female District Peshawar, -
9.

Neclofar Munif w/o namallah FAW Fomale District Peshawar,

FO.Muhammad  Riaz s/o Tap Mubhamraad  Chowkidar  District

Peshawar,

A dbrahim Khalil - sfo - Ghulant - Surwar - Chowkidar  District

P2 Miss Quoseeda BBibi w/o o Nadic  Muehwnmad  FwWa

Peshawar,

Piswrict Peshawar,

Foemale
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“WRIT PREITION UI\DI‘ R ART!CL!‘ 199 OF
THE CONSTITUTION OF THE ISLAMIC .
REPUBLIC OF PAKISTAN, 1973 S

Praver in Wrif Peu'lion.' o

3 interim Relief :

'On acceptlance ol this Wnl Petition an appropriate
Writ may plcase he issued dcdaxmu {hat Petitioners to
have been validly uppomtcd on the ]‘)usls cm-.-ecuy

. mentioned against their names in the Scheme namely

“Provision for Population Wellare 1’10014111mc” thy

are working against the s.mi pusts with no. complaint -

whatsoever, due fo their hard work and efforts the
scheme against wlii‘ch the':: petitioners was uppoinléd
_has been brought on rcgui;.u' budget, the posts against
‘which the petitioners are working have become
regular/ permancent p()sts:jhcncc. Petitioners are also
entitled  to be rcgulzu{izcd‘ in  line - with the
regularization of other sl’zl"ll.'f in similar projects, the

retuctance on the part of the respoundents in

1 .
1cuul‘uumu the service ol the Pctitioncrs and

ciaiming (0. relieve them on the u)mplctmn of the

project i.c 30.6.2014 is mdt.\lxt!c in law .md fr Au(l upon

thui legal rights, “the i’ctmoners may- please be

declared as regular civil -se:vm{ for all intent and

purposes or any other remedy decmid proper may

also be atlowed.




b
L

 The ]"etitvi-cm‘efs may please be allowed ontinue on their posts
| which is being reeularized and brought on| regular budget and be
'_Quid 'l‘.hci'rA Salaries alter 30.6.2014 il lllhc decision of “writ
pctition. |'1
. o |
Respeettully Submitied: |
T That provincial Govt [lealih
scheme - n‘uvmgiy

Programme™ for a.period of

. | . - '
5 year 2010-2015, this Integral

. | ' .
scheme aimy were: |

"'i’._' Lo ostrengthen the Family l‘hil.'a.)ugh cncouraging -
~résp0nsiblc parenthood, prom(;lting practice  of
'1‘@[5;‘g)ducl‘i\"c health & Fumi]y‘pianning, improving
) lﬁ'asi-c'ﬂh»‘alth & thereby cnhancinlilg S0Cio ceconomic
“wellbeing, : ; ¥ '

i Lo introduce participatory '.1plp['oacl1 whereby

stakeholders are involved & ()\-\'nersi!ilwip of program rest
\:v.ith the community™ ',
(Copy of'the PC-1 is attached as zﬂ)nl'e,wrc “AT)
|
S22 That the |‘éspondenl‘s\ (o carry oul the purpo%cs ol this scheme
. advertisement difTerent posts in dilferent districts. 1 iy
-h(i\-v-c‘vcr' pertinent 1o mention heee that e zllldvurliscmml did
o ) |

not find mention of any project, the petitioners while holding
S 1

the preseribed
Scommensurate with  their
suceessiul. in o the  seleetjon process. thus afier  the,

- recommendation of (he departmental

(. . .
seleetion commitiee,
. | :

|
department has approved i

. . . | . . LR
Provision  for Ropulation  Welfure-

qualifications applicd " for  the  post

qualification, !thc_\' remained




<
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[N
A

s

Annexure D). '

11

N
7% /
/

lhu \\L,m appointed on Aiflerent’ da o i the sclicme, with
the dppm\'al of the competent .lullvmll\f in the preseribed
“manner. (Copies ol the advertisement and appointment order’

are attached as Annexure "3 & C).

That (vou are oflered appointment ¢n contract basis in the

. . . . . A > ! . e
District Population Wellare Office !'01‘-| the Project Lile).

N . . | o .
Fhat 10 would be pertinent to refer lhi;u due to the elforts ol
the project stall most of the anms :lml object ol the project

awvere achieved and in view of ihu] mportance the (m\’

\u:()usl\ considered hlmﬂmw the pm;ut on regular side.
4

That the schemes o which the l’ctiliolncrs WIS SCIVInG was
. ) ! - . - .
brought on the regular budget. the samewas reported in the
| N ‘.

" . N ' | . . - .
press wherein reference was made o the Senior Minister who
P o

claimed  that the Govt have approved.ereation ot 560 posts
" .- B I .

- on regular sides (Copies ol the newsjeatting is attached s

Phat-the petitioners agitated thewr regularization on their pusts

which ave been duly sanctioned by the Finanee Departiment.
| ) y e wenl

they also brought the matter v the notice ol Provincial Govt

< actioh was taken thereon.

|
through MPAs. however, no action! was taken  thercon.
‘ ’ |

(Copies ol the proceedings are attached as Annexure ).

S : | _
hat the petitioners also requested 10I1Lhe respondents for

treating them alike with those who avere regularized in
|

accordance with the reeularization of the scheme however no




That the petitioners have been discriminate
S | -
regularization and  the iudomuus rendered by this

'-A‘Hum)umb]c Court have not bLLﬂ applicd to the case. of the
|
-l’clumncrx' hence this treatment mclccl oul to them iy tlicﬂul

unl wiul without law (ul .1ulimn(|y and of no legal elieet. the

Petitioners el themselves uggucvcd ol the above acts and.

omussion. and having no other remedy available in law is
constrained 1o invoke the Constitutional Jurisdiction of this
Honorable Court inter alia on the following grounds:-
- '|
- (v |‘_ 'y |
GROUNDS OF WRIT PETITION:
!
A That the petitioners have not bun (reated in au,mdanu

\wth law and their rights sucumcf and guaranteed under
!

the law have been violated.

H.-""I‘hlll this Tonorable Court iflﬂ a number of judgtﬁcnts
allowed  the  cases ol simi!ilm"ly placed cnl]mlé;‘cts
including of contract Doctors Iin W.P. No. IiEO /'7()07
decided on 18-11-2008 and cluudul a-point of law in thu

'mdllu ol regulurization ol umlx.u, L employees, lmwuu

'-lhu u.sp(mdmls are illegally dunnw this benelit o the

cution. the Honorable Supmmlu Court of I)1I\1slan ina

I)

“number of judements held lhal‘whcrc a point ol law is

o decided by the Supreme Court 'or the Couits which not
“only cover the cases of the civil suvants who litigated but

ol othu also who may not havé litie gated, in such cases
|

. the dlclute ol 2ood governance demands that such benelit -

in 1'hc matter of




be extended (o these Civil Servants who may not  have

litigaled instead of forcing them Lo recourse Lo litigation.
thus the department violated such principles and acted
tllegally. reference can be made (o the judgment reported

S S.CVLR 2009 Page-1.

- Phat the Petitioners were 110 and cligibic tor lIAnc' r;lu'h_icct
"p_Qsl and were duly recommended for appointment by thé
appropriate departmental selection committee and  the
~compelent aulh‘orily issucd  the  orders -ol“-‘ their

appointment, theretore they have matured their rights lor

~regularization against the post held by them.”

E

. That the scheme where the Petitioners were posted was

brought on regular side. thercelore. the petitioners have a _

right o continue on the posts despite the closure of-the

- project. on the regularization of the posts.

That the action on the part of the respondents are

adverscly affecting their careers. they would become:

© overage Tor [resh appointment, hence the proprietary

~demands  that  the  Petitioners  should ‘be  allowed

remstatement and should be reoularized.

=

That it is pertinent to point out here that * simitar

- emplovees appointed on the same  advertisement. -on

Which the petitioners were considered 1o be appointed in

project. while the other cmiployees were appointed on

reeutar basis and serving as regular civil servant. (his.




“lreatment meted®aul o the petitioner is highly ileeal and
. :

| o “not maintainable.

Ge That the Petitioners Tullilled the criteria tor appointment.
they have been appointed-in the prescribed manner. henee
they should not suller for the administrative slackness /-

inactions in not regularizing the petitioners..

L Fhat wogs pertinent (o .point out here (hat mosimitar -
“cireumstances the projects wherp brought on regular side
s emplovees are also repilarized but in the case ol the
. - 1

) .« “ b B v "
petitioner they have been diseriminated dganst and thus

“deprived of regularization, (Copies ol the regularization” B
-orders are attached as Annexure [y : nE
oy T L That the petitioners seek the perntission ol this | onarable

Court o rely on additional grounds at the hearing of this

-~ Appeal. i
Interim Relief v
h o : . I
-~ The Petitioners may please be allowed (o continue on their posts i
- C . : K !'
which'is being regularized and brought on regular budget and be
o paid their salaries alter 30,2014 Gl (he decision of writ petition.
L —_— . . B
Uis. theretore, prayed that on dgeeeplance of (his Wil
Petition un appropriate Writ may please be issucd as prayed :
for in the heading ol this Pelition,
' |

Petitioners. S

Through




> =
IJAZ ANWAR
. L Advocate Peshawar
Listolr Books:- -
L. Consutution, 1973,
2. Boeks decording 1o need.
CERTIFICATE ~

Certified that no writ petition on the same subjeet and between =«

~the same parties have been [iled previouslytor concurrently,

Petitioners
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NISAR HUSSAIN KHAN. J.

Ly way of instunt

writ petition, petiticacrs sceek issuance of i, approgriate

-

writ for declaration to the effect that thes have been

vialiciye appaointed on the posts under the Scheme “Provision

o of Copulation Welfare Prograrnme” vihich  has Leen

brquhc on re_;ular budger and the posts on which the

Pposis, hence petitioners are entitled to be regularized in
line with the Regulurication of other staff in sinilur projects
' i

and reluctance to this cffect on the purt of

/’ denyt i
1

i .

' ! .

| petitidners are working have becornc regular/permanent




&

Better Copy (6]

JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

. WPNo.1730 of 2014

 With CM 559-P/14 An/CM 600 and 605/14

JUDGMENT

" Date of hearing __ 26/06/2014

Appellant Muhammad Nadéem .... By Mr Jjaz Anwar Advocate 3
Respondent Govt. tc by Gohar Ali Shah AAG.. a

ok 3k sk o sk ok ok ok ok okook skeosk kok ok

NISAR HUSSAINKHAN. J:- By way of instant writ
.pet'ition;-petitioriers seek issuance qf an appropriate writ for
| .declara.tion to the effect that they ﬁave been valid,ity"'ja'ppointed
pn the posts under the scheme “Provision of Pop.u-l'atipr'; Welfare.

: _f’rogrgniiné” which has been brought on regular Budget and the

| ,lposts:.'oﬁl which the petitioners are working have become )

_V.'-lfégul-al;/‘p;:‘r'manent posts, hence petitioners are entitled to be .
(égﬁlari?ed in line with the Regular)izatipon of othelj' staff_’ in

| -éilnile;f_'projects and relﬁctance to this effect on the part of

. respondents in




o

regularization of the pelitioners is illegel, malafide and

freud wugon theie fegul aghts and Gl oo CortLeyue G
petitioners be declared s reguler civil servants for all

P

intent cnd purposes. -

S2. . Casc of the petitioners is that the Provincial

Government' -Health Department appreved o scheme

numely Provisicn for Populetion Welfare Pragramme for

- period offivé"ycd:;s from 2010 to 20.}5 Jor :;ocio~cconomf.c

vgc!! Eeihgj of the down trc_»c!dcvr; cifiz;-rf': ard irnproving the

- bcqfc a’lch/rh Structure; thut they have been performing
“thelr a_!t;tic-s'to' the best of their abi!ity wichAzua/ and zest

which made the project und scheme successful und result

oriented which constrained the Governmecnt o convert it

from ADP to current budget, Since whole scheme has been

.

Lrought on the regular side, so the crrployees of e

\ v

1/ .. schemng were alio to Le abiorbed. On the sume unalogy,

“.some of the staff members have been regularized whereas
_the petitioners have been discriminated whé are entitled to

. alike treatment.

%

——



- 2. ~Case of the petitioners is that the
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‘ Rggﬁl'_a'rization of the petitioners is illegal, malafide and
~ fraud upon their legal rights and as a donsequence
. petitioners be declared as regular civil Servants- for all

intent and purposes.

Provincial
;o

3 A’Gijv'ernment Health - Department ‘approv_ed ‘a scheme
‘:'l‘ll'rrla-rrielerdvision fo; Population Welfare Pro-gf,a'mme for -
-' "-.AApe'ri'OdA of five years from 2010 to 2015 .fo'.r socio- -
: economlc well being of the ddwhtroddén_ lc.itizens and

| ~:i‘mpr§;:\_7ing the their duties to the best of their ébiiity wit.h‘

- zeal ‘and zest which mode - the project ‘_and ‘scheme

successful and result oriented which constrained the

A.Gov-éfnment to, convert it from ADP to current budget.
o sinqevWﬁofe scheme has been brought on the.regular side,

| rsolthe‘?‘amployees of the scheme were also to ble __ab'sorbedi
On the same analogy,'sanie of tﬁe staff mé.m_ﬁers haye
o ,blce'n‘,.gr_egularized Whefeas the petitionérs havé- -beén

- discriminated who are entitled to alike treatment.
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o

Ajmal and 76 others

averred in the main writ petition

- applicants are the cmp?oyccs of the sume P

- #eparate-petitions and ask for commi
Cand proper that their Tate be decided

‘the sume wric peticion asx they

|
i
i
|

1]

Some

|
i
1
i

have filed ¢.m.N6. COO- /214 and

another alike C.M.No.GOS-P/2014 by Anvsur Khiar and 12

others have prayed for “ticic impleadiicnt i the wverit
petition witls the Contention tiat they are ol setviteg e e

same Scheme/Project nawely Provision fur Populution

Welfare Programenc Jor the last five years 1 iy conlended

by the applicants that they have exactly the seme cuse us

, S0 they be impleaded in
. ‘ . -
the main writ petition as they jeck same relief o

o

guingt

same respondents, Learned AAG present in court was put

on natice who has GOl no oljection vn erceptance of the

appf)‘catiohs' and impleadment  of the applicants/
: . |

Intcrveners in the main petition and rightly so vehen all tie

roject and hove

\

- got came grievance. Thus instead of forcing them to file

nes, it would be just

once for ol through

Stqnd v thie st liepeet -

planc. As :.juéh both the Civil Misc. appl)‘cau'm;_-; ure allovecd

the Jupplican w/illvturvum:r': riamaely




. Civil Misc. applications are allo ;
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. 3.0 ,; - Same of the apphcants/mterveners namely

ST ﬁ,'AJmal and 76 others have filed C.M.No. 600-P/2014 and
e _',an‘other-ahke C.M.No.605-P/2014 by Anwar_Khan and -l
- :1:2 otheré have prayed for theiriimpleadmentih the writ
:petitioh'with the contention that they are all Sieving in
'Ttbhe seﬁle scheme/projectl hatnely Provision for
- 'Popuilation Welfare Programthe zfor the last. ﬁve years. It
B .IS contended by the applicants that they have. exactly the
same ease as averred in the main wrlt pet1t10n S0 they be
c .,1mp1ea’1ded in the main writ pet1t10n as they seek same
- 'r_ehef etgamst same respondentsl Learned AAG present.
1n court was put on notice who has got no ebjection on
accehtehee ef the applications emd impleadme'nt- of the
e ttpplieéhts/lnteftleners in the rhaih petition and fightly S0
| -'_-.‘.when '-all_ the-applicants are the employees of the same
A P.rlojec:t: 'a.nd have got same grie&anc'e. Thus ir‘lstead of

.. forcing ‘them to ftle' separatei. petitions and 'as;k' "for»
- f‘edmhl-ents, it would be just and proper that thei_lf fate be -
'tlecide_d once for all through the same writ ‘hetition as

they Stand on the same legal pl'ane., As s'ueh.‘ boththe




y

moin: ;‘)’(:li(ioi‘f wilio  would Le cotitled too the

Ctreatrrent,

L

und the applicants-shall be treated as petitionlers in the

sue

Comments of respondents were called which ,

were accordingly filed in which respondents have admitted

c -ﬂ. ’ N . !
that the Project has been converted into Regulur/Current

side of the budget for the year 2014-15 and olf the posts

- havd come under the ambit of Civil servants Act, X073 and

—,

AAppqintmenr,A Promotion und. Trunsfer Rules, 1989

lHowlcver, they contended that the posts will bel' advertised

i
afresh under. the procedure luid down, for:which the
. :

- petitioners would be free to compete ulongwith others.

i Hom_:vér, their age factor shail be considered under the

relaxation of upper age limit rules. .
S0 . .We have heard lcarned counsel for the

Lpetitioners; and the learncd Additional Advoclatc Gencerol
‘ , |

cand have alzo'gone throuah' the record with tiicir valualile

i

assistance.




&
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| And the applicants shall be treated as petitioners in the

main ‘petition who would be entitled to the same f_réatmént., .

g, L | Comments of respondents were called which

s "werel agéordingly filed in which respondents have admitted

that'thef, Project has been converted into -Regu.lar/Current
~vs"id_e of the budget for the year 2014-2015 and all the posts -
" have "clo-m:é, under the ambit of Civil servants Act, 1973 and

. _ ;Aprinﬁnent, Promotion and Transfer Rules, 1989.
| HOWevei", they contended that the posts will be advertised
A A_afres_h__uhder the procedure laid down, for which the

‘petitioners would be free to compete alongwith others.

,‘HOWeve_:'r, their age factor shall be considered under the -

" relaxation of upper age limit rules

L5 - We have heard learned counsel for t'he»
petitioﬁéfs, and the learned Additional Advocate General
 and have also Agone through the record with their valuable

~ assistance.
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K i
G g (Ui appurent from e ceeyrd that the posts

e '

¥ : ;
A S held by the petitioners veere odvertioed o Uie Nowspuji

on-the basic of which all the petitioners apfph'cd and they
had undergone ‘due process of test and interview and

:!;Qreafrér they were appointed on the respective posts of

Y. LFamily Welfd}e Assistant (male & female), Family Welfere

'jl: . . “Worker (F), Chowkidar/Wmcﬁmun, Helper/Maid , upon
.+ recommendation  of  the  Departmental oS¢ ection -
Committee; though on contract basis in the Project of
" Provision for Population Welfare Programme, 00 different
“dates i.e. 1.1.2012, 3.1.2012, 10.3.2012, 29.2.2012, !
27.6.2012 , 3.3.2012 und 27.3.2012 ctc. All the petitioners .

were recrui’rcd(appomrcd in u prescribied manner after duc
adherence to all the codal farrnaiitli;s ‘und since their
aﬁpuincmcnf;’, thiey liave been pecforniing their dutics to

Cthe best of their ability ‘and capability. There i3 no

complaint against them of uny-slackncss in performmance of
" their duty. it was the consumption of their blood and sweat

which. wiade the project successful, et o why the

Provincial Governrment converted {C from Gevelopniental to

ATTESTED

TN LS aara b e

T(:C:j S P05 hawar igh Couryy
- 12 JUl, 2014
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S 6 . It is apparent from the record that the posts

~ held by the petitioners were advertised in the Newspaper on

| | 'th_e,ba'sis of which all the petitioners applied and 'they'-héd

undergone due process of test and interview and thereafter

it“hé‘_y were appointed on the respective posts of 'AFamily

,Welfaré: Assistant (male & female), Family Welfafé Workgr_.
' (F), . Chowkidar/Watchman, HelperMaid ; upon

" recommendation of the Department selection committee of

- the Depgirfmental selection committee, through on contact

" basis h‘i:n;the project of proyision for populatiori.welfafe

-.prog_rar'nme, on different dates i.e. 1.1.2012, 3.1.2.0.12, o
"_'1(5‘.3.'20;’1.2;, 29.2.2012, 27.6.2012, 3.3.2012, aﬁd 2732012
et -.All. ‘the petitioners were recruitéd/appointed Ain a .
‘-p.lréscribve manner after due adherence to all ‘the foflnalities :

o :and since their appointments, they have been performing

their duties to the best of their ability and capablilityi There is

- no'complaint against them of any slackness in peffdrmanéé ,
- of their: duty. It was the consumption of their ‘blood and |

: ,"sweatllwhich made the project successfui, that 1s why, the

. provisional government converted it from development to




- non-developmental side and Lrought the s2licine on the

current budger. '

7 ) We are nindful of the Juot, thut theic cuse

Y

dou;: SOt come within the wmibit of PNWERF Linployecs
(Regularization of Scrvices) Act 2009, but ut the saine time

we cdnnot lose sight of the fuct that it were the devoted

.'.‘c}"./:':.c'ﬁ_iolf the. petitioners vhich made the Government
':"ry,c.qh'::.j__r;) Ac;:;'n-vc-‘}'t r‘hclschcmc‘ un Nrc:gu/ar bu.dgc:r, o It
‘-V"A’O‘U/L;f‘ bcA hiﬁﬁly. unjustificd ;I}r:: the seed sown cod

:_(;t;u;}s-h-cf-d_ b)}léhc:.- petitioners is p/ué!(ud Uy someone clie
' whcn 'A'grown_‘in fulf bloorn. Parti.c-ularil);“:‘/../hun it is manifes
_)’(lerlecordl that pursuant to the conversion of olher
',ﬁrofects fovf-'r.ﬁ 'd:eve!o,omenra/ to non-developmént side,
| .'tﬁéx‘r .e}hpioj/éés were‘regular:’zeﬁ. There are regularization
' lordcrs of the r.'r:ml'J/oyc 5 of other alile »'}D_P Sc/:::m.o; wiltich

were b.rc-)ug‘ht to the reqular bu.d‘gc(,‘fcw instances of which

.ar.e.l' ' Welfarr; ‘Home  for -_Dcsritutc Childr e Diserict S | \L i

Cha_fsa'd'da, Al/}../e/fare Home for Orphan Nowshere and / o

X E's.f._a'vb/.ish_}n.cqt_ ‘of Mentally Retarded  and - Phaycizally

-':H-cmdicappéd Centre for Speciul* Children Nowsshera,

=2

. [‘. ’;
TLU el
G

Y

.y



R

Better Copy %

"Noﬁ;de{felopment side and brougzht the schefné on the
 cument budge. o

o 7,We" are ﬁindml‘ of the jact thait their case d_oes‘ .not
L : '.'c.ome-; within the ambit of~; NWFP 'Employe.es

(Regular_ization _of Services) act 2009, but at the same

time we cannot lose sight of the fact that it were the

de\-f.c")ted services of the petitioners which made the

- Government realize to convert the scheme on’ regular

~  budget, so it would be highly unjustified that the sced

e 'Sq\}vn “and nourished by the petitioners is plﬁcked by

_sjé’)'m‘i:on:e'. else when grown in full bloom. Parflicularlyf E
when 1tls ma;lifést from record ‘that pu'rsua'_nt. to the
. converswn of the other projects from develo‘pment.to. |
Z'ﬁoh-de‘\fcja_lopment side ., their emplojrees - Wére

régulariZed. There are reguiarizeition orders of the -

employees of other alike ADP “s'chemes which were

'.bfoﬁght to the régulér budget; fe»w; instances of ‘which

~are:  welfare Home for orphan Nowshera and

| - -’ _establishl__nent of Mentally retarded and- physically

: Hahd'iéaﬁped center for special children Nowshéfa,




PEEp————— el S et

¢

Industrial Training Centr

w - .
¢ Khaishgi Balu Nowshera, Dar ul

“Aman Mardun, Rehabilitetion Centro far Drug Addicts

P;eshuwa( and Swat end Industrial Trul‘ning Centre Duqui

»

“Qadeem District Nowshera, These were the projects

[

brought to the Revenue side by converting from the AP Lo

current budget and their employces were reqularized.

While the petitioners are going to be trected with different .

. yardstick which is height of discrircnination. The cmploycecs

of all the aforesaid  projects were  regularised,  baet

petitioners are being asked to go through fresh process of |

1
'

- test and intervievs after advertisement and compete with

~others and their age factor shall be considered in

“‘accordance with rules. The getitioners vho have sgent best

blood of thelr life in the project shall be thrown out if do

not éﬁa/ify their criteria. We have noticed with puin and

- anguish that cvery now and then we are confronted with

" numcrous such like cases in which projects are launched,

yvouth searching for jobs are recruited an d after fevs years

-rhey‘ are kicked out cnd thrown astray. The courts also

L cannat help the, being contragt craployees of the /J(‘Ojc.'.'t
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Industrial 'Training center khesihgi Bala Nowgshera, Dar
i Ul .Aman_' Mardan, rehébilitation center for Drug Addict's" -
- ﬂ :APeshaWa'r'" and Swat and Industrial Training 'oehfe_r Dagei-

L 'Qadeerhf. District Nowshera. These were the projects |

| i brought to the Revenue side by convertmg from the ADP

o to current budget and there employees were regularlzed
| While- t_he petitioners are going ;-to be retreated' with
. ‘di'fiferent‘yardstick which is height of discrimination. The -

'employees of all the aforesald prOJects were regularlzed

o but pet1t1oners are being asked o go through fresh

 -contract employees of the project :

o rprocess»' of test ‘and _1nterv1,ew‘ after advertlsement aud |
.oomp_'ete—- With ~ others and th'eif age factor .eball. be"
L con31dered in. aécofdance with fuil-es. The petifiouers who
havespent best blood of their lifeE in the proj'ect.shall be
N.V.»tbl-‘.("Wn;i but if do not qualify ‘thieir critefia; We -have |
: notlced with pain and against thet every now and then o
- we érei,:c'onfronted with uuulerous such iike cases ‘in
o ?'Which, projects are launched, youth searchiug for jobs. a_re |
| feeruited and‘ after few years they are kioked out andb'

. thrown astray. The courts also cefmnot help them, being |




& they are meted out the treatment of Mazster cod Servant,
Having been put in a situation of uncertainty, they morc

often than ricchli grey to the fou!‘ hands. The policy : .

"mékers should keep all aspects of the society in mind.

1]
e "o Leorned councelfor the petitivoers produced, ll e
. . 1
a-copy of order of this court passed in W.P.N0.2121/2012 \
. R . N \

‘dated 30.1.2014 whereby project employee's petition was \

\
o - \
- allowed subject vo the final decision of the august Supreme. \
- Court in C.A.N .344-p/2012 and requested that this petition
be ‘given' alike treatment. The learned AAG conceded to the }
: - j

proposition that let fate of the petitioners be decided by

‘the august Supreme Court. o
.9 D i oview of the concurrcnceof the deaencd
— —————— T
. caurnsel for the petitioncrs and  the leained Additional ‘

U ~efe el L ..

. . i .
"Advacute Generul und folloveing (e rativ ‘o) order pussed

in W.P. No. 2131/201%, dated 30.1.2014 ‘titleu Mst.Fosia
e ' . et

‘li'}:\
W

5

Azix  Vs. Goverament of KPK, th's writ petition is ullo

in the terms that the petitioners shall reme:n on the posts

Y

].A

AT




e ‘Az1z Vs Government of KPK, thls writ petltloners shall o

o
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. ,&' ‘they  are  meted out the treatment of ~_maSter and

servant Havmg been put in a situation of uncertamty, -

R they more often than not fall pre} to the foul hands The

- pollcy makers should keep all soc1ety in mmd

8 Learned counsel for the petltloners product a copy cf'

-;.order of this court passed in \vpn02131/2013 dated

| "30.1.214, whereby prOJect employee’s petltlon was - |

ﬁallowed subject to the final decision of the august

: o Supreme court in ¢.p.344-p/2012 and requested that this “

| ‘_ ‘_ ~pet1t10n be given ahke treatment. The learned AAG

conceded to the proposmon that .let fate of the o

| pet1t10ners be dec1ded by the august Supreme Court..

f-_In view vof the concurrence of he learned counsel for the
. "-petiticﬁners and the learned Additional Advdca'teiiGeneral‘.‘
and -:f-ollowing' the ratio o'f' crder paésed .inl.

**ﬁj‘wpno 2131/2013,dated 30.1.2014 titled Mst. Fozia

" on the posts
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Subjects to the fate of CP No.344-P/2012 as -identical

proposition of facts and law is involved therein.

Announced on
26" June, 2014.
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: OFFICE OF THE rsg f

DISTRICT POPULATION WELFARE OFFICER
SWABL %

F.No.2(16)2015-16 VI o Dated 08/10/201¢

OFFICE ORDER -

ln Compliance with the Secretary Population Welfare Department Oftfice order Endst:No.SOE(PWDH-

7/ ’ s o - » : “
f)f’}lf)!f%f[ IC/ Dated 5 _Ou.l..201(),the following eox-ADP employces(2011-14) are hercby reinstated against the
sanctioned rggular Post, with immediate cffect, Subject to the fate of Review Pctition Pending in the August Supreme
Court of Pakistan. i

.
Name of Employee Designation BPS Remarks 't

Copy fo:-

1.

2.
3.
4,

Mr irfan Ali o | Chokidar

(Asim Zia Kaka Kheil)
District Population Welfare Officey
: Swabi

PS to Secretary Population Welfare Department Peshawar for i::;fornmtion with reference to his fetter”
No cited above please.

PS to Divector General PWD Peshawar for information please.

District Account office Swabi for information and necessary action pleasc.

ccount Assistant (Local) for necessary action.

5.V Officials Concerned for compliance.

6.

Personal file of the officials.

3,: District Popuijijon Welfare Officer
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To,

The Chief Secretary,
Khyber Pakhtunkhwa,
Peshawar. -

Subject:- DEPARTMENTAL APPEAL.
Respected Sir,’ A.

- With profound respect the undersigned submit as under:-

A

1. That the undersigned along with others have been re-
instated in service with immediate effects vide order dated )

05.10.2016.

‘2. That the undersigned and other officials were regularized
by the honourable High Court, Peshawar vide judgment /
order dated 26.06.2014 whereby it was stated that

petitioner shall remain in service. .

3. That against the said judgment an appeal Was preferred to |
- the honourable Supreme Court but the Govt. appeals were
dismissed by the larger bench of Supreme Court vide
judgment dated 24.02.2016. |

4. That now the applicant is entitle for all back benefits and
the seniority is also require to be reckoned from the date

of regularization of prOjeét instead of immediate effect. - |




5. That the said principle has been discussed in detail in the
judgment of august Sl:Jpreme Court vide order dated
24.02.2016 whereby it was held that appellants are

reinstated in service frorln the date of termination and are

entitle for all back beneﬁts.

6. That éaid principles are also ré‘qﬁire to be follow in the
present case in the light of 2009 SCMR 01. |

It is therefore, humbly prayed that on acceptance of this
appeal the applicant / petit;ioner may graciously be allowed
all back benefits and his séniority be reckoned from the date

of regularization of project instead of immediate effect.

Yours Obediently

IRFAN ALI
Ex-Family Welfare Assistant
| Office of District Population

: | Welfare Officer, Swabi
Dated: 20.10.2016 ' | | =




. INTHE SUPREME COURT OF PAKIS' LAN,
( Appethite Jurisdiction )

e PRESTNT:

MR JUSTICE MIAN SAQIB NISAR
MR. JUSTICE AMIR HANI MUSLIM

MR. JUSTICE IQBAL HAMEEDUR RAHMAN
MR. JUSTICE KHILJI ARIF HUSSAIN.

.

CIVIL APPEAL NO.605 OF 2015
{On appeal against the judgment dated 18.2.2015 .
Passed b_y the Peshawar High Court Peshawar, in A ) o .
- Wril I'-‘(.tltlon No.1961/2011) :

. . ' - ’ 1
‘Rizwan Javed and others e Appellants . N
L VERSUS - o S
. Secretary Agriculture Livestock etc e Respondents b

Forthe Appellant  : M. [jaz Anwar, ASC
T o Mr. M. S. Khattale, AOR

For the _R;eSpondcnis: * Mr. Waqar Ahmed Khan, Addl. AG KPK
-Date ofhearing @ 24-02-2016
ORDER -

. AMIR HANI MUSLIM, J.- This Appeal, by lé_avc of the

. Court is directed against the judgment dated 18.2.2015 passed by the
- Peshawar High Court, Peshawar, whcreby'tha Writ Petition filed by the

Appéliants was dismissed.

20 “ The facts necessary for the prc.sult ploccedmgs are tlmt on

"2‘5‘-5~2007 the Agnculture Department, KPK gut an "ldvemsemc,m

publxshed in the press, inviting applications agamst the posts mentioned in L o

the advertxsement to be ﬁlled on coniract ba51s in" the PI’OVIHCld! Agu- :

’ dusmess Coordmanon Cell [hereinafter rcferrcd' to as ‘the Cclt] The

Appr,l dms alongwith others applied against Lhe various posts. On various

ATTEST :A0)

arg
. Coun AssOt Msm{\.
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A s e Count 0

...P_E"_'cﬂ is samabad |
1




* dates i the month of September, 2007,

* Departinental
b

Sclection  Comumniftee (Dl’C') and the  approval

upoir the recommcndabions ol e
|

of the

' Coml}etbnl Authouly, {ie Appellants were appomu.d against various posts

~in thc Cell ‘initially on contract basis for a pcrlod of one year, cmcndab

subjcct to sausfactory performance in the. Cell Cn 6.10.2008, through an

lants were gramcd extehsmn in their contracts for

|
009, the Appcllams contract was again

: Ofﬁcc Oxder the Appel

lhc next Qne year In the yem 2

On 26 7 2010 the 'conimctual term

|
s was Turther extended for onc more year,

|
ot of KPK, Establishment and Administration
L

~ extended for another term of one year.

. of the 'A'ppeliant in v1ew of Lht.

Policy of the Governme

- Dcpaumum (Reguldtxon Wing). On 12. 2.20‘11, thc Cell was converied to -

‘ the regular side of the budget and the Fmance Department, Govt. of KPK

agreed o create the existing posts on rcgu}al side. However, thc, PIO_]CCI

0.5.201 1, ordered the termination of
| .

e Appcllants with effect from 30 6. 2011.
' |

Mcmager of the Cell, vide order dated 3

scrviccs of th

o | LT -
The Appellants invoked the, constitutional jurisdiction of the

|
Peshawar,
o
: . l. . . :
t the order of their termination, mainly, on the ground

3

Court, by filing Writ Petition .

" learned ~ Peshawar High

‘No.196/2011 agains

: . : C e . o
that many other employees working 1n different projects of the KPK have
_ | :

bcen regulamzed through dxffcrent _]udgmcnts of the Peshawar High Court

and this . Court The learned Peshawar ngh Court dismissed the Writ- '.
i
Petmon of the Appellants holdmg as under : l' ;
“6. While commg to-the case ofl the petitioners, it would !i . -
reflect that no doubt, they were contiact employces and wcrc - : h
also in the field on the above sand c,lut of date but they were ||
project employees, thus, were not ehtitied for regularization i

|
of their services as cxplmned above. The '1ugust Suprcmc

Court of Pakistan in the cas

e of Government of Khyber

aGOUN ASSOCIAE ‘;',,‘

3 upremc Count of; Pakls
ls'amnbud




,I’nlih_f'unkhnru Apricudinee, I, ive_Stos l’c and, Cuoperative

Departrent through it Seicremry and othcr\ vy, Alunad

- Din »n'mlA another (Civil Appeul No.o8 'H')'('IHA decided on
© 24.6:2014), by distinguishing the cases of (Goyernmer! of
~NlV.l":l7 Cov. Abdultah  Khan (2Ull bLMI\_ ‘JIS‘)) und

('(m'rmm'nl of NWEP_(now I(PIQLKﬂ!c!:cm Shals (2011

' SCMR 1004) has categorically held so. The Ir:oncludin‘g para

of the said judgment would require reproduction, which

. rcads as under :

“in - view of the clear statutory prgvnsxons the
respondents cannot seek lci,ul'\nzunonlus they were

-admittedly project employees and thus have beg,
e expressly excluded  from purvxc'w of th

Regularization Act. The appcnl is therefore allowed,
the impugned judgment is set aside and writ petition
filed by the respondents stands dismissed.”

75+ In view ol the above, the pctit_i‘mlzwrs cannot seek !
regu!qrizati'op being project employees; which have been
. expressly cxcluded {rom purview of the Rclgliluriz.ution Act.
* Thus, the iﬁstan; Writ Petition being devoid of merit is

" hiereby dismissed. - . : .

4. " The Appellants filed Civil ‘Pefition for leave to Appeal

- No.1090 5F 2015 in which leave was gru'ntcd' by t;his Court on 01.07.2015.
" Hence this Appeal. , i
- . " ‘ . |

.5. "+ We have heard the leatned Counsel for the Appellants md the

lccxrnn.d Addxtxonal Advocate Gcneral KPK. Thc only distinction betwc(.n
thc case of thc p1escnt Appellants and the casc of the Respondents in Civil

|
Appeals No 134-P of 2013 etc. 15 that the pro;cct in which the prq's,ent

kR l\ppcllants were appomtcd was taken over by 1h<|. KPK Government in the
.,yca'r 201—11.whex cas most of the prOJ cots in Wthh {ihe dfo1csa1d Ruspondcms
_:wcle appomted were regularized before the cut- off date prowded in North
‘ Wcst l"ronuel Province (now KPK) Lrnployees (Re;,ularlzanon of Services)

_Act 2009 The present Appellants were appomtcd in the year 2007 on

contract basis in the project and after complehon of all the requisite codal
o |
T formg itics, the pe.rxod of their contmbl appointments was extended from
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hen thu pxoject was taken over by the KPIX

I

s that the Appellants were not allowe

- lirne to umc up ‘10 30.06:2011, w

“G_vove.rnmeht. It appear sd o continuy

“afier the ch:mg:,u of hands of the project. Instcad, the Govcmmclm by cheriy

piélcing, hud appomu.d different persons i plau: of the Appetianis. Hhe

s 18 covered by llu, pmmplm Jaicd doswn by s

case o{' e pr'c.scm Appellant

(,ou L in lhc, Ldbt. of Civil Appeals Mo. 134-1 of 2013 ctc. ((Jovcmmc.m ol

KPK tlnough Secrct'lry, Agnculuue vs. Adnanuilah and others), as \he

Appullants werc, d1s<,runmated against and were also vsimilarly p'lace'd :

v

prOJ ccl employccs

-1 Wc, for the aforesaid reasons, alow this Appeat and sct aside

The Appellants shall’ be reinstated in service, from

e nnpugmd judgment.

. 1hc darc 01 their termination ¢ md are also held entitled to the back benclits

f01 the pcuod they have woxkc.d with the pxo_’.cct or the KPK Government,

ilu. HL.I\.’lu.. { the /\ppcll.mlt. for the mtcrvcnmg pcriéd i.c. from the dawe of

mmanon t111 the dcnc of llu,u Lunsmw_nﬂ:nt shall be computed

thur ter
Y

ol

' towards their pensionary beneﬁtb

v

S cl/ Al’lWEll Z mhu er Jamah,l" 1CJ
3¢/~ Miaa Saqib Nisar,]

ga/- Amir Ham Muslim,)
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CEFAN Al eereeecercereeeeeereererereee e seeeesesssaens

Before the Khyber Pakhtunkhwa Service Tribunal Peshawar

Appeal No.752/2017
Appellant.

........................................

VERSUS

The Chief Secretary, Government of Khyber Pakhtunkhwa & others .................Respondents.

(Reply on Behalf of respclimd_ent No.6)

Rgsgectfully Sheweth:-

-

ParaNo.0l1to 13. No Comments.

Being an administrative matter, the issue relates to respondent No.@@@&ms &
7. Hence, they are in a better position to redress the 'Igrievances of the appellant. Besides, the

appeliant has raised no grievances against this Respondent No.6.
Id facts, it is humbly prayed that the

Keeping in view the above mentione
appellant may be directed to approach respondent No.3,4,5 & 7 for the satisfaction of his

grievances and the appeal in hand may be dismissed with cost.

~

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA




In Service Appeal No752/2018

- IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKIIWA,
‘ ' ‘ PESHAWAR. ‘

Irfan Ali ...l oo (Appetiant)
VS
Govt. (')'f.Khyber Pakhtunkhwa and others
.................................. (Respondents)
Index
:SI:I‘O-M Documents Annexure —:" Pagc
I Para-wise comments : 13
2 Affidavit 4

Saghcer Mushairal
Assistant Director {[.it)



IN lllh HONORABLE SERVICE TRIBUNAL, KHYBER PAKIIIUNKIIWA
PESHAWAR.

In Service Appeal No752/2018

Irfan Al (Appellant)
VS '
~ Govt. of Khyber Pakhtunkhwa and others .................. e, (Respondents)

JOINT PARA-WISE REPLY/COMMFNTS ON BEHALF OF THE RESPONDENTS
NO.4.5&7

Respectifully Sheweth,

Preliminary Objections.

1. That the appellant has got not locus standi to file the instant éppcal.

2. That no discrimination / injustice has been done to the appcllcmt

3. That the instant appeal is bad in the eye of law.

4. That the appellants has not come to the Tribunal with clean hands

S. That re-view petition is pending before ‘The Supreme Courl of Pakistan,
[slamabad. , ' - _
"That the appeal is bad for non-joinder &mis-joinder of unncccséary partiés. :

7. That the tribunal has no jurisdiction to adjudicate the matters. .

On Facts.

" 1. Incorrect. That the appellant was initially appoihtcd on projcct' post as Chowkidar

~ in BPS-03 on contract basis till completion of project life i.c. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Pronram in Khyber -
Pakhtunkhwa (2011-14)”. It is also pertinent to mention that during the _p(,t'l()d :
under reference, there was no other such project in /-under in Population Welfare
Department with nomenclature of posts as Chowkidar. Therefore name ol the
project was not mentioned in the offer of appointment. '

2. Incorrecl. As explained in para-1 above. .

3. Incorrect. The project in question was completed on 30/06/2014 the project posls
were abolished and the employees were terminated. According to project policy of
Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were 10 |
be terminated which is reproduced as under: “On completion of the proieéts the
services of the project employees shall stand terminated. However, they shall be
re-appointed on need basis, if the project is extended over any new phase of
phases. In case the project posts are converted into-regular budgetary posts, the
posts shall be filled in according to the rulcs, prescribed for the post through
Public Service Commission or The Departmental Sclection Committce, as the case
may be: Ex-Project employees shall have no right of adjustment apainst the
regular posts. However, if eligible, they may also apply and compele for the post
with- other candidates. [{owever kccpmg in view requirement ol the I)cpcnlmcnt P
560 posts were created on current side lor applying (o which {hc. p.o;u,l o :
employecs had experience marks which were to be awarded to.them.

4. Correct to the extent that after completion of the projcct the appellant alongwith go
other incumbents were terminated from their services as explained in p :
above.




. Incorrect Verbatnn based on d1stort10n of facts. The actual posmon of the case is

that after completion of the project the incumbents were terminated from their

L ,

posts accordmg to the project pohcy and no appointments made agamst these ‘

project posts. Therefore the appellant alongwith other filed a writ petmon before
the Honorable Peshawar High Court, Peshawar.

“Correct to the extent that the Honorable Court allowed the subject writ petition on

-26/06/2014 in the terms that the petitioners shall remain on the post subject to the -

fate of C.P No0.344-P/2012 as identical proposrtron of facts and law is mvolvcd

therein. And the services ot the employees nerther reguldrucd by the Lourt no by '
“the competent forum. '

. Correct to the extent that the CPLA No. 496- P/2014 was dlsmrssed but tho

Department is of the view that this case was not discussed in the Supreme Court of '

Pakistan as the case was clubbed with the case of Social Welfare Dcpdrtmcnt

~ Water Management Department, Live Stock - etc. in the case of Social Welfare
- Department, Water Management Department, Live Stock ctc. the employees were -

8..
9

continuously for the last 10 to 20 years while i in the case of Populatxon Welfare

Department their services period during the pFOJECt life was 3 months to 2 years &

2 months.
No comments.
No comiments,

-10. Correct. But a re-view pctmon No.312 P/2016 has bccn ﬁlcd by this Dcpartmcnt h
against' the judgment dated:24/02/2016 of the larger bench of Supreme Court of -
- Pakistan on the grounds that this case was, not argued as it was clubbed with the

cases of other Department havmg longer perrod of serv1ces Whlch is strll pcndmg

| before the Supreme Court of Pakistan. ‘ .
Correct to the extent that the appellant alongwith 560 incumbents oi the pro}ecf..

11.

‘were reinstated against the sanctioned regular posts, with immediate effect subject

- to the fate of re-view petition pendmg in the August. buprcme Court of Pakistan.

- their duties. - . ]
~ 12 Correct to the cxtent that a re-view pet1t10n is pendmg betore the Apcx Coutt and

. Durlng the. period under reference they have nelthcr rcp01tcd for nor did pcrform '

appropriate action will be taken in light of the decision of the Supreme Court of

Pakistan. -

13.No comments.

On Grounds.

A.

Incorrect. The appellant -alongwith other incumbents reillstzltecl against the

sanctioned regular posts, with immediate effect, subject to the fate of re-view -

petition. pcndlng the August Supreme Court of Pakistan.

wait till decision of re-view petition pending in the ‘Supreme Courl of Pak]stcm o
As «explained in para-7 of the grounds above ‘ '

' Incorrect The Department is bound to act as per Law, Rulcs & chulduon
5. Incorrect. After the judgment dated: 26/06/2014 of PHC, Peshawar this Depar tment filed
‘Civil Petition No.496/2014 in the Apex Court 01 Pakistan. Which was decided by the |
Clar ger bench of Supreme Court of Pakistan where dlbmlSSCd all the civil petitions filed by
‘the Govt. of Khyber Pakhtunkhwa on 24/02/2016 and now the Govt. of Kh"\" her

* Pakhtunkhwa filed a re-view petltlons in the Apex Court of Pakistan aoamst thc dccmm

referred above. Whlch is still pendmg The appelldnt alongwrlh othcr_ mcumbu

. Correct to the extent that the employees entltled for the period they havc worked
‘with the project but in the instant case they have not worked with the project after
130/06/2014 till the 1mplementat10n of the Judgment Anyhow the Dcpdrtmcnt will _




Sanctioned regular posts, with immediate effect , subject to the fate of review petition -
peding in the August Supreme Court of Pakistan. '

Tncorrect, ver batim base on restoration of fact. As‘explained. in ground — E above.
G. ' Incorrect. They have worked against the proiect post in the services of the employees neither-.

xegulml/ed by the court nor by the competent fonum hence nulhﬁes the truthfulness of their
statement. :

H. lncorrect. The appleant alongwith other incumbents hdve taken all the beneﬁts for the penod
They worked in the project as per project Jollcy

I The respondent may also be allowed to raise further grounds at the time of arugments.

Keeping in view, the above, it is prayed that the instant s appeals may kindly be dismissed in
the interest of merit as a review petition is still pending before the Supreme Court of Pakistan -

J. General
Popuiatlon Welfare Department

Resp 1dent No7 ‘ Respondent No.5

Secretary
Population Weifare Department
Govt of Khyber PakhtunKhwa - -

Respondent No.3

0]3\\?5
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IN THE HONORABLE SERVICE TRIBUNAL KHYBER PAKII T UNK! !WA
PESHAWAR. :

In Servwe Appeal No752/201 8

_ Irtdn All (Apppllanl)
VS ‘
Govt. of Khyber Pakhtﬁnkhwa and others ... e e .(Rcspondénlg)'
* AFFIDAVIT . -

1 Ml Sagheer Musharraf Assxstant Dlrector (thzgatlon), DlI‘LCl()I‘dlL General of
Populatxon Welrale Departmenl do solemnly affirm and declare on oath that'the ¢« )nlcnls
of para-wise commer_lts/reply are true and correct to the best of my l\no\,\/l(..dgc, and - .

- available record and nothing has been concealed from this Honorable Tribunal.-

~ Deponent
Saghecr Musharraf -
Assistant Dircetor (Lit)

S T O
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" " BEFORE THE HONBLE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR
‘ In S.A# 752/2017
Trfan Al
Versus

The Government of Khyber Pakhtunkhwa and Others

_ INDEX
S# | Description of documents Page No
1 Rejoinder 1-4
2 | Affidavit 5
Dated: 20/10/2018
Appellant
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REJOINDER ON BEHALF OF THE
APPELLANT TO THE COMMENTS
FILED BY THE RESPONDENTS NO:
2,3&5

Respectfully Sheweth,

Reply to Preliminary objections.:-

'On Facts:-

1. Incorrect and Demed The appellant has got a

good cause of action.

. Incorrect and denied..
. Incorrect and denied.’
. Incorrect and denied.

. Subject to proof. However mere filing of -

review petition before the Hon'ble Apex Court
or pendency of the same before the Hon’ble
Apex Court does not constitute an automatic
stay of proceedings before this Hon’ble
Tribunal, unless there has been an express
order of the Hon’ble Apex Court in this
regard

1. Incorrect and hypocratic. The appellant was
appointed on contract basis and has been



regularized later-on and is now entitled for the
relief sought, while true picture is detailed in the
main appeal.

. Incorrect. True and detailed picture is given in the
corresponding paras of the main appeal.

. Incorrect and misleading. The appellant along
with rest of her colleagues were duly appointed,
initially, on contract basis in the subject project
and after being creating same strength of numbers
of wvacancies on regular right and for
accommodation their blue eyed ones, thereupon,
the appellant along with her colleagues were
terminated from their services. This termination
order was impugned in writ petition on 1730-
P/2014 which was allowed vide judgment and
order dated 26/06/2014. This decision of the
Hon'’ble Peshawar high Court was impugned by
the Respondent department in the Hon’ble Apex
Court in CPLA No. 496-P/2014, but that was also
dismissed vide the Judgment and order dated
24/02/2016. Now the appellant and all her
colleagues have been regularized, but maliciously
with effect from 05/10/2016, instead of regularizing
the appellant and her colleagues from their initial
date of appointment or at least from 01/07/2014,
whereby the project was brought on regular side.
And now in order to further defeat the just rights
of the appellant, the Respondent department has
malafidely moved a Review Petition No. 3012-
P/2016 in the Hon’ble Apex Court and now has
taken the pretention of its being pendency before
the Hon’ble Apex Court just to have a miserable
feign to evade the just rights and demands of the
appellant and her colleagues, which under no
canon of law is allowed or warranted, nor such
plea can be allowed to defeat the ends of justice.

. Correct. Detailed picture is given above and as
well as in the main appeal.



-

4 5. Incorrect and denied. Detailed picture is given
above in the main appeal.

6. Correct to the extent that the writ Petition of
appellant was allowed. While the rest is incorrect
and misleading.

7. Correct to the extent that CPLA No. 496-P/2014
was dismissed by the Hon’ble Apex Court, while
the rest of the para is not only incorrect and
concocted one, but as well as suffice to prove the
adamancy and arrogance of the Respondent
department as well as its loathsome and flout-full
attitude towards the judgments of the Hon’ble
Superior Courts of the land.

8. No comments. -
9. No comments.

10. Correct to the extent that CPLA was dismissed
against the judgment dated 24/02/2016 and the
Review petition is malafldely moved while the rest
is misleading and demed

11. Correct to the extentfthat the appellant along
with rest of her colleagues were reinstated into
service while the rest is misleading and denied.

12. In reply to Para No. 12 of the comments it is
submitted that the Respondent department has no
regard for the judgment of the superior Courts,
otherwise there would ‘have been no need for
filling the instant appeal

13. No comments.

On Grounds:-

~ A.Hypocratic and malicious. True picture is
given in the main appeal.

B.Incorrect. The appellant and rest of her
colleagues are fully entitled for the relief |
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they have sought from this Hon’ble
Tribunal. : :

C.Misleading -and’' hypocratic. True and
detailed picture is given above and as well
as in appeal. '

D.Correct to the extent that the department
"is bound to act as per Law, Rules and
Regulation, but it does not.

E.Correct to the extent of judgment dated
26/06/2014, 24/02/2016 and moving CPLA
while the rest is mlsleadmg

F.Incorrect and denied.

G.Incorrect and denied. The appellant and
all her colleagues have validly and legally
been regularized and now are entitle for
the relief sought.

H.Incorrect and denied.

I. No comments.

It is, therefore, most humbly prayed

- that on acceptance of instant rejoinder, the

appeal of the appellant may graciously be
allowed, as prayed for therein.

- Appellant, —_——,
"Through _
N , .

‘SAGHIR IQBAL GULBELA
Advocates High Court
Peshawar
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/ AFFIDAVIT

I, Saghir Igbal Gulbela (Adv) S/o Jan Muhammad Rlo

Gulbela Peshawar, as per instruction of my client, do -

- hereby solemnly affirm and declare on oath that contents

of the Rejoinder are true and correct to the best of my

knowledge and belief and nothing has been concealed

~ CNIC: 17301-1502481-3

from this Hon’ble court.

Advocate High Court
P‘eshawar .




