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ORDER

04.10.2022

L. Counscl! for the appellant present. Mr. Muhammad Adeel Butt, Additional -

Advocale General for respondents present.

2. Arguments were heard at great length. Learned counsel for the appellant -

submitled that i view ol the judgment of august Supreme Court of Pakistan

dated 24.()2.20!6, the appellant was cntitled for all back bencfits and scni'(')ri_ty»"";."

from the date of rcgularization of projcct whereas the impugned - order 0‘1“'"‘ '
reinstatement dated 05.10.2016 has given immediate effect to the rcmstatcmcm of -
the appellant. earned counsel for the appellant was rdcrrcd to Pdrd 5 of thc

representation, wherein thc appellant himself had submitted that he was reinstated
from the date of termination and was thus cntitled for all back benelits wh‘creas,‘w-

in the referred judgement apparently there is no such fact stated. When the

fcarncd counscl was confronted with the situation that the impugned order was .
passcd in compliance with the judgment of the Hon’ble Peshawar IHigh Court
decided on 26.00.2014 and appeal/CP decided by the august Supreme Court bf‘
Pakistan by way of judgment dated 24.02.2016, therefore, the desired relicf if

granted by the Tribunal would be either a matter directly concerning the terms of -

the above referred two judgments of the august Ton’ble Peshawar High Coﬁrt
and august Supreme Court ol Pakistan or that would, at least, not coming under
the ambit ol jurisdiction ol this Tribunal to which learned counscl for the
appcllant and learned Additional AG lor~ respondents were unanimous to agrcc
that as review petitions against the judgment of the august Supreme Court 01 A
Pakistan dated 24.02.20106, were still pending before the august Supreme Court of -.
Pakistan and any judgment ol this Tribunal in respect of the impugned order may

not be in conflict with the same. Theretore, it would be appropriate that this
appeal be adjourned sine-die, leaving theparties at liberty to get it restored and
decided alter decision of the review petitions by the august Supreme Court of
Pakistan. Order accordingly. Partics or any of them may get the appeal restored.
and decided cither in accordance with terms of the judgment in review pctitibns :
or merits, as the casc may be. Consign. - ‘

3. Pronounced in open coml in Peshuwar and given una’e:’our hands and
seal of the Tr ibunal on this 4™ day o/ October, 2022.

»

cha P ad (Kalim Arshad Khan)
Mgmbgr (1) _ : Chairman




28.03.2022 Learned counsel for the appellant present.

Mr. " Ahmadyar. Khan| Assistant Director (Litigation) ' o
alongwith Mr. Kabir Ullah Khattak Additional Advocate General .~ « .
for the respondents present. | : S SN

File to come up alongwith connected S‘e‘rvice'Appeal_'"

No.695/2017 titled Rubina [Naz Vs. Government of Khyber |
Pakhtunkhwa on 23.06.2022 before the D.B..

(Rozina Rehman) "~ (Salah-Ud-Din) B
Member (J) . Member (J)
23.06.2022 Learned counsel for the jappellant. present. Mr. Ahmad Yar Kh‘a‘n,; -

Assistant Director (Litigation)| alongwith Mr. Muhammad Adeel Butt; ™

. Additional Advocate General for the respondents present.”

File to come up alongwith connected Service Appeal No. 695/2017"
titled Rubima Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022 e

before DB,

(MIAN MUHAMMAD)J/ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) - MEMBER (JUDICIAL).
03.10.2022 | Junior to counscl for the appellant present. Mr.

Muhammad|Adeel Butt, Additional Advocate General

for respondents present.

Iile/ to come up anngw_ith conhected Ser{zice T
Appeal No. 1119/2017 titled “Roveeda Begum V. o -
Govcrnmc{nt ol Khyber Pakhtunkhwa” on ‘04.16.2022

betore ID.13.
(FFarccha Paul) - (Kalim Arshad Khan)
A Mcember (1) ' : Chairman =
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- 03.04.2020
' adjourned for the same on 3&,06.2020 before D.B.
der
#
F o
Y
29.09.2020 Appellant present through counsel.

Due to public holiday on account of COVID-19, the case is ,

Mr. Kabirullah, Khattak, Additional Advocate Gencral
alongwith Mr. Ahmed Yar Khan, AD for respondents present.
An application seeking adjournment was filed in
connected case titled Anees Afzal Vs. Government on the . -
ground that his counsel is not available. Almost 256connected
appeals are fixed for hearing for today and the parties have
engaged different counsel. Some of the counsel are busy
before august High Court while some are not available. It was
also reported that a review petitiori in respect %the subject
matter is also pending in thq august Supreme Court of

Pakistan, therefore, case is adjourned on the request of

counsel fa

guments on 16.12.2020 before D.B.

.

(Mian Muhammad)

(Rozina Rehman)

Member (E) Member (J)
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26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak;
~ Additional AG for the respondents present. Junior counsel for the .
appellant requested for adjournment on the ground that learned senior -
counsel for the appellate is busy before the Hon'ble Peshawar High
Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for arguménts before D.B.

(HUSSA%) (M. Aﬁ ﬁN KUNDI)

MEMBER MEMBER

11.12.2019 " Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

&/’

Member Member

25.02.2020 before D.B.

25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir
Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for the appellant seeks adjournment as
fearned counsel for the appellant is not available. Adjourn.
To come up for arguments on 03.04.2020 before D.B.

&

(4

Member Member
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16052019 Clerk i S
s respondents present Clerk {0 counsel for the appellant seeks;', .
~adjournment-as learned counsel for the appellant was busy

. before the Peshawar Hig‘hl Court, Peshawar.. Adjourned “to :;:l
A 03.07.2019 before D.B. ‘ ' I
A 3 | (Ahr%ssan) ' (M Amin Khan Kundr)
"~ Member : ' Member
‘03.07.20'19 Counsel for the appellant and Mr Rlaz Ahmad Palndakhell

Assrstant AG alongwith Mr Zakiullah, Sen101 Auditor for the respondents

“present. Learned counsel for the appellant requested for adjournment

Adjoumed to 29.08. 2019 for arguments before D.B."

| (Hussain Shah) : , (M. Amin Khan Kundi)
Member - R | - Member
JuM"’ %

29.08.2019 - / Learned counsel for t,he appellant and Mr Kabir Ullah Khattak

RIREASS S

i learned Additional Ad\igcate General alongw1th Zaki Ullah Semor

' und af .
Audltor present. Learned counsel for the appellant seeks '- '
adjournment Adjourn. To come up for arguments on 26 09. 2019_ )

- before D.B.

b
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07:1_1,20_18 o . Due. to retlrement of Hon ble Chairman, the
Tnbunal is defunct Therefore the case is adjourned To
come up on 20 12.2018.

der
AN

"1\:~ N | | o
‘ 20.12.2018 ‘ touﬁ;el for the ap_pellant"preseht. Mr. Kabirullata Khattak,
o Additional AG for the fesponden_fs present. Learned counsel for
the appellant_reqaested for adjournment. Adjourned. To come up

for arguments alengWith connected appeals on 14.02.2019 before

- D.B.

I

ussain Shah) - (Muhammad Amin Khan Kundi)
Member ' Member
14.02.2019 . | Clerk of counsel for the appellant present Mr. Kabirullah Khattak
e "b ?

t Add1t1onal AG alongwith Mr. Sagheer Musharraf Assistant Director and -
Mr. Zakiullah, Senior Auditor for .t‘he respondents present. Due to strike of
Khyber~ Pakhtunl'<h\i/'._a Bar Council, learned ceunsel fof the appellant is not -
available t"oday. Adjourned to 25.03.2019 for arguments alongwith

connected appeals before D.B.

Ve

(HOSSAIN SHAH) - (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER
- '25.03.2019 ‘Due to non available of D.B the case is adjourned for

| the same on 16.05.2019 before D.B.



31.05.2018  Clerk to counsel for the appellant and ‘Mr. Kabir-
o Ullah Khattak, learned -Additional Advocate General

present. Clerk to coun;sel for the appellant seeks

adjournment on the ground that Learned counsel for the
appellant is busy before! Hon’ ble. Peshawar High Court

Peshawar. Learned AAG requested that the present

service appeal be fixed alongwith connected appeals for

03.08.2018. Adjourned.?To come up for arguments
‘alongwith connected’appieals on 03.08.2018 before D.B

1
é

. : o
(Ahmaddk:;san) . S (Muham ad Hamid Mughal)
- Member : ' : Member
. i R .
03.08.2018 Appellant absent! Leamed counsel Ior the appellant is also

absent. However, Llukiol counsel for the appellant plesent and
requested for adjournment on-'the ground that learned counsel for
the appellarit is busy before the Hon’ble Peshawar High Court.
Mr. Kabirullah Khattak;, Additional AG alongwith Mr, Sagheer
Musharaf, Assistant li)irector '(’01' the respondents present.
Adjourned. To come up) ' for arguments on 27.09.2018 befo:e D.B

alongwnh eonncclcd appeals

S

(/-\hmacl Hassan) : : (Muhammad Hamid Mughal) ‘
Member (E) - . Member (J) '
27.09.2018 Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor 'for the frespondents present. Due to
general strike of the bar, aréuments co.('JId.nOt be heard. Adjourned.

To come up for arguments on 07.11.2018 before D.B alongwith -

connected appeals. A

r

(Ahrﬁ%l—fssan) (Muhamm)agvAmin Kundi)

Member (E) o Member (J)



. 06.02.2018

21.02.2018

29032018 -

| &
Clerk to ‘Acoﬁnsel for the appellant and ‘Addll: AG for |
respondents present. ‘Written reply not submitted. Requested for -
adjoummén{. Adjoﬁmed. ToA come up for wr_itteﬁ reply/comments -

on 21.02.2018 before .B. -

(Ahmad Hassan)
Member(E)

Clerk of the counsel for appellant and Assistant:

AG alongwith SagheerMusharfa‘[’: AD (l',itj & Zaki Uliah,

Scnior Auditor for official respondents present. Written reply

submitted on behalf of officjal respondent 2 to-5. T.earncd

Assistant AG relies on behalf of respondent no. 2 to 5 on the
same respondent no. 1. The appeal is assigned to D.B for -

" rejoinder, if any; and final hearing on 29.03.2018.

(G uﬁfc%%an) ‘

Member

- Clerk of counsel for the appellanf and Addl. AG for the. .

- respondents present. Réjbinder submitted. Counsel for the

appellant is not in attendance. To come up for arguments on

. 31.05.2018 before D.B.

L

A i



W ~ 06.11.2017

18.12.2017

.
- ’/

A g

L T ".‘.:'1‘.;::;::‘_]’ . ) .' '
Counsel for the appellant present. Preliminary arguments

heard and case file perused. Initially the appellant was appellant as
Family Welfare Worker|(BPS-08) in a ”pfoject on contract basis on
‘ 03.01.2012. Thereafter the project was converted on current budget

in 2014. Employees of [project were not regularized so fhey went
into litigation. Finally in pursuance of judgment of august Supreme
Court of Pakistan seﬁices of the appellant and .others were
‘regularized . with immediate efch.t: vide impugned order dated
05.10.2016. They"éii‘é demanding rcgﬁlarization w.e. from the date
of appointment. Departmental appeal was preferred on 20.10.2016
which was not responded within‘ stipulated, hence, the instant
service appeal. The appellant has nét beenA treated according to law '
“and rules: | A
A _ Points urged need consideration. Admit subject to deposit
| of security andl process fee within 10 days, notices be issued to the -

respondents for written reply/comments for 18:12.2017 before S.B.

(Aﬂﬁﬁb HASSAN)

MEMBER

Clerk to counsel for the appellant present.
Mr. Muhammajd Jan, Learned Deputy District
Attorney for the respondents present. None
present on behalf of the respondents. Written
reply not subrrf\itted. To come up for written
reply/comments on 06.02.2018 before D.B

S e
(MuhammzZ | Hamid Mughal)
MEMBER




Form-A

FORMOF ORDERSHEET
Court of " '
Case No, 1157/2017
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 13/10/2017 The appeal of Mst. Bibi Amina'presented today by Mr.
Jved Igbal Gulbela Advocate, may' be entered in the Institution
Register and put up to Worfhy Chairman for proper order
please. ' \
&Qz&i‘. \
| REGISTRAR /3 | to[r)
Ry i
) AN .
2 2] le [I'] This case is entrusted to S. Bench for preliminary hearing

to be put up there on _O& [y [17
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR

inReS.A__ IS /2017
Mst. Bibi Amina
VERSUS

Govt. of Khyber Pakhtunkhwa and others

INDEX
S# | Description of Documents . ' Annex Pages
1. | Grounds of Appeal | | 1-8.
|2 . | Application for Condonation of delay 9-10
3 | Affidavit. | 11
4 | Addresses of Parties. ‘ , 12 .
5 | Copy of appointment order “A” 13
|6 | Copy of order dated 26/06/2014 in W.P “B” 14-22
No. 1730/2014
7 | Copy of CPLA No. 496-P/2014 “C” 23-27
8 |Copy of the impugned re-instatement “D” 28
order dated 05/10/2016.
9 |Copyofappeal ~ “E” 29-30
10 | Copy of CPLA NO. 605-P/ 2015 “F” 31-34
11 | Other documents y '
12 | Wakalatnama | o 35
Dated: 03/10/2017 ;
| Apyellant — ‘
Through

JAVED'IOBAL GULBELA
N | & -
» SAGHIR IQBAL GULBELA
"~ Advocate High Court
Peshawar.

Off Add: 9-10A Al-Nimrah Centre, Covi College Chowk Peshawar
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\a BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

KhyborPnkhtukhwa o

Service T ribunat

InReSA U /2017 | L C

' Dated /0’£0

Mst. B1b1 Amina D/o Fazal Gham R/ o Mohallah Fateh Khel
- District Charsadda.

—(Appellant)
VERSUS

1. Chief Secretary, Govt. of Khyber Pakhtunkhwa.
- Peshawar. |
2. Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar. -
3.. Director General, Population Welfare Department R/ o
~ Plot No. 18, Sector E-8, Phase-VII, Peshawar,

|  _4.. Accountant  General, Khyber Pakhtunkhwa PR

~ Accountant General Office, Peshawar Cantt, Peshawar.
5. 'Dlstr1ct Population Welfare Officer Charsadda.

------;--------.--(Respondents)

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA“
SERVICES TRIBUNAL ACT -1974 FOR GIVING
RETROSPECTIVE EFFECT TO THE APPOINTMENT
ORDER DATED 05/10/2016 IN ORDER TO INCLUDE
PERIOD SPENT SINCE BRINGING THE PROJECT IN
QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL
THE APPOINTMENT ORDER DATED 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS,
PROMOTIONS AND SENIORITY, IN THE LIGHT OF
JUDGMENT _AND _ ORDER  DATED  24/02/2016
RENDERED BY HON’BLE SUPREME COURT OF
PAKISTAN IN CPLA 605 OF 2015.

). ledto-—day

Regl t

[1')

nar



Respectfullv Sheweth:

‘1. That the appellant was initially appomted as.'
| Family Welfare Worker (BPS-8) on contract ba51_s, En
in the District 'Po;pulation» Wel_'fare Office,
:Peshawar on 03/01/2012. (Copy' of' the-
~appointment order dated 03/01/2012 1s.annexed |

- as Ann “A”).

2. That it is pertinent to mention here that in the_ |
initial appointment otder the appointment was.
although made on contract baSIS and till project.

life, but no pro]ect was mentloned therein in the-
appointment order. However the services of the .-
| appellant alongwith htmdreds of other e'mplfoyees -
were carried and 1c:onfined to the project
“Provisions for Populat1on Welfare Programme 1n' =

.Khyber Pakhtunkhwa (2011 -14)”.

3. That later-on the project in question was brOugh't"" .
from" developmental side to currant and. regularl
-side vide Notification in the year 2014 and the life -

of the project in questlon was declared to be

| culminated on 30/06/ 2014.

4. That instead of regularizing the service of the

appellant, the appellant was terminated vide the



impugned office order No’ F. No 1)/ Admn /
2012 13 /409, dated 13/06/2014 w.ef 30/ 06/2014

. That the appellant alongWIth rest of his colleagues' -
1mpugned their termlnatlon order before the
Hon’ble Peshawar High Court vide W.P# 1730- |
P/ 2014 as after carry-out: the termination of the
'appellant and rest  of his .colle‘agues, the
respondents were out.to appoint- their blue- -eyed

- ones upon the regular posts of the demlsed project |

~in question. | | . T

: T_hat the W.P# 1730-P/2014 was allowed by the
Hon’ble Peshawar High Court Peshawar Vide the
‘ jlidgrhent and order c;iatec'l 26/ 06/ 201'4., (Copy of
order dated 26/06/2014 in W.P # 1730-P/2014 is
annexed herewith as /ljrm “B”). .
. That the Respondentsrimpugned the s.ar-ne before
the Hon'ble Apex Court of the country in 'CPL‘A_
- No. 496-P/2014, but here again good fortune of
| the appellant and his colleagues prevalled and the |
| CPLA was chsrmssed vide ]udgment and order -
dated 24/02/2016. (Copy of CPLA 496-P/2014 is

annexed as Ann “C”)..

. That as the Respondents were reluctant to |

implerﬁent the judgment and order dated:



. e |

- 26/06/2014, so initially filed COCH#-479- P/2014,

which became 1nfructous due to suspensmn order

from the Apex Court and thus that COC No. 479-

- P/2014 was dlsnussed being in fructuous Vlde

| order dated 07/12/ 2015

That after dismissal of CPLA No. 496-P/2014 by
the Hon'ble Apex Court on 24/02/2016, the

appellant alongwith o’thers filed another COC#

186 P/2016, which was dlsposed off by the B
Hon ble Peshawar ngh Court vide ]udgment and ‘

order dated 03/ 08/ 2016 with the dlrectlon to the: o

}"Respondents to’ 1mplernent the ]udgment dated |

10.

. : 26 / 06/2014 within 20 days

That inspite of clear-cut and strict dlrectlons asin . . |

‘aforementioned  COC#  186.P/2016  the

Respondents were reluctant to implement the

| judgment dated 26/06/2014, which constrained o

- the appellant to move another COC#395-P/2016.

N

That it was during the pendency of COC No0.395-
P/2016 before the August High Court, that the

appellant was re-instated ‘vide the impugned

office order No. F. No. 2(16) 2015- 16-VII dated-'
"05/ 10/2016, but w1th immediate effect instead ,
w.e.f 01/02/2012 i.e initial appointment or at Ieast L

101/07/2014 i.e date of rfegulariza'tionlof the project

1n question. (Copy of the impugned office re-



|
|

|

F 05/10/2016 and postlng

order are annexed as Ann-“D”).
|
- 12.That feeling aggrleved the appellant prepared ap.

1nstatement order date

Departmental Appeal' but inspite of laps of
. statutory period no f1nld1ngs were made upon the ‘-
- same, but rather the appellant repeatedly attended' :
the office of the Learn‘led Appellate Authorrty for
d1sposal of appeal and every time was extended
| posmve gesture byll the Learned Appellate :
Authority about d1sposal of departmental appeal A
and that constrained the appellant to wait till the - :
. disposal, which causegi delay in filing the instant
appeal before this H(J!)n’ble' Tribtrnal and on the
~other hand the Departmental Appeal was also
either not decided or the declslon is not

~ communicated or 1nt1mated to the appellant

' (Copy of the appeal is annexed hereWIth as o
annexure “E”). l '
l |
1. That feeling aggrieve{‘d the appellant prefers the.
instant appeal for givilng retrospective effect to. the

appointment order d’ated 05/10/ 2016, upon the.f

followmg grounds, 1nter alia:-

ﬁ Grounds;' | f
| | |

~ A.That ‘the impugned| appointment" order dated

05/10/2016 to the e:xtent of giving "’imnrediate

|

o



| . - N
i . ‘ .

B

effect is illegal, unwarranted and is liable to be |

mod1f1ed to that extent :

- ~ B.That in another CPLA No 605 of 2015 the Apex

Court held that not only the effected ernployee is’
to be re-instated into service, after conversmn of | |
the project to currant 81de, as regular C1V1l Servant |
but as well as entltled for all back benef1ts for the
| period they have worked with the pro]ect or the N
- K.PK Government Moreover the Service of the |
Appellants, therein, for the 1ntervemng perlod ie
'from the date of their termlnahon till the date of
‘their re-instatement shaﬁll be computed towards
-- their pensionary beneflts; vide judgment an'd |
order dated 24'/ 02/2016. :It is pertinent to mentio‘n'
-here that this CPLA 605 of 2015 had been decided
| 'alongw1th CPLA of 496 of 2014 of the Appellant' |

on the same date.

C.That thus by virtue of 2009 SCMR page— 01 the

: appellant is entitled for llequal treatment and is

. thus fully entitled for back benefits for the period,

" the appellant worked in the project.or with the _'
Government of K.P.K. (Copy of CPLA 605/2015 is

annexed as Ann- ”F”)

D.That where the posts of the appellant went on

regular side, then from not reckoning the benefits



[OR

from that day to the appellant is not only 1llegal o

i

|
E. That where the terrmnatlon was declared as 1llegal |

and void, but is 1llog1cal as well.

“and the appellant Was declared to be re-instated - B
into serv1ce v1de ]udgment and ‘order dated' |
26/ 06/2014, then how the appellant can be re-

“instated on 08/ 10/ 2916 and that too w1th -:

immediate effect. %'

F. That attitude of the Respondents conétrained the «

appellant and his colleagues to knock the doors of

‘the Hon'ble ngl’l Court agaln and agam and Were R

even out to appoint blue -eyed ones to flll the posts‘ |
~ of the appellant and at last when str1ct directions
~ were issued by Hon’ ble Court, the Respondents
| ~vent out their spleen by giving immediate effect to
the re-instatement order of the appellant, which "

approach under the laW is illegal.

G That where the appellant has worked, regularly
| and punctually and thereafter got regulanzed then

“under rule- 2.3 of the pension Rules— 1963, the Lol

appellant is entitled for back benef1ts as well.

H. That from every angle the appellant is fully R

entltled for the back beneflts for the per1od that
the appellant worked in the sub]ect project or with
the Government of K.B.K, by giving retrospective



effect to the re-instatement order dated

- 08/10/2016.

I. That any other ground not raised here may
 graciously be allowed to be raised at the time of

arguments.

-1t is, therefore, most humbly prayed that on
acceptance of the instant Appeal the impugned re-
Instatement order, dated 05/10/2017 may graciously be
modified to the extent of ‘immediate effect” and the re-
instatement of the appellant be given effect. w.ef

- 01/07/2014 date of regularization of the project in
question and converting the post of the appellant from
- developmental and project one to that of regular one, with

- all back benefits in terms of arrears, semorzty and
promotzon :

| Any . other relief not specifically asked for may a]so
. graczously be extended in favour of the appellant n. tbe -
- clrcumstances of the case. |

Dated: 03/10/2017.

MIQBAL GULBELA
Advocate High Court

. NOT]%'- , ‘ e

No such like appeal for the same appellant, upon
the same sub]ect matter has - earher been flle




'BEFORE THE HONBLE KHYBER PAKHTUNKHWA SER

| InRe SA |

TRIBUNAL PESHAWAR

/2017

Mst. Bibi Amina -

VERSUS

Govt. of Khyber Pakhturtkhwa and others

APPLICATION FOR CONDONATION OF DELAY

RESPECTFULLY SHEWETH,

1.

That the petitioner/AppellantA is filing the
accompanying Service Appeal, the jconteht-s of which -

may graciously be considered as integral part of the

‘instant petition.

. ‘That delay in filing the aceompanyiﬁg appeal was .

‘never deliberate, but due to reason for beyond'

. control of the petltloner

. .That.after filing departmental appeal on 20-10-201'6,

the appellant with rest of their eolle_agues regularly

attended the Departmental Appell}ate Authority and

every time was extended positive gestures 'by the

| werthy Departmental Authority for disposal of the

departmental appeal, but in spite of lapse of statutory |

~rating period and period thereafter tlll ﬁhng the .

~accompanying service | appeal before thls‘ Hon’ble

Trlbunal the same were never demded or never

~ communicated the de01s1on if any made thereupon



D

4 That besides the above as the accompanying Service
Appeal is about the back benefits and arrears thereof |
and as financial matters and questions are involved

~ which effect the current salary package regularly etc |

of the appellant, so is having a repeatedly reckonlng"

-cause of action as well.

5. That besides the -above law always favors
- adjudication on merits and techmcahtles must

“always be eschewed In doing justice and de01d1ng )

cases on merits.

| " It is, therefore most humbly prayed. that on
acceptance of the mstant petition, the delay in filing

of the accompanymg Service Appeal may _
graciously be condoned and the accompanymg '
Services Appeal may very graciously be decided on

L merits.
" Dated: 03/10/2017 M .
o Pet1t10ne pel :
-""‘7 lILBELA

l

Through

SAGHIR IQBAL GHLBELA |
Advocate High Court
Peshawar



N )

~Javed Igb
;. Advoc 2%

"‘%)

‘ fBEFORE THE HONBLE KHYBER PAKHTUN KHWA SERVICES

TRIBUNAL PESHAWAR

- InReS.A /2017
Mst. Bibi Amina
VERSUS

| Govt. of Khyber Pakhtunkhwa and others |

AFFIDAVIT

I, Mst. Bibi Amina D/o Fazal Ghani R/0 Mohallah Fateh Khel
- District - Charsadda, do hereby solemnly affirm and
declare that all the contents of the accompanied appeal |

are true and correct to the best of my knowledge and
~ belief and nothing has been concealed or Wlthheld from
this Hon’ble Tribunal.

Ident1f1ed By
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‘ BEFORE THE HONBLE KHYBER PAKHTUN KHWA SERVICESK—

TRIBUNAL PESHAWAR | | ﬂ |

InRe S.A /2017

Mst. Bibi Amina
VERSUS

Govt. of Khyber Pakhtunkhwa and others

ADDRESSES OF PARTIES

. APPELLANT.

Mst Bibi Amina D/o Fazal Gharu R/o Mohallah Fateh Khel .

: DlSt‘l‘lCt Charsadda.

RESPONDENTS:

1.

2.

Chief -Secretary, Govt. of. Khyber Pakhtunkhwa .
Peshawar. |

Secretary Population Welfare Department Khyber

- Pakhtunkhwa at Civil Secretariat, Peshawar. -

5.

~ Dated: 03/10/2017

Director General, Population Welfare Department R/o
Plot No. 18, Sector E-8, Phase-VII, Peshawar. |

Accountant. General, Khyber Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar. -
District Population Welfare Officer Charsadda.

Advochte High Court
Peshawar.



“Government of Khyber rPakhtunkhW& | v
‘Directorate General Pophlation Welfare A{wf
o Post Box No. 235 -

1st and 2"“ Floor PC Trust Building Sunehri Maspd Road, Peshawar Cantt

. | Dated Peshawar the 03-01- ‘7019
of. APPOI NITMENT ,

A

. (35)/2011/Admn: Consequent upon the recommendatlon of the Departmental Selection
(.,ommlttee {DSC) of with approval of the. Competent Authorlty you are offered of appointmerit ag

Family Welfare Worker (BPS-8) contract basis in Family Welfare Centre PrOJect Population Welfal e

Departmental Khyber Pakhtunkhwa for the project on the [following terrns and cond1t1ons

Terms and Condlt;wﬂs |

1

'Your appoultment against the post of Family Welfare Worker (BPS 8) 8 purely on contl act
* basis for project life. This order will automatically stand terminated unless extended. You-

will get pay in BPS 8 (600-350- 16500) plus usual allowance as adm1831ble under the rules:

" Your services will be liable to termination w1thout |a8s1gning any reason ‘during the culrency

of agreement. In case of resignation 14 days prior notice will be requlred othe1w1se yom 14~

days pay ueual allowances will be forfeited. !

You shall pr 0v1de Medical Fitness Certificate from. the Medical Supermtendent of the DHQ

Hosp1ta1 concerned before j joining service. i

Being contract employee in Norway you will be treated as Civil Servants and in case yom" A
performance found un-satisfactory or found committed any mis-conduct. Your service will be

terminated with the approve of the competent authority without adoptlng the procedure

~provided -in 'Khyber Pakhtunkhwa (E&D) Rule 1973 which will not be challengeable . mA

10. You will execute a surety bond with the Department;

Bibi Amina D/o Fazal Ghani '

Khyber Pal\htunkhwa Service Tribunal/ any Court of Law.
I

from you. !

!
You W1ll nelther be entitled to any pension or gratuity for the service 1ende1ed by you nor
you will contribute towards GP Fund or CP Fund. ‘

i
|

' You shall be held responsible for the losses accruing to the Pro;ect due to your’ carelessness -
. or in-officer and shall be

This offer shall-not confer any right on you for regularization of your serv1ce agamst the post A

' 'occupled by of any other regular posts in the Departinent.

1
You have to join duly at your own expenses. !

_If you accept the above terms and conditions, you should report for duly to the D1st11ct

" Populatwn welfare Officer Swabi within 15 days of the receipt of this offer failing Wthl'l Y
" ! ‘appointment shall be considered as cancelled. i

| (Direet_of General)
' Population Welfare Department

Muhallah Fateh Khel DlStI‘lCt Charsadda '

2011/-Admn

. . [
C’opV awarded to t]ze -

) Dated Peshawar the 03-01-2012 .

1.

2.
- 3.
‘4

'PS to Director General, Population Welfare Department, Peshawar.

. Miatrict Acratimte O nan Qurahi

[
Director Technical, Population Welfare Department, Peshawar.

District Population Welfare Officer, Swabi

01.11 .
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT PESHAWAR
JUDICIAL DEPARTMENT |

W.P:No.1730 of 2014 ‘
Wlth CM 559-P/14 An/CM 600 and 60*/14

JUDGMENT

Date of hearing __ 26/06/2014

Appellant - Muhammad Nadeem .... By Mr [jaz Anwar. Advocate.
Respondent Govt. tc by Gohar'Ah Shah AAG.. '

3 3k ok v 3k Kook ok sk sk okok ok sk sk ok

NISAR HUSSAIN KHAN. J- | 'By way of instant writ
petltlon petltloners seek 1ssuancev of an appropriate ert‘

for declaratlon to the effect that they have been- vahdlty
appomted on the posts under the‘: scheme “Provision of
~Population Welfare Programme” which has been brought

on regular budget and the posts on which the petitioners

are working have become regular/permanent p_csts, hence

o 'petitioners are entitled to be regule;trized. in line with the
Regularization of other staff in | -similar prOJecte and

‘ reluctance to thlS effect on the part of respondents 1n
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Regularlzatlon of the petltloners is illegal, malaﬁde '
and fraud upon their legal rights and ‘_ as a
consequence petitioners be declared as regulér civil

~ servants for all intent and purposes.

2. . Case of the petitioners is that th‘e Provincial
Government Health Department aﬁproved'a scheme
namely Provision  for %Population- ' Wel.fare'
_' 'Programme for period of ﬁvfe years from 2010 to
2015 for socio-economic ‘well being _of the

| ~d0Wntr0dden citizens and improving the their duties -

o to the best of thelr ab111ty W1th zeal and zest Wthh

vmode the project and scheme successful and result
oriented which constrained . the Government t.oj
convert it from ADP to curren;t budget. Since whole
scheﬁle has been brought on 1%he regular side, se the
employees of the scheme were also to be .absorbed.
On the same analogy, same :of the staff members
. have been regularized whereas the petitioners haﬁ:
" been discriminated who are entitled . to - ali'ke‘

treatment.
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3. Same of the applicants/interveners namely Ajmal and 76

others have filed C.M.No. 600-P/2014 and another  alike

C.M.No.605- P/2014 by Anwar Khan and 12 others have prayed for

their impleadment in the writ petition with the contentlon that they

are all sieving in the same scheme/project namely Prov1s1on for :

- Population Welfare Programme for the last five years It is

'contended by the applicants that they have exactly the same case as

averred in the main writ petition, so they be impleaded in the main -
writ ﬁetition as they seek same relief against same respendents'.
Learned AAG present in court was put on notice who has got no
objection on acceptance of the applications and impleadment of the
applicants/Interveners in the main petition and rightly so when all
the applicants are the employees of the same Project.and‘have got

same grievance. Thus instead of fofcing them to file separate

‘petitions and ask for comments, it would be just and proper that their

fate be decided once for all through the same writ petition as they

stand on the same legal plane:  As such both the Ci:vii Misc.

applications are allowed
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And the applicants shall be t\reated as petltlohers in
‘ |

\ibe entitled to the same

the main petition who would
. i

treatment.

4. Comments of respondents were called
which were accordingly ﬁled m which respondents
have admltted that the PI‘Q]GCt has been converted

l
into Regular/Current side of thle'budget'for -the year

2014-2015 and all the posts have_come uhder the .

‘amblt of Civil servants Act, 1973 and Appomtment

Promotlon and Transfer Rules, 1989
However, they contended that the posts will be
advertised afresh under the procedure laid down; for

which the petitioners would be free to compete

. alongwith others.

- However, their age factor shall be considered under -

i

: 5. We have heard learﬁed counsel for the

'pet.iti,oners, and the learned Additional Advocate

their valuable assistance.
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6. | It is apparent from the record that the -
. !

posts held by the petitioners ;iwere advertised- in the ‘,
Newspaper on the .hasis' of which all the petitionere
applied and they had undergohe due process‘of test'

and interview and thereafter they were appointed on

the respectlve posts of Family Welfare A351stant (male

~&  female), Family Welfare Wor_ker’ -(F.)',

Chowkidar/Watchman, Helperﬂ\daid A, upon

-recommendation of the Diepartment-- ‘selection‘
A committee of the Departmental':selection committee
- through on contact basis in the pI‘O_]eCt of provrsron for

.populatlon welfare programme, on dlfferent dates 1.e. |

| '1.1.2012, 3.1.2012, 10.3.2012, 2?9.2.2012 27.6 201’24

3.3. 2012 and 27.3.2012 etc. All .the petltroners were

recrulted/appomted in a prescrlbe manner after due

-adherence to all the formalltles and smce thelr

appomtments they have been performmg thelr dutles

to the best of their ability and capablllty There is no
complaint against‘ them of any slackness in
performance of their duty It was the consumption of

thelr blood and sweat which made the prOJect,'

', successful that is why the provrslonal govemment :
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' ! ; .
Non-development side and brought the scheme on the current
budget. : |

b

7.We are mindful of the jact that their case does not come within the

' ambit‘of NWEFP Employees (Regularization of Services) act 2009, |

but at the same time we cannot lose 31ght of the fact that it were the

\

devoted' services of the petitioners which made the AGovernmenjt
realize to convert the scheme on regllar budget, so it would be
highly unjustified that the seed s0\|3vn and nourished by the
petitioners is plucked by someone else‘ when grown in full bloom.

Particularly when it is manifest from ‘reco'rd that pursuant to the

- conversion of the other projects fr‘om development to- non-

| o
development side , their employees were regularized. There are

regulanzatlon orders of the employees of other alike ADP schemes
which were brought to the regular bud‘get' few instances of which

|
are: welfare Home for orphan Nowsl|1era and estabhshment of

Mentally retarded and physwally Handlcapped center for speaal-
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ar and. Swat and Industriol Training Centre Dagui’ .0
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| .they'are kicked out and thrown astray, The c'ourt:._‘-_‘ also

L ﬂc.a'r‘mo_c'hulp theny, being contract cayloyees of the Project

considered i | .

T pumerous. such likke cases in wihich projects are lainched, |

youth searching for jobs are recruited and after few years .o




A

|
‘These were the projects brought to the'
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Industrial Training center khasihgi Ba|1a Nowshera,” Dar .Ul Aman
\ ]
Mardan, rehabilitation center for Drug‘Addlcts Peshawar and Swat

"~ and Industnal Training center Daga1 Qadeem District Nowshera

Revenue side by converting

|

“from the ADP to current budget and there employees were

regularized. While the petitioners are' going to be retreated with

different yardstick which is height of discrimination. The employees

~of all the aforesaid projects were regularized, but petitioners are

being asked to go through fresh procehs of test and.interv‘iew after

'-advertisement and compete with others and their age factor shall be

cons1dered in accordance with rules. The petitioners who have spent
best blood of their life in the project ‘shall be thrown out 1f do not " _

qualify their criteria. We have notice::d with pain and against that

: o ) ' .
every now and then we are confronted with numeérous such like

cases in which projects ‘are launched,| youth searching for jobs are

- recruited and after few years they are Jklcked out and thrown astray .

The courts also cannot help them, bemg contract employees of the .

project
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& they are meted out the treatment of master and servant. Having

, | .
been put in a situation of uncertainty, ;hey more often than not fall
prey to the foul hands. The policy mak|ers should keep all society in
. i .
i

mind.

. Learned counsel for the petitioners prl'oduct a copy of order of this

1 .
- court passed in w.p.no2131/2013 dated 30.1.214 whereby project

employee’s petition was allowed subj?ct to the final decision of the

| .
august Supreme court in c.p.344-p/%012 and requested that this

 petition be given alike treatment. Thellearned AAG Qonéeded.to the

proposition that let fate of the petitioners be decided by fhe august
Supreme Court. |
o |

| . In view of the concurrence of he learlhed counsel for the petitioners

and the learned Additional Advoca'%e General and following the -

ratio of order passed in W.p.no.213‘;1/2013,dated 30.1.2014 titled

Mst. Fozia Aziz Vs. Government of KPK, this writ petitioners shall

on the posts

[
j
|
l
|
|
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< An-1= ‘
To, .

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.

Subject:  DEPARTMENTAL APPEAL
Respected Sir,

With profound respect the unde’rsig’ned submit as

under:

1) That the undersigned along with others have
been re-instated in service . with immediate

effects vide order dated 05.10.2016.

2) That the undersigned and other officials were
regularized by the honourable High Court,
Peshawar vide judgment / order dated
26.06.2014 whereby it was stated that petitibner

shall remain in service.

3) That against the said judgment an appeal was
preferred to the honourable SUpréme Court but
the Govt. appeals were dismissed by the larger

bench of Supreme Court vide judgment dated
24.02.2016. |

4) That now the applicant is entitle for all back
benefits and the seniority is also require to
reckoned from the date of regularization of

project instead of immediate effect.

5) That} the said principle has been discussed in

detail in the judgment of august Supreme Court



b R
vide order dated 24.02.2016 whereby it was he!'d.
that appellants are reinstated in service from the

date of termination and are entitle for all back

benefits.

That said principles are also require to be follow

- in the present case in the light of 2009 SCMR 01

Dated: 20.10.2016

It is, therefore, humbly pmycd that on
acceptance, of this appeal the - applicant /
petitioner may graciously be allowed ail back
benefits and his seniority be reckoned from the

date of regularization of Project instead of

immediate effect,

Yours Obediently

Bibi Am%@

Family Welfare Worker (F-male)
Population Welfare Department
Charsadda.

Office of District Population
Welfare Officer,

Charsadda.




lN TEE SUPREME ¢ QURYT OF PAKIST '\1\
. ( Appetlite .]mu,du.tmu )

PRESEYNT:  \ UL
MR. JUSTICE ANWAR AHEER J

' MR. JUSTICE MIAN SA R
MR. JUSTICE AMIR HANL MUSLIM -

MR. JUSTICE IQBAL HTAMEEDUR. RAIIMAN
MR, JUSTICE IG-IILJ'I ARIF IIUSSAIN

» -"CIVIL APPEAL WO, 605 OF 2015
b ) - 4On appeal ngainst the Judpment duted 18,2.2015

. .. Passed by ‘the Peshawar High Court Peshawnr, in Y
I WnL I’etltmn No.1961/2011)

'~.1.‘{“1,Zﬁv'an"?a\'{ed and others Appellancs - T
Lo RS “\fJ_,RbUb -

, .'~'Seo1etary Agnculture Lwestoclc ete Respo.ndéﬁts»f-;, v

Mr. Jjaz Anwar, ASC ‘

i »jl?bl:;t'l'x'e'-A'jgpellla.nt o ,
T DD e . Mr. M. S, Khattak, AQR

1«0" t.he R.e.s;:ondents Mr. Waqar Ahmed Khan, Addl. AG K.PK. el

"Datc of heanng 24-02-2016

ORDER = ¢

n.

| AMIR FANI I\’[USLIM Jo- "lhls Appcal by

N -

leavc, oI tlu._' S

"':"_Ccurt is: clu'ectcd against the judgment dated 1822015 p'\sscd by thc.‘.‘..

ILgh ‘Court, Péshawar, wheleby the Writ Petition, "L'l[pd fli;\fi'l11,L[_ :

AT pclIdn Ls Wclb dlsn'nssecl

The facts ncccss;uy for thc plc.scnt ploccedmgs <u<, that, on‘ g

25 5 2007 thc Agnculture Departirient, KPK -put  an aclvext:sr.me.nl-f:f :
publ;shed m the press,

"..lhe advert;sement to be ﬂllcd on contracl bams in the Provmomi A;,u-‘ )

. ;dusmess Comdmanon Cell [heremaﬂcr 1e£cucd to

as ‘the Q,ﬁ“.f],- e

: .Appc.l,auls ulon;_.,wxm others applicd aguinst the \uuious -'pos.Ls. Q.d,v':irio_\m‘

. Cour\ A.,soud‘*'

s Vo3
P "l_'Emm \mhn\l\.l“\d [I

P

inviting applications against the posts mentloncd ' ;

Court o}’ pa\sls\d—(‘;




A vl,u. VALLWARLMS Ll whmmvspied  msrassasaseme (- -

ER @ . ' - ".’ -".- .
. Competc.nt Authmlty, the Appellants were appmu\mbl vmoua po:.v, ,

' l in the. Cell mmally on contract basis for a period of one yem cmtcndablc S
L SUbjLCl to smsfactory performance in the Cell On 6.10. 2008 tthuﬂh an; . .

Ofﬁce. Oldm thc Appellunts were g,mnu.d extension in- thclr conlracts Fol :

':f 111(: ncxt onc ycar. In the ycm 2009, the Appellmts conlr')ct waﬂ agam "

- c).tendcd far nnothex term of ofc year, On 26 7 2010 thé "con(mcmal L(.lm
.‘; of thc Appullams was further. extended for onc more yun, in wcw oC lhc.

o l’ohcy of the Government of ICPK LsLabhshmnnL and AdmlmsLmLmn

Dcp.\rtmcnt (Regulatxon ng) On 12.2. 2011 the Cell” wa's convcrlcd‘ m
the Legular sxde of the budget and me Tmancc Dcparrme.nt Govt of 1<.PI\ -

a .;mu.d to crLate the existing posts on lcguhu sxck, However, he: Pm;m.t

M:maEm Qf the Cell, vide order dated 30,5, 2011, ordeled the, Lcumnauon of : e

su‘vmes of the _Appellants with effect from 30.6.2011.

B

3 'ihe Appellants mvol(c.d‘ the, constxtutloml Junsdwuon of.the: '
lc'nned P.eshawar High Court 1’t:shawzu' by mmg, Wnt Pcuuon A'.'-‘.'
No 196/2011 ag,amst the order of thmr termination, m’unly 'on the ground .
e " -that many othcl employees woxlung in different pmrccls of the I\PI\. lm\'u -
bcen regulﬂnzecl through dlffclent Judgmants of the Pcshawau II1gh Couu'.l

ancl this Court The lcarned Peshawar High Court dxsmlssed the Wnt." ’

Pct‘itjqri pf 'ghe Appellants holding as under : -

aiso in the field on the-above said cut of date but thc.y \\Juc-.-' =
project employees, thus, were not entitled fcn_mguiall/_aum\;;"_ o

of their services as explained above. The august Su_ﬁre,ﬁn_:_g .

" Court of Pakistan in'the case of Government of IChypbir

;,,, s
0 |
e e e () s GOUT Lgsociate
s oy \Tupn.mc Court of Pak
: ’ ls':;,umnad

IS X




,,.."j.'ul'hhhml}hm.'r Apricadtnre, Live Stoel ur'glli_m,._r_(_im_'ﬂ:fyyl
-Departnient througl_ it Segretary_and others, veNslerfad |

A.:-,{'D?'n '.tl';l'ff {u[lnfht' (Ci\"l\ /\ppu.l\\ No.687201 deaided nli

'_',"NI'V.LJ’ vy, Abdultal Khan: ( 0L ,:tL.,IVllw~ ‘)H‘J) .uul
C ("mfx'r.rrm('nr {Jf NIFP (now KPK) v, Koleemn Shah (ZOII
e ?_»QMR 1004) has ancgonca!ly held so. The concluding para - - .0,

- t'oE' the said judgment would require reproduction, which
L re.lds as.under : - ' :

' Co"In view of ther clear statutory provisions he
_ - respondents cannot secle regularization os they were
" -admittedly prcuect employees and thus have bee
* expressly  excluded  from  purview  of. th o .

" *Regularization Act, The appenl is therefore allowed, - - Sy
. the impupned judgment is sel uside and weit petitjon - -t
--.filed by the respondents stands dismissed.” . - e

- "?. " In view of tthe above, the pelitioners cannot seek
regulnrlmnon bmng project employees, which have been

exﬁwss\y excludcd from purvncw of the RLgu!uu/uuon Acll ‘

"l-hu.s, the lnshnt Wril Petition hcmL., devoid of merit 5 . .-

rlu.u.by dismissed,

l:"'iNo 1090 of 2015 m whxc’h leave was [:mnt(,d by this Court ¢ on 01 07 Ol.h_.

f'_: chcc thls Appc'\l

' Wb'have heard the Jearned Counsel for the Appcllan_ts andthc ]
_fvlcambd Addtttonal ‘Advocate General, KPK. The only dxstmctlon bt.twecn e

- th, C\I'ze. of thc present Appellants and the {‘.ﬂbc of the R05p0ndcnts m C‘wal c

a
>

Appealb No 134~P of 2013 etc. 15 lhat the project in wlnch lhe pu,sLnt

Appcllants were dppomt(,d was taken over by the KPK C‘ovunnmm n, thg ‘
'_"}'yccu 2011 whewus most of the pLOjLCLs in which the J.iOlCSElld Ruspondunts o
: vmé appomlcd were regulanzecl before the cut-off date pmwdcd m Nm e

o chst I‘rormer Pxovmce (now K.PI\) meloyees (Rel,ulanzanon ol." Sm vncc:.). -

Act 2009‘.=The prcscnt Appellants were wppomtcd in the - ycau 2007 ori

4"-5'_'_commct bams in the plQ]CCt and '1fter completxon of all the n.q\,nsxtc coddl :

“Couiry Assvmau
’ Upremrr Sournt-of, Paklu-
IE . L»l.mmlmrl




‘ .'C'O\fcmmant 1t appt..ms that.the Appellants WCre NOL dHOWOL v wunicny - anrg
"»d[‘L v Lhe ch«mgn. of hands of e pl.O_]C-LJ. Instead, the L.owmm«,nt by \..hL.li(('

f.fpu.lxu 1,, h d uppomtu.l chlLumL persuns in phice ol the Appdhml llt\,

L Ldb\_ ul lln, pu.bL.nt /\ppull.lms is cavered.by the jr inciples luidl nluwn h)' u i

"Lou.t m tlu. Ldbb of Civil Appeals No 124-T ot 2013 <,Lc. f(‘ovcmnu.nt n. :

1(1’1{ l.thUEh Secretary, grlculunc . Admnullah and others), ds b

A;Appelll,a@ts, were.dxscummatud against and Were also\“:.uml*ulv pl.;cl.d.", _
- ‘project efployees. o

1. j' - :_’ o "We, for the aforesaid reasons, allow this Alipc:-.\l uh,.é’.' set nside -

¢, "The Appellants \!u\l! be re Hl‘:ldl(..d [N .,u‘vu,L lmm-

oo \lu. nnpu;,nc.d judgmen

i Lhu dm.c"of.thmr termination 'md are also hc\d cntitled to. the b.n.l\ l:lL.ll\.[ G

i

fm the pm 1od they, have worked wilh the pxoy.ut or th. 1\1’1& G()\”'l.llll\t..n.-:: :

th. 3(,1\%\, 01 e AppL‘\\nnl‘ﬁ for the im:ervenin[-;,pcriod Le. l‘r_om 'l'hu d'.u.u..;i‘f‘

4 ..Lh,exr,'tcrmmaucm till the dule of thir peinstalemuent shall b Ccomputed Y
* . "towards their pensionary benefits. . e
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. Before the Khyber Pakhtunkhwa Services Tribunal Peshawar
\.—_‘ N . . ’ " - : 3
.. Appeal No.11{g/2017 o o o
T - (z;\ﬁx\Am\A'% ................................ S e Appellant.

V/S

Government of Khyber Pakhtunkhwa, through Chref Secretary,
Khyber Pakhtunkhwd Peshawar and OtherS e i [T Respondents.

(Reply on behalf of respondent No.4).

Preliminary Obijections.

). ~ Thatthe appeliant has got no cause of action..
2). That the appellant has no locus standi. -
3). That the appeal in hand is time barred.
4).  That theinstant appeal is not maintainable.

Respectfully Sheweth:- ' - e

. : ' - 2 v
.Para No. 1to7- . .
That the matter is totally- admlntstratlve in nature and relates to
respondent No.1,2,3 & 5 and ‘they are in better posmon to satisfy the
gnevances of the appeliant. Besides,. the appellant has ralsed no
- grievances against respondent No| 4. ‘

I

l<eeptng in view the above rnentloned facts it is therefore humbly prayed
that the respondent N04 may kindly -be exduded from the list of
respondentgs - :

: - | . S  ACCOUNTANT GENERAL
T _ KHYBER PAKHTUNKHWA
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Bibi Amina

" 1. Government of Khyber Pakhtunkbwa and Others.

Service Appeal No. 1157/2017

.......................

VERSUS

I ndex

(Appellant)

(}'&espm'l_'(iéﬁts}

Doulmcnts,

Afflda\/n

Pdl a—mse comuments.

- _‘_ .y oo . e ettt e e o 1 -

o Annumrt o Pag,c .

DE P )N ENT
Saghcer Mushna,l )
Assistant Director {1 ,Jl)
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IN THE HONOURABLE %RVI(,E%'i if""%UNAL, PESHAWAR.

In Service Appeal No.1157/2017.

Bit;i Amina e, ....... (Appellant)
VS

The Govt. of Khyber Pakhtunkhwa and others....... (Respondents)

Joint Para-wise reply/comments on behalf of the Resb{;}zzdents No.2,3 &5.

Respectfully Sheweth, !

Preliminary Objections . ,

[a—

3]

4l

A

That the appellant has got no locus standi to file ihe instant appeal.

That no discrimination /injustice has been done to the appellant.

That the instant appeal is bad in ‘the eye of law

A'[‘he appeal is based on distortion of facts.

That re-view petition is pending beforé The Supreme Court of Pukistan, Islamabad.

On Facts.

(v

Incorrect. That the appellant was initially appointed on project ;)ost as Family welfare
Worker in BPS-08 on contract basis till completlon of project Jife i.c. 30/6/2014 under the
ADP Scheme Titled “Provision for Population Wi(—;lfare Program in Khyber Pakhtunkhwa
(2011-14)”. It is also pertinent to mention that d’urin’g the period under reference, there
was no other such project in / under Population Welfare Department with nomenclature
of posts as Family Welfare Worker. Theretore naine of the pl‘()!f‘(i was not mentioned in
the offer of appointment. | L

Incorrect. As explained in para-1 above. |

Incorrect. The project in question was completea on 30/6/2014, the project posts were
abolished and the employees were terminated. Atcording to project policy of Govt. of
Khyber Pakbtunkhwa on completion of scheme, flhe emploveas were to be terminated
which is reproduced as under: “on completion of the projects the services of the project
employees shall stand terminated. tiowever, they ,Ishall be re-appointed on need basis, if
the projeet is extended over any new phase or 'phases. In case the vroject posts are
converied into regular budgetary posts, the posts shall be filled 1n according to the rules,
prescribed for the post through Public Service Commission or The  Departmental
Selection Committee, as the case may be: Ex—pro,e«,t emplovcps shall have no right of
adjustment against the regular posts. However, if eligible. they may also apply and
compete for the post with other candidates. However keeping it-view requirement of the
Department, 560 posts were created on current side for applying to.which the project
employecs had experience marks whicl were to be awarded e them.

Corlrect to the extent that efter comniziios-of the ; "‘();C’.l the zppeliant alongwith other
incumbents were terminated from their services as dyplained in puara-3 above.

Incorrect. Verbatim based on dusivrtion of "'acis ‘i‘i‘ae actual positon ofthe case iy ll‘m.t
after completien of the project the incumbents wcu terminated froim their.post a«,e.l;orc,!:;&__
to the project policy and ne appointments made against these proieci posts. Thereiore the
appeliant alongwith other filed a writ petition Dcf(ne the Honorable Peshawar Hight
Court, Peshawar. : 1

|
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11-

12-
13-

On Grounds. Co

A-

H-

I-

Correct to the extent that the Honorable Gourt allowed the subject writ petition on
26/6/2014 in the terms that the petitioners, sl{gll Jfemain on the post subject to the fate of
C.P No.344-P/2012 as identical proposition Sf facts and law is involved therein. and the
services of the employees neither regularized |by the court nor by the competent forum.
Correct to the extent that the CPLA No.496—1|?/2014 was dismissed but the Department is -
of the view that this case was not discussed in the Supreme Court of Pakistan as the case
was clubbed with the case of Social Welfare Department, Water Management
Department, Live Stock etc. in the casel| of Social Welfare Department, Water
Management Department, Live Stock etc. the employees were continuously for the last
10 to 20 years while in the case of Populatiolln Welfare Department their service period
during the project life was 3 months to 2 years & 2 months.

No comments. '

I
No comments. : l

Correct. But a re-view petition N0.312—P/2016I has been filed by this Department against
the judgment dated:24/2/2016 of the larger bench of Supreme Court of Pakistan on the
grounds that this case was not argued as it was clubbed with the cases of other
Department having longer period of services Which is siill pending before the Supreme
Court of Pakistan. ||

Correct to the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts) with immediate eflect, subject 1o the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor perform their duties. '
Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision ot the Supreme Court of Pakistan.

]
No comments. - |

| .
Incorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to, |the fate of re-view petition pending in the
August Supreme Court of Pakistan. ||I _
Correct to the extent that the employ‘ees s:ntitled'| for the period they have worked with the
project but in the instant case they have not wolrkcd with the project afier 30/6/2014 till
the implementation of the judgment. Anyhow th'le Department will wait till decision of re-
view petition pending in the Supreme Court of Plakistan.
As explained in para-7 of the grounds above. | '
Incorrect. the Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/6/2014 ('lwf PHC, Peshawar this Department filed
civil petition No.496/2014 in the Apex Court of Pakistan. Which was decided by the
larger bench of Supreme Court of Pakistan wher'le dismissed all the civil petitions filed by
the Govt. of Khyber Pakhtuhkhwa on 24/2/?016 and Now the Govt. of Khyber
Pakhtunkhwa filed a re-view petitions in the Apex Court of Pakistan against the decision
referred above. Which is still pending. The 'l appellant alongwith other incumbents
reinstated against the sanctioned regular posts, with immediate effect, subject o the fate
of re-view petition pending in the August Supreme Court of Pakistan.
Incorrect. Verbatim based on distortion of facts. f,\s explained in Ground Eabove.
Incorrect. they have worked against the project Ipost and the services of the employees
neither regularized by the court nor by the |competent forum hence rullifies the
truthfulness of their statement. . ']
Incorrect. The appellant alongwith other incumbents have taken afl the benefits for the -
period, they worked in the project as per project p'olicy.

The respondents may also be allowed to raise further grounds at the time of argumasiis. ’
| ‘ _

|
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- . Keeping in view the above; it is prayed -that the instant appeal may kindly be”
dismissed in the interest of merit as 2 re-view petition-is still pending before the Supreme Court . .- -
of Pakistan. //—'W A i ’ '
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Secretary to Govl. hyber Pakhtunkhwa 5 Director General
Population Welfare, Peshawar. ‘l Populations Wetfare Department
Respondent No. - :1 Peshawar -
‘ | - Respondent Nog
|
'. District Pop fl Welfare Officer
. © Distfict Péshawar '
A . Respondent No.5
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£FORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR.
.. Service Appeal No.1157 /2017
Bibi Amina e - " (Appellant)
VERSUS T
- L. Government of Khyber Pakhtunkhwa ahd Others. ...... JUTI e (Respondehtc)
Counter Affidavit ‘

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate Generai of

Populauon We]fare Department do solemnly afﬁrm and declare on oath that thc u)ntents

of para-wise comments/reply are true & correct to the best of my knowledgc dndi"'-'

‘ avallable record and nothing has been concealed from this Honorable Tribunal.

DEPONENT
baghccr Mushal di

‘&‘




