. PP /luE\WToﬁ/ o
fxecution Pedition 782021, lO\fﬂﬁ/ J\ i ‘

3 August 20220 1. Fearned  counsel  for the petitioner  present. Mr.
Rabiraliah Khattak. Addl: AG alongwith Mr. Nasceb Khan, So

for respondents present,

9

2. Vide oltice order No.o SO(Estt-1)FD/1-3/2021 daied
26102021, 1the major penalty of dismissal [rom service as well
COVLTY. .impus;cd upon the petitioner was converied o

S
eeOe andy SPlaagesd, G\ . .
: CoF two n.ucmcnls for two years, as direcied by the
o .

~h:‘:,1nbun<t] 1 FIlS ;leﬂn ‘@(Ialul 13.01 2021 The
m(‘Iu,,snmxﬂﬁlhal«wlhu Judonmm, ol ﬂ‘lu Iubundl Las bee
liﬂ]ﬂk_.]luqud it lmlnui counsel for ihu petitioner desired that
the co-petiioner namely Avaz was grunted some more benehts
which were not granted to the petitioner o which  the
representative of the respondents submitted thai his case was
under provess and he would be treated at par with the said

;‘)ciiliunu'.

3. Be that as it may. since the compliance of the judement
ol the Tribunal has been complicd with. therel Fore, this petition
e lided. The petitioner is at liberty (o take other legal steps i1 at
atl. i lis view. his gricvances are not redressed. Consign,

4. Pronounced in open court in Peshevwar and oiven

under v hand and seal of the Tribunal on ihis 2™
August, 2022,

(Kalim Arshad Kihan)
Chairmen
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22" June, 2002

o ek f

T

" Petitioner \in person present. Syed Naseer Ud Din
Shah, Asst: AG’ alongw1th Mr. Naseeb Khan, SO for

respondents present

Petitioner submitted an application for suspension of
promotion proceedings against the post of DAO BPS-18
till disposal of this execution petition. The application is

placed on file. To come up for further proceedings on

03.08.2022. beforeSB /A'* ‘4"’7}"“3 il Sadne
M Ma - ft\' W

5

(Kalim Arshad Khan)
Chairman




21.01.2022"

09.03.2022

. before S.B.

Petitioner in person and" Mr. Muhammad Adeel Butt,
~ Addl. AG alongwith Naseeb Khan S.O for the respondents

present.

Representative of the respondents submitted copy of

office order No. ‘SO(ES'I"F)FD/1-4/2020, dated 20.01.2022

| whereby the_petitionef has been posted/transferred in the
‘. office of Distritt Accounts Officer, Swabi with immediate
 effect against the vacant post. Copy handed over to the

-petiti-one'r. To cdme up for further proceedings on 09.03.2022

rman_

Due to retirement of the Hon’able Chairman, the case is

_adjourned fo 07.06.2022 for the same as before.

© 07.06.2022

%

Reader

Petitioner in person present.

Muhammad Adeel Butt, learned Additional Advocate
General is absent: Naseem Khan Section Officer

- representative of respondents present.

At the very outset office order dated 26.10.2021 was
brought into the knowledge of this Bench vide which major
penalty of dismissal from service and recovery of Rs.2676871/-
imposed upon petitioner was converted into minor penaity of
stoppage of two increments for two years which decision was
subject to final. decision by the Apex Court in CPLA. The
petitioner requested for the grant of back benefits and wanted
to submit an application in this regard but lawyers are on
general strike. He is directed to the needful before the date and
file to come up for further proceedings on 22.06.2022 before
S.B.

" (Rozina Rehman)
Member (J)




24.11.2021 Petitioner in person present. Mr. Muhammad Adeel Butt, Addl: AG

_ élbngwith Mr. Naseeb Khan, SO for respondents present.

Representative of respondent No.2 prodUced a copy of office order dated .

26.10.2021 whereby Service Tribunal adjournment dated 13.01.2021 has | S

been implemented partially and only the posting/trah_sfer of petitioner is

pending due to ban imposed on posting/transfer by the Election Commission o

of Pakistan. A copy of the notification of Election Commission of Pakistan -
dated 04.11.2021 is placed on file. To come up for further proceedings on
18.01.2022 before S.B. '

(Mian Muhammad)

Member(E) .
18.01.2022 Petitioner in person present. Mr. Muhammad Adeel Butt, =
Addl: AG alongwith Mr. Naseeb Khan, SO for réépondents
present. -
“\‘@) The latter states that the order towards implementation is

on the table of respondent No.2. The implementation report shall
be submitted on the next date. To come up for implementation
report on 21.01.2022 before S.B.

Chairman




02.11.2021

Petitioner in person and Mr. Kabirullah Khatta-k, Addl. A.G for
the respondents present. | |

Copy of the order dated 26.10.2021 passed by the
Government of Khyber Pakhtunkhwa Finance Department has

been produced and placed on file. According to office order No.

- SO(Estt-I)FD/1-5/2021 of even date, the penalty of dismissal from

service + recovery of Rs:2676871/- imposed upon the petitioner
namely Muhammad Tariq (Tariq Mahmood), Assistant Treasury
Officer (BS-17) vide order No. SO (Estt)FD/5-14/B.Gram dated

18.01.2017 has been converted into minor penalty of stoppage of

two increments for two years. Notwithstanding the fact that the

AN g

said order has been passed with the condition of making it subject -

bt

to final decision of the august Supreme Court of Pakistan in CP}.A '

No. 166-B/2021 against the judgment of this Tribunal, hefon

e CUIRRISES o

furnishing of Affidavit for refund of the benefits, if judgment of this

o i,

Tribunal is not maintained, is held entitled to draw all benefits on

A B T ————

account of the order dated 26.10.2021 including the arrears of

salary of the intervening period. Moreover, he may approacn’to

the competent authority for his posting in light of the order dated

26.10.2021 of the Finance ‘Department. To come up on

24.11.2021 for further proceedings before S.B.




EP 71/2021 |
08.09.2021 Petitioner in person and Mr. Muhammad Adeel Butt,

04.10.2021

[

Addl. AG alongwith Naseeb Khan, S.O for the respondents"
present. ‘

Implementation report has not been submitted. The
above named representative assured that summary to Chief
Minister will be hotly pursued and implementation report

~ will be submitted on next date positively. On asserance of
representative of the respondents another chance is given

to the respondents. Case to come for implementation

report on 04-1(’)-2021 before S.B. ! ;

- Chairman

- Petitioner in person present. Mr. Muhammad Shafique,_:l'l ‘
Senior Clerk anngWith Mr. Muhammad Adeel Butt, Additjdn_al >
Advocate General for the respondents present. S

Mr. Muhammad Shafique, stated at the bar that he W|Ilf,
diligently pursue the case and the |mplementat|0n report will
positively be produced on the next date. Last opportumty given..

* To come up for submussuon of |mplementat|on report before the

S.Bon 02,11.2021. )

(SALAH-UD-DIN)
MEMBER (JUDICIAL)




| .
N e [on g
05.08.2021 Petitioner in person and Mr. Kabirullah Khattak, Addl.
AG alongwith. Naseeb Khan, S.O (Litigation) and
MQhammad'Sajid, Superintendent for the respondents
present. | |
A,ccord‘irvug to the topy’ 6f the summary produced
today, thek summary dated 23.06.2021 submitted to the
Finance Minister has been signed by the Minister on
04.08.2021 for onward submission to the Chief Miniéter.
through in bétween channel. Keeping -the concluding
observa/;ions in order dated 15.07.2021 intact, let the
respoh'c'ier'\ts pursue ‘the said summary for its outcome as -
a special case. To come up for impleﬁentatio;w report bn.

08.09.2021 before S.B.

08.09.2021 Petitioner in person and. Mr. Muhammad Adeel Butt,
,éf(irjlv.,l\G alongwith Naseeb Khan,AS.O fér the..respondenté.
‘) %;97) Prese, __ '
Oggw@,w o La.plementation report has not been submitted. The .
'{é M ov abovz viemed representative assured that summary to Chief :
siviis; - will be hotly pursued and implementation report

‘ page:
A WM will be submitted on next date positively. On assurance of

reprelza=ative of the respondents  another chance is given
to t'h,e spondents. Case to come for implementation
repoi  14.10.2021 before S.B.

o
Chairman

1o




EP No. 71/2021

15.07.2021

) 4 .
N e
,r

e

Petitioner in person and Mr. Muhammad Adeel Butt, Addl. AG

alongwith Nasib Khan, S.0 and Muhammad Sajid, Superintendent

for the respondenté present.

So far the issue of implementation of the Judgment of this
Tnbunal \is concerned, the assurances given on behalf of the
respondents have proved nothing more than lollypop. This was to )
happen because the representatives of respondents present before

us hail from a !owér rank who besides hide and seek tactics can't .

\

do nothing when they-after carrying direction from here have got

a limited access to the higher ranks whose incumbents matter in
the dec‘tsion making. Although' they suffer from the grilliing when
standing before us without deusrons which were to be made by
their bosses at helms of the affairs in official business; but they' '
remain clueless due to their subordinate position. ObViOUSly, the
present case may not get a =’§o|ution without interest 'of the
Secretary to the Government i‘of Khyber Pakhtunkhwa Finance
Department. Therefore, he is expected to discharge his duty
towards implementation of the j'udgment of this Tribunal failing
which he may earn an inefficieney report to be'communicated to
the Establishment Division of the Federa'{l\Government where his
upward career and conditions ini terms of his prestig|ous service is
waiting. Registrar of this Tribunal is directed to send copy of thrs
order to the aforementioned Secretary with copy‘to his Private
Secretary for placing before him directly because there is
Iikelihood that it may not reach him through usual official channels
in his office. To come up for implementation report on 05.08.2021

before S.B.

Chairrhan




01.07.2021

Petitioner with counsel and Mr. Muhaﬁwmad Adeel
Butt, Addl. AG alongwith Muhammad  Sajid,
Superintendent for the réspondents present.

Representative present in the court states that
implémentation of the judgment is in process and in this
regard he submitted C;pr of office note éheet. At
Paragraph 56 of the said note-part reveals that a
summary for Chief Minister has been processed and
approval of the competent authority is still awaited.
Réspondents are once again directed to pursue the'

matter for speedy outcome and furnish implementation

report on 15.07.2021, positively. | %/ -

Chairman

.




EP No. 71/2021

15.06.2021

 Adeel Butt, Addl. AG alongwith Nasib Khan, 5.0 and Sajid

~ Petitioner with  counsel present and submitted

Wakalatnama which is pllaced on file. Mr. Muhammad

S-uperintendent for the réspondents present.
On the last date, the respondents were given

opportunity for submitting suspension ord_ef passed by the

~ Apex Court or to come up with conditional implementation

report today. However, neither they have been able to

place before the Tribunal suspension order nor conditional

order in compliance with the judgment of this Tribunal. -

~ The respondents are directed to furnish the conditional

18.06.2021

order of reinstatement of ‘the petitioner on 18.06.2021
before S.B ' |
cﬁ%

Petitioner in person and Mr. Muhammad Adeel Butt,
Addl. AG alongwith Muhammad Sajid, Superintendent for

. the respondents present.

~ Although the compliance as required on previous date

regarding conditional implementation-is still awaited but

representative of the respondents enlighfened the
Tribunal with movement of office file towards competent
authorify for compliance bf the order of this Tribunal for
conditional order pending decision of the CPLA before the
augus’t Supremé Court of Pakistan. The respondents are
directed to pursue the matter for speedy outcome and
furnish implementation report positively on 01.07.2021
before S.B. '

Ch irman




07.06.2021

Ef oy 1t [o21
Tandy Mehuieod 15 Gt

Petitioner in person present. _
1
Notices of the Execution Petition be issued to the

respondents. . Respondents are directed to submit order _

of suspension by the Apex Court against the judgment
under implementation or fo' issue an order towards
implementation of the judgment subject to the decision of
CPLA, and implementation report be submitted on next
date positively. To come up on 15.06.2021 alongwith
connected Execution Petition No. 80/2021 before the S.B.'

)

(Rozifa Rehman)
Member(J)
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1

TV T
FORM OF ORDER SHEET 1 *

——

Court of__

Execution Petition No. 7 1

'12021

Date of order

Order or other proceedmgs w:th s;gnature of Judge or Magistrate

S.No.
. 'proceedings
1 2 3
' " ' 22.02.2021 "The Execution Peﬁtion submitted by Mr.  Tarig
! Mehmood through Mr. Hamayun Khan Advocate may be entered
in ‘the relevant Regrster and put up to the Court for proper order
please. -
2-. ot = REGISQ_RKMT Ron
This Execution Petition be put up. before Touring S.
Bench at Abbotabad on 22,05 2202
Wcm,gw o : i
r}-mrrﬁﬁe« Al | .
l/Nw\ "Fm CHAIRMAN
otletf>e31 = «t ‘
Pronerfe

A\ >4>)




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR
" E.P No. /2021
. IN
' Appeal No.474/2017

4

o |
L Tariq Mehlmood son of Mian Muhammad, resident of CB-29/33, Kakul
Road Behind F. G Girls College, Abbottabad
b ) ...PETITIONER
!

'
4

VERSUS

Govt. of Khyber Pakhtunkhwa through Chief Secretary, Péshawar & others.
...RESPONDENTS

APPLICATION FOR IMPLEMENTATION

INDEX
S.# |- | Description Page # | Annexures
1. Application - ' l1to3
2. | Copy of appeal o 132 “A”
3. Copy of judgment : " 1€ — b B .
?ta%;? |
..PETITIONER
Through
Dated: 22 \ 2 [2021 - _/%
. ¥ (3™ A _&
| - (HAMAYUN KHAN)

Advocate High Court, Abbottabad




(_D ,

® - BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

EPNo. 7/  no2
N

Appeal No.474/2017

Tariq Mehmood son of Mian Muhammad resident of CB-29/33 Kakul
Road Behmd F.G Girls College, Abbottabad.

..PETITIONER

Kh\ yber quut«ukhwa
Service Tribunal

24

Diary No.

Loy
. k

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.
~-2.  Finance Secretary Govt. of Khyber Pakhtunkhwa, Peshawar.
3. Counter General Khyber Pakhtunkhwa, Peshawar.

RESPONDENTS
SR doy ~ ARPLICATION FOR IMPLEMENTATION OF
- \ | ~ JUDGMENT DATED 13/01/2021 PASSED BY THIS
SV HONOURABLE TRIBUNAL IN APPEAL NO.
7—2.\:_ \’:\-c’)l o _ L
474/2017 TITLED “TARIQ MEHMOOD V/S GOVT.
3&‘””‘ @Y. . OFKPK & OTHERS.

Respectfully Sheweth:-

1. That petitioner filed above méntionéd service

~appeal agaihst impugned order dated 18/01/20,_1[_7




2

S ————

- passed by respondent No. 2 in main service appeal.

Copy of appeal is attached as Annlexure “A”,

That on 13/01/2021 after hearing of argﬁments this

Honourable tribunal “accepted appeal of the

petitioner and set aside impugned order. Copy of _

- . : I\
- judgment is attached as annexure “B”.

That thereaftér on 20/01/2021 petitioner appeared -
" before respondent No.2 for implementation of
judgment ‘dated 13/01/2021 and  submit -

| application.

That after laps of more than 01 month respondents

not implemented judgme’nt -of this Hoﬁourable‘

tribunal.

~That respondents instead of complying with the .
direction of this Honourable Tribunal,

straightaway refused to comply with the direction

of this Honourable Tribunal. |

That other point would be raised at the time of

arguments kind permission of this Honourable ‘

| Tribuhal.

e i e A gy '
. E
&

%"‘W



’ _ : R ‘ >

———

It is therefore, humbly ﬁrayed that 'on_ acceptance of

~iinsta_nt application respondents be kindly be directed forthwith
{comply with the directions of this Honourable Tribunal |

1

contained ‘in judgment dated 13/01/2021 in.it true letter and

spirit
IR | ...PETITIONER
- o  Through
Dated: 2//2/2021 - , ) H’%

 (HAMAYUN KHAN)
- Advocate High Court, Abbottabad
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AR BEFORE THE KHYBER PAKHTUNKHWA,, - . o
‘ SERVICE TRIBUNAL PESHAWAR  snyoer potneuchwa

Service Tribunal

E}i‘:a;"y N.u_ _5__0_'-_—5_.:_ .
. 'Date\.dm#- :
Service Appeal No. H l t_/( /2017 o

0

Tarlq Mehmood son of Mian Muhammad, resident of CB- 79/33 Kakul :
Road Behind F.G Girls College, Abbottabad.

o | . ...APPELLANT
VERSUS

1. Govt. of Khyber Pakhtunkhwa, through Chief Secretary, Peshawar. R
' Q Chief Minister, Khyber Pakhtunkhwa, PeshawaQ
3. Finance Secretary to the Govt., Khyber Pakhtunkhwa, Pééhawar: o

4, Accountant General, Khyber Pakhtunkhwa, Peshawar.

~ ...RESPONDENTS -
Fﬁ%@d’ to-day
ReSmrm—«, ' - RIS,
Sorar SERVICE APPEAL UNDER ARTICLE 212 OF
Latalby l

THE CONSTITUTION OF ISLAMIC REPUBLIC. N
OF PAKISTAN 1973, READ WITH S‘ECTIQN'L}:' |
OF KPK lSERVI.CE TRIBUNAL ACT,. 1‘9':744';‘ ,

AGAINST ~THE IMPUGNED ORDER

" NO.SO(ESTT)/FD/5-14/B.GRAM - DATED

Serwce Tnbunal
Peshawar -




S

18/01/2017, PASSED BY RESPONDENT NO:2

THROUGH  SECTION OFFICER
ESTABLISHMENT TREASURIES, WHEREBY,

IMPOSING MAJOR PENALTY OF DISMISSAL |

FROM SERVICE AND RECOVERY OF

RS.2,67,68,871/- 1S IMPOSED, . WHIICH',&IS: "
ILLEGAL, UNLAWEUL, WITHOUT LAWFUL
AUTHORITY, PERVERSE, ARBITRARY ANDV. B
MISUSE OF POWERS, HENCE OF NO LEGAL" ;

EFFECTS UPON THE. RIGHTS OF THE

APPELLANT.

PRAYER: ON ACCEPTANCE OF TIIE
INSTANT APPEAL, THE IMPUGNED OR_D;ER' -
DATED 18/01/2017 PASSED BY RESPONDENT |
NO.2 MAY GRACIOUSLY BE SET ASID:E'::AS'L

| BEING ILLEGAL, UNLAWFUL AB INITIO:‘

BE REINSTATED IN THE QERVICE WITH‘_"
ALL BACK BENEFITS ANY OTI—IER RELIEF '
WHICH THIS HONOURABLE TRIBUNAL"':.- -

DEEMS FIT AND PROPER IN ”[HF'

CIRCUMSTANCES OF THE CASE.

W

'. VOID AND THE APPELLANT MAY KINDLY -




Respectfully _Sheweth;Q

Brief facts of the instant appeal are al‘rayéd a8

under;-

That, appellant was appointed as Sub- - -

Accountant (BPS-11) in the year 1990. in .

Finance Department?'KPK.

That on the basis of good perfc)rr_l_qavncq and |
length of service, appellant was pII'Omoted"asf_"l

Assistant Treasury Officer (ATO) BPSl7 )

That on anonymous application, respondent "
No.4 initiated one sided inquiry besides. -

other who were directly named in the. so-' o

\

called application also against the 'prgsen_t

appellant who was not even named in thé Sof"' L

called application. Copy of app}ic,ati_bn is

attached as Annexure “A”.




[

s 1

—
That thefeaftér respéndent No.4 C(;.)nd‘ucted'll.
inquiry besides other also against 'appeliléﬁé-
from 18/04/2016 to 20/04/2016 and. after |
conclusion could not prove any kmdof W
allegation against the pfesen£ Aéppellllalpht- in s
respect of corruption aﬁd 'embezzlc'ameht-‘.

Copy of inquiry attached as Annexure «g,

‘That thereafter within a span of two dasfs bﬁ
the same application in -‘which pféseht' |
appellanf was not even named.. -anOthef ‘
inquiry was conducted by respo,'rldent.I.\Td;;%. |
on the same allegations and 'chérg_els'
mentioned in so-called complaint and after
inquire into the matter by thé :resﬁéﬁdeﬁt |
No.3, the inquiry officer appoiritcld-' by 3
r§5ponden{ No.3 gave his ﬁndingé tothe
said effect and at the same tiing’ '-féiled
miserably to prove any charges of cofr@ptic'in -

or otherwise against the present appellant. . -

. Copy .of ‘inquiry report s a'ét'abhéd"as o

Annexure “C”. . S

AR

'- b ’ -l

Ay et Pektitnnkhwa

Service Tribunal,
Peshawar




A s g

b ' | 6. That as behind the complaint there were -

some elements within the ofﬁcea‘s well as
outside who aggrieved of the upringht ban.d' | ‘."l |
~ honest approach andl behavieuf rof | the 4
present ep'pellant‘ after celning ) of _tlle_ :
. | - knowledge of the exoneration of the prels"e__nt'
| . appellant frem" charges leveled egainst hi_m."-r
thereafter malaﬂclely again approachecl

respondent No.2 and pressurized: him into

re-inquiry ‘against present -appellant .-'_on'._"' '

which respondent No.1 took the cognizanee

of the allegations level against the'appell:a.nt_i o
and issued directions to the respendent No4

for conducting another inqni_ry inte:.ithe,' |
matter and on tlle direction of respon'dent o

No.l Additional - Secretary Finance KPK R
again conducted inquiry 'aga.insxt"" the
appellant and on 16/06/2016 served charge.

sheet to the appellant and aﬁer recemng L
charge sheet appellant subnl1tted reply to the',' .:

‘same. Coples of charge sheet andnreply are |

attached as Annexure “D” & N S _i. T

N R 7.  That. thereafter on 06/10/2016, Inqu1ry ..
ATTESTED

Ofﬁcer (Additional Secretary' Fmance)_

EXAMEINER
o Palhitikhw
P TANg 8 _ , .
| ervxcejm;,una,_. | | o .
Xawar ' . S




ATTESTED

ber P umkhwa

§ 7

issued show cause notice alongwith

questionnaire to- the appellant. Copies ;of -

show cause and questionnaire aré attached

. as Annexure “F” & “G”.

That on 17/10/2016, appellant sﬁbmit.'ted_-""'
detaﬂed reply to the .Ishow cause n;)ti(;e and
described all actual facts and' at the sai-.mé_
time denied all the allegations le_ve“ledi,'

against him. Copy of reply is attachedAas .

Annexure “H”.

That in the meanwhile, on the same:
application filed by person unknown, the
National Accbuntability Bureau' without |

going into-deeper appreciation of evidence

and without following the rules regulation

and without proper investigation and .

reference - straight away arrested the .

appellant vide warrant of arrest dated

11/01/2017. Copy of warrant of arrest dated

11/01/2017 is = attached - here.with'f'. as:

Annexure “I”.

: 'Q'?l I



10.

11.

12.

13.

7 o

At

‘appellant thereafter filed constitution

Apet1t1on before the Honourable Peshawar )

High Court Peshawar for release on barll. .

k™

That after hearing the arguments and jgeiné;
through the record the Honourable ngh‘
Court seeing that there was no drrect"
evidence ‘against the appellant, -releasea t'he:

appellant on bail vide order - dated

08/03/2017

That, during the period when the ;aresent z

appellant was in custody of. NAB,‘ the

humiliate the present appellant, i{ide'erder -
dated 18/01/2017 dismissed the appellant
from service alongwitlh‘_ irrlposing' of o
lrecovery' ~0f Rs. 2.6.‘milli_on".} :'Co‘p.y 'A ef '- |

impugned order is attached as Annexure “J”.

departmental appeal before‘res'plondent No. 2, B

That after the arrest of the appellant, the. -

That, on 06/02/2017 appellant filed

respondents Amalaﬁdely and in order to L

L



14.

s

through  Superintendent Central  Jail -
Peshawar. Copy of departmental  appeal .is

annexed as Annexure “K”.

That on the departmental appeal of :the._

present appellant, respondents department 3

" did not pass any order till date and similaiﬂ'y o

W

have not given any response to the appellant. " =+

Therefore,‘ feeling aggrievéd of the s'a'x‘ne; the - - |
present appellant files this appeal, "intef-alia,-‘ |

on the following amongst many .o‘:chers',;

grounds;-

GROUNDS:-

~a.  That the impugned order/ géf of

respondents is illegal, Aunl-ai.yﬁil, E

. without lawful authérity, arbiifary;" o

perverse, against the Apri{néip'le of

natural justice, hence, ineffective

upon the rights of the pet_itionef ai';d |

' thus liable to be set-aside.

LW




U

./ | o _ : ,, 9‘ 12

'E

| g | | b. . That,, the  so-called - inquiry - ‘l' -
- ) B -‘ : .' E‘»‘. -
proceedings are illegal, arbitrary and . ‘

grossly offensive against the ride"s

governing the subject matter,"hepce":

not tenable.

¢. - That during the course of "sellf s’.tgzlec:l."i'
inquiry, no evidence Qas ret;ordéa m
the presence of appella'nﬁ. and A-‘nQ'_',. L
opportunity of cross VeXaminrafio'n‘ :

through counsel or otherwise ~was

allowed to the appellant nor any copy L )

| A' -~ of the sén;ie were prOQided to -vt"hei-. -
appellant therefore, thg; :séid- _in'qlblir‘y. J .
was c;hg sided, haphézard }'al'ld"..
cosmetic styled inquiry Whlch 1f

“allowed will be a - mockery to the " -
justice system of the countryand

' therefore, éhould be set aside and -

appellant reinstated into service with .

all back beﬁeﬁts.

4. That there is no evidence what'soev'er'. n

against the appellan:tl :of" his cany ' ’




Khyber Pakboymiag
Fervice Tﬁbungl, y

10 | | /54.

involvement within the’ ,sofcéiled-

embezzlement regarding the ghoét‘ .

teacher salaries.

That even otherwise éécording_fo;-tbe' |
job descriptfon of the appeliant,r-ihis,.f - ) ;
~job (iescription is regards iss‘qanc_é of | ‘
stamp papers and .super§}isior1-‘: Of :
treasury establishrﬁent, a‘é regéi'ds -
release of sal_ary etc the same does ."I'lo:t
fall within the ambit of the .app‘enéﬁg |
Therefofe; on this éco’re also 'thel vslaivd

inquiry is based on malafide and has ) .

been made in order to please the lé'Cai Co

political ﬁgure and in order to l-.'sje-ttl'_eA :
scbreswith the af)pellgnf, therefore?; as :
" the whole inquiry is based on v;roﬁg: ,~ -
. facts, malaﬁdé, there’foire, v_~th¢ _.

“impugned order is liable to be- set |

aside on this score also.

-~

That the appellant haé. nothing t.,o_' do--

with the - federal or ‘provincial :

establishment employees salaries hor




| | ) “he is involved in any way in falaase pf ‘ |
 their _pays nor it was his -jo'b.'
description tharefore thé .appellaht has
wrongly been ’dismi-s'sed frqm serviae =
on acpount of a one éided, malaﬁée .’
L | | ' inquiry, whereas, no invol?emént of
| the present appellzant hasg_ been proi(ed o
by the first two inquiries,ancl as far as --
the third inquiry is concepned "tl.ie- .
same vlfaa one sided, wi‘tho'-utv_ i |
affording the appellant the right :_t,ol" -, o
cross examination. or tp , brmg
evidence in his favoul*,. therefore, on o

account of natural justice and on-.

account of audi-altrum-paltrum ‘the -

same is liable to be set aside.

g. = That all proceedings were pondaCtad |
against- a well known' prlnciplé Qf, .
natural jllStice and guarantced_ '
"‘fundamental rlghts of appellant and k
therefore as the appellant has been..

- condemned unheard, theréfqre; ‘the ‘»"

impugned inquiry is liable 'to.b;a ‘set.




aside and appellant be reinstated into. o

-

service with all back benefits.

} Lo
, - . (B
b, That respondents issued impugned

order again's'f ll the appellant Vdu‘ririg: SRR bz
period when appellant was in judicial o

lodkﬁp and impuéned order has not '_

i

provided within time.

i."  That the irénpugn%d act of respondents -
is a sheer example of highhaﬁde’dnéss .
and pol}tical motivation. Hence, liable

to be set-aside.

j- . That the impugned act of re;sppndeﬁts.._ -

is a worst example of discn';imina.tion_.

and misuse of powers/ authority. o

k.  That inside the Account Ofﬁce there! . -
are so many sections for so many
different activities and responsibility: | |

. . - .
making under different incharges.

Amongst - them, District 'A‘c.count. ‘
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Officer, Office Superintendent and.
Audit Officer play the key roll and

appellant is none of them.

That even otherwise the distfibutiori

of salaries and other financial beneﬁ'ts :

falls W1th1n the ambit of Semor
Auditor, Assmtant Account Ofﬁcer' |
and District ‘Account Officer ‘and
whereas the present appellant wes
working as A551stant Treasury Ofﬁcer_

within the-hierarchy of the department

and had - no direct role to play T

regarding the same. - g

_ That twice, the NAB authori’fies have o "

made a thorough probe in the matter,

but without any success.

That other points shall be _ur‘g‘ed at ,the

~ time of arguments.
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Dated: \2— §

/2017

VERIFICATION;:-

Verified on oath that the contents of fofegqing appeal are true and correct to-
the best of my knowledge and belief and nothing has been concealed ﬁ'om-” n

this Honourable Tribunal

Date of Presentation anpphc'mon ,)/g//} /O//

MNueiizer of Words

14 1]

.

It 1s, therefore, humbly prayed that cén- -

acceptance of the instant appeal, the impugnéd. 3

order dated 18/01/2017 passed by reSpondent No. 2

may grambhsly be set aside as bemg 1llega1

unl@wful, a

kindly be reinstated in the service with all .bac.l.{
benefits. Any other relief which this Honouréb'le, ,.

tribunal deems fit and proper in the circumstances =

of the case.

Thfough

(FAWAD SALEH)

Senior Advocate Supreme Court of Paklstan‘ -

Abbottabad .

' (HAMAYUN KHAN)

Advocate High Court, Abbottabad

Capyi
Uizent
1

A i vrxbunal.

Pem

-.1n1t10 v01dAan‘d thel appel‘lgnt may -

...APPELLANT .

...APPELLANT

e
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Servnce.Appeal No.4'74/2017

- Date of Institution: :, . 16.05.2017
; o " Date-of Decision: . - 13.01.2021

, - Tarig Mehmood son of Mian Muhammad, R/o CB- 29/33 Kakul Road, behlnd FG Girls ~
v College Abbotabad

(Appel lant)
VERSUS

~ Government of KHyber Pakhtunkhwa, through Chief Secretary and three others

(Respondents)
_ K]
Mr. Hamayun Khan,
Advocate
Mr. Abdul Hameed _ : :
Advocate _ R B _ -
' _Mr. 'Ma'Sood' Khan, _ . . .
' ‘Advocate o ' . .. For Appellants
| - Mr, Rlaz Ahmed Paindakhel, : :
Assustant Advocate General ' -For Respondents
: : |
- . . |
=M, MUHAMMAD JAMAL | S MEMBER (J)
‘ Mr. ATIQ UR REHMAN WAZIR BRI - MEMBER (E)
~ Mr. MIAN MUHAMMAD . | ~ MEMBER (E)

JUDGEMENT: -

Mr ATIQ UR REHMAN WAZIR: - This Judgement shall dispose of the instant service

appeal as well as connected Service Appeal-No. 673/2017 titled Hamld Younas and
Servnce Appeal No 473/2017 titled Muhammad Ayaz as 5|mllar question of Iaw and

facts are lnvolved therein.

2. The instant 'servi'ce appeal was heard by a Division Bench of this Tfibuhal on 21-
02:2019 and Judgment was pronounced The two learned Members however, dlffered

-in thelr respectlve opinions essentially, on the pomt as to whether the appellants were

. be
B Ktéorvu:e Tnbunal
' %%hﬂwm'
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treated as per law or not. A larger Bench was, therefore, constituted which heard the ’

matter Qn 09 12.2020. :

Office Batagram. During the tenure, they were proceeded against on the charges of

fraudulent drawi of money from government exchequer To this effect Finance

.

Department as wel| as- Accountant General Offi ce conducted two separate prenmfnary

- inquiries each, based on- which a formal |nqu:ry was conducted and as per

\ /J M

recommendations of the inquiry officer, all the three accused were proceeded against
under Khyber Pakhtunkhwa Government Servants (Efficiency & Drscrplrne) Rules, 2011.
Separate charge sheets and statement of atlegatlons were served upon the appellants
to the effect that they were mvolved in draw! of Rs. 80,30 ,314/ on account of pay and
ailowances tO/tF host employees/fake appointees in District Education Office
Batagram w.e.f. May 2013 to February 2015 and - also transfer of pay of ghost
employees to’ District Accounts Office Mansehra The appellants responded to the
charge sheet/statement of allegations, but the mquary off‘ Icer recommended that the
amount of RsI 80,30,614/ fraudulentiy drawn by the- appellants may be recovered from
them equally as well ag recommended major penaity as det‘ ned in Khyber Pakhtunkhvva
Government Servants (Efficiency & Dascuphnary) Rules, 2011 and as a confequence
appelfants were dismissed from service and recovery of Rs. 26,76,871/ was also
ordered to be made- from each appellant vide |mpugned order dated 18-01- 2017 The

appeIIants filed departmental appeals but of no avail, hence the mstant servrf‘e appeal

with prayers that, :mpugned orders dated 18-01-2017 may be set aside and the

E appellants may be re-instated into ervice with all back benefits.

4, - We have heard iearned counsel for the appe!lant as well as Iearned Deputy

D:stnct Attorney on behalf of respondents and have thoroughly gone- through the

available record with their assistance. - - ATTESTED

_ : Khyt %4 ahﬁhﬁhhwg
) : . §grv108 Tribunal,
- Peghawat
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'5. “Learned counsel for the appellant (Mr- Muhammad Ayaz) contended that the
: charges leveled against the appellant were vague evasrve and in general terms
| without indicating details of the cases, breakup‘and apporhonment of responsnbilities,
. | | which clearly viglates Rule 10(1)(h') of Khyber Pakhtunkhwa Government Semants
(Efficiency & Discipline) Rules, 201 A. He further added that during the course of inquiry ¢
| ‘ _pr.oceedings, neither any departmehtal representative was appointed as required-under‘ ‘
7 ] | Rui'etio'(l) (c) of Khyper Pakhtun hwa Governmen't Servants (Efficiency & Disc'ipline)
| Rules, 2611 nor the .'depart-mental representative performed his' dutiesl as such, as
enviSaged‘ in Rule 13 of the rules ibid. Similariy,Ano copy of inquiry report along with _

enclosures was provided with show cause notice as wasfrequired under 14(4) of the

+

rule ibid. Similarly, no depastmenta! representative appeared along with relevant record

on.the date of hearing as was required under Rul_e 14 (4) (d) of the rule ibid to

I
substantiate allegatlons without whn;h all the proceedlngs is null:ty in the eyes of law.

\ eliance was placed/on 2018 PLC (CS) 997 and 2019 SCMR 640. The learned counsel
| further argued that the inquiry conducted by Flnance Department was a fact finding
inquiry, which speaks oniy of ten ghost employees with no mention of amount and the
penaltles were imposed on the basus of the stated fact fi inding inquiry, which is unlawful

and the honorable court in case 2012 CLR 464 has turned down such practice. The

Iearned counsel further added that there were no evidences, examination of

i prosecution witnesses or opportunity of cross-examination which was illegal and
unlawful and. such practice has already ‘been dlsapproved by the apex court contained
in its judgments PLD 1989 SC 335, 1996 SCMR 802 12018 PLC (CS)997 and 2019 SCMR
640. That both the competent and appellate authontles have awarded the penalty on
the recommendations of inqui-ry ofﬁcer, which praotice is quite .incorrect. and turned

. down. by t:he apex court in a latest judgment contamed in 2020 PLC (CS) 1291. The

learned counsel contended that the impugned order is not a speaking order, Iackmg

necessary ingredients and |ssued in violation of Section-24-A of the General Clauses Act.

Reliance was placed on 2015 PLC (CS) 1125- D and 2015 KLR He further added that the ‘

ATTES TED

respondents violated Artlcie 10-A and 4 of the constltutnon due to non-provision of

Khyber ﬁ’fu!}kﬂw«b
SerCG Tribunal,
“eshawar = -




opportunity of free and fair trial and adherence to due process of law, rather it was

restricted to selected crzuestions of his choice through questionnaire. Such process of
questionnaire has been deprecated by the apex court in its judgment 1993 SCMR 1440,
He further added that preliminary inquires conducted by Finance Department (FD) and
Accountant General (AG)‘Ofﬁce are contradictory to the .effect that Finance Department
suggested 10 cases of alleged _ghost ernployees, while .Accountant Genera! Office listed
it as 18. Besides employee Rahim Dad is shown as-appointed on March"2011 by Finance
Department, whereas in Accountant General list, the same is shown as appomted on
August 2014 Similarly, another employee namely Fazal Wahab in the Fmance
_ Department list is shown as appornted on July 2008, whlle in Accountant General list on
- May 2013. It was added that both Finance Department and Accountant General lists
coritained eight appointments priogto the date of posting of appellant i.e. 31-12-2011.

Such‘contradiction's; in the inquiry reports negate its credibility, He added that neither

//

statement of/prosecution witnesses nor other offi cials, including the alleged ghost
\\/} qu wemployees have been recorded in support of allegations/charges nor was the
opportunity of cross-examination afforded to the.appellants. The charges against the
apbellant were firmed up‘) on the' basis of s'uspicion and surmises therefore not
‘ sustainable in the eyes of Iaw The Ieamed counsel further added that an alleged ghost
employee at Sr. No 16 namely Khais Gul has been allowed pension from 2016. Another
alleged ghost employee namely Fazal Wahab has already been re-instated in service by
this Tribunal vide judgement dated 30-03-20‘18-‘ln Service Appeal No. 1070/2017.“Stm
another alleged ghost employee namely Mr. Malik Hayat stands re-instated ih service by
this Tribunal vide judgement dated 12-04-2018 in 'service appeal No 572/2017, who
‘actually wa‘s' recruited back in 1996. The stance of appellant to this effect is further
substantiated with issbuance of a certificate by'District Accounts Officer Blatagram that
eight alleged ghost employees were appointed 'prior’t’o posting period of the' appellant.
The learned counsel further added 'that| the appelllants have been discriminated to the

effect that recovery is to be made from only three accu’sed officials without taking into
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7. Learned counsel for the appeliant (Hamud Younas) also relied on the arguments'
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- who were also held r’esponsible by the inquiry offi Cer in the same case‘ but no action
' whatsoever was taken agalnst them lnsplte of clear recommendatlons of the mquury
ofl‘ icer to this effect. That sespon5|b|l|ty of the appellant is- restricted to 2% random

checkmg of bills, as is evndent from fi ndlngs of the mqu;ry report but the penalty SO

|mposed does not commensurate with the offence

6. Counsel for appellant '(Mr. Tarig Mehmood) mainly relied on'the arguments put
forth by his fellow ‘coun'sel for the appellant, Mr. Muhamhad Ayaz with an addition that
job descrlptlon of the appellant was issuance of stamp paper from treasury and to

malntaln its record havmg no connect|ons with fake" appomtments and drawl of lllegal

money from government exchequer. That there is no mention of the appellant in the

preliminary inquiries conducted 'by Finance Départment a'nd Accountant General Office,

but still the appehtant was heId responSIble for an act not committed by him.

of his fellow counsels with an addition »that'RuIe 10(3) of Khyber‘ Pakhtunkhw‘a

Government Servants (Efficiency & Discipline) Rules, 2011 have been violated by not

aftordlng opportunity of personal hearing to the appellant. He further argued that no

.ppportunit_y'of cross-examination was afforded to the appellant, which is unlawful and

not sustainable in the eyes of law.|Reliance was placed on 1998 PLC (CS) 1338-E, 2008

SCMR 1406, 2016 SCMR 108, 1997 SCMR 1073 and Service Appeal No. 613/2017.

8. Learned Assistant Advocate General on b,ehalf of respondents: opposed the
contention of the appellants and stated that thez appellant_s were properly proceeded
against as per rule and Iaw. Propér cha:rge sheet/statement of allegations were served
upon them, to which they responded accordingly. He further_contended 'tnat proper

P

opportunity of defense was afforded to the appellants. He further added that on the

 basis of fact finding inquiry, it was established that the:appellants were involved in

fraudulent drawl of Rs. 80,30,614/ and the charges leveled against them proved during

" the course of inquiry, hence after fulfilling the: required formalltles major penalty was

awarded to the appellants
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9. We have heard earned counsei for the parties é_hﬂé’i;@perused reeord. It was found
that bistrict Accounts Ofﬁce Batagram and District Education Office Ba'tagram both
were involved in the swindle, which was pointed out by an anonymoos.compiainant.
Staff posted in DAO Office Batagram comprised of Federal Employees of Accountant
General Office as well as Provincial emoioyees of Fioarwce Department (Treasur;y), SO
preii_mi.‘nary inouiries were ‘conducted simultaheously by Acoountant Generai Office as
well as Finance Department. Both 'the:preliminary ihquires recommended only Mr.
Hamid‘\./ounas, Sub Accountant for disciplinary proteedir}gs, as his user account has
been used in the feedings of pay and allowances of ghost empioyees. The most
important recommendation made in both the i‘nquires, which was altogether'ignoreo,
was regarding detailed probe to be undertake'n- by Education Depar{tment against

District Education OfF ice Batagram for fraudulent drawl/g'nost employees who had

o
r“’

The prehmlnary inquiry conducteg by Finance Department however recommended
initiating’ formal inquiry through la committee of Finance Department, Accountant
General Khyber Pakhtunkhwa ‘ar\}d Director General Audit, which however vyas
conducted by a single inquiry officer from Finance Depa-rtrﬁent and that too only against
employees of Finance Depaftrnent whereas empioyees of Accountant General Office
and District Educatlon Office Batagram and Lhe ghosL employees were dltoqemur
ignored. The inquiry was conducted in a shpghod manner only fo punish its own

employees and no effort was made to broaden the scope of the inguiry to reach the

*

real culprits snttlng in. the office of Dustr-ct Education Office Batagram as well as
Accountant General Ofﬂce, which was an act of d:srnmmation on part of tm_
respondents. Moreover, Mr. Aurangzeb, senicr auditor of the office of DAD Batagram
end an employee of the office of Accountant Generai was also invoived in the seaow, he
however is still in service, which clearly manifests that the appellants were t‘reated in a
discriminatory manner and in violation 'o.f Article 25‘of the constituticn. Besides one

Fazal Wahab whose name was mc[uded in the. list of ghost employc“ was re-instated




72/2017. Though appeal was decided on te‘chnicai g?o‘unds but gé;ve credence to the

i

fact that action againsti the appellants-wés agrainst the norms of jﬁstic‘e/fair play.

10.  The formai-inquiry C;JndLu:ted is rép!ete w1th &iscrepéncies, shortccmings,
lacunae and illegalities. ‘fh'e inquiry ofﬁéer was required to sift chaff frém the ‘grain,
whicﬁ could be done by following Rule 12‘ of Khyb‘er Pakhthhkhwa Government Servants
(Efﬁciéncy & Piscipline) Rules, 2011, he howévér showed Cqﬁwplécency and pr'esented a
ciL't and past;e report by mostly relying on earlier fact finding inquiries. The inquiry
cifﬁcer failed tq"ésta.blislh as o how in the aﬁsence-of any incriminating evidence
charges can be establishéd against, the éécg:;ed. His findings ‘were based on
assumption/suppositions. Wé could not find basis of_.apportionmentde embezzled
amount to be _fgcevéred from the appellants, as.no criteria, rationale .and yafdstick was
!‘MJ }*fhf\apptiéa"t;;‘trﬁe inquiry officer in reaching the figure of Rs. 2.6 million to be recovered
from each acéqsed. The inquiry :was also deficient to the effect that it was éniy
conducted against‘en‘wployees of Finance Departmeqt. Had it been conducted jointly
against staff of Education Department, Accountant General Office staff as well as
qgainsf the ghost eénplby‘ees, it would have definitely 'helped in reaching fhe bottom of
the fraud, but the inquiry officer, while ‘Egnoring the othér co-accused, cor%ﬁned the
inquiry bnly to its own staff and °by doing so, apportioned the whole responsibiiities

pertaining to Education and)Accountant General Office empioyéqs upon the appeilants.

11.' We are conscious of the faét thavt'.rnain beheﬁciafy in t:he fraud wére employees
of Education department, whether fake or genuine anl'd action against them would have
definitely héipéd in réaching to the bottom of the fraud committ_e'd by the Concer.ned,
| Fraudulent drawl of &"»U.Ch' a huge amount is'nbt possib!e. without cgnnivance: of -the
District Education Office Batagram, but record reveals that no action whatscever was
taken against either Employees of Accountant General Office or Office of Education in.
District Batagram inspite of the fact that inguiry Ofﬁcer recommended tﬁat_ Education
Department and Accouuntar:t Ge-nleral Office may in'itia'te action againsf thejr employees

ATTES.T%/S in the scam. It was noted that most of the activities regarding appointment of




Servzce 'I’nml
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staff and other allied issues with regard to drawl of their pay and allowances have been

initiated bv education department and expenditure ineurred was also reconciled and
accepted by the department without any complaint. A!I thrs was done by.the educahon

department in connivance with staff of Accounts Off;ce

12.  The penaltres imposed upon appellants does not commensurate with the offense

‘\',‘-'_’-_"7

T ———.
committed, as the DIStI’ICt Accounts Officer, Mr. Muhammad Ayaz was charged for 18

——

ghost employees, who_ however was not responsmfe for all of them as record reveals

~ that eight of the empioyees entered the é;yétem before his posting period as DAO

Batagram,- which shows that wrong doer was .airea'dy p‘resent before his arrival to this

post. Furthermore, yardstick for due vigilance is that the auditor concerned would check

100% calculations as a test check whereas the Assistant Accounts would check about

10% calculatio'n as a test chéck and similarly the Account Officer is to check about 2%

calculation as a test check and his{responsibility to this effect was negligible. Similarly,

Mr. Muhammad Tarig Assistant T asury Officer.was ‘also responsible for 10% check,

Lps b

which also is ne e. Moreover, as his designétion indicates that he wés baeicaliy a
re'asury officer having no apparent rohle‘ in ectivation of salaries and allowances.
Moreover‘ name of Mr Muhemnawad Tarig was not mentioned n the preliminary
inquiries, but his name ap%eared in the formal mquury on the basis of doupt They
however cannot ‘totally be absolved of their resp0n5|b1ht1es as they failed to properly
supervnse the actavntles as were requ:red The role of Mr. Hamid Younas Sub Accountant
is of pnme tmportanf‘e to the effect that he was 100% responsible for checking as well
as he was dealing. hand responsibie for actwatnon of pay and a:lovvanrea He was
categorically held responsible by all the three mqunres conducted to this effect. R(.cord

also shows that all such fraudurent activities were initiated frorn his user account

including activation of pay and its transfer to other cost centers.

13.  In view of the situation, the impugned o‘r‘der is set asi?eio_me__eﬁe_ct_thgt the

——

appellant Mr. Muhammad. Ayaz and appellant Mr. Tarig Mehmood are re-instated into

- o

D

AT'FES;‘E ice by convert_ing major penalty of dismissal and recovery into minor penglty of
72

wa




appellant 'Mr. Hamid Youras is maintained to the extent of (‘r mlsqal Res;_po’n'dents

YA

stoppage of twd increments 'for two, y'ears'each; Majo'r pen’alty imposed upon the -

o —

however are d:rected to conduct inquiry agamst DI:tl’lCi' Educatlon Off- 9 Batucuam as

weH as the ghost employees w:thnn three months for recoverv of the embezﬂod

amount No order as to costs

ANNOUNCED
113.01.2020

(MUHAMMAD J

MEMBER (J)

Ftle be cons:gned to tf*e record room.
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(MIAN MUHAMMAD)
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27.05.2021

PO

Instant application has been submitted by the Reader-

alongwith the appeal.

Instant Execution Petition No. 71//2021 and Execution

Petition No. 80/2021 have been filed for fimpléﬁnentation c_)f,
consolidated judgment dated 13.01.2021 in service appeal No.

474/2017. ‘Execytion Petition No. 80/2021 has been fixed for
7.6.2021. The request being genuine is allowed and instant
Execution Petition is also fixed for 07.06.2021 at Peshawar
alongwith E.P No. 80[2021.
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.o:.m_?/!'é/h \/\/
(Atig Ur Rehman Wam)

T T Member (E)
Copefne tyy  om /0_:_&'1/_ g ——n s e e
) ”,E.;,,' b £_GD L4 -
’ h Yom ____ LYV . P
§ Nagie it e, b e e e Cert LY f!l:r cap
i ; . '7/ el
& Popeatd arg et cua sl Cgn ( l""‘ Nrn
i-f | LV W L (i) MEX [ LAJ—. )‘{ ] t’ ') , LL\:“' "A"" iy
! LETELN [RIVERN Y
fi Peshen su
Y
y -




FORM OF ORDER SHEET ‘
Court of - '

Execution Petition No. 7 j -~ J2021

\ . “\;\ \;z{'
o s”
S.No. | ' Date of order Order or other proceedings with signature of judge or Maglstrate s S
- proceedings

1 ' 2 ~ 3.
. [2202.2021. The Execution Petition submitted by Mr. Tanq
) . ' L , Mehmood through Mr. Harnayun Khan Advocate may be entered
i ' : ' , in the relevant Reglster and put up to the Court for proper order

please. -

2- | - b . REGISTRAR 3:,,‘.} \ 24>t
This EXECUT.'IOI’] Petition be put up before Touring S.

Ben( h at Abbotabad on 2/7 <0, f 22|

-
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' KHf'YBER PAKHTUNKHWA SERVICE TRIBUNA!, PESHAWAR

*"No.lf{”/ /ST~ Dated &3/"7’/&.1.

To

The Personal Secretary to Secretary Finance Department
- Government of Khyber Pakhtunkhwa,
Peshawar.

SUBIJECT: - IORDER IN EXECUTION' pmnow NO. 71[2021, MR. TARIQ MEHMOOD

['am directed to forward herewith a certified copy of order dated

’15..07.2021 pas’ﬁed by this Tribunal on the above subject for strict compliance.

("\

Encl: As above %&4\)}” 4
o | | | " REGISTRAR

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
| o SERVICE TRIBUNAL
o , | PESHAWAR.
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Copy forwarded (or Information 1o tho:-

3. Secratary to the Presldént, Alwan .
. e . -e~-Sadar, ialn ad
2. gecretafv o the Prime Minister, Prime Mlnistorﬂé‘:’mctnrlal islamabas
a. socremry. Cabine Diviglon, Istumanad ’ ’
g: T::rgtha]z. S’:ﬂ:::'t?ryor Intenor Government of Pakintarn, (slamabsd
s The Sacretary. Loca.l GWQO Sroment of Khyber FPakhtunkhwa, Peashawar

vernmean Kkhi h . Fashawar
7. The |.G Police Khybar Pakhtuakmwe T oH Fakhiunkhwao

v Ry
Copy also hrw-rdedcfé)i‘{z&hfomnuon and nocessary action to tho:-

Tha Provincial Slection Commissioner Khybar

Pakhtunkbwea, Peshawsar °
il All Oistriet Rewrning Officars
I Al Returning Officers Through PEC., Khybesr Pakhtug
v, All Regional Electlan Commissioner

hawar.
. Al District Election Commissioner FPashs

. Copy forwnrded to tho:-
. Oirector to the Hon'ble CEC.
. PSs / PAs to the Hon'hle MEC-| & II.
. Staff Offlcar to the Secretary
iw, Stmif Officer 10 the Special Secretary.
v, Additional Seoretary (Adimn),

wi, Oirector Genoral (Law).
wvil. Oirectar Ganecal 1) .
vl Additional Direclor Goneratl (PR)
i, Adciditions] Dir Soneral (Eloclorat Rolis).

x, Additions! Director Goneral {(TRE&E).
xt. Additlionaf Director General (Budget). .
xli, Adddtiona! Director Ganeral (Elections-1 & D). .

i, Additional Director Goneral (Gander Affairs) o
xlv. Deputy Director (LGE-S) . .
xv. Depulty Direcior (LGE-FPuniah v

xwvi

xwvii.. Deputy Dirsctor (GS)
vrils. Deputy Directar (PR)

xix. Deputy Director (Budget) . . .

xx, Deputy Director (Manitoring) - xay o) v, o Ll
0, Deputy Director (Wab) for uplosding the same o . -

OCeputy Director (Co:d)cQ;{;&J : Sl ;
-3

iy ECP's wabsitea. SR . —_ﬂw o
. (Naveno-,un.ne:;:n?'

quuty Oirector LGE-KP)
R N A I ¢ RS

@'l




. GOVERNMENT OF KHYBER PAKHTUNKHWA

FINANCE DEPARTM ENT

- Q Flnance Depanment Civil. Secretariat. Peshawar. @ http.// www.fipahce; gkp Pk, (acebook com/GoKPFD ytwutter

com/GoKPF!:

| OFFICE ORDER, |
- No.SO(Estt-)FD/1-5/2021. ' ln pursuance of Judgment of

Dated Pesh the 26, 10 2 21

Khybei

| Pakhtunkhwa, Service Tribunal in Serwce Appeai No. 474/2017 _datec
- 13.01.2021 the competent authority has been pleased to convert the majo:

penalty of “Dismissal from service + recovery of Rs. 2, 676 871/-" ||Inposec

upon Mr_ Muhammad Tarl Assistant Treasury Offrcer (BS-1 7)v1d
No. SO(Estt)FD/5 14/B Gram dated 18/01/2017 into mrnor pen

“Stoppage of two increments for two years”

e

[

e ordet

alty of

H‘.‘

2. The above conversion of major ~pe,na_lty in to minor penalty and

retirement are subject to final decision of Supreme Court of Paki

decision.

stan in
CPLA No. 166/B/2021 against the Khyber Pakhtunkhwa Service T

ribunal

'SECRETARY FINANC

_Endst: No. & Date even.
Copy forwarded for information to:--

1. Registrar, Service Tribunal, Khyber Pakhtunkhwa:

2. Accountant General, Khyber Pakhtunkhwa. :
3. The Director, Treasuries & Accounts, Khyber Pakhtunkhwa,
~ 4. PS to Secretary, Finance Department. .

) /5 PS to Special Secretary, Finance Department.

6. PA to Additional Secretary (Admn), Finance Department. -
,;\W 7. PA to Provincial Coordinator (PIAC) Frnance Department
8. DAQO Battagram. N

9. Officer concerned. R \

10.0ffice Order file. ~~

E

Secti%ﬁ&(@’é{

v

o o
.
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- BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER »
. PAKHTUNKHWA PESHAWAR ‘

CM No. - /2022

E.P No. | i /2021
‘Tar~iq Mehmood _
...PETITIONER
4 VERSUS
Govt. of Khyber Pakhtunkhwa & others.
o ...RESPONDENTS
APPLICATION
INDEX
S.#. Description : Page # | Annexures
Lo Apphcatlon alongwith affidavit ' 1to4 ‘

2. Copy of apphcatlon and other documents 5ro4a “A”

 PETITIONER

Through

Dated: LQ/\ 6 /2022

g—A_MAYUN KHAN)

Advocate High Court, Abbottabad

e
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

CM No. /2022

E.P No. § /2021

Tariq Méhmood |
' ' -..PETITIONER

Khvber Pajda tukhwa
Sevvice Tribunal

Biary No. _ig_z.:_

Datsd-&ﬁ—

VERSUS

Govt. of Khyber Pakhtunkhwa & others. B
...RESPONDENTS

EXECUTION PETITION

APPLICATION ~ FOR  SUSPENSION  OF
'PROMOTION PROCEEDING AGAINST THE POST
~OF DAO BPS-18 TILL TO SATISFACTION OF
" INSTANT EXECUTION / IMPLEMENTATION
"PETITION. |

Respectfully Sheweth:-

1. That the titled execution/ implementation petition
is pending before this Honourable Tribunal Since

March 2021.




'That since 13/01/2021 respondents mlserably
Vfailed. to " implement the Judgment ~ dated |

13/01/2021.

That now respondents initiated proceeding for

‘piror'notion but intentionally did not include the

name of petitioner candldate for promotion to next

: post D.A. O BPS—18 and 81m11ar1y respondent not

included the name of petitloner in seniority list

according to seniority list year 2014-15.

That the pefitioner is most senior and eligible for

promotion  to BPS-18 but due to not

implementation of judgment, petitionef- still

* deprived from his lawful and constitutional rights. -

“That all the proceeding for the purpose of seniority
‘and promotion conducting respondent against the

judgment dated 13/01/2021.

. That if respondents befote implementation of -
judgment dated 13/01/2021 issued prornotion order
of Junior Officer that would be against the. ~

R fundamental rights of the petitioner and petitioner




- . ) : ‘ 3
will deprived from fruits of judgment dated

13/01/2021.

7 That 'aﬁer judgment dated' 13/01/2021 'ﬁetitionér'.
su_bmitted applicatipn[ = representaﬁon | bef-or.e'
fespﬁndenté but -til.l ‘d'ate 'fespondént not included
fhe ’ narﬁe of petitioher at proper number 'of
seniority list and .'similar-ly not inch;de'd_ for
;.)roinotion. Copy bf apblication and other

documents annexed as Annexure “A”.

It is therefore, humbly prayed that till to satisfaction of
instant execution petition all proceeding for promotion against

“the post of DAO (BPS-18) be stopped/ suspended.

...PETITIONER

. S Through
Dated: (8 & /2022 . "L’a
Advocate High Court, Abbottabad
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B BEFORE THE HONOURABLE SERVICE TRIBUN AL KHYBER
PAKHTUNKHWA PESHAWAR

CMNo. ___ ~ ppo22

- EPNo.__ 1} /2021
| Tariq Mehmood , :
g -«.PETITIONER
 VERSUS
Govt. ‘Qf Khyber Pakhturikhwa & others.
o R -..RESPONDENTS
APPLICATION»

-'\AFFIDA'VIT |
I Tarlq Mehmood son of Mlan Muhammad re81dent of CB—29/33 Kakul

| Road Behlnd F.G Glrls College Abbottabad do hereby afﬁrm and declare

‘that the contents of foregomg appllcatlon are true and correct to the best of

| l. | my knowledge and behef and nothing has been suppressed therein.

DEPONENT




l s|es KWA"Q”' Jadasis
- ,

, BNYS 18- Witk

‘ The Worthy Chief Secretary DAYy <- '2_9)——'2‘__

Khyber Pakhtunkhwa S | oka 2'0'0
Peshawar ' ' '

Subject; APPEAL/ REPRESENTATION FOR SENIORITY ‘AND

- - PROMOTION AGAINST THE POST OF DISTRICT -
. S ACCOUNTOI*FICER (BPS—18)

Respected Sir,

) B 1. That the’ apphcant was appomted Sub-Accountant BPS 11
on 23.05. 11990 | |

\ . 2. That thereafter the apphcant contmuously performed l’llS
o | duties and respons1b111t1es w1th full devotron and habrhty 11ll
11.01.2017. | |

3. That according' to Rules -and Policy the applicaht was .
prornoted time by t1me and in the year 2006 and was -

| promoted to Assistant Treasury Officer BPS-17.

4. That in the year 2016 department initiated inquiry against
the appllcant on the basis of S0- called apphcatlon filed by

unknown person.

13

5. :That thereafter on l 1.01.2017 competent authonty issued so-

‘ called dlsrmssal order without Justlﬁcatlon

6. That the applicant filed service- appeal be’fore’ the
-Honow able Khyber Pakhtunkhwa Service Trlbunal agamst
the unpugned dlsmrssal order dated 11. Ol 2017




7. That on 13.01 2021 after hearmg the arguments leamed

- Tribunal accepted the service appeal and declared 1mpugned

- order dated 11 01 2017 void agalnst the law.

I
[

- 8. That thereafter department/ Secretary Fmance KPK issued : |

re-mstatement order. I

9. That on 31.01.2022 the applicant - filed application for
redressal of his"grievances through proper channel before
the Worthy Secretary Finance for the purpose of promotion

and seniority etc. Copy of application is attached. -

10.That since re-instatemnent ~order Secretary Finance not
~include the name of petitioner in seniority list' for the

purpose of promotion.

11. That Secretary Flnance 1ncluded the names of junior officer
" namely Ishfaq ur Rehman Serial No. 36 and Muhammad '

" Naeem at Serial No. 37 according to semorlty list in the year

. 2014 while applicant was at serial No. 34 aecordmg to

- seniority list issued _hy the Secretarj/ Finance Department.

12.That on 21.04.2022 Provincial Selection Board prorrroted
hoth the labove name Assistant Treasury é)fﬁcer' but not |
considered the name of applicant for promoti‘orl against the ._ |

- post of BPS-18 (DAO) while applicant is senior ehglble and

ent1t1e for prornotlon in all respect

,13 That learned Secretary Fi 1nance d1d niot include the name of

petltloner for promotron and similarly not forwarded
working paper of the- petitioner and issued the promotion
order of the above named junior officers without lawful

justification, rules and policy




*?m}{b

i
I
.

o SEE
' 14.That on 18.05.2022 Worthy Secretary Establishment again
’ céilgd woﬂging paper for promoﬁon -for the post of District
“Account Officer (BPS-18) ‘béfore: 1% Juﬂe 20'2‘2, but till date =
learned Secretéry_ Fif}ahce ~not include the ﬁanié of applicént | |
" and not forwarded working paper ,fof promotion aﬁd refused
the same Without‘any response. . - - L o
15.That valuable rights of f_he applican:c are 'involxlredfan'd all act -~ | |
of the finance deiaartment against the law, rules, policy and

natural justice.

It is hul-nbl}} reéiuestéd that the working ﬁapens of the applicant |
" be placed before the 'coricer_ned, éommittee (PSB)"-KP'K for the
~ promotion and applicant be bidced as a senior than Ashfaq ur Rehman
and Muhammad Nacem District Account Ofﬁper (DAO) BPS-18 |

accqrding to seniority list 2014.

Dated; 20f08 /2022

N : Tériq Mehmood :
- Assistant Treasury Officer (BPS-17) |
‘District Account Office Swabi =
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Khybos Palthin Klawa - . /
Serviee Tein unal,

- Ry I-\:’o'_ ‘5‘0\-')*‘

Bated i@/? -

Service Appedl Mo: _(:[! L( /2017

/ ~ SERVICE TRIBUNAL, PESHAWAR
f i. A ‘. “"-~~-~-‘t.;.,.'_u;:-:.. . N . ' ,

| ' ) a T

Tériq Mehmood son of Miin Muhammad, resident of CB-29_/3‘3,';KaIcul
Road, Behind F.G Girls COI—Iegg’.,lAbbottaqu. ; SRR

R , . ---APPELLANT

»

VERSUS

!

1., Govt of Khybe}' Pakhtun_khwa, through Chief Secretary, Peshawar.
{ 2. Chief Minister, Khyber Pakhtunkhwa, Peshawar)
3. Finance Secretary to the Govt, Kliyber Pakhtunkhwa, Peshawar.
4, Accountant General, Khyber Pakhtunkhwa, Peshawar, :
| -..RESPONDENTS
i ' oL N I /
£ ﬁ\i:aﬁs;*iﬂ?f‘-wﬁﬁiﬁy ) - . . : [ .
t . - - - ' - I ! . - .
: Eﬁ,@ci‘?—m(/ : i - }L ‘i A
: ‘“?)“‘“’: G SERVICE APPRAL, UNDER ARTICLE 212 OF ‘
(D, - 3
' _ o - THE CONSTITUTION OF ISLAMIC REPUBLIC [
o OF PAKISTAN 1973, READ WITH SECTION 4 ' c
) OF KPK SERVICE TRIBUNAL ACT, 1974, o,
ATTESTED AGAINST THE IMPUGNED  ORDER .
(\\ . :/a . 4 N .

- NO.SO(ESTT)/FD/5-14/B.GRAM DATED
X AN - .

g INER
. Khyby I Pakhtunkhws
Service Tribunaf,
o Jeshawar

/-~ BEFORE THE KHYBER PA | L



Serwce Appeal No 474/2017

Date of Institution: . - 16.05.2017 '
Date of Decision: 13.01.2021 - -

Ry

4. ’ Tanq Mehmood son of Mian Muhammad R/fo CB- 29/33 Kalkul Road, behind.FG Girls
g College, Ahbotcxbad ’ :

‘ | A (Appellant)
SR VERSUS o
Go:vernment of Khyber Pakhtunkhwa, fhrough Chief Secretary and three others
. { 1

! . . . 4
i

S {Respondenis:

Mr. Hamayun Khan,
-~ Advocate

{
N . Mr. Abdul Hameed,
| : Advocate

Mr, Masood Khan,

Advocate

|
|
|
| Mr. Riaz Ahmed Paindakhel,
) Assistant Advocate General
R ) /' .

P
-

: } T
A t e
9 ,\) LNy,

!

" UM MUHAMMAD JAMAL
Mr. ATIQ UR REHMAN WAZIR .
Mr. MIAN MUFHAMMAD _

MEMBER (2)
MEMBER (E)
MEMBER (E)

JUDGEMENT: - ‘ S o
Mr._ ATIQ UR BEHMAN WAZiR: - This judgement shall dispose of thé instant service

appeal as well as connected Service Appeal No. 673/2017 tltled Harmd Younas and

Service Appeal No- 473/2017 titted Muhammad Ayaz as similar question of Iaw and

facts are involved therein.

2. The instant service appeal was heard by a DIVISIOI’l Bench of this Tribunal on 21- -

02-2019 and judgment was pronounced The two learned Members, however differed

on the point as to whether the appeliants were

in their respective opinions essentsally,




,ftreat'ed as per law or not. A larger Bench was, therefore, constituted which heard the

matter on 09.12.2020.

3. The facts as laid in the memorandum of appeal in hand, sugggst that appellants

- Muhammad Ayaz, Tariq Mehmood and Hamid Younas were posted as District Accounts

Officer, Assigrant Treasury Officer and Sdb Accountant respectively in District Accounts

Ofﬁce Batagrém. During the tenure,‘they were proceeded against on the charggs of
‘fraudulent drawl of money from government exchequei To this effrﬁct Finance
Department as well as Accountant General Office conducted two separate pr eiummary

mquartes each, based on which a formal inquiry was conducted' and as per
recommendations of the inquiry officer, ali the three accused were proceeded against

under Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules, 2011.

Separate charge sheets and statement of allegations were served upon the appeliants

a!lowances to’t’ﬁg ghost employees/fake appointees in District Education Office

TN

o the effect that they were involved in drawl of Rs. 80,320,314/ on account of pay and
\\/ Batagram w.e.f. May 2013 to February 2015 and also transfer of pay of ghost
|
|
|
|

employees to District Accounts Office Mansehra. The appellants responded to the

charge sheet/statement of allegations, but the inquiry officer recommended that the

amount of Rs. 80,30,614/ fraudulently drawn by the appellants may be recovered from

I them equally as well as recommended major Apenalty as defined in Khyber Pakhtunkhwa
Government Servants (Efﬁciedcy & Disciplinary) Rules, 201'1 and as a consequence,
appellants were dismissed from servrce and recovery of Rs. 26 76 871/ was also
ordered to be made from each appellant vide :mpugned order dated 18 01-2017. The
~ appellants filed departmental appeals but of no avail, hence the instant service appeal

with prayers that impugned orders dated 18-01-2017 may be set aside and the-

appellants may be re-instated into service with all back benefits.

4.

We have heard learned counsel for the appellant as well as Iearqed Deputy

LN ’*r-nn..
District Attorney on behalf of respondents and have thoroughly gone through“ tife! & D

avallable record with their assistance. /f{ﬁ’




Cd

5.+ Learned counsel for the appellant (Mr. Muhammad Avyaz) contended that the

# charges leveled against the appellant ware vagué, evasive and in general terms
without indicating details of the cases, breakL:p and apportionment of responsibilities,
whicll1 clearly violates Rule 10(1)}(b) of Khyber Pakhtunkhwa Government Servants _
(Efficiency & Disc_:ipline) Rules, 2011. He further added that during the course of‘inqvuiry
proceedings, neither any departmental representative was appointed as required under
Rule 10 (1) (c) of Khyber Pakhtunkhwa Government Servants (Efficiency & Dlsupim
"\ules, 2011 nor the depaerental representative performed his duties as sucl
envisaged nl'\ Rule 13 of the rules ibid. Similarly, no copy of inquiry report along with
enclosures was provided with show cause notice as was required under 14(4) of the
rule.ibicl. Similarly, no departmental representative appeared along with relevant record
on the date of h@armg as was requrred under Rule 14 (4) (d) of the rule ibid to
Jubctantlate allegations, without which ali the proceedings is nullity in the eyes of law,

]
eliance was placed-or 2018 | PLC (C5) 997 and 2019 SCMR 640. The learned counse!

A "

N further argued that the inquiry conducted by Finance Department was- a fucr fincling
lnqwry, which speaks only of ten ghost employees with no mention of amount and the
penalties werla imposed on the basis of the stated fact finding inquiry, which is unlawful
and the honorable court in case 2012 CLR 464 has turned down such practice. The
learned counsel further added that there were no evidences, examination of
prosecution witnesses or opportumty of cross-examination, - which was illegal and
unlawful and such practxce has a!ready been disapproved by the apex court contamed
in its judgments PLD 1989 SC 335, 1996 SCMR 802, 2018 PLC (CS)997 and 2019 SCMR
640. That both the competent and appellate authorities have awarded the penalty on
the recorrlmendations of inquiry officer, which practice is quite incorrect and turned

down by the apex court in a latest judgment contained in 2020 PLC (CS) 1291, The

oy learned counsel contended that the impugned order is not a speaking order, lacking
‘ '\
oS

1 gquz;ry ingredients and issued in violation of Section 24-A of the General Clauses Act.

ﬁ\@ Rehance‘wai placed on 2015 PLC (CS) 1125-D and 2015 KLR. He further addOd that the

- \f)«,. S

""2»,;_;. rég;ggndents violated Article 10-A and 4 of the constitution due to non-provision of

E .
s a4y, T ade
. o '4',;! E
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, opoortumty of free and fair trial and adherence to-due process of law, rather it was

restrlcted to selected questlons of his choice through questionnaire. Such process of
questionnaire has been deprecated by the apex court in its judgment 1993 SCMR 1440.

He further added that preliminary inquires conducted by Finance Department (FD) and

‘Accountant General {AG) Office are contradictory to the effect that Finance Department

suggested 10 cases'of alleged ghost employees, while Accountant Generat Office listed

it as 18. Besides employee Rahim Dad is shown as appointed on March 2011 by Finance

‘Department, whereas in Accountant General list, the same is shown as appointed on

August 2014, Similarly, another employee namely Fazal Wahab in the Finance
Department list is shown as appointed on July 2008, while in Accountant General list on

May 2013. It was added that both Finance éepartment and Accountant Generat lists

contained eight appointments prior to the date of posting of appellant i.e. 31-12-2011.

Such contradictions in the inquiry reports negate its credibility. He added that neither
/_,..’

statement of/prosecutlon witness €8s nor other offi aais, including the alleged ghost

'y P

empioyees have been recorded in support of allegations/charges nor was the

opportunity of cross-examination afforded to the appellants. The charges against the

appellant were firmed up on the basis of suspicion and surmises, therefore not '

sustainable in the eyes of law. The learned counsel further added that an aile'ged ahost
employee at Sr, No 16 namely Khais Gul has been allowed pension from 2016. Another
alleged ghost employee namely Fazal Wahab has aiready been re-instated in service by

this Tribunal vide judgement dated 30«03 2018 in Service Appeai No. 1070/2017, Still

e another alleged ghost employee namely Mr, Malik Hayat stands re- mstated in service by
"‘this Tnbunai vide judgement dated 12- 04-2018 in servnce appeal No! 57?/2017 who
. actuaiiy was recruited back in 1996. The stance of appellant to this effect is further

ubetantsated with issuance of a certificate by District Accounts Officer Batagram that -

eight alleged ghost erployees were appointed prior to posting period of the appellant.
The learned counsel further added that the appellants have been discriminated to the

effect that recovery is to be made from only three accused officials without taking into

account the other co-accused of Accountant General Office and Educatim department,




-

‘ ,fr-:ho)‘-'.wre also ‘held responsible by the inquiry officer in the same case, but no action
vvhatsoever was taken against them inspite of clear recommnndat;ons of the inquiry

officer to this effect. That responsibility of the appellant is restricted to 2% random

checking of bills, as is ev,ident from findings of the inquiry report, but the penalty S0 o

imposéd does not commensurate with the offence.

6. Counsel for appellant (Mr. Tarlq Mehmood) maml v relied on the argumenh: put
forth by his fellow counsel for tne appellant, Mr. Muhammad Ayaz with an addition that
job description of the appellant was issuance ;f ‘stamp paper from treasury and o
maintain its record having no connections with fake appointments and draw! of ilicgal
money from government exchequer. That there is no mention of the appellant in the

p*ehmmaw mqumes conducted by -Finance Department and Accountant General Ofﬁce,

but still the appeliant was held responsible for an act not committed by him:

b
il “\.../’ - - X
o Learned counsel for the appellant (Hamid Younas) also relied en the arguments . i

of his fellow counsels with an addition that Rule 10(3) of Khyber Pakhtunkhwa
Government Servants (Efficiency & Discipline) Rules, 2011 have been vioiated by not
- affording opbbrtunity of personai_hearing to the appellant. He further argued that no

opportunity of cross-examination was afforded to the appellant, v\zhicb is unlawfut and

not sustainable in the eyes of law. Reliance was placed on 1998 PLC (CS) 1338-E, 2008

SCMR 1406, 2016 SCMR 108, 1997 SCMR 1073 and Service Appeal No. 613/2017.

: :"_”L'eai;ned Assistant Advocate General on behalf of respondents opposed the

contention of the appellants and stated that the appellants were properly proceeded

\ "l - agalﬁit as per rule and law. Proper charge sheet/statement of allegations were served

o ""'-“upo'n :hem, to which they responded accordingly. He further contended that proper
opportunity of defense was afforded to the appellants. He further added that on the -
basis of fact finding inquiry{ it was iestablished that the appellanfs were involved in ‘ .
fraudulent drawl of Rs. 80,30,614/ and the charges leveled against them proved during. |
the course of inquiry; hence after fuifilling the required formalitiés major penalty was

awarded to the appellants.
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/9. '~ We have heard Ieamed counsel for the parties and perused record It was found

I

. wma

* that District Accounts Office Batagram and District Educatlon Office Batagram both
were involved in the swindle, which was pointed out by an anonymous compiamant.
Staff posted in DAQ Office Batagrarﬁ comprised of Federal Employees of Accountant
General Ofﬁce as well as Provincial employees of Finance Department (Treasury}, so
preliminary mqumes were conducted srmultaneously by Accountant General Office as
well as Finance Department. Both the preliminary inquires recommended only Mr.
Hamid Younas, Sub Accountant for drsmplrnary proceedings, as his user account.has
been used in the feedings of pay and allowances of ‘ghost employees. The most
important recommendatron made in both the inquires, which was altogether ignored,
was: regarding cletatled probe to be undertaken by Education Deparfmené agamst
District Educatton Ofﬁcc Batagram for fraudulent drawi/ghost employees, - who had
} /J Imara’v’v:’sehnes from various cost centers of Education Department in District Batagram.
The preliminary inguiry conducted by Finance Department however recommernided
iriitiating formal~inouiry through a cornmittee'of Finance Department, Accountant
General Khyber Pakhtunkhwa and Director‘ General Audit, which Hhowever was
conducted by a single inquiry officer from Finance Depa'rtment and that too only against
"employees of Finance Depaitment, whereas employees of Accountant General Office
and District Education Office Batagram and the ghost employees were altogether
ig'nored. The inquiry was conducted in a ‘slipshod manner only to.punish its own
employees and no effort was made to broaden the scope of the incruiry to reach the
real culprits sir:tirrg in the .office of District Education Office Batagram a‘s well d@s
Accountent General Office, which was an act of di;;crimination on part of the
"ﬂ ‘ reopondents. Moreover, Mr. Aurangzeb, senior audltor of the office of DAQ Batagram

Pt and an employee of the office of Accountant General was also mvolved in the scam, he

} /*t\ciwever is stril in service, which clearly manifests that the appellants were treated in a

: .-‘:dlscnmmatory manner and in V|o1ataon of Artscle 25 of the constitution. Besrdes one

RN
e

Fazal Wahab whose name was included in the list of ghost employees was re- -instated

by this Tribunal vide judgement dated 12-04-2018 rendered in Service Appeal io.




S,

-572/2017. Though appeal was decided on technical grounds but gave credence to the

7 fact that actlon against the appeliants was against the norms’ of justice/fair play.

o 10.  The formal inquiry conducted is replete with discrepancies, shortcomings,

lacunae and illegalities. The inqdia;y officer was required to sift chaff from the grain,
which could be done by following Rule 12 of Khyber Pakhtunkhwa Government Servants
(Ffletency & Discipline) Rules, 2011, he however showed romplacenr‘y' and presented a
Cut and paste report by mostly relying on earlier fact ﬁndlng inquiries. The inquiry
officer falled to establish as to how in. the absence of any 1ncr:mrnatmg evidence
charges can be established against the accused. His findings were based on
assumptlon/supposrtlons. We could not find basis of apportionment of embezzle

amount to be recovered from the appellants, as no criteria, rationale and vardstick was
/

i

from each accused The inquiry was also ciefcaent to the effect that

pp‘lled by the inquiry officer in reaching the figure of Rs, 2.6 million to be recovered

it was only

conducted against employees of Finance Department Had it been conducted jointly

against staff of Education Department, Accountant General Office staff -as well as

against ‘rhe ghost emp!oyees it would have defi initely helped in reaching the bottom of

the fraud, but the quury officer, while ignoring the other co- accused, confined the

inquiry only to its own staff and by domg 50, apportioned the whole responsibilities

pertalmng to Educatlon and Accountant General Office emg

“
AR P

loyees upon the appe!lants.
P

S 'l
L;;\ 11. 'Wepﬁ;te conscious of the fact that main beneficiaryin the fraud were empioyees
’ “‘/“

i =/ of Educatlon department, whether fake or genuine and action against them would have

. .defmtely helped in reaching to the bottom of the fraud committed by the concerned,

Frauduient drawl of such a huge amount is not possible without connivance of the
Dzstnct Education Office Batagram, but record reveals that no action whatsoever was

-taken against either Employees of Accountant General Offi ice or Office of Education in

District Batagram inspite of the fact that inquiry officer recommended that Education

Departrnent and Accountant General Oche may initiate action against thejr employees

involved in the scam. It was noted that most of the activities regarding appointment of




s i 0
. .»JEaff and other allied r’sueq with regard to drawi of tnelr pay and allowances have been

; initisted by educatlon department and expenditure’ incurred was- also reconciled and
§

: i;' accepted by the department without any mn* laint. All ”w' wag done by the education
FANE

st

department in connlvance with staff of Accounts Ofﬂce.

12. . The penalties imposed upon appellants does not commensural.te with the offense
committed, as the District Accounts Officer, Mr. Muhammad Aya;: was charged f:sr 18
ghostemployees, who however was not responsible for all of them as record reveals
that eight of the erﬁployees entered the system before ‘his posting period as DAO
Batagram, which shows that wrong doer was already present before his arrival to this
post. Furthermore, yardstick for due vigilance is that the auditor concerned} woutd checle
100% calculations as a test chack whereas the ‘Assistant Accounts would check about
10”/; calculation as a test check ane. similarly the Account Officer is to check abeut 2%
calculation as a test check and hi‘s responsibility to this effect was negligible. Similarly,
Mr. Muhammad Tariq Assistant Treasury Officer was also responsible for 10% chack
(  which also is ne 'g-ilaie.,[‘floreover, as his designation indic’afes that he was basically a
\/J L‘W:wing ho apparent role in aetivation of salaries and allowances.
Moreover, néme of Mr. Muhemmad Tariq was not mentioned in the p;”el'imjna:y
inqqiries, but his name appeared in the formal inquiry on the basis of dpubt. They
however,. ,cannot'totally be absolved of their responsibilities as lthey failed to properly
supervise the activities as were required. The role of Mr. Hamid Younas Sub Accountant
is of Aprime importance to the effect that he was 100% res ponsmle for checkmg as well
as he was deahng hand responsible for activation of pay and allowances. He was
categorically held responsible by all the three inquires conducted to this effect. Record
also shows that all such fraudulent ac‘t';vities Were initiated from his user account

-

including activation of pay and its transfer to other cost centers.

{" " 1"3':".“:I.n view of the situation, the impugned order is set aside to the effect that the

-

___appellant ‘Mr, Muhammad Ayaz and appellant Mr. Tariq Mehmood are re-instated into
e
!‘;,.-‘ ‘. l.lg

2

. Service by converting major penalty of dismissal and recovery into minor penalty of

B




v'stzppage of two increments for two years each. Major penalty imposed upon the

appellant Mr. Hamid Younas is maintained to the extent of dismissal. Respondents

-

howeve‘r are directed to conduct inquiry against District Education Office Batagram as

well as the ghost employees within three months for recovery of ‘the ‘embezzied’

amount. No order as to costs. File be consigned to the record room.

ANNOUNCED
13.01.2020
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SECRETARY FINANCE
Endst: No. SO[Estt-l)FDM -5/2021.

Dated 02.11.2021.

" Copy forwarded for ihformation ic:-

lepec g b araedie s 4 e

1. Registrar. Service Tribunal Knyber Paxntunkhwa

2. Accountant General. Knyber Pakhtunkhwa

3. The Director, Treasuries & Accounts Khyber Pakitunki
#4. PSto Secretary. Finance Department,

S. P8 to Special Secretary, Finance Depariment

6. PA to Additional Secretary (Admn, Finance Department

7. PAto Provincial Ccordinator tPIAC), Finance D

Xi=8

VBTG N s

7 epariment
8. DAO Battagram, \ :
9. Officer concerned. I ;
- 10.0ffice Order file. | . :
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Directorate of Treasuries & Accounts ‘9

Khyber Pakhtunkhwa @
Treasury Block, District Courts Compound, Behind Jamia MaSJld D
Khyber Road, Peshawar.
Phone & Fax: (091-9211856

‘ : ' ‘No.l-SS/DT&A/ZZ/Promotion/ (8
' - Dated Pesh'awar the 16-02-2022

' The Section Officer (Estt-), |
Govt: of Khyber Pakhtunkhwa, N
Finance Department. ‘

Subject: APPLICATION FOR SENIORITY & PROMOTION,

consideration as per rules/pollcy please.

Encls: As above.

W~
, - Assjstant Director
: Treasuries & Accounts
: %yber Pakhtunkhwa

Copy for information is forwarded to the:-

| Endst No. & Date Even

1. District Accounts Officer, Swabi wi/r to his letter No referred to above.
2. PAto D:rector Treasuries & Accounts Khyber Pakhtunkhwa.

i
Assistant Director -

07(/ Treasuries & Accounts
Khyber Pakhtunkhwa

| 'am directed to refer tg the District Accounts Officer, Swabi letter No.
DAO/Admin/77 dated 31.01.2022 on the subject noted above & to enclose
application in r/o Mr. Tariq Mehmood, Assistant Treasury Officer who has been

conditionally re-instated in service and posted at District Accounts Office, Swabi for

?\ '. ,
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Sr.No  |'Name of the officer ' Present posting

1, Mr. Ashfac-ur-Rehman DAO Haripur (QPS)
12, | MrMuhammad Nasem | DAQ Torghar (OPS)
2

IR GOVERNMENT OF KHYBER PAKHTUNKHWA
=, FINANCE DEPARTMENT

Q fiinwniw Qjrartmest Sivil Suawrsilss Peshann ™ hnwmwwmnm-.qsp,py

n l:t_tb,ookc,cwﬁom »’Mlﬂef.&nﬂ\lﬁom
- Dated Pesh: the 21-04-2022

OFFICE ORDER
Nﬁ.S'O e

-Il—dﬂﬂﬁlﬁf&aﬁmﬂ’ On the recommmidziﬁon af Provincial Selection

Board, in its. meeting held on 06.4.2022, following, Assistant / Sub Treasury Officets (BS-
17) are hereby promoted-io-the post of District Accounts Officers/ Treasury Officer (BS-18)
on tegular basis with immediate eifect:-

. The officers, on promotion, will remain an piobatinn for a period of one year, in
terms of Section-6 (2) of Kiyber Pakhwwnkhwa Civil Servanis Act, 1973 read with Rule-15(1) of
Khyher Pakmuqkhwa Civil Scr_vmsts.(Appoimmunt, Promotion & Transfgr) Rutles, 1989,

3. o Consequent upon above, the officers are allowed to aclualize Iheir promotions
apainst alrezdy occupied posts of District Agcaunts Officor at Haripur & Torghar.

SECRETARY TO GOVERNMENT
KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

Endst: No: & Dateeven

Copy forwarded for information & necessary aclion to:-

1. The-Aceountant General, Khyber Pakhiunkhwa,
2. The Dircctor, Treasusies & Accounts, Khyber Pakhtunklhiwa,
3. AllDCASIDADs in Khyber Pakhtunkhiwa,
4. PS 1o Minister for Finance.

5. P50 Secretary Finance.

6. PS 10 Speaial Seeretary Finance.

7. PA 1o Add: Secretary {Admin) Finance.

8. Officers concerned, .

9. Office Order file,
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GOVERNMENT OF KHY'BER PA(”{TUNKHWA

l R
EIS‘PABLISHMENT DEI!’ARTMENT 1, | ~25-
Y No. SO {PSB) ED/1~25/2022/KC_
C ~ Dated Peshawar, the May. 18, 2022

' N ’ . ! i

J . t : ) ' >

All Administralive Sccretarics
E _to the Govi. of Khyber Pakhtunkhwa.

UEST F OR FU'RN]SHING WORKING PA.PERS Ol

‘PROMOTION FOR_PLACEMENT BEFORE THE NEXT PsI
‘MEETING. L x5

- ‘Dear.Sir, =

fr.

"3 12 2021 on. the sub]cct antd to say that thc PSB\mchmg has Beer

schcdulcd 1o be held in June! 202° The workm&papcrs (complcte in -al

Lrdgsp
. respects} for promotxon to be placud bcforc"j:he PS lmteeung may b

funnsht,d before the cut o[[ datc Wth]'l xs*ﬁxc\d as 01 06; 2022*

F i""" }-e?, 1N 15‘;”‘! ‘_.

2 :s&y lhdl no wor}cmg papcr will be

oy

6

-

s i '
3 3 1 [ amrfurther dm.cu,d‘g in

e v W

i . i )
rcccwcdt after the menli nec{‘k ui\\(’oﬁ' datc anr,li Lhat' rhe Admmlstrauvc
‘ f |f "I
depali‘l:l}lcnt wxll be fe%?ggg{,lc’for any. delay in submtssxonnof 'worlung
" )
p"lpéﬁs and the r %B\Q(! deprivation of #anv ofﬁccr I‘or'f promotxon/

4 conslderatwr}\f/"'.‘> X r\{’

-

‘.’

Yours:faithfully,

| h '”%} lo
s RIS, i;!:u" “! ?gg:h
8 B zﬁ. . _*K 3




Subjeit:

i zspected Sir,

‘The Secretar y i
Finance, Finance Dcpmlmcm C :
(Jovemmcm of Khybcl Pakhtunkhwa Peshawar

APPROVAL OF ARR]LAR OF PAY AND ALLOWANCES AND
SENIORITY / PROMOTION.

With due 1espect it is stated that;

1 1emslated in pursuance of Khyber Pakhmnkhwa Service Tribunal

Judgmem dated 13/01/2020 appeal- No.474/2017 and vide Secretary
Finance No. SO (Est/¥D/ 1-5-2021 dated 02/1]/2021 ‘(Photocopy

* attached).

o

2

-

An applwat1011 through plOpBl channel f01wa1ded by DAO / Swabi /77
dated 31/01/2022 for onward submlsSlon to director$ hcasunes and

Accounts Peshawar.

"The Director Treasuries and Accounts forwarded the above referred

1pp11cat10n to section officer Estt. 1 Fmance Department Peshawat vide his
No. 19 5/DT&AI22/176, dated - 15/02/2022 and No. 1-55/DT &AIR2 1
promotion datcd 16/02/2022 (Photocopmb attaohed)

¢

My colleague Mr. Muhammad Ayaz Qmeshl Dlsmct Accounts. Officer
was reinstated under the same case and the same Judgment by the selv1ce

tribunal vide his appeal No.474/2017.

Ail 1hc arrears of pay and allowances was approved in favour of
Mr. Muhammad Ayaz Qureshi vide finance department No. B.O- XI/FD /
1-35/2021-22/0SD dated 06/01/2022. (Photocopy attached).

-

Under rule B R &SR Volume-l & 11,

FR 53 (B) F.R 54 (B) Photocopies attached f01 1eady 1eiexence the

approval of pay and allowance alongwith seniority may kindly be issued

under the above referred rule.

In the light of above 1efeucd Rules and I‘dcts it is requested that approval /

sanction may kindly be granted under the rules dnd obhgcd

(Tariq Mehmood)
Assistant Treasury Officer
Tyistrict Accounts Office Swabi
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huq Mehmood son of Mian Muhammad dent of CB-29/33, I\al\ul
Road, Bchmd E.G Girls College, AbbolLabdd )

APPFLLAI

VERSUS

' -

] Govt. of Khybm Pal\htunlmwa th1out>h Chief Sumtal‘ Peshawal
Lz ,hief Munsm, Khyber Pak hmnldlwa Pushawar/

3 Finance temum ¥ to the Gowt, » Niiyber Pakhtunkhwa, Peshawm

4 Accountant General, Khybei Pakhtunkhwq Peshaw"u

RESPONDENTS

5 SER ~?(‘E APPF‘AI UND]TR ARIICI E 712 Ol"
Lyl

CHE CONSTITUTION OI 1SL AMIC REPUB LI(,

OF PAKISTAN 1973, READ WITH SECTION 4

OF KPK SERVICE TRIBUNAL ACT, 1974
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SRR O S GAINST THE ~ IMPUGNED ORDER
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SEFQRE THE KHYBER vmm TUNIHWA SERVICE TRIBUNAL PESHAMAR - 7 ""a's
""f ' . | oo TN
. ’ ‘ Service Appeal No.474/2017 1. o
- L Date of Institution: . - 16.05.2017 . S
Date of Decision:, 13.01.2021

Tarig Mehmood son of Mian Muhdmmad R/o CB- 29/53 I’akul Road, bnhlrd FG Girls
Coﬂege Abbotc]baci '

) ) . : ‘ L (Appellant)
VERSUS S '

Government of Khyber Pakhtunkhwa through Chief Sec retar s ang three others

. ‘ . dRes 'wr\nmn ::l.-

M Hamayun iKhan,
Advocate L '

Mr. Abdul Hameed,
Advocate

Mr. Masood Khan, - o - B
- Advocate

T ‘ . .. For Appellants "
AN ) ' - ’ !

Mr. Riaz Ahmed Paindakhel,

Assistant Advocate General : ' " ..  For Respondents " e

P

’J R !\711: MUI {AMMAD JAMAL

: . MEMBER (I)

Mr. ATIQ UR REHMAN WAZIR © . MEMBER ()

: Mr. MIAN MUMAMMAD . MEMBER (%)
| ‘JUDGEMENT: - | -

Mr. ATIQ UR REMMAN WAZIR: - This judgement éhaltdispose of the instant service

)

appeal as well as connected Service Appeal Mo. 673/7017 tltied Hamid Younas and. -

‘Serwce Appea] No 473/2017 ftitled Muhammad Ayaz, as qimliar questlon of Iaw and
facts are involved therein. -

5

2. 7 The instant service appeal was heard by a Division Bench of this Tribunal on 21-
02-2019 and judgment was bronounced. The two learned Members, however, differed

in their respective opinions essentially, on the point as to whether the appellants were

o




t <
v

,f tr eafted as per law or not. A larger Bench was, th'erefore, constituted which heard the

—

T

- rnatter on 09. 12 2020.

-3 The facts as lald in the memorandum of appeal in hand suggest that appellants

’ Muhammad Ayaz, Tanq Mehmood and Hamid Younas were posted as Drstnct Accounts

- Officer, Ass'ftant Treasury Ofﬁcer a—rd Sub Accountant respectrvely in District Accounts

~Office Batagram Dunng the tenure, they were proceeded agamst on the charges of

Afrauduient drawl of money from government exchequet To this effect, Finance

' Department as well as Accountant General Office conducted two separate r-rehmrnary

- inquiries each based on whrch a formal lnqurry was conducted and a@s per

U

recomrnendatrons of the rnqutry ofﬂcer, all the three accused were proceeded against
under Khyber Pakhtunkhwa Governrnent Servants (Effrcrency & Drscrpnne) Rules, 2011
Separate charge sheets and statement of ailega’oons were served upon the appeflants
to the effect \.hat they were mvolved in drawi of Rs. 80,‘30,314/ on account of pay ant
allowances - to/the ghost employees/fake appomtees in D'rstrict ‘c Ed'ucation Office V
Bataggrn w.e.f. May 2013 ‘to February 2015 and also transfer of pay of ghost o
empioyees to Drstnct Accounts Office Mansehra The appeilants responded 10 the
charge sheet/statement of ailegatnons but the rnqurry officer recommended that the -
amount “of Rs. 80 30, 614/ frauduiently drawn by the appeuants may be recovered from -
them equally as well as recommended major pena!ty as deﬁned in Khyber Pakhtunkhwa
Government Servants (Efﬁcrency & Dnscuphnary) Rules, 2011 and as a consequence,
appellants were dlsmrssed from servrce and recovery of Rs. 26,76,871/ was also
rdered to be made from each appel!ant vrde impugned order dated 18~01-2017. The A
appellants filed departmental appeals but of no avail, hence the instant service appeai
with prayers that impugned orders dated 18 01-2017 may be set asrde and the

appellants may be re-instated into service with all back benefits

4,  We have heard Iearned counsel for the appe!!ant as well as learqed Deputy
4 ‘ P ! r"v

District Attorney on behalf of ‘respondents and have thoroughly gone through el E D

avarlable record with their assistance.

e



) fgﬁ”‘ S.‘f“ Lea:rned counsel for the appellantt (Mr. Muhammad Ayaz) contended that the
gf " i gharges Ie\feleél against the a-ppeltan.t were végué, ‘evasive _and-in éeneral' térms ! _
iz{f ' w'a;ﬁout inleica;ifing details of the cg'ses,‘ breakup and apportionment of responsibilities, |
Whicﬁ clearly vioiates Rule 1'0(1)(b) of KhyBer PakﬁtunkhWa Government Servants . R
(Efficiency & Discipiine) Rules, 2011. He further .addec} that during the course of inguiry
proceedings, néither any departmental répreséntative, was appointed as required urjder
Rule 16 (1) (c) of Khyber Pﬁ:khtunkﬁwa Government Servants (Efficiency & Diséipﬁne)
" Rules, 2011 nor the departn‘ierﬁtél re_presentative berformed hi:s duties as such, as
‘ envisaged iln Rule 13 of the rules ibid. Simifarly, no copy of inquiry ‘rep_ort alonig witﬁ
enc-i'osur'eé waé provided with show cause notice as was required under.14(4) of the
rg!e ibid. Si.milarly, no departmental representative a'ppearcd along with relevant record

on the dﬁate' of hearing as was required under Rule 14 (4) (d) of the rule ibid to

substantiate allegations, witﬁodt which all the proceedings is nuility in the eyes of taw.

R
e
e

" further argued that the inquiry conductod by Finance Depwrtment Was 3 fact finding
inquiry, whlch speaks only of ten ghost employees with no mention of amount and the
peﬁalties wére imposed on the basis of the s£ated fact finding inquiry, which is unlawful .
and _ltllwe hénorab!e court in case 2012 CLR 4§4~ has turnec_i down such practice. The’
learned counsel further added that there were n;n evidences, exaﬁination of
prosecution’ w:itnesses or opportunity of crpss—examination, \/;Jhich was illegal and
unfawful and. such practice has already been diéapproved b.y the‘ apéx court contained
in its judgmenté PLD 1989 SC 335, 1996 SCMR 802, 2018 PLC (CS)997 and 2019 SCMR
640. Thaé both the competent and appéllate authorities have awarded the penalty on

. the recommendations of inquiry officer, which practice is quite incorrect and turned
down by the apex court in.a latest judgmen; contained in 2020 PLC (CS) 1291, The

il learned counsel conténdéd that the impugne-cl‘ order is not-a speaking order, lacking '

i n;ac%ssary ingredients and 1ssued in VIoIat:on ‘of Section 24- A of the General Clauses Act.

%\,ﬁ% Reliancawh placed on 2015 PLC (CS) 1125-D and 2015 KLR. He further added that the

- i ré&@,gndents_woiated _Artncle 10-A and 4 of the constltutzon due to non-provision of




\
A

epportunity of free and fair trial and adherence tor due process of law, rather it was

= . <~ 7 all L WdSs
. R . .
i o stected questions of his cho

tricted to selected questions: of his choice through questionnaire. Such process of

'He further added that prellmlnary mqu;res COﬂdUCLEd by Finance Deoartment (FD) and

‘Accountant General (AG) Ofﬁce are contradictory to the effect that Finance Department

sugges;ted 10 cases of alleged ghost employees, while Accountant General Office listed’
it as 18. Besides employee Rahim Dad is shown as appointéd on March 2011 by Finance
Department whereas in Accountant General 1lSt the same is shown as appomted on
August 2014, Slmllarly, another employee namely. Fazal. Wahab in. the Finance
Department list is shown as appointed on July 2008, while in Accountant General list on
~May 2.013.. It was added that both Fina‘nce 'Department and Accountant Generat lists
contained elght appolntments prior to the datebof posting of appellant i.e. 31-12-20t1.

. Such contradictions in the inqui‘ry reports‘ negate its credibility. He added that neither

o

/—

statement of._prosecutlon w1tnes ;es nor other ochraIs, including the alleged ghost
\{\'\___au"“//

employees have been recarded in support of allegations/chiarges nor was the

opportunity of cross-examination afforded to the appellants. The charges against the

appellant'were ﬁrmed up on the basis of suspicion and~surmise’s, therefore not,

qustarnable in the eyes of law The learned counsel further added that an alleged ahost
employee at Sr. No 16 namely Khais Gul has been allowed penS|on from 2016 Another
alleged ghost employee namely Fazal Wahab has already been re-lnstated in service by

'l’.hlS Tnbunal Vlde ]udgement dated 30 03 2018 in Serwce Appeal No. 1070/2017. Stlll

. another alleged ghost employee namely Mr. Mallk Hayat stands re-instated in service by

thlc' Tnbunal vide Judgement dated 12-04-2018 in service appeal No 577/2017 who

- actually was recruited back in 1996. The stance of appellant to this effect is further
f‘.bu:)etantntcd with rssuanca of a certificate by District Accounts Officer Batagram that
B elght alleged ghost employees were appointed prior to posting penod of the appellant

The iearned counsel further 'added that the appellants have been discriminated to the

effect that recovery is to be made from only three accused offi C|als without takrng into

. account the other co-accused of Accountant General Office and Education department

" questionnaire has been deprecated by the apex court in its judgment 1993 SCMR 1440.




- i . : ~' o ‘ o .
T . o . - ‘ K
- wi were also held res_ponsible by the inguiry ol"ﬁi:er_ in the same case, but nc action
whatsoever was taken against them inspite of clear recommendations of the inguiry
) ofﬁrer to this effect That responsrblllty of the appellant is restricted to 2% random

checking of bills, as is evident from ﬁndings of the mqurw report, but the penalty sO

imposed does not commensurate with the offence.

6. Counsel for appellant (Mr. Tanq Mehmood) mainly relled on the argl,ment' put
forth by his fellow counsel for the appeliant, Mr. Muhammad Ayaz with an addltlon that
. job description of the appellant was issuance of stamp paper from trea.,or', and to

maintain its record having no connections with fake appointments and drawl of liegal

money from governrnent exchequer. “That there is no meniion of the appellant in the .

prelin"rinaw inquiries conducted by Fmance Department and Accountant General Office,

but stil tllxe/appellant was held responsible for an act not cornmitted by him.

7. Learned counsel for t'ne appellant (Hamld Younas) also relied on the argu-ncnts )

“of his fellow counsels with an addrtnon that Rule 10(3) of l(hyl:ner Pakhtunkhwa
Government Servants (Efficiency & Discipline) Rules, 2011 have been violated by not
affording ‘()ppmtunltyof personalheanng to the appellant. He further argued that no
opportunity of cross-e'xaniination was afforded to the appellant, which is unlawful ‘a'nd
not eustairwable in the eyes of law. Reliance was: placed on 1998 PLC (CS) 1338-E, 2008

SCMR 1406 2016 SCMR 108, 1997 SCMR 1073 ancl Servrce Appeal Ne. 613/2017.

' 8 earned Assistant Advocate General on behalf of respondents opposed the

H.d'

"( ¥ mdmsl as per rule and law Proper charge sheet/statement of allegations were ferved
R

"upon them, to which they responded accordmgly He further contended that proper

. opportunlty of defense was afforded to the appellants. He further added that on the
basis of fact ﬁndmg inquiry, it was established l:h'at the appeliants were involved in
fi raudulent drawl of Rs 80,30,614/ and the chargcs leveled. against thern proved during

the course, of lnqmry, hence after fuhr lllng the required formalities major penalty was

awa{'ded to the appellants

contentton of the -appellants and stated that the appellants were properly proceeded

JRUE JEEEDOSEEY
N B
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o, 'd We have Heard learned counsel for the parties and perused 1ecord It was found

that District l-\ccounts thce Batagram and District Educatlon Ofﬁce Batagram both

) welte involved in the swmdle whrch was pomted out by an anonymous complatnant.

Staff postod in DAO Office Batagram compnsed of Federal Employees of Accountant
G enera‘ Ofﬁce as well as Provmcral employees of Finance Department (Trea'-'uw ), S

preliminary inquiries were conducted- srmultaneously by Accountant General Office as

Well as Flnance Departm_ent; poth the prellmmary inquires recommendednonly Mr

Hamrd Yourias, Sub Accountant for disciptinary’ proceedrngs,

s

as hlS user occount has

‘oeen used in the. feedlngs of pay and ollowances of ghost employees. The most

lmportantvrecommendatlon made in both the mqurres, whrch was altogether ignoreg,

was regarding detailed probe t© “be undertaken by Educatlon Department against

Dlstl ict Educatlon Ofﬂce Batagram for fraudulent dr awl/ghost employee; who had

1 5 /
LY
\_,4 ”" drawn salaries from vanous cost CeﬂtEi'a of l:ducatlon Dopartment in DlStﬂC" Batagram.

The preliminary inquiry condu’ted by Finance Department however recommended

initiating .forrnal inquiry ‘through @ commrttee of Finance Department Aocountanf

General - Khyber Pakhtunkhwa > and . Director General Audit, which nowever Was

conducted by a single inquiry officer from Flnance Department and that too only against

employees of Frnance Department whereas employees of- Accountant General Ofﬁce

and District Educatlon Office Batagram and the ghost employees were altogether

ignored The inquity was conducted in a slipshod manner only o punish its OWR

employees and no effort was made to broaden the scope of the lnquuy to I’EBLh the

real culprits s'ltting in the office ‘of Dlstrlct EdU(_athl’l Office Batagram as well as

Acc‘ountant General Ofﬁce, whrch was an act of dlscnmlnatlon on part of the

’ “regpondents Moreover, Mr. Aurangzeb, senlor audltor of the ofﬁce of DAO Batagram

~and an employee of the ofﬁce of Accountant General was also involved in the scam, he .

. -:7--t\oweve1' is ‘st'tll in service,

l., .

which clearly manlfests that the appellants were treated in a

T, drscnmrnatory manner and in violation of Article 25 of the constltutlon Besrdes one

Fazal Wahab whose name was lncluded in the llst of ghost employees was re rnstated

by this Tnbunal vrde judgement d

ated 12- 04 2018 rendered in Service Appe'ri No.




EJ )‘”‘a """"""""

7
572/2017 Though appeal was decided on technlcal grounds but gave' credence to the
fact that act:on agarnst the appellants was agamst the norms’ of ]L.StICQ/faII’ play.
~10.

Iacunae and illegalitles The inquiry. ofF cer was requrred to sift chaf‘ from the gram

.which could be done by following Rule 12 of Khyber Pakhtunkhwa Government Servants

(Efficiency & Dlsc1plrne) Rules, 2011 he however showed compiacenry and prﬂsented

,cut and paste report by mostly relylng on earller fact finding inquiries. The inquiry

officer failed to establlsh as to how in the absence of any mcrim;natmg evidence

charges can be establrshed against the- accused. His ﬂnd:ngs were based on

assumption/s uppositions. We could not fi

amount to be re r/covered from the appellants as no criteria, rationale and yardstick was

. 2.6 million to be recovered

from each accused. The mqtury was also deficient to the effect that it was only

conducted against empioyees of Finance Department Had it been conducted jointiv

agannst staff of Educatron Department Accountant General Oche staff as well as

‘against the ghost employees, it would have definitely helped in reaching the bottom of

. the fraud but the mqurry officer, while ignoring the other co- accused, conf ned the

Jinquiry only to its own staff and by domg SO,

- pertammg to Educatlon and Accountant General Office employees upon the appellants.

ii.' ) 'We are conscious of the fact that main benefi c:ary in the fraud were '‘employees

e of Educatlon department whether fake or genuine and action against them would” have
s

defmtely helped in reaching to the bott

om of the fraud committed by the concerned.
R

N

rraudu[ent drawl of such a huge amount is not possible wrthout con .mvance of the

District Educatlon Office Bataglam but record reveals that no actlon whatsoever was

taken agamst either Employees of Accountant General Office or Office of Education in
- District Batagram msprte of the fact that inquiry officer recommended that Educatlon

Department and Accountant General Office may initiate action against their employees

involved in the scam. It was noted that most of the actrvst:es regardmg appointment of

The formal mquny conducted is replete with drscrepanaes s‘-rortcommgs‘

nd basis of apportionment of embezzled.

apportioned the whole responsibilities




U

c3

stsz and other allied ,15 uea with regard to drawl of their pay and allowanccs have bean

. rnrtrated by educatron department and expenditure incurred was also rcconcried and

|
N

\

‘accepted by the department without ; any corrm.mt AII this was dorun by the education

~ department in connivance with staff of Accounts Office.

12, The penaltles lmposed upon appOIlan*s does not cornmensurate with tbc offenze

commttted as the District Accounts Officer, Mr. Muhammad /\yar was cnarged for 18

ghost employees, who however was not resnonszole for all of them as record reveals

that elght of the employees entered the system before his posttng period as DAO a
: Batagram Wthh shows that wrong doer was already present befOre his arrival to thrq :
_ post. Furthermore yardstlck for due vugllance is that the auditor concerned would checl *

100% calculatlohs_ as a test check whereas the Assistant Acco‘unts would check about .

10% calcuiation'as a test check and similarly the Account Officer is to check-about 2%

" calculation as a test check and his responsibility to this effect was negligible, Similariy,

Mr. Muhammad Tariq Assistant Treasury Officer. was also responsible for 10% check,
which also is negligible. Moreoyer, as his designation indicates that he was basically a

Treasury officer having no apparent role in activation of salaries and allowances,

Moreover, name of Mr. Muhammad Tarig was not mentioned in the preliminary '

inquiries,' but his name appeared in the formal inquiry on the basis of doubt. They

+

however, cannot totally be absolved of their responsrbllrtxes as they failed to properly
supervise the acttvrtres as were requrred The role of Mr. Hamid Younas Sub Act_ountant
is of prime 1mportance to the effect that he was 100% responsible for checkmg as well
as he was dealing hand responsuble for activation of pay and aliowances He was
categorlcally held responsible by all the three mqurres conducted to this ef. ect. Record
aiso .,hows that all such fraudulent activities were |n|trated from his user, account

including actlvatlon of pay and its transfer to other cost centers

135 In wew of the situation, the |rnpugn°d orderis ‘set asrde to the effect that the

appeliant Mr Muhammad Aya7 and appellant Mr. Tarig Mehmood are re- mstateo into

Serwce by converting major penalty of dismissal and recovery into minor penalty of

—35—




{"?’:gi’bppag_e of two. increments for two years each. Major penalty imposed upon the

appellant 'Mr. 'HamidlYour'las is maintained "to the. extent of dismissal. Respondents

t:nowever‘ are directed to conduct inguiry against District Education Office Batagram as - S '
. well as the ghost employees within three_months for recovery of the embezzied

~ amount. No order as to costs. File be consigned to the record room.

NNOUNCED
13.01.2020

TATIQ UR REHMAN WAZIR)
. MEMBER (E)

(MUHAMMAD J ,

MEMBER ()

14

 (MIAN MUHAMMAD)
MEMBER (E)

/<§) u//7ﬂ7 3
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T Copviug 4*__' - (S_*Q.i e e e e e
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Total rz &-‘ i e

_ Name of Copr ST R

P . ’) ?
Date of(mug\! etion of C Py VA // // ot /

gt of Delivery of (mxy_._.../i.//‘i/,‘/*'“é %“‘*




FINANCE DEPARTMENT

:x* T 7RO SemreTowen Tan Gegertomen Smenpear o wwew Crume S e {F -wergeme som ZoewS T g el mo s Ll
| o Daiez Fase e 1F I Ill
’WFFICE ORDER
No. SO(ES&-HFDH-SJZOZ? m fos.Eeis o Kema- Sa. ~mwmaz Sen s
Tribunal judgm men W dzieC 1307 2020 - Semo e Azpes N £TS200T g
cempetent autn orty has ee- CE83ET C T3 M= gl Tamac,. ol

"Dismissal from service + recovery of Rs. 2.876.871-" —~cosss .oo-

T j . . Tregs,ry OfFcer DQ_°T. Teaa- r=3 g
Wir Tarng Mehmood Asssiznt Treasury CfFcar 3807 rgzslreEs &
ACCOURTS  Estabisnmen; “hyesn T Faemiicemnzs 2z o

S0 18 T TOAT ks o = - z -

uo‘rESu;FDJS 14/B'Gram cass 12 L . ZTCEtz L, 2 St:)p;.:agv
of two increments for two years™,
2. Conseguent Upon ing zboue Rz o¥oa- S Tg-7s8igiEl r oza-so-es
B ¥ 4 Sray
42118012017,
3. The above cenversior Si mEicr zenaT, imoen THRZT DEngt, ges
re-insiaiement in service are SUZISTT IS fral Ceosnn. ot Suoramsz Soumoof

SECRETARY FINANCE
Endst: No. SO(Est‘t -NFD/M 52021

Copy forwarded for mrormanon to:-

+

1. Registrar. Service Tribunal. Knyser Paxhiyn Khyg
2 A\.countamGeneral Khyber P Pakhtunknwa .
The Director, Treasuries & Accounis Kh

/4 PSto Secrelary Finance Department.
5. PS to Special Secretary. Finance Depa imen:t

6. PAto Additiona) Sec Cretary (Admn I, Financge Depa.. nen
7. PAto Provingial Coordinator fPIA"“l Finance Depanme ent
8. DAQ Battagram. -

~~9. Officer concerned.
10 Ofﬂco Order file,
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Gt Sczretanat peshawar S5 pup el adegy RO .
Finanis Department Gl Seretaniat Pesh N .

. TR ! 2
NO.BO-XI/FD/1-35/2021-22/OSD Dated Peshawar the 96'0“ 202
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i \\T‘*m

TO The Direcior Treasuries & Accounis{'
PR Khyber Pakhtunkhwa,
- -Peshawar. . o i A :
Subjecli-  CREATION -OF SUPERNUMERARY POST FOR’ THE _PERIOD
WEF. 01092017 - 7O 13122018 IN RO
MRMUHAMMAD AYAZ, EX-DAO (BPS-18). '

Dear Sir,

~ loamvdirected fo refer fo the Seclion Officer (Estt-l} Finunce
Depariment leller t~lo,SO(E$H‘I)FD/19~25/2021/SNE.cIole;d 18.11.2021 on
the subject noled above and to siole that in light of Service Tribunal KPK

decislon ond subsequent approvail of the Compelent Authorily, Finance

Department agrees fo Ihe crealion ol ane supemumerary post ol DA
(BPS-18) w.e.f 18.01.2017 f0.13.12.2018 under DD

Districl Accounts Office;-Bcﬂ'kogram. for The purpose of drawl of pay
- and ollowances in respect of Muhar

nmacd Ayaz (Ex-DAQ), Baltagram,
subject fo- observance of all codal formdlifies before incurrence of -
expenditure, :

2- . -The expendilure involved
NC21003 {003} Funclion Classification,
Exe_culive & Legislative Crgans,

O/Cosli »Cenlre BMA4003-

s debilable under Granl. 03 ,
0t-General Public Service, 011~

0V12-Financial ond Fiscal
Alfairs, Oll?Oé-Ac.co"uniing Services, BM4003-Treasuary Establishmen
Battagram, orid wil be met oul wilhi

Financial,

n the sanclioned budget duing

| cuirent financial year 2021-22, ' ‘
|
|

. A _ (IQBAL NAWAZ KHAN) N
L = C : BUDGET QFFICER-X|
Endst: of even No, & Date : : . :
Cppy forwurded to he;-

1. A;:cj_ppnlqni General, Khyber Pakhiunkhwa, Pésthor.
2.. Distric] Account : '

s Officer, Baliagram, " ’
3. Masler File, : . :
| o . BUDGET OFFICER.%| ‘
E MRETROLE ot i

: . R *G2 (6] 6215524




18.06.2022

Wage Type Reporter
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[HEEERTNHH (4 Bt THAts! it
334288 |AYAZ MUHAMMAD 4100 |Basic Pay 12.01.2 2,370,628.00
334288 |AYAZ MUHAMMAD 4104 {Qualification ..|12.01.2022 27,444.00
334288 |AYAZ MUHAMMAD 4108 |Medical Allowa... 12.01.2022 95, 258.00
R 16 [Rours rent A 3E 812022 SR

34 I oy 415 \ccoun... | 49,0120 . )0
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R .3 Tne pay ..nd ch var'ces of a Goverrnunt Setvant -

wh@ is: dlsmisse'* or re'noved f:om serv1ce Ceasé form tne dat° Df o

such cusrmssal or rarnoval
32 A Govemment ser va'lt L-Lder suso ~v;ion -5
ef Howncr p@y'nﬁnts. : PR

In tne case of {a-L e-nploye° sf Lhe Arped Porces]

Tevert to N’J]uary duty. to the pay -

A Wwho is hab 0
ave ‘been

and allowdnces. 1o which: he -woul
' enfur ¢d ‘had l-e. been susPended wrlIe in rmhu_ry

L employm nt L
'f () In the, case "of - Govéinment servant yinder -
¢
H

suspe-lsm-l -other than that: <pecmeﬂ in clause (=),
f his: salary

"~ he sh,.ll be entxr]ﬂd to mTl ameunt of
znd all other bereﬁrs and facﬂmes rowded 0"

Sl pe.iod OL hlS suspensmn]

E \ ..
toe . "".r‘ " '.. s .

- Govemmont decmon - . .

. Tt has b en’ c’emded that th rate .of tﬁeéubsiste*ﬂ:e crfant
' pﬂyable to suseenaed Goyenm.:lt servants governed. by FR. 53
(D) shah be. e-1ha1ced ﬂom one-xmrd to on°—hal‘ of the pay of thv

»

'suspe'1ded Covemmvntsvrvanf ’ . : R

1

' mnF.R 33,0 clatse {2). substituted for ‘the wbrds “Commissioned Officer .

.of the Indien Medital Department or 2 Warra ant Officer” by the' S.R.©.
7'78('J193 2nd Augu:t 199.:, Gaz of Pal klstan, Egcua‘,‘ ,Pt.'II. P.No. _1339._ .
ALg2 1993. M L

»Irn FR. 53, sitbatinuted For clouse DF

Gaz of Patistan, 'E:t:..,xt.ll :...w(lﬁ h Decewber, 19086 . \

ES QP 0’ T173(')194 dL 23 9 l

‘Enr:.bVAL'AND SUSFéxsgo.‘\;'~

'hi
was ad315<1b1° to r“-n on tba eve

hxrn under the contr«ct 01 se‘vace dufmn the | ’ duty—

bse au epen

o3 cslsn,pce gmn -uid_b;: calc slated v i '1 zferencs to
Jis leave saiary or with teferesice to his pay. Atfe ntion in this
5 wmch prehibits. grant of

do-ﬂnect;o-x is invited to 1-' R.

leave to Covernment serva ms uncier suspe“zszon. V*LC}? a.

Governmsii ser vant, there 1‘01'8 ceasés to be on !:,f.ve_a_s,,sl.aon
he is placed-under snce grant in

2se.aléo ! has to be

eusnmsmn, and the subsists

calculated with refe e-me to the p"' which

he commeme:n_em of 5?;;: o

ﬂnnflf’mre 2. Gov
is n:nstﬂisd
duthority may gramt o Ss_zn for tb\, Duuﬁd of his abien

d;sm-.mef‘ or removed he zsvfsiag"or appsliate .

ifhais 1155'10?& y’ zoquitted, the full pay to ivf:if:h

' ‘been entitled if he had Tot beci:

" gisim and, by zn, arder to bz |
‘sepasately rec orded, an v allowancs of wh;.. A he

was !:1 rsceipt ra‘sor ;o hts d;s:n_ﬂsal rerm vel;

‘(@)
he led haye
iss&a or rem moved,

by if mhgrmsc “sucn nomon of such "p'ﬁy ‘and
T -ellowances as the revising or a appeliats suthority

may1 Dres,_-bed

.- - i
. . a

54, spbatituted by 8.2.0. 718(1/93, 2nd Aug
1334, Aug. 22, .'.Qf:», (Effective frota 30:th-Jun

i1t be 6f%
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. .-Jtplanatwn —in n.hs |uIe revxsmv auihor;ty m°a'ls
the .‘.ltnsmy or “authorized O_nr'er as defmed m Lhe
* - Goverameng Servants (Efficiency / ana D'scm]ne) Rule, 1973

w:ho,pas Ses ihe final. order on the case and no; the aumontv

- who T DuaS'.;S rder on c??& al j R

’[34&. 1"' a, Co:m nept se‘vant ho ’ms b'e'e'n‘
¥ sispen ea pendmo mguzrv Tato his conduct "II""TI.) fhe age: of
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t’overz-nent se*va-u shall sétire with full peasionary be
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s I e

w o BB 55 Leave may not be grantsd to.2 Govermment

0, 5
Mo, 7235, datedl Nov,

,amau (a,, tne 1,8"]0&4 of EOSCm.E: .

i sh'ﬁ] be Ereatcd 4 period spent on - Y (" who baingin Gosinaent o8 sr7ics o2 tho
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