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25.09.2017 Counsel for the appellant present. Preliminary arguments

heard. It was contended by learncd counsel for the appellant

that the appellant was appointed as Family Welfare Assistant
IF'emale vide order dated,01.02.2012. It was further contended
’ “that the appellant was terminated on 13.06.2014 without |
serving any charge sheet, statement of allegations, regular
inquiry and show cause notice. It was further contended that
the appellant challenged the impugned order in august High
Court in writ petition which was allowed and the respondents
were directed to reinstate the appellant with back benefits. It ,
was further contended that the respondents also challenged

> wahda { the order of august High Court in apex court but the appeal of

1
, .
SNIIRS : ,

i the respondents was also rejected. It was further contended

that the respondents were reluctant to re(in‘sta_lcf:'_ the appellant,
(~ gllcx‘g\l’01'c?-,lllp appellant filed C.O.C application against the

- N - 'i
respondents in august High Court and ultimately the appellant i

was reinstated in service with immediate effect but back 1

benefits were not granted from the date of regularization of

the project. ‘ i
The contentions raised by learned counsel for the . {

lant Deposited™ appellant need consideration. The appeal is admitted for
Appellant Dep :
Security & Proegss Feex - regular hearing subject to deposit of security and process fee _

-
4

7 within 10 days, thereafter notice be issued to the respondents

for wrilten reply/comments for 23.1 1.2017 before S.B.
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- (Muhamifiad Amin Khan Kundi)
Member
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Service Appeal Np. 1016/2017

23.11.2017

20.12.2017

Appeliant with counsel present. Mr. Usman Gham v

Dlstrtct Attorney alongw1th Mr. Sagheer Musharraf, AD
(litigation) for the respondents also present Written. reply on

behalf  of respondents not submltted Learned District

~ Attorney requested for adjournment. Adjoumed. To come up |

for written reply/comments on 20.12.2017 before S.B.

(MUHAMMAD-AMIN KHAN KUNDI) '
MEMBER

Learned counsel for the appellant

present. Mr..MuhammadJan, Learned Deputy
District  Attorney along with Mr. Sagheer
Musharraf AD for the respondents present.
Reply not submitted. Representative of the
respondents seeks time to file .written
reply/comments. Granted. To. come up for
" written reply/comments on 08.01.2018 before

‘ZB .

“

(Muhamthiad Hamid Mughal)
MEMBER




08.01.2019

s

¥

22.01.2018

‘.

\

Codnsel for the appellant present. Mr. Kabirullah

Khattak, Additional AG alongwith Mr. Sagheer.Musharaf,

Assistant Director for respondents No. 1 to 7 also present.
Written reply on behalf of respondents No. 4, 5 & 7

submutted Learned Additional AG relles on the written reply

. “submitted by respondents No. 4, 5 &, 7 on behalf of

respondent No. 1 & 3. None present on behalf of
respondents No. 2 & 6 therefore, notice be issued to
ﬁe,Spon_denfé No=2 & 6 wit‘n” the direction to direct the
representative to attend the court and submit written r'eply
on the next date by wé-y of ‘Ila;t chance. Adjourned. To come
'up for written reply/comments on behalf of respondent No.
2 & 6on 22.01.24(118 before S.B:- ..

&

Y2/
(Muhammad Amin Khan Kundi)

Member

T

Learned counsel for the appellant present. Mr. Kabir

Ullah Khattak, Learned Additional Advocate General

A.alongW|th Mr. Sagheer Musharraf Assistant Director and
Mr. Zaki UIIah Senior Auditor for the respondents
present. Written reply already submitted on behalf of the
respondent No.4, 5 & 7 and 1, 2, 3 have relied upon the
same. Today Mr. Zaki Ullah on behalf-of Fespondent No.6
submitted written reply/comments Adjourned. To come
_up for reJO|nder/aEgH~ments on 29.03.2018 before D.B

W

R

(Muhammad '—Iamld Mughal)
MEMBEER




16.05.2019 Clerk to counsel for the appellant and Addl: AG for = .7 7

: - respondents present. Clerk to counsel for the appellant ‘seeks :

adjournment as learned counsel for the appellant was busy - -

- before the Peshawar High Court, Peshawar Adjourned to
03.07.2019 before D.B.

b 4 l F .
' : :

5 : f ' ﬂ E
(Ahmgd Hassan) - (M. Amin Khan Kundi)
- Member ' Member
03.07.2019 Counsel for the appellant and Mr. Riaz Ahmad Paindakheil, -

Assistant AG alongwith Mr. Zakiullah, Senior Audltor for the respondents"‘;;;g:

present. Leamed counsel for the appellant requested for adjournment.j

Adjourned to 29.08.2019 for argaments before D.B.

14

(Hussain Shah) . ’ (M. Amin Khan Kundi)
Member : . ~ Member
29.08.2019 Junior to c;bunsel for the appellant and Mr. Kabir Ullah Khattak,_'

learned Additional Advocate General present. IuniorAto counsel for
~ the appellant seeks adjournment as senior counsel for the appellant

is not in attendance. Adjourn. To come up for arguments. on

12.11.2019 before D.B. , |
[
ember

& -
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12.11.2019

11.12.2019

06.02.2020

Counsel for the appellant present. Addl: AG for
respondents present. Learned counsel for the appellant
seeks adjournment. Adjourn. To come up for arguments
on 11.12.2019 before D.B.

Meﬁ); ' Member

Ao o,

Clerk to counsel for the appellant. Addl: AG for
respondents present. Clerk to counsel for the appellant seeks
adjournment due to general strike of the Bar the case is

adjourned. To come up for arguments on 06.02.2020 before

. i

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA for respondents present. Clerk to
counsel for the appellant seeks adjournment as learned
counsel for the appellant was busy before the Peshawar
High Court, Peshawar. He further stated that similar
nature of appeals have been fixed for arguments on
25.02.2020, therefore the same may kindly be clubbed
with the said appeal. Req'uest accepted. To come up for
arguments on 25.02.2020 before D.B alongwith

connected appeals.

Member Member




~ 30.06.2020

Due to COVID19, the case’is adjourned to 24.09.2020 for

the same as before.

2 62  Pue b eoid 19, 2l z{

J

29.09.2020

cote 18 add'vwvz/ D 294.

-

Appellant present through counsel

Mr: Kab|r Ullah Khattak Ieamed Addmonal Advncate.,' :
- General alongW|th Ahmad Yar Khan A D for’ respendents.
present R '

An appllcatlon seeklng ad]ournment was. . F led sn
connected case tltled Anees Afzal Vs. Govemment on
the ground that his counsel is not available. Almost 250
con‘neeted appeals are fixed for hearing today and the
parties have engaged different counsei. Some of the
counsel are busy before august High Court while's’o\me
are not available. It was also reported that a revi‘ew
petition in respect of the subject mattéir is also pending
in the august Supreme Court of Pakistan, therefore,
case is adjourned on the request of counsel for

appellant, for-arguments on 16.12.2020 before D.B

- @
(Mian Muhammad) (Rozina Rehman)
Member (E) Member (J)
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: 16.12.2020 Junior to counsel for the appellant present. Additional: " ‘
o AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for
respondents present.. ‘
o z lgorméf‘ fec]g‘eéts for adjouriment as learned - senior

o : : ' .- “counsel for \'the' 'aﬁp%llant :is engaged today before the

Hon able ngh Court, Peshawar in different cases.

(Mlan Muhammad)
Member (E)

11.'03.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present.

File to come up alongwith connected appeal N0.695/2017
titled Robinaz Vs. Governfheh_t of Khyber Pakhtunkhwa, on

%

(Mlan Muhammad) (Rozina Rehman)
Member (E) Member (J)
. ‘\' . ‘
01.07.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General

for respondents present.

File to come up alongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

Ca).
(Rozina Rehman) -
Member(J) -
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- . 29.11.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar A.D for respondents present.

File to come up alongwith-connected Service Appeal
No.695/2017 titled Rubina . Naz Vs. Government of Khyber
Pakhtunkhwa on 28.03.2022 before D.B.

Gy

(At|q ur Rehman Wazir) (Rozma Rehman)
Member (E) L Member (J)

28.03.2022 Learned counsel for the appeliant présent. '

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General

for the respondents present.

File to come up alongwith connected Service Appeal
. No.695/2017. titled Rubina Naz Vs. Government of Khyber
2 Pakhtunkhwa on 23.06.2022 before the D.B. ' ,

(Rozina Rehman) | (Salah-Ud-Din)
Member (J) Member (J)

23.06.20

I\)
(8]

Learned counsel for the appellant present. Mr. Ahmad Yar Khan,
Assistant  Director (Litigation) alongwith Mr. Kabirullah Khattak,

Additional Advocate General for the respondents present.

" File 1o come up atongwith connected Service Appeal No. 695/2017
' titled Rubina Naz Vs Government of Khyber Pakhtunkhwa on 03.10.2022

before D.B. o

4

(MIAN MUHAMMAD) ~ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) | MEMBER (JUDICIAL)
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Junior to counsel for the appellant present. Mr.
Muhammad Adcel Bult, Additional Advocate General
for respondents present.

Junior to counscl for the appellant requested for
adjournment on the ground that his senior counsel is not
available today. Last chance is given, failing which the
casc .will be decided on available rccord without the
arguments. To come up for arguments on 04.10.2022
before .1,

r

(I‘arechaPaul) (Kalim Arshad Khan)
- Member (I) Chairman
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ORDER

04.10.2022 1. Counsel for the appellant present. Mr. Muhammad Adeel Butt, Additional. =

Advocate General Tor respondents present.

2. Arguments were heard at great length. Learned counsel for the appellant

submitted that in view of the judgment of august Supreme Court of Pakistan
dated 24.02.2016, the appellant was entitled for all back benefits and seniority
from the date of regularization of project whereas the impugned order. of

reinstatement dated 05.10.2016 has given immediate effect to the reinstatement of '
the appellant. T.earned counsel for the appellant was referred to Para-5 of the
representation, wherein the appellant himself had submitted that he was reinstated
from the date of termination and was thus cntitled for all back bencfits whereas,
in the referred judgement apparently there is no such fact stated. When the
lcarned counsel was confronted with the situation that the impugned order was

passcd in compliance with the judgment of the Hon’ble Peshawar High Court.

decided on 26.06.2014 and 'appcuI/Cl’ decided by the august Supreme Court of

Pakistunt by way ol judgment dated 24.02.2016, therefore, the desired reliet if -
oranted by the ‘Iribunal would be cither a matter directly concerning the terms ol

the above referred two judgments of the august Hon’ble Peshawar IHigh Court

and august Supreme Court of Pakistan or that would, at lcast, not coming under .
the ambit ol jurisdiction ol this ‘I'ribunal to which lcarned counsel for the
appellant and Icarncd Additional AG for respondents were unanimous 1o agree
that as review petitions against the judgment of the august Supreme Court (‘)'I"'
Pakistan dated 24.02.2016. were still pending before the august Supreme Court i)f
Pakistan and any judement of this I'ribunal in respect of the impugned order may.
not be in conflict with the same. Thercfore, it would be appropriate that this
appcal be adjourned sine-die, leaving the partics at liberty to get it restored and
decidéd alter decision of the review petitions by the august Supreme Court of
Pakistan. Order accordingly. Partics or any of them may get the appeal restored

and decided cither in accordance with terms of the judgment in review petitions

or merits, as the case may be. Consign.

;

3 Pronounced in open court in Peshawar and given under our hands and
. [ . ath ) . 3 T
seal of the Tribunal on'this 4" day of October, 2022.

(o m‘ﬁ) (Kalim Arshad Khan)
Member (1) ‘ Chairman
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" The appeal of Mst. Zeeba Gul Famlly Welfare Assistant Female Dlstt Population Welfare

office Peshawar received today i.e. on 07.09.2017 is incomplete on the following score
which is returned to the counsel for the appellant for completion and resubmission within

15 days.

1- Copy of reinstatement order of the appellant mentioned in the memo of appeal is
not attached with the appeal which may be placed on it.

2- Copy of termination order mentloned in the memo of appeal:is not attached with.
the appeal which may be placed on it.

3- Two more copies/setsof the appeal along with annexuresi.e. complete in all respect
‘may also be submitted with the appeal.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

mResa_ lolb  ja017

Zeeba Gul
VERSUS

Govt. of Khyber Pakhtunkhwa and others

INDEX
S# | Description of Documnents Annex | Pages
1. | Grounds of Appeal | 9
2 | Application for Condonation of delay | o—1
3 | Affidavit. I 12
4 | Addresses of Parties. : 1 3
5 | Copy of appointment order “A” 1Yy
6 | Copies of order dated 26-06-2014 in W.P “B” 5= 23
No. 1730/2014
7 | Copy of order in CPLA No. 496-P/2014 “C” Hh~28
8 |Copy of the impugned re-instatement “D” 29
order dated 05/10/2016
9 | Copy of appeal “E” Jo—3!
10 | Copy of CPLA NO. 605-P/2015 | “F” 3237
11 | Wakalatnama | Y

Dated: Q6 /09/2017

Appellant
[ 447

o7 |

AVED I{)BAL GULBELA

AdvocaéHigh Court

Peshawar.

Through

Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawar
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

Khyber Pakhtukhwa
Soervive Fribunal

By Vo—@,&@“_
Dated g 7'— 7(72 Z/ ?‘

Zeeba Gul, Family Welfare Assistant Female (BPS-07) R/ 0
District Population Welfare Office, Peshawar.

InReS.A_ 10/ b /2017

(Appellant)
VERSUS .

1. Govt. of Khyber Pakhtunkhwa Through Chief Secretary
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.
2. Chief Secretary Khyber Pakhtunkhwa at Civil

Secretariat Peshawar.

3. Govt. of Khyber Pakhtunkhwa Through Secretary
Population Welfare Department, Peshawar.

4. Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar.

5. Director General, Population Welfare Department R/o
Plot No. 18, Sector E-8, Phase-V1l, Peshawar.

6. Accountant General, Khyber Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar.

7. District Population Welfare Officer Peshawar Plot No.
18, Sector E-8, Phase-VII, Peshawar.

iledto-day

l% T T e (Respondents).
R’%\fsﬁ?ﬁi"?
Viq \ \'), APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ACT -
1974 FOR GIVING RETROSPECTIVE EFFECT TO
THE APPOINTMENT ORDER DATED 05/10/2016
IN ORDER TO INCLUDE PERIOD SPENT SINCE
BRINGING THE PROJECT IN QUESTION ON
CURRANT SIDE W.E.F 01/07/ 2014 TILL THE
APPOINTMENT ORDER DATED 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS,
PROMOTIONS AND SENIORITY, IN THE LIGHT
OF JUDGMENT AND ORDER DATED 24/02/2016
RENDERED BY HON'BLE SUPREME COURT OF
PAKISTAN IN CPLA 605 OF 2015.

'pl!.l pus
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Aap- o
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‘Respectfully Sheweth;

1. That the app.ellant. Was initially appointed as
Family Welfare Assiétant Female (FWA) (BPS-07)
on contract basis in the District Population
Welfafe Office, Peshawar on 01/02/2012. (Copy of
the appointment order dated 01/02/2012 is

annexed as Ann “A”).

‘2. That it is pertinent to mention here that in the
initial appointment order ‘the appointment was

- although made on contract basis and till project
life, but no project was mentioned therein in the
appointment order. However the services of the
appellant alongwith hundreds of other employees
were carried and confined to the project
“Provisions for Population Welfare Programme in

Khyber Pakhtunkhwa (2011-14)".

3. That later-on the project in question was brdught
from developmental side to currant and regular
side vide Notification in the year 2014 and the life
of the project in question was declared to be

culminated on 30/06/2014.

4. That instead of regularizing the service of the
appellaﬁt, the appellant was terminated vide the
| impugned. office order No. F.No. 4 (35)/2013-
| 14/ Admn, dated 13/06/2014 and office order No.
F. No. 1 (27)/2013-Adm dated: 13/06/2014 and




>

thus the service of the appellant w'as_'terminated

w.e.f 30/06,/2014.

. That the appellant alongwith rest of his colleagues
impugﬁed their termination order before the
Hon’ble Peshawar High Court vide W.P# 1730-
P/2014, as after carry-out the termination of the
appellant and rest of his co}léagues, the
respondents were out to appoint their blue-eyed
ones upon the regular posts of the demised project

in question.

. That the W.P# 1730-P/2014 was allowed by the
Hon’ble» Peshawar High Court Peshawar vide the
judgment and order dated 26/06/2014. (Copy of
order dated 26/06/2014 in W.P#1730-P/2014 is

annexed herewith as Ann “B”).

. That the Respondents impugned the same before
the Hon'ble Apex Court of the country in CPLA
‘No. 496-P/2014, but here again good fortune of

the appellant and his colleagues prevailed and the

CPLA was dismissed vide judgment and order
dated 24/02/2016. (Copy of order dated 24-02-
2016 in CPLA 496-P/2014 is annexed as Ann “C”).




8.

10.

11.

That as the ﬁespohdénts “were reluctant to

‘implement 'the"» judgment and order dated

126/06/2014, so initially filed COC# 479-P/2014,

which became infructous due to suspension order

from the Apex Court and thus that COC No. 479- |

P/2014 was dismissed, being in fructuous vide

order dated 07/12/2015.

That after dismissal of CPLA No. 496-P/2014 by
the Hon'ble A‘pex Court on 24/ 02/ 2016, the
appellant alongwith others filed another COC#
186-P/2016, which was disposed off by the
Hon'ble Peshawar High Court vide Judgment and
order dated 03/08/ 2016 with the direétion to the
Respondents to implement the judgment dated

26/06/2014 within 20 days.

That inspite of clear-cut and strict directions as in

aforementioned COCH# 186-P/2016 the

Respondents were reluctant to implement the

judgment dated 26/06/2014, which constrained .

the appellant to move another COC#395-P/2016.

That it was during the pendency of COC No.395-

'P/2016 before the August High Court, that the

appellant was re-instated - vide the impugned-

office order No. SOE (PWD) 4-9/7/2014/HC
dated 05/10/2016, but with immediate. effect

instead w.e.f 01/02/2012 i.e initial appointment or

at least 01/07/2014 i.e date of regularization of the




project in question."(quy'of the impugned office

re-i‘nstateme'nt‘ order dated 05/10/2016 is annexed

~as Ann- “D"). |

12.

That feeling aggrieved the appellant- prepared a
departmental appeal, but inspite of laps of
statutory peri.od,no findings were made upon the

same, but rather the appellant repeatedly attended

~ the office of the Learned Appelléte Authority for

13.

disposal of appeal and every time was extended
positix}é justure by the Learned Appellate
Authority about disposal of departmental appea1

and that constrand the appellant to wait till the |
disposal, which caused delay in filing the instant
appeél before this Hon'ble Tribunal and on the
other hand the departmental appeal was also
either not decided or the decision is not
communicated or intimated to the appellant.
(Copy of the appeal is annexed herewith as

annexure “E”).

That feeling aggrieved the appellant prefers the
instant appeal for giving retrospective effect to the
appointment order dated 05/10/2016, upon the

following grounds, inter alia:-

GROUNDS:

A.

That the impugned appointment order dated

05/10/2016 to the extent of giving ”ir%unediate




| effect” is illegal, unwarranted and is liable to be

modified to that extent.

B That in another CPLA No. 605 of 2‘015_-the Apex
'Court held that not only the effécted émplpj'fee is
to be re-instated into service, after co_nvefsion of
the project to currant sidé, as regular CiVilVSefvant,
but as well as entitled for all back benefits for the
'perivod ~they have worked with the project or the
K.P.K Government. Moreover the Service of the
Appellants, therein, for the intervening period i.e
from the date of their termination till the date of
their re-instatement shall be computed towards
their pensionafy benefits; Vide'» judgment and
order dated 24/02/2016. It is pertinent to mention
here that this CPLA 605 of 2015 had been decided

alongwith CPLA of 496 of 2014 of the Appellant

on the same date.

C.That thus by virtue of 2009 SCMR page- 01 the
appellant is entitled for equal treatment and is

thus fully entitled for back benefits for the period,




&
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" the appellant worked in the project or with the

Government of K.P.K. (Copy of CPLA 605/2015is

annexed as Ann- “F").

. D.That where' the posts of the appellant went on
regular side, then frbm not reckoning the benefits
from that day to the appellant is not only illegal

and void, but is illogical as well.

E. That where the termination was declared as illegal
and the appellant was declared to be ré—instatéd
into service vide judgment and order dated

126/06/2014, then how the appellant can be re-
instated on 05/10/2016 and that too with

immediate effect.

,f
F. That attitude of the Respondents constrained the

~ appellant and his colleagues to knoék the doérs of
the Hon'ble High Court again and again and were
even out to appoint blue-eyed ones to fill the posts
of the appellant and at last when striét directions
were issued by Hon’ble Court, the Respondents

vent out their spleen by giving immediate effect to




RY
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®

the re-instatement order of the appellant, which

approach under the law is illegal.

G.That where the appellant -has worked, regularly
and punctually and thereafter got regularized then
under rule- 2.3 of the pension Rules- 1963, the

appellant is entitled for back benefits as well.

H. Tha.t‘ from every angle the appellant is fully
entitled for the back benefits for the period that
the appellant worked in the subject project or with
the Government of K.P.K, by giving retrospective

effect to the re-instatement order dated

05/10/2016.

I. That any other ground not raised here may
graciously be allowed to be raised at the time of

arguments.

It is, therefore, most humbly prayed that on

‘acceptance of the instant Appeal the impugned re-

instatement order No. SOE (PWD)4-9/7/2014/HC, dated
05/10/2017 may graciously be modified to the extent of
“immediate effect” and the re-instatement of the appellant
be given effect w.e.f 01/07/2014 date of regularization of




()

‘the project in quéstibh and converting the post of the
appellant from developmental and project one to that of
regular one, with ‘all back benefits in terms of arrears,
seniority and promotion,

Any other relief not specifically asked for may also
_graciously be extended in favour of the appellant in the
circumstances of the case.

Dated: 06/09/2017.
| Appellant

BAL GULBELA
dvocatg High Court
Peshaw '

NOTE:-

No such like appeal for the same appellant, upon
the same subject matter has earlier been filed by me,
prior to the instant one, before this Hon’ble T¢ibuial.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In CM No. /2017

Zeeba Gul

Versus

Govt. of K.P.K & Others

APPLICATION FOR CONDONATION OF DELAY

RESPECTFULLY SHEWETH,

1. That the petitioner/Appellant is filing the
accompanying Service Appeal, the contents of which
may graciously be considered as integral part of the

instant petition.

2. That delay in filing the accompanying appeal was
never deliberate, but due to reason for beyond

control of the petitioner.

3. That after filing departmental appeal on 20-05-2016, \
the appellant with rest of their colleagues regularly
attended the Departmental Appellate Authority and
every time was extended positive gestﬁres\by, the
worthy Departmental Authority for disposal of the
departmental appeal, but in spite of lapse of statutory
rating period and period thereafter till}filing the
accompanying sérvice appeal before thiis Hon’ble
Tribunal, the same were never ‘decidedi or never ‘

communicated the decision if any made thereupon. ‘




Y
4. That besides the above as the accompanying Service
Appeal 1s about the baék benefits and arrears thereof
and as financial matters and questions are involved
‘which effect the current salary package regularly etc

of the appellant, so is having a repeatedly reckoning

cause of action as well.

5 That besides the above law always favors
adjudication on merits and technicalities must
always be eschewed in doing justice and deciding

cases on merits.

It is, therefore most humbly prayed that on
acceptance of the instant petition, the delay in filing
of the accompanying Service Appeal may graciously
be condoned and the accompanying Services Appeal
may very graciously be decided on merits.

Petitioner/A

Dated: 06/09/2017 -
‘ : D) ant

Through ;
OBAL GULBELA

,/ﬁigh Court
Y.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

‘InReS.A /2017
Zeeba Gul
VERSUS

Govt. of Khyber Pakhtunkhwa and others

AFFIDAVIT

I, Zeeba Gul, Family Welfare Assistant Female (BPS-07) R/ o District
Population Welfare Office, Peshawar, do hereby solemnly affirm
and declare that all the contents of the accompanied appeal
are true and correct to the best of my knowledge and belief
and nothing has been concealed or w1thheld from this

Hon’ble Tribunal.

DEPONENT
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

APPELLANT.,

SERVICES TRIBUNAL PESHAWAR

In ReS.A /2017
Zeeba Gul
VERSUS

Gox}t. of Khyber Pakhtunkhwa énd others

ADDRESSES OF PARTIES

Zeeba Gul, Family Welfare Assistant Female (BPS-07) R/o
District Population Welfare Office, Peshawar

RESPONDENTS:

1. Govt. of Khyber Pakhtunkhwa Through Chief Secretary

Dated: 06/09/2017

Khyber Pakhtunkhwa at Civil Secretariat Peshawar.

. Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar. o

. Govt. of Khyber Pakhtunkhwa through Secretary
Population Welfare Department, Peshawar.

. Secretary Population Welfare Department, Khyber
- Pakhtunkhwa at Civil Secretariat, Peshawar.

. Director General, Population Welfare Department R/o
Plot No. 18, Sector E-8, Phase-VII, Peshawar. |

. Accountant General, Khyber Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar.

. District Population Welfare Officer Peshawar Plot No.
18, Sector E-8, Phase-VII, Peshawar.

Appellant

Through
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ee ¢ . Govemmentof Khyber Pakhtunkhwa =~ L 7 el e
i _Population Welfare Department h/ ’
Office of the District Population Welfare Officer .
House 4501, Street No.03, Sikandar Town Peshawan, - : : g
S o : Dated Peshawar, the ¢ [ 702/2012. ‘pt/\ﬁ
OFFER OF APPOINTMENT: _ ‘ LS

F.No.1 (27)/2011-2012/Admn: Consequent upon the recommendation of the Departmental Sele%’:m
Committee (DSC) you aie offered of appointment as Family Welfare Assistant Female (BPS-5) on contralt
basis in the District Population Welfare Office, Peshawar for the praject life on the following terms and
conditions: ‘ '

“PERMS & CONDITIONS

i Your appointment against the post of Family Welfare Assistunt Female (BPS-5) is purcly on
contract basis for the project life. The order will automatically stand terminated unless.
oxicaded you will get in BPS-3 (5400-260-13200) plus usual allowances as admissible under
the niles. ' :

2. Your services will be liable 1o termination without assigning any reason during the currency of
' the agreement. In case of resignation 14 days prior notice will be required otherwise your 4
days pay plus usual atliowances will be forfeited.

3 You shall provide Medical Fitness Certificate from the Medical Superintend of the
DIQ lospital Peshawar before joining service.

4. f3cing contract employee, in no way you will be treated as Civil Servani and 1 case
vour-performance is found un-satisfactory or found committed any mis-conducl, your,
scrvice will be terminated without adopting the procedure provided in"Khyber
tuihtunkhwa (E&D) Rules, 1973 which will not be challengeable in Khyber
Pukhiunkhwa Service Tribunal/ any court of law. :

3. You shall be held responsible for the losses accruing to the Project due o your v
carciassness or in-cfficiency and shall be recovered from you. . j
) 0. Vou will noither be entitied to any pension oy gramity for the services readered by you
nui you will contribute towards GP Fund or CPFund. «
7. I'his olfer shall not confer any right on vou for regularization of your service against
the post oceupicd by you or any other regular posts in the Department..
8. Y 2w have to join duty ai your own expenscs.
9, If you accept the above terms and conditions. you should report for duty to this Office
swithim 13-days of the receipt of this offer failing which your appointment shiall be
—— considered as cancelled. . : :
: N A
. You will execute a surety bond with the Department.

District l’opﬁlati()n Welfare Officer,

. Peshawar.
Mrs. zecha Gul /o Karim Jan. '

Copy lorwarded to the, -

1. Accountant General, Khyber Pukhtoon Khwa.

5. PS o Minister for Population Weliare, Khyber Pukhtoon Khwa, Peshawar.

3PS 1o Direcior General, Population Welfare Department. Khyber Pukhtoon Khwa, Peshawar.
4. Accountant Loval for necessary action. -\ '
s . ' 5. Personal Fie of concerne o

, ATT S %Di‘s:t)rict Pbpulation Wi

Peshawar.

arc Gificer,

.
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NISAR HUSSAIN KHAN, J...

Ly way of instant

W ,Jcrr./on ‘petitioncrs seek issuance of ci: uppropriate

-

‘wn’f ror dac/ur:uon to the cffece that they hove beon

wilidiy appoiated on the poili under the Schieme “Provision

Cof “Bopulation Wellure [’rogmmr{':c“ wwihich  hus been
brouyht on regular budget and the posts on which the

oetitioners are-working have become regulur/permanent

pesis, hence petitioners are entitled to be regularized in

line with the Riegulurization of other staff i witnilar [Projecty

and refuctunce (o this effect o the purt wfrelpo

denty i

e BN
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 JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P.No.1730 of 2014
With CM 559-P/14 An/CM 600 and 605/14

JUDGMENT

Date of hearing ___26/06/2014 o ‘
Appellant Muhammad Nadeem .... By Mr Jjaz Anwar Advocate.
Respondent Govt. tc by Gohar Ali Shah AAG..

e sk s o ok s ok sk ke ok ok ks ek kK

NISAR HUSSAIN KHAN. J:- | lBy way of instant writ
petition, petitioners seek issuance of an appropriate writ
for declaration to the effect that they have been validity
appointed on the posts under the schen.lev “Provision of
Population Welfare Programme” which has been brought
on regular budget and the posts on which the petitioners
are working have become regular/permanent posts, hence
" petitioners are entitled to be regularized in line with the
Regularization of other staff in similar projects and

reluctance to this effect on the part of respondents in




regulacization of the petitioners is illeqal, mualafide and

4

J‘fC;UdAUPQ‘I their degul gl und ol o Culthegueiee:

-

-

pettioners be declored o regelur civil servants jor all

intent and purposes. -

IS}

Case of the petitioners is that the Provincial
Government Health Deparcment approved o schicme

namely Provision for Population welfare Prograrmme for a

oeriod of five years from 2010 to 2015 Jor sacio-ecconomic

.

well being of the downtrodder cit:':;-n “and improving the
basic hca!'.:h'structurc; rhucb:hcy have been pecforming
:}7?/r d&"t/«":'.s .:; lrhc bese of their ob[/:cy with scal and cest
which made the project and scherne successful and result
o;.'icn.t(;'ld _v;h_[c;.ﬁ pon:tmfn(:b’ the Government to convert i
fram ADP to current budget. Since vahole schierne has been
bLroughl on :f:c regular side, 5o the conployees of Uie
Sscherne ywere also lo be a'IJ.‘.U/'bud. G the wumc unulogy,
some of the .?faff mernbers have Leen rcgu/én’zcd whereuas

the petitioners have been discriminated who ure cntitled to

alike treatment.

i
i
H
;
i
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Regularization of the petitioners is illegal, malafide
and fraud upon their legal rights and as a
consequence petitioners be declared as regular civil

servants for all intent and purposes.

2. Case of the petitioners is that the Provincial
Government Health-Debartment approved a scheme
namely  Provision  for Population ~ Welfare
Programme for period of five years from 2010 to
2015 for socio-economic well being of the
downtrodden citizens and improving the their duties

to the best of their ability with zeal and éest which
mode the project and scheme successful and result
oriented which constrainéd the Government to
convert it from ADP to current budget. Since whole |
scheme has been brought on the regular side, so the
employees of the séheme were also to be absorbed.
On the same analogy, same of the staff members:
have been regularized whereas the petitioners have
been diécriminated who are entitled to alike

"; .

treatment.




“Ajmal and 76 others hove filed

averred ifi-the main viric oe

and proper that their Jate be docided
the sumc s petition as they

“planc. As suth both the crvir Pz

Some

th

::\.J.,a,‘g,ul[cani:;/irrt(:."vurn:/”: nenely
vd C.ri No. COT-12/2244 and

enother alike C.:"/J.No,COS—J"/.?O.}'II Ly Anvear Khar ond 12

athers have prayed for there ipleadinent g (e vl

petition with the Canrlention that iy arer il SV 1 e

M .‘Ic/zcr'm://*rojcc[ nuinely /fi'ow';iwrjur Pupulation

vielfare Programime Jorthe tast frve years 1. contended

by the upplicants thute they have cxactly the same case ur
tition, so they be implecaded in
I

the main writ petition us they seck same relief ugainse

same respondents. Learned AAG present in court was put

on notice who fia: Got no oljectiun un wrvepiance of the

applications and impleadment of the applicants/

lnterveners in the mein poetition wnd rightly o vl all e

applicants are the employees of the same Project and have

got came gricvance. Thus instead of Jorcing them to file

[

separate petitions and ashe for comments, it would be juse

once for ol throingh

Stand o the wage lecepent

Coapplication:s are alle v

. - -
L




3. Same of the applicgnts/intervehgrs namely Ajmal and 76
others have filed C.M.No. 600-P/2014 and another alike
C.M.No.605-P/2014 by Anwar Khan and 12 othérs have prayed for
their impleadment in the writ petitioﬁ with the contention that they
are all sieving in- the same scheme/project qamely‘ Provision for
' Population Welfare Programme for the last five years. Itis
contended by the applicants that they have exactly the same case as
averred in the main writ petition, so they be impleaded in the main
writ petition as they seek same relief against same respondents.

Learned AAG present in court was put on notice who has got no

objection on acceptance of the applications and impleadment of the

applicants/Interveners in the main petition and rightly so when all
the applicants are the employees of the same Project and have got
same grievance. Thus instead of forcing them to file separate
petitions and ask for comments, i.t would be just and proper that their
fate be decided once for all through thé samé writ petition as they
stand on the same legal plane. As such both the Civil Misc.

applications are allowed
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wnd the dpplicants chall be treated as petitiviers in the
mzin pettion who would be cotided (o e sume

treatment,”

Comments of respondents were called which .,

FAY

o were gcecordiagly filed in which respondents have admittied

that the Project has been converted into Regulur/Current

N

'-;j"a’c- of the budget for the vedr 2014-15.' und all the posts
have comme under fh~c crnbit of Civil servants Act, .‘."_‘)’/.'J" crrd
:A‘op_oin”tmcnt,j Promoci‘on lund- Transfer  Rules, 1989,
._‘-!bwcucr, they coptcna’ed tha;thc posts vill be: advertised
.afrc:;h undc:‘c the. p;—occdurc luid ‘r!ow;l,'.for;w'hich the

pAet:‘rion‘crs ‘v'.lgvu!d be free to compete alongwith othcrs:

However, their age factor shall be considered under the

elaxation of upper age limit rules. .
S s We have heard Icarned counsel for the

petitioners. and thé learned Additional Advocate General

and have elso gone through the record with thcir velualile

assistance.
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And the applicants é‘hall-be treated as petitioners in
. the main petition who would be entitled to the same

treatment.

| 4. Comments of respondents were called
W_hich were accofdingly filed in which respondents
have admiﬁed that the Project has been converted
‘into Régula‘r/Current side of the budget for the year
2014-2015 and all the posts have come under the
ambit of Civil sefvants Act, 1973 and Appointfnent,

Promotion and Transfer Rules, 1989.

However, they contended that the posts will be
advertised afresh under the procedure laid down, for
which the petitioners would be free to compete

alongwith others.

However, their age factor shall be considered under

the relaxation of upper age limit rules

5. We have heard learned counsel for the
petitioners, and the learned Additional Advocate
General and have also gone through the record with

their valuable assistance.

|2 A S
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Cis appurcnt froms the ceegid thao e pouts

held Ly the putitioners wie adverized i thie Howespajid

on the bagis.of which clf the pcticio::w;;rs opplicd and they
had u.f:.dergbne- due process of test and interview and
thereafter th{:}/ vere appointed on the respective posts ?f
amily Welfare Assistant {mc.}c & female), Fcrh_f!y Welfcre

orker (F), Chowkidar/\V/atchraun, Helpee/Maid , upon

.'ecommerda"o of tne Departmentel  Selection

Committee, though on contract basis in the Project of

provision for Population Weljare Programme, on different

dates i.e. 2.1.2012, 3.1.201Z2, 10.3.2012, 29.2.2012,

| 27.6.2012 ,°3.3.2012 und 27.3 5017 ete. All the petitioners ‘

were réc;uit‘cd,(a{J,oointcd in u presceibed mmapnes ufter Aduc

wdherénce to all the codal farmalitics und since their

appuinunents, they have becn perforiing chreir dutics o

the best .of ctheir ability wnd capability. There s no:

complaint against’ themn of uny slackacss in performance of -

tion of their blood and sweat

their duty. fewsus the consump

which ade the project successjul, thiut ra whiy [

Provinciul Government convnru.d it frour oevelopnental to /
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- 6. It is apparent from the record that the
posts held by the petitioners were ad;/ertised in the
~ Newspaper on the basis of which all the petitioners
aﬁplied and they had undergone due process of test
and interview and thereafter they were appointed on
the respective posts of Family Welfare Assistant (male
&  female), Family Welfare Worker  (F),
Chowkidar/Watchman, Helper/Maid | , upon
recommendation of the Department selection
committee of the Departmental selection committee,
through on contact basis in the project of provision for
population welfare programme, on different dates i.e.
1.1.2012, 3.1.2012, 10.3.2012, 29.2.2012, 27.6.2012,
3.3.2012, and 27.3.2012 et;:. All the petitioners were
recruited/appointed in a prescribe manner after due
adherence to all the formalities and since their
appointments, they have been performing their duties
to the best of their ability and capability. There is no
complaint against them of any slackness in
performance of their duty. It wés the consumption of
their blood and sweat which made the '“p'r_éljg
successful, that is why the provisional govef '

converted it from development to
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_-ﬂl‘\ ;.. arer Welfure Home for Desctute Childien  Disirict

non-developmental wide and brought the szheme on the

TCurreat hudgoer,

We are miindful of the fuct. thal their cuse

docs ot com viithing the wisbil of PR

Linijoloyaes
) Yr’-?'cg_u/grizu:ion .of‘.‘Ic;rvice:) Act ZO'O:’J, but ¢t the same Ui
..3 we cc_mnbt /osc';:igf':r of the fact thar it were the dcvou:;f

;.f.frvfcés taf the péti;:'bners vhich m.c:dc the Government

reollze to convert the scheme on regular budget, o it

would be higlh‘lz unjustificd that i seed
nour!.,hcd by.‘:hu pu:'i:ioner;‘ iy plucked by someone clse
when grown in full bloom. Parn‘;u!ar!y when it s manifest
fkom'record that pursucnt to the conversion éf a§‘Sner
‘,oroj.ects fo_rm developmental to non-development side,
‘rhei’r. g@p/oyees Wer_e"regu/arizeﬁ. There arc reqularization’
o‘rdcr:: of the cm,o/oyca;"of other alile ADH Sehemes veliich

were brought to the regular budget, few instances of which .

Charsadda, Welfare Home for Orphan Nowsherc and

Establizhraent  of tMentally’ Retarded  and Pryzizally

Handicapged- Centre for Specialt Children Nowshora
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Non-development side and broilgh’t the scheme on the curreﬁt
. budget.

7.We are mindful of the jact that their c‘ése does not céme within the
ambit -of NWFP Erhployees (Regﬁlarization of Services) act 2009,
but at the same time we cannot lose sight of the fact that it were the
devoted services of the petitioners which made the Gé)vefnme.nt
realize to convert the scheme on regﬁlar budget, so it would be
highly unjustified that the seed sown and nourishéd by the
petitioners is plucked by someone else when grown in full bloom.
Particularly when it is maﬁifest from record that pursuant to the
coﬁversion of the other 'pfojects from development to non-
development side , their employees were regularized. There are
régularization orders of the employees of other alike ADP schemes
which were brought to the regular budget; few instances 6f which
are: welfare Home for orphan Nowshera and establishment of
Mentally retarded and physically Handicapped center for special

children Nowshera,




~

industrial Training Centre Khoishgi Cala Nowsshera, Dar ul

B

Amun Mardan, Schabilitation Coentre for Drug Addicts
Peshaewar and Svrat end industrial Training Centre Dagai
Qodeem’ Bistrict Mowshera, Thewe were the projects
. . "
brought to the flevenue side by converting from tie Al Lo
curreat “budget and their employees were reqularized.

while the petitioness are going Lo Lo treated with difjerant

vardstick which is height of disceirnination. The cmpluyecs

of all the oforesaid projects were regularised,  but

petitioners are being asked to go through fresh process ol

tgsr_and intervievs after cdverti;ement and competc. with -
othcrs and their uge factor shall be considered in
accéid&nce.with rules. The pctf:iq-ncrs v;fho have spent be:;:‘:
bload.of thelr life in the projucfl shalt be thrown out 'fu‘ '

not qualify their criteria. We have noticed with pain and

anguish that cvery now and then we are.confronted with

nurnerous such lilke cases in which projects ore launched,

youth searching for jobs are recruited and after few years

they are kicked out and thrown astray. The courts also .

'

Ccannot help then, being contract cinployces of the prlujci;t
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Industrial Training center khasihgi Bala Now‘shera, Dar Ul Aman-

Mardaﬁ, rehabilitation center for Dryg Addicts Peshawar and Swat
and Industrial Training center Dagai Qadeem District Nowshera.
These were the projects brought to the Revenue side by convertiﬁg
from the ADP to current budget and there employees were
regularized. While the petitioners arc going to be retreated with
different yardsﬁck which is height of discriminafioﬁ. The employees
of all the aforesaid projects wére regularized, but petitioners are
being asked to go through fresh process of test and interview after
advertisement and comp‘ete with others and their ége factor shall be
considered in accordance with rules. The petitioners who have spent
best blood of their life in the project shall be thrown out if do not
qualify their criteria. We have npticed vlvith pain and against that
every now and then we are confronted with numerous such like
cases in which projects are l_aunched, youth searching for jobs are
recruited and after few years they are kicked out and thrown astray.
The courts also cannot help them, being contract employees of the -

project
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‘thé qugust Supreme Court.
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& they are meted out the treatment of master and servant. Having
been pﬁt in a situation of uncertainty, they more often than not fall
prey to the foul hands. The policy makers should keep all society in
mind.

1. Learned counsel for the petitioners product a copy _of order of this
court passed in w.p.no2131/2013 dated 30.1.214 whereby project
employee’s petition was allowed subject to the final decision of the
august Supreme court in c.p.344-p/2012 and requested that this-
petition be given alike treatment. The learned AAG conceded to the
proposition that let fate of fhe petitioners be decided by the august
Supreme Court.

9. In view of the concurrence of he learned counsel for the petitiohers
and the learned Additional Advocate General and folloWing the
ratio of order passed in w.p.no.2131/2013,dated 30.1.2b14 titled
Mst. Fozia Aziz Vs. Government of KPK, this writ petitioners shall

on the posts
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Subjects to the fate of CP No.344-P/2012 as identical

proposition of facts and law is involved therein.

Announced on
26" June, 2014.
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GOVERNMENT OF KHYBER PAXHTUNKHW
POPULATION WELFARE DEPARTMENT

02" Flacr, Abdul Wail Khan Multiplex, Civi: Secretariat, Peshawar

Da*ed Pcshawar the 0“m October, 2016

| ' CEFICE ORDER : ‘ K Z’
|

Ne. SOE {Py va; 4-9/7/2014/5C:- In co“nntmnce' with the jucgments of *h_ Hm Jhll‘
; , Peshawar High Court, Peshawar dated 26-06- 2014 in W.P No. 1730-P/2014 and Atigus?
Supreme Court of Pakistan dated 24-02-2G16 oassed in ka Petition No. 490- D,”ult.
| - the ex-ADP e,ﬂp'oyx.es of ADP Scheme titled “Provision for Population. Welfare
! . - Programme in Khyber Pakhtunkhwa (2011-14)" are herebv reinsiatod against the
sanctioned regllar posts, with immediate effect, subject Lo the fate of Revisw Pertition
panging i the . August Supreme Court of Pakistan.

; SECRETARY
GOVT. OF KHYBER PAKHTUNKHWA
POPULATION WELFARE DEPARTMENT.

-

Endst: No. 3GE (PWD) 4-9/7/2014/HC/ Da hewar the 05 Oct: 2016

Cop r‘o' nformation & necessary action to the: - .o 4
_ ;

Accmntam Genéral, Khyber Pakh;mh hwa.

Director General, Population Welfare, Khyber Pakhtu"khwa Deshawar

District Population Wel are Officers in Khyber Pakhtunkhwa.

District Accounts officers in Khvber Pakhiunkhwa,

Officials Concerned

PS te Advisar to the CM for PwD, Khyber Pakhiunkhwa, Peslhawar

7. PS 1o Secratary, PWD, Khiyber Paikhiacikhwa, Peshuwar,

8. Registrar, Supreme Court of Fakistan, lsiomabad.

Y Registran Peshawar High Court, Boshiwier

i0.  Master file

N B W N e

St\.TIOi\’D FRICER {ESTT
FHONE: NO. 0831-5223523
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- To,

The LhrefSecretary, T W o
Khyber Pakhtunxhwa Peanawar ' 7

Subject: DEPARTMENTALAPPEAL

N 5 - ] . . t

. .‘. .

Respected Sir, o
b

e ——

With profound respect the undersigned subrpit as .

under:

1) "leia't-‘fche ‘undersigned 'a_,l'\_oh'g;__'v"vi%:h others have .

ki T _ ,
- been re-instated in. service with. .immediate
effects vide order dated v0_5-l10.'2.016.

i . . . 4

2)'That" the undersigned-and other officials were

3

' renularlzed by the honourabie High Court,

Pesnawar ‘/Ide Judgn‘ent -/ r*rder dated

’6 06 2014 whereuy it was stated that petmone.

;—s“hai! remain in service. -

-

~‘3) That agalnst the sald Judgment an: appeal was"'

Co ; preferred to the. honourab!e Gupreme Ceurt butv

the Govt.. dppeals were L.tfmlssed b,/ the Iarger_

bench of Supreme Court v'de j':L ment dated

124.02.2016.

4) That now the applicant. is entitie for all back
"be-nefitﬁ' and the senijority is also require to
reckoned from the date of: rcg.:laruation of

prOJect mstead oT :mmedlatc effec

) That the said principle has been di

detail in the judgment of august Supreme Cot




vide order dated 24X02,2016 \,/vherebv it was held"

that appeilants are reinstated i ervice'from the

~ date of termination .and are entitle for all back

N ‘

- benefits. |

'é) T‘hat:-sa.iid priﬁcipleé are also fequire to be follow
E e ‘. | in the present case in theilight of 2009 SCMR 01.
;; It s, - thereforg, h‘qmb_lyl prayed that. on
3 | . ' ‘ﬁccqptance of t]:L’iS. .aipp.:za'l the  applicant /

petitioner may graciously be allowed all back
' f . .
L.

benefits and his seniority be reckoned. from the

date of regularization of project instead of
b= f

immediate cffect.

-

’

—_ i~

Yours @bé’diently S

kD
. | fLeeba Gui T
| Pamily Welfare Assistant(Female)
Popuiation Weltare Department
Peshawar ¢ ‘
‘Office of District Fopulation
»  Welfare Gificer,
Peshawar.

Satedr 26.14.2016
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. ;. ‘ V ) W
s ,/' N _ : INTHE SUPREME COURTY Ol' PAKISTAN &=
o \} . ( Appetiate JurisdiThion ) -
R 'PRr*suNT
T MR. JUSTICE ANWAR ZAHEER JAMALI IILJ
COBY MR. JUSTICE MIAN SAQIB NISAR -
N R MR. JUSTICE AMIR HANI MUSLIM .
i MR. JUSTICE IQBAL HAMEEDUR RAHMAN -
i MR, JUSTICE KHILJI ARIF HUSSAIN - -
I CIVIL APPEAL NO.605 OF 2015
. i : ‘ 10n appeal agrinst the judgment duted 18.2.2015 ] . .
. | . o Passcd by the Peshawar High Court Peshawar, in ¥ e o : N
B - © Wril Petition No.1961/2011) § o
i Rizwan Javed and others e Appellants i
o VERSUS S L
" I o o Secretary Apriculture Livestock etc Respondéms‘ - _ ':
B PR : :
IR " .. - lorthe Appellant :°  Mr. Jjaz Anwar, ASC
R o : Mr. M. S. Khattak, AQR
o S : o '
o S ~Forthe Respondents: © Mz, Wagar Ahmed Khan, Addl. AG KPK Lo
S T - ‘Date of hearing : 24-02-2016
| ‘E‘ . . . . . -
; i : o
N ORDE R ) o
AMIR HANI MUSLIM, J.- This Appeal, by leave of thé- .
Ceurt is Hirectc'd against the judgmcnt dated 18.2.2015 passcd k by t'hc. o
i r'c,st awar lImh Court, Peshawar, whueby the Writ Petition fllbd bv ll]L' :
: o Appcllzmtswgls dxsnusscd. ) ,
N 2, v The facts necessary for Lhc plcscnt plou.cdmgs are that on o
25-5-2007, thc Agrlculturc Departicnt, KPK got an advcrtiscmcnt. _— [
published in the press, inviting applications against the posts mentioried inc N T
! : - B
" -ithe advertlscment to be ﬁllc,d on contract basxs in the Provmcml A}z,l -
. dusmess Coordination Cell [hereinafter u,fcucd lo as ‘the C(.ll] Tllu--
Appt.l ants alonbwuh oihers applicd against the various posts. On varions | -
: L i I T
ATTESTED
L - ) socx.u-gk;s"éf{'\; L ' ‘I




- I

“dates i the monthy oF depsinun, wvv o}
Departinental Seleotion  Cominittee {OK

. Comput.nl Authouty, Lhc Appullmtq were appoinicd against various. Pbsts '

in the Ccli mxtnlly on contract ba51s fcn penod of one yezn extendable

subject to satisfactory performance in the Cell. On 6.10.?_008, through- an

' Office Oxdex thc Appellants were granted extension in their comracts for

the next one yeur. In the year 2009, the Appc.llants contract was dgu,in

extended for another term of one year. On 26.7 2010 the "commcuml term

~ of the Appellants was further extended for onc mMOre year, in view of Lhc.

Policy of the Government of KPK, Establishmcm and Administration

Department (Regulation Wing). On 12.2. 2011 the Cell was convcrLc'd' o

the regular side of the budget and the Finance Dcpamment Govt. of KP.I(_
agreed to creale the cxisling posts ©

‘Manager of the Cell, vide order datcd 30. 5201

services of ihe Appcllants with effcct from 30 6.2011.

3. . - The Appellants mvoked the constitutional _]unsdmuon o'f the

lcamcd Pe_éhawar High Court, Peshawar, by
' 'No..1~9,6-/2011 “against the order of their termination,
‘that many other employces working in diflere

been regularize

and thls Court The learned Peshawar High Court dismisséd"the_ Writ )

Pegition of the Appellants holding as under : -

“6. While coming to the case of the petitioners, it wouid_.‘
reflect that no doubt, they were contract employees and were

also in the field on the above said cut of date but they wcrc: ’
project employecs, thus, were not entitled for regularization. [
of their services as cxpiamcd above. The august Supremuj.'

Court of Pakistan in thc case of Government of K/lyh('r'

the approval 01'[ thel =

1, ordered the tcumnauon of

illmg Writ Pumon'-
majnly on Lhc ground :
nt projects of the KPK huvc o

ed through different judgments of the Peshawar Hif;h Com'i

n rcgulm side. However, Lhn. PLO_]LCl

-.Colrt Assoc.me ,=|'.ﬁ.t
3 uprcmt. Coutt of P
L 1$'am:~.l>m

aklsld(’




e Stoch and, Caaperative

Dokfiggnkinvn Apriculise

Departnient through it S‘g:r_emry and others vs. Alunad
Pin and_another (Civil Appenl NO.GE720TA decided on
' 24.6.2014), by (1i$l\‘||i'g'\]'t§lﬁ'ff§ liic caved 6l Government_of
NJ'V.I';I‘ vy, Abdultah _fKhar: ('MH} ESCM]{ oY) el
Gaovernment of NIEP (now KLE} . FKufeem Shah (201)
SCMR 1004) has categorically held so. The concluding para
~of the said judgment would require reproduction, which

reads as under ;-

“in yview of the clear stalutory provisions  the
respondents cannot seek regularization us they were .
~ -admittedly project employees and thus have beg,
- expressly excluded from  purview of th
‘Regularization Act. The appeal is therefore allowed,
the impugned judgment is set aside and wril petition
filed by the respondents stands disimissed.”

7 T In view of the above, the petitioners cannot seel
regulari‘zati.b}\ being project employecs, which have been
. expressly excluded from purview of the Regularizution Act.
Thu;&;, the if\stzmt Writ Pétition being devoid of merit s
;“ . ||ut'cb)' dismigsed. ‘
4, . - The Appellants filed Civil Petition for leave 10 Appeal -

No.1090 5£ 2015 in which leave was gruhtcd’ by this Court on 01 07.2015.

_I—Ierice this Appeal. ' . o
A ' e

5. Wc have'heard the learned Counsel fo_r the Appcilants dnd:(hé
1cam:;d'Addition~al Advocate General, KPK. The only distinction betﬁ_’.ccn '
. the case 0:[’ the present Appellants and the c_ascv-of the Respondents in Ci\’fl
Appeals No.134-P of 2013 etc. 18 that the project in which the present
.?\ppcllanitsj‘v'\"erc appointed was Laken over by the KPK Govc-mn'\cnt.“i-ﬁ‘.L."hc..' |
ycar'2011 whereas most of the -f)rpjects in which the aforegaid Respdn(.iic;xts‘j.‘ S "! B
were appofiited, were regularized before the cut-off date pfovidca in‘t:IfI'ortH o
'\‘Vc;st Frc‘)‘nbtie;' Province (now KPK) Employees (Regulzirizatio;l of Scr‘v‘iccs) ’-
B contract ,bzlxlsis in the project and after completion of all the rcquisit‘;idodai '

formalities, the period of their contract appointments was extended. from

ATTESTED . |

,cé%v%%%%f

. //. ) oL
. S _ : |
‘Court Associste )
’ tlpremc‘Counot pakigial, .
-.‘I»l‘sl@in.'\tmg! S
Voo

!
-8
4
i

Act, 2009. The present Appellants were appointed in the year 2007 '.'onl-. b -




lime o time up 0 30.06.2001, W 'hu. project was LaKCn OVET vy v 2

Government. 1t appeats that thc AKppellants were not a!low«.d ) (,onum

oyu,t hlatmd the Govertynent by chers

" afies the change of hands 01 lh«, pr

had dppointed (lltkuu\L persons in pl.m, of -the Appetlunts I

yickinmy

covered by the i fciplus taid down by tin

ase of the present Appellants s

: Court in the case of Civil Appeals No.134-P of 2013 cte. ((;ovunmuu 0,

KPK. through Secretary, Agriculture 8 Adnanullah aod others) ds e

Appellants. Were discriminated against and were alsovsimilarly. pld(. d

v

project employces

allow this Appeal and 5 u aside

: 7. . "We, for the aforcsaid reasons,

be remnst wed I oservict l-un-

e impugned judgment {he Appellants shall

b ’ R © the date of.tmin‘ rermination apd are also held entitled to the back benehts

for the pmod they have wouxn,d with the project ot the KPK Governmeits

© o The serviee ul the /\ppt” mly for the mturvcmnp period Lo, from the dawe ot

thelr termination il the date of thew relnstatement shall be computed

S

-

towards their pensionary benefits

'

g/~ Anwar 7aheel Jamaly, !

. Jd/- Mian Sacqib Misal, J
Qelf- AT Hanl, \/lusum,j
gd/- 1gbal Hameedur hdhman

' g/ Khilji Apif Hussain; J
Cem‘sod to. bc Truc Copy

1) Court Assocnlt.
w Count oA Pakxstan
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L eI 1
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Y BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR. T

Service Appeal No.1016/2017

ZebaGul (Appellant)
- VERSUS
1. - Government of Khyber Pakhtunkhwa and Others. .................o. (Respondents)
i .
Index
S.No. Documents Annexure -Pa_ge
1. Para-wise comments. 1-3
2. Affidavit 4

DEPONENT
Sagheer Musharaf
Assistant Director (Lit)
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- A

'S IN THE HONOURABLE SERVICE T RIBUNAL, PESHAWAR.

In Service Appeal No.1016/2017. : ' . ’ B

Zeba Gul . s : (Appellaht)

VS
The Govt. of Khyber Pakhtunkhwa and others....... " (Respondents)

Joint Para-wise reply/comments on behalf of the Respén.dents No.4, 5 .& 7.

' Respectfully Sheweth,

Preliminary Objections

That the appellant has got no locus standi to file the instant appeal.

1
2. That no discrimination /injustice has been done to the appellant.
3. That the instant appeal is bad in the eye of law.

4. The appeal is based on distortion of facts.

~

That re-view petition is pending beforz The Supreme Coutt-of ‘.’ akist an, Islamelbad

wn

On Facts.

1. Incorrect. That the appellant was.iniiially appoinied on project post as Family welfare
Assistant in BPS-05 on contract basis till completion of project fife i.¢. 30/6/2014 under |
the - ADP Scheme Titled “Provision for Population Welfare Program in Khyber |
Pakhtunkhwa (2011-14)”. It is also pertinent to mention that during the period under
reference, there was no othcr such proyect in/ under Populahou Weltare 1 cpammm with

not mentloned n the offer of appomtment
2. Incorrect. As explained in para-1 above. .

[FS]

Incorrect. The project in question was completed on 30/6/2014, the project posts were
abolished and the employees werc terminated. According to project policy of Govt. of
Khyber Pakhtunkhwa on. completion: of scheme, the employces were to be terminated
which is reproduced as under: “on coropletion of the projects the services of the project
cmplowcs shall stand terminated. However, -they shall be re-appointed on need baﬂlﬁ, if
the project is extended over any new phase or phases. In case the project posts are
converted into regular budgetary posts, the posts shall be filled in according to the: rules,
prescribed for the post through Public Service Commission -or- The Departmental
Selection Committee, as the case may be: Ex-project employées shall have no right of

-adjustment against the regular posts. However; if eligible, they may alsc apply and
compete for the post with other candidates. However keeping in=view requircment of the
Department, 560 posts were created or current .side for applying to which. the project
employees had experience marks which wire to be awarded ‘m.-}‘herri.- -

4. Correct to the extent that after comp!

letion of the project the appellant alongwith other

incumbents were terminated from t CIVACES a8 ¢ tiiai,ze:’--d rnava-3-above.

5. Incormect,. Verbatim based on f-lsim'“.

ﬂ‘ f«m The actuai ion of the case s that

after completion of the preiect the inc mbents‘were terminated fromn their p(“i?f?i(""‘()fdiil(’ *
to the project pelicy and no appointments made against these pm.;u:fi sosts. Therefore the,
appeliant alongwith other filed a writ petition before the Moncruble Peshawar Hligh
Court, Peshawar. . ‘
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Correct to the extent that the Honorable Court allowed the subject writ petition .on
26/6/2014 in the terms that the, ")Ct]thIl"‘"q shailgrernain on the post subject 1o the fate of
C.P No0.344-P/2012 as identical pmposmon of facts and law 1s involved therein. and the
services of the employees neither regularized by the court nor by the competent forum.
Correct to the extent that the CPLA No.496-P/2014 was dismissed but the Department is
of the view that this case was not discussed in the Supreme Court of Pakistan as the case
was clubbed with the case of Social Welfare Department, Water Management
Department, Live Stock etc. in the case of Social Welfare Department, Water
Management Department, Live Stock ete. the employees were continuously for the last
10 to 20 years while in the case of Population Welfare Department their service pertod
during the project life was 5 months to 2 years & 2 months.

No comments.

No comments.

Correct. But a re-view petition Me.312-P/2016 has been filed by this Departinent against
the judgment dated:24/2/2016 of the larger bench of Supreme Court of Pakistan on he
grounds that this case was not argued as 1t was clubbed with the cases af other
Department having longer period of services Which is still pending before the Supreme
Court of Pakistan. . .

Correct to the extent that the appellant alongwith. 560 incwxmbents of the project wers
reinstated against the sanctioned regular posts, with immediate cffect, subject to the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor perform their duties.

Correct to the extent that a re-view petition is pending betore the Apex Court and
appropriate action will be taken i light.of the decizion of the Supreme Court of Pakistan.
No comments. ‘ '

On Grounds.

[ncorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view petition pending in the
August Supreme Court of Pakistan. : :

Correct to the extent that the employees entitled F( the peried they have worked with the
project but in the instant case they have not worked with the preject after 30/6/2014 Gl
the implementation of the judgment. Anyhow the epartiment will wait till decision of re-
view petition pending in the Supreme Court of Palkisian

As explained in para-7 of the grounas above.

[ncorrect. the Department is bound to act as per Law, Rules & Regulation.

Incorrect. After the judgment dated:26/6/2014 of IHC, Peshawar this Department filed
civil petition No.496/2014 in the Apex Court of Pakistan. Which was decided by the
larger bench of Supreme Court of Pakistan where dismissed all the civil petitions filed by
the Govt. of Khyber Pakhtunkhwa on 24/2/2016 and Neow the Govt. of Khyber
Pakhtunkhwa filed a re-view petitions in the Apex Court of Pakistan against the deciston
referred above. Which is still pending. The appellant alongwith other incumbents
reinstaicd against the sanctioned regular posts, witl immediatc (J{(,u subject 1o the faic
of re-view petition pending in the August Supren © i3
Incorrect. Verbatim based on distortion of facts. As «;::-{p!aznfzzd i Ground {2 above.
Incorrect. they have worked aoainsi the proicel pos, and-tie services of the cmployecs

A

neither regularized by the cowt wor by i comin

Jreace amilifles the
truthfulness of their statement.

lncorrect. The appellant aiongwith other incumbents have taken all the benefits foe e

period, they worked in the project as per project policy.
The respondents may also be allowed to raise further grounds

atl the lime of arguments.
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- - " Keeping in view the.dboye, it is .prayed:ithat the instant appeal' may kindly be
" dismissed in the interest of meri view petition is still pending before the.Supreme Court
of Pakistan- - o ,
Secretary to () Khyber Pakhtunkhwa . Director General
Population Welfare, Peshawar. _ Population Welfare Department
Respondent No.4 ' _ © Peshawar '
‘ Respondent No.5
District Poyil f Weltare Officer I
District Peshawar
. R I
Respondent No. 7
¢ ’ .
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« BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR.

BT

Service Appeal No.1016/2017 . | oL TR
Zeba Gul , IO PP - (Appellant) ‘
VERSUS
1. Government of Khyber Pakhtunkhwa and Others. ............ PRUT o (Rcsp.(mdcnt‘s)'

- Counter Affidavit

[ Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General of
Populatlon Welfare Department do solemnly afﬁrm and declare on oath that the contents '
of para-wise comménts/reply are true & correct 1o the best of my knowledge and

available récord and nothing has been concealed from this Honorable Tribunal.

DEPONENT
- Sagheer Musharaf
Assistant Director (Lit)




-Béfor‘éf-th‘é“Khyber Pakhitiinkhwa Services Tribunal Peshawar
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Abpéal No/g/[

v/sS

Government of Khyber Pakhtunkhwa, through Chief Secretary,
Khyber Pakhtunkhwa Peshawar and others.......,.....................................:..._...;..Réspondents.

(Reply on behalf of respondent No.4

Preliminary Objections.

1). That the appellant has got no cause of action.
'2).  That the appellant has no locus standi.

3). That the appeal in hand is time barred.

4).  Thatthe instant appeal is not maintainable.

Respectfully Sheweth:- .

Para No. 1to 7:-
That the matter is totally administrative in nature. And relates to
respondent No.3, 9,3’(«'(7 . And they are in better pos’iti‘on to satisfy the
grievances of the appellant. Besides, the appellant’ has raised no.
grievances against respondent No. . :

" Keeping in view the above mentioned facts, it is therefore humbly prayed |
that the respondent No. , may kindly be excluded from the list of
respondent. '

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA




