s 6"July, 2022

‘ Kabirullah Khattak, Addl: AG for respondents present. . if' L

Learned Counsel for the petitioner present. Mr.

Learned AAG produced copy of order No. 5456/SI
Legal datéd 05.07.2022 whereby in compliance of the judgment
of the Tribunal, the pétitioner has been reinstated in service. |
Since the order of the TribunalAh‘as ‘been complied with,
therefore, the instant execution petition is disposed off in.the

above terms. Consign.

Pronounced in open court in Peshawar and given

undey my hand and seal of the Tribunal on this 06" day of

July; 2022, \j\/ =

(Kalim Arshad Khan)
Chairman



Court of

Form- A

'FORM OF ORDER SHEET

Execution Petition No. 109/2022

S.No.

Date of order
proceedings

Order or other proceedings with signature 6fjudge

2

14.02.2022

23.05.2022

The execution petition of Mr Fazal Khéliq submitted today by
Mr. Rizwan Ullah Advocate may be entered in the relevant register and
put up-to the Court for proper order please. '

REGISTRAR:

This execution petition be put up before to Single Bench at.

Peshawar on &3%_0S 2022~ . Original file be requisite: |.

Notices to the appellant and his counsel be also issued for the date

fixed.

CHAIRMAN

Petitioner with counsel present.

Notice of the present COC/execution petition be
issued to the respondénts for submission of
implementation report. To come up for implementation
report on 06.07.2022 before S.B.

(MIAN MUHAMMAD)
MEMBER (E)
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‘7 BEFORE THE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Execution Petition No. [ﬁ 2022

1.  Fazal Khaliq S/O Yar Dula Khan R/O Sarayée Payan Talash, Tehsil Timergara, Dir

Lower.

VERSUS

APPELLANT

1.  The Inspector General of Police, Khyber Pakhtunkhwa., Peshawar & others.

RESPONDENTS
I ND E X
S.No Particulars Annexure Pages #
1 | Execution Petition L 1-5 7/
2 | Affidavit 6

dated 13-12-2021.

3 | Copy of judgment of this Hon’ble Tribunal “A”

7-18 |

4 Wakalatnama

Through

Dated: 14-02-2022

,:é.élba

Petitioner

| 4

./
T ua
Rizwanullah

Advocate High Court, Peshawar.
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Execution Petition No. Z@ﬁ /2022

Fazal Khaliq S/O Yar Dula Khan R/O Sarayee Payan Ta]aéh, Tehsil

Timergara, Dir Lower.

APPELLANT

'VERSUS

The District Police officer, Dir Lower at Timergara.

The Superintendent of Police, Malakand Region at Swat.

Khyber Palghtukhws
Service Tribunal

Piary Ne. 9\9 9

serallle/ 3530

The Inspector General of Police, Khyber Pakhtunkhwa., Peshawar.

The Additional Inspector General of Pohce/Commandant Frontier Reserve
Police, Khyber Pakhtunkhwa., Peshawar.

RESPONDENTS

APPLICATION UNDER SECTION 7
() (D) OF THE KHYBER
PAKHTUNKHWA SERVICE

-TRIBUNAL ACT, 1974 READ WITH

RULE 27 . OF THE KHYBER
PAKHTUNKHWA PROVINCE

TSERVICE TRIBUNAL RULES 1974

FOR INITIATING CONTEMPT OF
COURT PROCEEDINGS AGAINST
THE RESPONDENTS FOR
DISOBEDIENCE OF THE
ORDER/JUDGMENT DATED
13-12-2021 _PASSED _BY _THIS
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HON’BLE TRIBUNAL IN SERVICE
APPEAL NO.124/2019.

Respectfullv Sheweth,

Short facts giving rise to the present execution petition are as under:-

That the petitioner was awarded major penalty of removal from
service vide order dated 21-02-2009 which was made enfoféeable
with fetrospective effect from the date of his absence from duty i.e.
w.e.f. 28-09-2008 in utter violation of law. He aﬁer exhausting
Departmentél and Revisional remedies, invoked the jurisdiction of
this Hon’ble Tribunal by way of ﬁlirig service éppeal No.124/2019
praying therein that the impugned order may graciously be set aside
and the appellant may kindly be reinstated in service with full back

wages and benefits.

That in the second round of litigation, this Hon’ble Tribunal vide
judgment dated 13-12-2021 accepted the appeal ﬁled by the petitioner
and reinstated him in service. However, the intervening period during
which the appellant remained out of service was treated as “leave
without pay”. It would be advantageous to reproduce herein the

relevant portion of the judgment for facility of reference:-

“In the scenario, the respective
appellate Authorities were required
to have given speaking reasons for
not treating the appellants at par
~with the aforementioned constables,
however while going through the
orders passed by respective
appellate  Authorities, it was
observed that this issue has not at all

been touched by the respective

appellate Authorities. The
respondents have thus failed to
prove that the cases of the appellants ol

were distinguished from the cases of

ot
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thosé reinstited constables, whose
names were mentioned in the
judgment dated 05-07-2018,
whereby the previous service
appeals of the appellants were
decided. Article 25 of the
constitution of Islamic Republic of
Pakistan unequivocally and
expressly provides equality before
law and equal protection of law to
the equally placed persons. while
going through record, we observed
that the appellants were treated with
discrimination.  The impugned
orders are thus not sustainable in the

eye of law and are liable to set-aside.

in light of the above discussion, the
instant as well as connected Service

Appeal bearing 125/2019 titled

“Muhammad Ilyas Versus The

Inspector General of Police Khyber
Pakhtunkhwa Peshawar and three
other” and Service  Appeal
No. 665/2019 titled “Rahim-ud-Din
Versus the Inspector General of
Police Khyber Pakhtunkhwa
Peshawar and two others” are
accepted and the appellants are
réinstated in service, however the
intervening period during which the
appellants remained out of service is
treated as leave without pay. partics
are left to bear this own cost. File be

consigned to the record room.
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(Copy of judgment is
appended as Annex-A)

That the petitioner after obtaining the certified copy of judgment of
this Hon’ble Tribunal, requested respondent No. 3 - for its
implementation in accordance with law and copy thereof was duly

furnished on 28-01-2022.

That the respondents were under statutory obligation to have complied
with the said judgment in letter and spirit but they remained

indifferent and paid no heed to the same, and as such, they committed

deliberate contempt of this Hon’ble Tribunal.

That the defiant and adamant conduct of the respondents clearly
amounts to willful disobedience of the order passed by this Hon’ble
Tribunal and therefore requires to be dealt with iron hands by
awarding them exemplary punishment under the relevant law.
Reliance in this respect can- be placed on the judgment of august
Supreme Court of Pakistan reported in PLD-2012-SC-923 (citation-

ff). The relevant citation of the judgment is as under:-

P L D 2012 Supreme Court 923
(ff) Contempt of court---

----Court order, implementation
of---Contempt through
disobedience of court order
("disobedience contempt'") by
executive and its functionaries---
Effect---Responsibility for
implementation (of court's
orders) had been made obligatory
on other organsof the State,
primarily the executive-When a
functionary of the executive
refused to discharge  its
constitutional duty, the court was
empowered to punish it for
contempt,

In view of the above narrated facts, it is, therefore, humbly prayed

that appropriate proceedings may graciously be initiated against the respondents for

willful disobedience of the order of this Hon’ble Tribunal and they may also be
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compelled to reinstate the appellant forthwith besides, awarding exemplary
punishment to them under the relevant law.

|

|

Any other relief deemed proper and just in the circumstances of the

| Petitioner
|

case, may also be granted.

Through

: CRLN
Dgted: 14-02-2022

Rizwanullah
Advocate High Court, Peshawar.
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL, PESHAWAR

Execution Petition No. _ /2022

1. Falzal Khaliq S/O Yar Dula Khan R/O Sarayee Payan Talash, Tehsil Timergara, Dir

Lower.

t

APPELLANT

VERSUS
1 Thé; Inspector General of Police, Khyber Pakhtunkhwa., Peshawar & others.

RESPONDENTS

| AFFIDAVIT

i. I, Fazal Khaliq S/O Yar Dula Khan R/O Sarayee Payan Talash, Tehsil
Timer!gara, Dir Lower, do hereby solemnly affirm and declare that the contents of the
accorﬂpanied execution petition are true and correct to the best of my knowledge and

belief and that nothing has been concealed from this Hon’ble Tribunal.

b

Deponent
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i BEFORE THE HON ’BLE CHAIRM AN KHYBER PAKH U
S . SERV{("E H‘RIBUN AL PFSI-TAWAR A

SerwceAppea1 No.._ ILQ /2019

1 Tazal Khaliq 8/0 Yar Dula Khin R/O Sarayr Payan Talash, Tehsil

Tlmergara, Dir Lower

APPELLANT

. L. . . ”{“B e ""‘ qt‘ T
= . . C . Berwic VR oy

amz-m&ozf'

1. The Inspector General of Pohce Khyber Pakhtunkhwa , Peshawar.

. L
L -2 | The Addltlonal Inspector General of Pohce/Commandant Fronuer Reserve :
| e Pohce Khybnx Pakhtunkhwa Pesbawar

i : 3. The Dlstnct Ponce ofﬁcer D1r Low er at T1rneL gara.
: : P ) ' .
4, The oupermtendent of Police, Mala:tand Region at SwaL E

(-
S

RESPONDENTS

APPEAL UNDER @TCTION4 OF THE -
KHYBER PAKHTUNKHWA SERVICE
F v . TRIBUNAL ACT. 174 AGAINST THE

|  IMPUGNED ORDE R DATED 21/02/2009

PASSED Lo %BY . THE
‘i‘UPERINTENDY‘Ni“ OF PGLICE FRP
MALA] ALAKAND ) '{AN GE SWAT

(RESPONDENT NC.#) WHEREBY THE

APPELLANT WAS AWARDED MAJOR
PENALTY OF REMOVAL FROM
 SERVICE WITH  RETROSPECTIVE
EFFECT _FROM THE .DATE OF  srivifs
ABSENCE. AGAINST WHICH A
" DEPARTMENTAL APPFAL AS WELL
| ASREVISION PET T0 WERE FILLD

it
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' 'HYBEEE;;__PAK Hx_gm@ym senvx‘ces‘ RIBUNAL PESHAWA

Servuce Appeal No 124/2019

- Date of InStItUtIOFI 28 01 2019
Date of Demsnon R 13.12.2021 2

‘ ."V‘Fazal Khallq S/O Yar Dula Khan R/O Sarayee Payan Talash Tehsul
Tlmergara, Dir Lower. ,
. 1 o : (Appellant)

VERSU '5_

The Inspector General of Pollce, Khyber Pakhtunkhwa, Peshawar
and three others., :

(Respondents)_
© MR. RIZWANULLAH, S SR
Advocate. - ' , ‘f -~ === - For appeliant.

- MR. NOOR ZAMAN KHA'I'TAK | o e
District Attorney o - For respondents.’
MR. SALAH-UD-DIN . = ==t MEMBER (JUDICIAL) |

MR. ATIQ-UR-REHMAN WAZIR ~ --- ° MEMBER (EXECUTIVE)

JUDGMENT::

SALAH-UD-DIN, MEMBER:-

d. :

Through this single jud{gment we intends to dispose of
'mstant service appeal as well as connected ‘Service Appeal". :
‘ 'bearmg 125/2019 titled “Muhammad Ilyas Versus The .

, ., Inspector General of P_ollce,Khyber P_akhtunkhwa Peshawarr,_-i.'-'”
T‘_// and three cthers” as wel! a""Service Appeal No. 665/2019'~

titled “Rahim-ud-Din Versus The Inspector General of Police:

Khyber Pakhtunkhwa Peshawar and two others”, as |dent|cal |
' quest:ons of law and facts are involved therein. |

2. - Briefly stated facts of the instant service appeal are that
the appellant namely Fazal Khahq, who while serving as -
Constable in FRP Dir Lower Malakand Range, Swat, was

+«




£ de s TR —————

T e

proceeded agamst departmentaly on the allegatlons of his .
lawful . absence from duty w:th erfect from 28.09.2008.. On

- - conclusion of the inquiry, the appellant was removed from
" service: wde c,rder dated 21.92. 20069. A'ft‘er exhausting .
'-departmental remedles the ap*)ellant f“led Servnce Appeal |

"~ No, 564/2016 before this Tribunal. Vide judgment’ dat,edi
;.05 07.2018 passed by this tnbunal the‘ order dated

. 04.01.2011 passed by the Appel: ate Authority as well as the |

ATTESTED

order dated 08.12,2015 passed by the Review Board were
set-aside and respondents were directed to decide the appeal

~of the ia‘ppellant afresh through a speaking order within a

period of 03 months. The Appeilate Authority dismissed -the
appeal of the appe!lant vide order dated 09 01.2019, hence
the instant service appea! ‘

3. Brief facts of. Service Appeal bearing No 125/2019 are
that the appel!ant Muhammad wlyas, who whlle servmg as

Constable . in FRP ' Dir Lower Malakand Range, Swat, was
prOCceded agamft departmenteiy on the’ ailegatlon of his
willful absence from duty wuth ‘effect from 10.06.2008. On
conc!usuon of the mqunry, he was removed from service vnde'
order dated 10. 10 2008. After exhausttng departmental-
remedies, the appellant filed Serwce Appea!‘ No. 561/2016

" before this Tribunal. Vide judgment dated 05.07.2018 passed

by this tribunai, the order dated :29(.01.’2011 passed by the

 Appellate Authority .as well' as 'the order dated 13.04.2016
- passed by the | D\evh:-:\iv Board were set~aséde and respondents .-

were directed to decide the appeal of the appellant afresh
through a speakmg order w&hun a period of 03 months The
Appellate .Authcmty dismissed the appeal of the appellant vide
order dated 09.01.2019. The appellant has now approached
this Tribunal for redressal of his grievance. "

4. Bnef facts’ of Servuce Appc al bearing- No. 665/2019 are

~ that the- appeliant Rahim-ud-Din, who while servmg as

Constable in Lower Dir Dr.-.tr:ct _was proceeded agamst
departmentally on the allegatnons of I'ns willful absence from

'duty w:th ‘effect -from 09.06. z009 On conc[usmn of the~;'fji‘if;5=. \.

inquiry, he was dlsm[ssed from service’ vade order dated



ATTESTED

20.08.2009. Arter exhaust:ng cepartmental remedles, the

.....

appellant flled Service Appeal .\lo 562/2016 before this

Tnbunal Vlde Judgment dated ub 07.2018 passed by this
 tribunal, the_order dated 31:10. 2012 passed by the Appellate
| Authonty as weil as the order daed 13.04. 2016 passed by
'.the Review Board were set-aside and respondents were
A - directed to decide the appeal of the appellant afresh through
o a speaklng order within a. penod of 03 months. The. Appellate
,Authorlty dismissed the appeal of the appellant vide order ]
. .dated 22.01.2019. The appellant has nc.w flled the instant

- service, appeal for redressal of his grievance.

5. Notices were assued to the respondents, who submltted
their comments, wherein they demed the asserttons made by .

,the appellants in thelr appeals .

-~

6. Learned counsel for the arpe!lants has contended that

in llght of Judg‘nents of this Tnbunal rendered in previous
‘- service appeals -of the appellants the appellate Authorlty was

requlred ‘to have glven specific finding on the issue of.‘

:discrlmlnatton, however the same was not done and the

appeals were dlsmissed in a cuisory manner, that so many
other employees were reinstated in serv:ce upon acceptance
of their departmental appeals, however the appellants were
treated with discri mmatlon, that the respondents have

"wolated Artlcle 25 of the constitution of Islamic Republ:c of

Pakistan 1973, which guarantees ‘that C|tlzen must be given

" equal treatment; that the absence of the appellants from duty

was not willful, rather th'ey,werefabsen_t from duty for justified -
reason; that the appellants are having'no.source of earning
and their illegal dismissal from szrvice has forced them to live

.in miserable condition; t’hat whole of the-proceedings were

conducted at the back of the appellants in'sheer violation of

“mandatory provnsuons of Polace Rules, 1975 and they were

AT,
condemned unheard. ‘ ) ' L ‘”FSW

7. On the other hand, learned District Attorney forpth ,
respondents ha's' contended that the appellants"remairﬁe‘&r,; g
absent from duty without seeking leave or permission of the |
competent Authonty, that pro;-er departmental proceedlngs



ATTESTED

had observed as below:-

4

were taken agaihst the appellants, ‘however they .were not
‘Iinterested in re “;m'ing'of.thé"ir du ies, therefere, there was no
- other optlon buit’ to dismiss tham from service; that the.
o 'departmental aopeals of the appellants were badly time:
Wbarred therefore, their servnce appeals are not mamtamable
- and are’ hable to be dismissed.

8, . We have nea*'d the argume”wf" of learned counsel for
"the appellant as. well as learned District Attorney for the
‘ respondents and have perused th:2 record

9,0 .A perusal of the record would show thatl this Tribunal
while disposing. of previous service appeals of the appellants

1

"5. ' Admittedly.the impugned punishment
of removal from. servica was imposed ‘upon
the appellants with retrospective effect, hence -
the original order of removal from service is

. void and no hmttatzon viould run against the
- same. 4

06. Learned District Attorney remafned
unable to rebut the conierntion of the learned
counsei for the appellants that many other
colleagues of the appellant who were also

- dismissed/removed = from service on the
yround of absence from duty were reinstated
either by the appellate authority or by the
review- board. In the stated circumstances of

. the case vis-a-vis aileged discriminatory
treatment, the order dared 04.01.2011 of the
‘appellate Authority and the order dated
08.12.2015 of the reviaw board are hereby
set-aside. - Resultantly the departmental
appeal of the appellant shall be deemed
- pending. The appellate authority is directed to
decide the same .afrest: with speaking order’
within a period of three (03) months of the
receipt of this judgment. The present Service
.appeal is disposed of accordingly. Parties are
left to bear thelr own casts, File be cc»ns/gned

fu i

to record room.” o *

- 10. The appe;late Authorltles Nere thus legaily bound to

dispose of the departmental appeals of the appellants by
complying the obser'vatlons of this Tribunal rendered in
judgmehts- dated 0£.07.2018 passec?'l in previous . service

‘appeals filed by .the appellants. While . going through '.the '

impugried appellate orders, we have came to the conclusion




o

‘that’i:h'e'app'eliate AUthorfty did net'comply the directions 'of
this Trtbunal |ssue:l inits Judgme nt dated 05. 07 2018 passed‘
. in prewous servnc<= appeals of the appellants It is to. be kept
“in ‘mind: that the‘ Judgments rendered in prev:ous service

appeals ‘of the ar pelients have not been rhailenged by the

"-respondents through flhng of CPLA * before - the august

i Supreme Court of Paklstan, therefo.e, the same have attained

.fjihality. While disposing of pre\)io:.is service ap‘pealis of the

appellants, it was observed ‘that as the orders of

'removaI/dismISSal of the appellants from service were issued .
with retrospective effect, therefore, the same were v0|d and
no Iumltatlon WOL|C| run agamst the same. It is, however ‘
astonishing . that desplte such cl 2ar cut findings "of this
Trtbunal in its Judgments dated” 05.07.2018, the ‘appellate

Authority m case of the appeliant° namely Fazal Khalig and
Muhammad Ilyas has mentsoned in the lmpugned appe!late
orders dated 09.01.2019 that the departmental. appeals of the
appellan.ts ‘were badly barred by time. '..Furthermore, it ‘is
evident from the pe-usal of the judgmenfs rendered in

previous service appeals bf the appellants'that the‘y. had

- submitted copies of reinstatement of FC Muhammad'Yar No.,

2118, Constable Noor Khan No. 462, Constable Jawad Hassan

2111, C_onstable Atta Ullah No. 224%1-(); Constable FRP Waheed |

Khan No. 4886 and Constable FRP Muhammad Shahid
No. 4890 by alleging that the said c:c»nstahles were reinstated,

howeyef the appellants were treated with discrimination. In .

this scenario, fhe respective af)'pellate Authorities were

requ:red to have given speakmq reasons for not treatlng the'

appeliants at par with the afor ementioned -constables,
however while going through the osders passed by respective

- appellate Authorities, it was ..Qbseh.zed that this issue has not

at all been touched by the re'spec"tive appellate Authorities.

The respondents have thus failed ,o prove that the cases of AT }'E, Q’“Ei)

the appeilants were Lln.,tmguushed from the cases of those

. reinstated constables, whose names were mentioned in. thy 2 e
judgments dated 05.07.2018, whe reby the previous service G

appeals of the appellants were qecnded. Article 25 of the
constitution of Islamic Republic ofi’akistan unequivocally and
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SO | ‘ | | |

\/M i expressly prowd' 5 equallty be:me Idw and equal protectlon of
S ;;"“f . law to the equa!ly plav.ed person, Whne goung through the
g ~ record, we. have observed that tm appellants were. treated

wnth dlSCt‘lmlnat on The lmpug ned orders are- thus not
' sustalnabie in the eye of law and are Ilable to be set- aside.

) J11. Inm fight of the above discussnon, the lnstant as well as
'-"-"::Hconnected Servuce Appeal hearmg 125/2019 tltled
' "“Muhammad Ilyas Versus The I‘\spector General of Poltce . a |
: Khyber Pakhtunkhwa Peshawar ard three others" and Service |
‘Appeal No 665/2019 -titled “'zahlm ud-Din Versue The
Inspector General of Pohce Khyher Pakhtunkhwa Peshawar

and - two others”, are accepted ‘and the appellants are’
‘.remstated in semce, however the mtervenmg period durmg
»" 'Wthh the appellants remamed out of serwce is treated as
- leave W|thout pay. Parties are left to bear their own costs. Fnt

be cons:gned to the record room.

ANNOUNCED' . S - I
13.12.2021 ST L
- B 1 (SALAH-UD- DIN)

- MEMBER (JUDICIAL)

uk,__,.;.

(ATIQ-UR-REHMAN WAZIR) ..
MEMBER (EXECUTIVE)
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