L eBE _Q[%E THE KﬂYBI/E; PAKHTUNKHWA SERVICES TRIBUNAL

v _PESHAWAR.
i,;%/ »_
Service Appeal No. 12889/2020
Date of Institution ... 27.10.2020
Date of Decision .. 12.07.2021

Jalalud-Din, SCT.(BPS-16), -
GHSS Asbanr, Dir Lower ' (Appellant).
VERSUS |

Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar and four others.

(Respondents)
Mr. NOOR MUHAMMAD KHATTAK, | )
Advocate St For appellant. .
MR. JAVED ULLAH, -
Assistant Advocate General -=- [For respondents. .
MR. SALAH-UD-DIN --- MEMBER (JUDICIAL)

MR. ATIQ-UR- REHMAN WAZIR -~ MEMBER (EXECUTIVE)

#

JUDGMENT:

2 2 ' SALAH-UD-DIN MEMBER: - . ¢ Through this  single

judgment, we intend to dlspose of the instant Service Appeal as

well as the clubbed appeals mentloned in append:x -A consrstlng of

141 sheets, appended with this judgment as its part, as all the

appeals involve similar questions of law and facts.

.\.

2. The appellant has filed the instant Service Appedl under
Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974,
against the impugned action of the respondents, making
deduction of conveyance allowance from the salaries” of the

appeltant during the summer/winter vacations and not responding
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In order to have a clear picture of the matter in issue, the
\itting note dated 18.06.2021 of the instant appeal is reproduced as

we-

sCounsel for the appellant present.

Dué to inﬂUx of abnormally large number of
service appeals by individual appellants' agéinst
the same set of respondents, and including one
and the same -subject matter with common
questions of fact and law; the Registrar of this
Tribunal, vide order dated 27.05.202'1 on a
miscellaneous. application, was. required to
prepare a chronological list of all the appeals
obviously for the sake of their management in a
- Ij - way to make their disposal doable by a single

___.__.__' judgment instead of hearing each and every
appeal separately for disposal by separate
‘orders. For merger of the order dated
27.05.2021, contents thereof are reproduced

‘below:-

Application for early hearing has been put up
by the Reader with file. Counsel for the appellant

'present and heard.

Learned counsel for the appellant seeks early
hearing of  Appeals No. 13797/2020 and 38
others. It has been brought into the notice of
this Bench that this appeal pertains to grievance
of the appellant relating to grant of Con'veyance
Allowance and thousands of similar appeals are

pending before this Tribunal = at preliminary




. ‘.
hearing stage. It would result in abuse of the
process of Tribunal, if the similar appeals are

separately heard despite being the similarity of

claim in all the appeals. Therefore, it would be in

the fitness of things to club all appeals with one

the oldest in order of chronology in light of the

_time of institution. The Worthy Registrar of this

Tribunal has been called and assigned the duty
that list of all the appeals be prepared in
chronological order and all the appeals be
clubbed with the oldest one, and be submitted

 for preliminary hearing before this Bench on
18.06.2021, irrespective of the previous dates

given on the diary. This application is disposed of

| accordingly.

The order dated 27.05.2021 as reproduced

. above has been placed on this file vide order

dated 17.06.2021, as the appeal in this file is the
oldest in chronological order from the date of

institution. Rest of appeals enumerated/

‘described in the chronologica/ list making part of

this file, due to commonalty of the subject
matter and questions of law and facts, are
clubbed with the appeal at hand for disposal

 conjointly to prevent multiplicity of processes,

when judgmen"t passed in a single appeal will

enable to settle the particular issue of

conveyance allowance similarly in respect of the
other appellants who have filed appeals

individually because of procedural constraints.

Pre/iminia}y argumen:ts have been heard. A

brief history of Convgyance Allowance as

g .’
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submitted by learned cgﬁhsel for the appellant
has been placed on this file. The copy of
judgment dated 11.11.2019 in Service Appeal
No. 1452/2019 titled "Magsad Hayat Versus the
Government” has a'blso been annexed with 'thé
said brief. According to which a Single Bench of
this Tribunal disposed of the said appeal while
relying on the judgment of the Hon’ble Peshawar
High Court Peshawar in Writ Petition No. 3162-
P/2019 with the direction for implementation of
the said judgment by the respondents. within
shortest possible time. The course was also kept
open for the appellant to seek remedy in
accordance with law, in case his grievance is not
redressed by the respondents within reasonable

time. There is no cavil to‘ the resolution of matter -

by judgment dated 11.11.2019 but the likelihood

of multiplicity of proceedings cannot be ruled out
unless a self-speaking judgment is passed by the

Tribunal under due course of law to settle the

- matter once for all.

The proceedings for hearing will take-place in
appeal in hand and shall be deemed to have
been applied to clubbed appea/s Awithout

repetition/replication.

During pendency of this appeal, if any fresh
appeal /s instituted involving similar questions of
law and facts relating to the Conveyance
Allowance againls't‘ the same departmental
authorities,_hofﬁce_shal/ also club the same with

this appeal.
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Points Faised need consideration. The appeal,
alongwith all clubbed appeals, is admitted to
' regular hearing. The appellant in this appeal is |
directed to de'po-sit' seci)rity and process fee
within 10 days. Thereafter, notices of this appeal
alongwith list of clubbed appeals be given to the
* respondents but their comments/written reply as
filed in connection with appeal in hand shall be
deemed to ha\)e been filed in all the clubbed .
appeals. There is no need of filing
reply/comments individually in each ahd every
clubbed appeal. Similarly, the appellants in all
the clubbed appeals are exempted from the
deposit of security and process fee. The
) S respondents shall submit written
oo _
reply/comments, as discussed above, in office
within 10 days of the receipt of notices
‘ posifively. If the written reply/comments are
. not submitted within the stipulated time, the
voffice is directed to submit the file with a report
of non-compliance. File to come wup for
arguments on 12.07.2021 before the D.B”

4, Precise facts of the instant Service Appeal as"wetl as the
clubbed Service Appeals are that the appellants are employees. of
Education Department, who were receiving cohvéyance allowance
as admissible under the law and rules but the respondents without
aﬁy valid and justifiable reason‘s'stopped/de.ducted the payment of
conveyahce allowance for the period of summer as well as winter
vacations on the ground that as the said vacations is leave period,
therefore, the émployees are not entitled to be paid conveyance
aII‘owance during the sum?hler-/vyinter'«v‘a'cations. After availing the

remedy of departmental appeal, .the’ appellants have approached
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this. Tribunal through filing of the appeals for redressal of their

grievance.

5. Comments on behalf of respondents submitted, which are

placed on file.

6. Learned counsel for the appellant has contended that
conveyance allowance is being paid by-both provincial as well as
central government to the civil servants, in order to accommodate
them in their travel expenses incurred by them in travelling to and
from the workplace; that the summer and wintef vacations are not
granted upon the request of the employees, rather they remain
available for any call of duty, therefore, the respondents are
wrong in considering the summer and wintér vacations as kind of
leave for deduction of conveyaﬁce allowance for the said period;
that the civil servants of vacation departments are allowed only 01
, leave in a month and thus earned\leave for 12 days per year is
= credited to their account, while civil servants of other departments
can avail 04 leave in a month, making 48 days earned leave as
credited to their account, therefore, the respondents are required
to consider the said aspect, while dealing with conveyance
allowance of the appellants; that action of the respondents is in
utter violation of Article-4 and Article-25 of the Constitution of
Islamic Republic of Pakistan 1973; that conveyance allowance is
part and parcel of salary/pay and the appellant is entitled to its
payment, even during the period of summer/winter vacations.
Reliance was placed on an unreported judgment of august
Peshawar High Court, Peshawar in Writ Petition No. 3162-P/2019~
titled “Akhtar Hussain and 607 others Versus Government of
Kﬁyber Pakhtunkhwa”, order/judgment dated 11.11.2019 of
Khyber Pakhtunkhwa Service Tribunal rendered in Service Appeal
No. 1452/2019 titled “Magsad Hayat Versus Government of
Khyber Pakhtunkhwa", Judg;m'ent of Federal Service Tribunal in
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Appeal- No. 1888(R) CS/2016, 2020 PLC (C.S) 741 [Supreme
Court (AJ&K)] and 2020 PLC (C.S) 747. -

7. Respective learned counsel for the appellants in the clubbed
Service Appeals have adopted the arguments advanced by the

learned counsel for the appellant in the instant appeai.

8. Conversely, learned Assistant Advocate General for the
respondents has contended that the teaching staff remains on
leave during the period of winter and summer vacations and do
not perform any duty during the said period, therefore, they are
not entitled to any conveyance allowance during the
summer/winter vacations; that being employees of vacational
department, the .appellants cannot claim any conveyance
allowance during the vacation period and in respect of cdnveyance
allowance, they cannot be treated at par with civil servants of non
vacational departments. Reliance was placed on 2020 SCMR 1689
and 2020 SCMR 98.

ﬁg. We have heard the arguments of learned counsel for the

e ——————————

appellants as well as learned Assistant Advocate General for the

respondents and have perused the record.

10. The controversy, which needs to be resoived; is with regard

to the issue as to whether the appellants, who are employees of

vacation department, are entitled to payment of conveyance

allowance during the period of summer/winter vacation or not. In -
order to appreciate the matter in a proper legal way, it would be
advantageous to reproduce Clause-(b) of FR-82 as below:- '

“(b) Vacation counts as duty but the period of total
leave in rules-77, 81 (a) and 81 (b) should
ordinarily be reduced by one month for each year of
duty in which the, .gqyemm'gng servant - availed

. himself of the vacation. Ifa parf only of the vacation

has been taken in any year, the period to be
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- . deducted will be a fraction of a month equal to the
‘proportion which the part of the vacation taken

bears to the full period of the vacation”.

In light of Clause (b) of FR-82, it is crystal clear that vacation
counts as duty. Even during vacation, the employees of Education
Department remain on call for any duty assigned to them.
Moreover, the summer vacations are not granted on d'emand or
option of the employees of the Education Department, rather the
period of their earned leave is curtailed by one month for each
year. The respondents are wrong in considering the
summer/winter vacations as kind of leave. The conveyance
allowance is admissible to the government servants who are on
duty and in view of clause (b) of FR-82, the summer/winter
vacation period also count as duty, therefore, the respondents are
ﬁnot justified in depriving the employees of the Education
Department from the receipt of conveyance allowance during

summer/winter vacations. The deduction of conveyance allowance

from the salaries of the appellants and other teaching staff during
summer/winter vacations is in violation of their rights available to
them under the Constitution of Islamic Republic of Pakistan 1973.
Reliance is placed on 2020 PLC (C.S) 741. The judgment dated
17.10.2017 passed by Federal Service Tribunal in identical nature
appeals bearing No. 289 to 298 (R) C.5/2015 has been upheld by
august Supreme Court of Pakistan vide order dated 13.07.2018
passed in CPs No. 4957 to 4966 of 2017. Furthermore, this
Tribunal has also granted such relief to other employees of

Education Departrhent in identical nature appeals.

11. In light of the above discussion, the appeal in hand as wel
as clubbed appeals mentioned in the appendix-A stands allowed
and the respondents are directed not to deduct the conveyante
allowance from the éaiaries of “".'the.” appellants  during

summer/winter vacations. The conveyance allowance if any,
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already deducted should be ‘reimbursed to the appellants
forthwith. The instant judgment shall be considered as judgment

in rem, therefore, the respondents should pay the said allowance

to all similarly placed employees of the Education Department so.
as to avoid the discrimination under Article-4 & 25 of the |

Constitution of Islamic Republic of Pakistan as well as unnecessary °

litigation. Attested copy of this judgment be placed on files of all
the clubbed appeals mentioned in appendix-A. Parties are left to
bear their own costs. This file as well as files of clubbed Service

Appeals mentioned in appendix-A be consigned to the record

room.

ANNOUNCED . o o
12.07.2021 . | </

 (SALAH-UD-DIN)
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)



Application of Saleem Khan, 5.0 (Litigation)
E&SE, and two others.

13.09.2021

The applicants namely Saleem Khan S.0 (Litigation)
E&SE, Dr. Hayat Khan, Aséistant Director, EQSE and Qazi .
Muhammad Ayaz, Litigation Officer, H&=p through their joint
applications seek for provision of short order(s) in Serv.ice
Appeal No. 12889/2020, titled “Jalal-ud-Din  Versus
Government of Khyber Pakhtunkhwa” alongwith short ord.er-s
in 9000+ other clubbed cases Vs. Government of

Pakhtunkhwa.

The reasons as appear at Paragraphs 3-and 4 of the
application includes that they- collected certified copies of the
judgment dated 12.07.2021 from the record” room and
submitted before the Advocate on Record for further action,

who returned the case wit@ observation that short orders in all

‘other connected appeals (cases round about 9000+) be

provided for filing of CPLA, otherwise CPLA will not bé filed.

Needless to say-that the short order da\té;ﬁ‘>l.2‘.’.b7.2021
has been 'wrijcten only in ﬁle of Appeal N0.12889/2020.The
underlying oréer for clubbipg all the appeals as reproduced
under Paragraph 3 of the judgment dated 12.07.2021
enlightens about dispensing wi‘th writing of order sheefs in all
the clubbed ap.peais obvicusly thousands in number. The

following points from the said order are worth attention:-
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12.07.2021 that the appeal in hand as well as clubbed appeals

mentioned ih Appendix “A” stood allowed and the respondents
were directed not to deduct Conveyance Allowance from the
salaries of the appellants during summer/winter vacations.
This applicétion filed by the applicants named above is
disposed of in the terms that the short order has been written
only in one appeal bearing No.12889/2020 for which the
reasons have been given above; and accordingly the provision
of attested copy separately in respeét of all the clﬁbbed
appeals is not doable.
| This application alongwith instant order be placed on
file and certified copy of this order be provided to the-

apb!icants.

Chairmah



Mr. Noor Muhammad Khattak, Advocate, for the appellant
present. Mr. Muhammad Hayat, Assistant Director (Litigation)
alongwith Mr. Javed Ullah, Assistant Advocate General for the
respondents present. Arguments heard and record perused. ”’
| ‘ Vidé our deﬁailed judgment of today, separately blat:ed on
file, the appeal in hand as well as clubbed appeals mentioned in
the appendix-A stands allowed and the respondents are directed
not to deduct the conveyance aIIowanc;e from the salaries of the
appellants during summer/winter vacations. The conveyance
allowance if any, already deducted should.be reimbursed to the
appellants forthwith. The instant judgment shall be considered as
judgment in rem, theref'ore, the respondents should pay the said
altowénce to all similarly placed employees of the Education
Department so as to avoid the discrimination under Article-4 &
25 of the“Constitution of Islamic Republic of Pakistan as well as
unnecessary litigation. Attested copy of this judgment be placed‘.
on files of all the clubbed appeals mentioned in appendix-A.
Parties are left to bear their own costs. This file as well as files of
clubbed Service Appeals mentioned in appendix-A be consigned

to the record room.

ANNOUNCED
12.07.2021
(ATIQ-UR-REHMAN WAZIR) (SALLAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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S.A No. 12889/2020

18.06.2021

Counsel for the appellant present. -

Due to influx of abnormally large number of service
appeals by individual appellants against the same set of

respondents, and including one and the same subject

matter with commE)n questions of fact and law; the.

Registrar of this Tribunal, vide order dated 27.05.2021 on

a miscellaneous application, was required to prepare a

chronological list of all the appeals obviously for the sake -

of their management in a way to.make their disposal

doable: by a single judgment instead of hearing each and
every appeal sebérately for disposal by separate orders.
For merger of the order dated 27.05.2021, contents

thereof are reproduced below:-

Application for early hearing has been put up -
by the Reader with file. Counsel for the appellant
present and heard. '

Learned counsel for the appellant seeks early
hearing of  Appeals No. 13797/2020 and 38
others. It has been brought into the notice of this
Benich that th/slappea/ pertains to grievance of
the appellant relating to grant of Conveyance
A//owanbe and thousands of similar appeals are -
pending before | this Tribunal at preliminary
hearing stage. It would result in abuse of the
process of Tr/bima/, if the similar appeals are

separately heard despite being the similarity of

. ‘\_// .



claim in all the appeals. Therefore, it would be in
the fitness of things to club all appeals with one
the oldest in order of chronology in light of the
time of institution. The Worthy Registrar of this
Tribunal has been called and assigned the duty
that list of all the appeals be prepared in
chronological order and all the appeals be
clubbed with the oldest one, and be submitted for
preliminary  hearing  before  this Bench on
18.06.2021, irrespective of the previous gates
given on the diary. This application is disposed of
accordingly.
The order dated 27.05.2021 as reproduced above has
been placed on this file vide order dated 17.06.2021, as
the appeal.in this fiie is the oldest in chronological order
from the date of institution. Rest of appeals enumerated/
described in the chronological list making part of this file,
due to commonaity of the subject matter and questions of
law and facts, are clubbed with the appeal at hanﬁ for
disposal conjointly to pfevent multiplicity of processes,‘
when judgment passed in a single appeal will enable to
settle the particular issue of conveyance allowance similarly

in respect of the other ap‘pellants who have ﬂléd'appeals

individually because of procedural constraints.

Preliminary --argume_nts'have been heard. A brief
history of Conveyance Allowance " as submitted by learned
counsel for the appéllant_has been placed on this file. The

copy of judgment c_lated' 11.11.2019 in Service Appeal No.
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. 1-452/2019 titled “Magsad Hayat Versus the Government”

has also been annexed with the said brief. According to
which a Single Bench of this Tribunal disposed of the said
appeal while relying on -the judgment of the Hon’ble
‘Peshawar High Court Peshawar in Writ Petition No. 3162-
P/2019 with thé direction for implementation of the said
judgment by the respondents within shortest possible time.
The course was also kef)t open for the appe!lant.to seek
rémedy i.n accordance with law, in case his grievance is not
redressed by the respondents within reasonable time.

There is no cavil to the resolution of matter by judgment

‘dated 11.11.2019 but the likelihood of multiplicity of

proceedings cannot be ruled out unless a seIf—s‘peaking-
judgmént is passed by the Tribu‘HaI under due course of
law to settle the matter once for all.”

The proceedings for hearing will take-place in

' appeal in hand and shall be deemed to have been applied

to clubbed appeals without repetitio}i/replication.

bufing peﬁdency 6f this éppeal, if any fresh appeal
is Iﬁstituted involving similar ddestions of law ar;d facts
relating to the Conveyénce Alléwance against the same

departméntal authorities, office shall also club the same

. with.this appeal.

. Points raised need consideration. The appeal,

alongwith all clubbed appeals, is admitted to regular



hearing. The appellant in this appeal is directed to deposit
security and procees fee within- 10 days. Thereafter,
* notices of this appeal alongwith list of clubbed appeals be
given to the respondents- but their comments/written reply
as filed in connection with appeal in hand shall be deemed
to have 5een filed in all the clubbed appeals. Thére is no
need of filing reply/comments individually in each and
every clubbed appeal. Similarly, the apperlantsl in all the.
.clubbed appeals are exempted from the depe‘s'if of security
and process fee. The respondents shall submit written
reply/comments, as discussed above, in office within 10

days of the receipt of notices positively. If the - written

rebly/comments are not submitted within the stipulated -

time, the office is directed to submit the file with a report

of non-compliance. File to come up for arguments on.

12.07.2021 before the D.B.
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-/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

el PESHAWAR
APPEAL NO. ___ /2020
JALALUDDIN . . VS EDUCATION DEPTT:
INDEX - /
S NO. DOCUMENTS ANNEXURE PAGE
1. Memo of appeal 1- 3.
2. Notification ‘ A 4,
3. Pay slips o B&C 5- 6.
4, Departmental appeal D 7.
5. |Service Tribunal judgment E . 8-9.
6. Vakalat nama RETTTTRR I 10. .
APPELLANT
THROUGH: A
_. : NOOR MUHAMMAD KHATI'AK
: : . - - ADVOCATE
OFFICE: Flat No.4, 2" Floor,
Juma Khan Plaza,
Near FATA Secretariat,
Warsak Road, Peshawar.
0345-9383141
Note: -
Sir,

Spare copies will be submitted
- After Admission of the case.

B
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Khyber Pakhtukhwa_
Service Fribunal

APPEAL NO./ 2884 /2020 iy ol 507

Mr. Jalalud Din, SCT (BPS-16), swu.&g/g@o_z&

GHSS Asbanr, Dir Lower.
ll’..lll.. llllll (R A RN R RN RRRRRRRRRRRRRRERRTRRRRRRRERRRERRRERRRRD] APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
crereserestrrnas Cresesarsarareranes crrrerssrererarsteraane «.:+..RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF THE APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may

kindly be directed not to make deduction of conveyance

. allowance during vacations period (Summer & Winter

\ilesito-" 2%y, cations) and make the payment of all outstanding amount

E%E?E‘ﬁ ,of Conveyance allowance which have been deducted previ

ously with all back benefits. Any other remedy which this

>7 ’ / 0/ > august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:
ON FACTS:

1- That the appellant is serving in the Elemenfary & Secondary
Education Department as SCT (BPS-16) quite efficiently and up to the
entire satisfaction of their superiors.

2- That the Conveyance Allowance is admissible to all the Civil Servants
and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notification dated
20.12.2012 whereby the conveyance allowance for employees



working in BPS 1 to 15 were enhance/revised while employees from
BPS- 16 to 19 have been treated under the previous Notification by
not enhancing their conveyance allowance. Copy of the Notification
dated 20.12.2012 are attached as annexure....cccessassassassnssensenss As

3-That appellant was receiving the conveyance allowances as
admissible under the law and rules but the respondents without any
valid and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Copies of the Salary Slips of
working/serving month and vacations (deduction period) are
attached as anNeXuUre.iasssssissssssssssnnssnnrasensisanssB & C,

4- That some of colleagues of the appellant approached to this august
Tribunal in different service appeals which was allowed by this august
Tribunal vide its judgment dated 11.11.2019. Copy of the judgment is
attached as annNeXure..cvisreresesssrasssnssarasasnessssrenensasessssnsasassnsasDe

5- That appellant also filed Departmental appeal before the appellate for
redressal of his grievances in light of the principle of consistency but
no reply has been received from the quarter concerned. That
appellant feeling aggrieved and having no other remedy filed the
instant service appeal on the following grounds amongst the others.
Copy of the Departmental appeal is attached as

annexurelll.lll‘llIlIII'IIllll.....'.....'..'...". IIIIIIIIII IIIIIIIIIIl'lll'lllllllEl

GROUNDS:

A- That the action and inaction of the respondents regarding deduction
of conveyance allowance for vacations period/months is illegal,
against the law, facts, norms of natural justice.

B- That the appellant have not been treated by the respondent
Department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of the
constitution of Islamic Republic of Pakistan 1973.

C- That the action of the respondents is without any legal authority,
discriminatory and in clear violation of fundamental rights duly

conferred by the Constitution and is liable to be declared as null and
void.

D- That there is clear difference between leave and vacation as leave is
applied by the Civil Servant in light Government Servant Revised
Leave Rules, 1981 while the vacations are always announced by the
Government, therefore under the law and Rules the appellant fully

entitled for the grant of conveyance allowance during vacations
period.
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E- That the Government Servants Revised:Leave Rules, 1981 clearly explain that
the civil servants who avail the vacations are allowed only one leave in a month
whereas, the other civil servants may avail 04 days leave in a calendar months
and the same are credited to his account and in this way he may avail 48 days

_ earned leave with full pay, whereas the Government servants to avail vacation
such as appellant is allowed one day leave in a month and twelve (12) days in a
year and earned leave for twelve days in a year are credited to his account and
there is no question of deduction of conveyance allowance for vacation period,
the respondents while making the deduction of conveyance allowance lost sight
of this legal aspects and illegally and without any authority started the recovery
and deduction of conveyance allowance from appellant.

F- That as the act of the respondents is illegal, unconstitutional, without any legal
authority and not only discriminatory but is also the result of malafide on the
part of respondents.

G- That appellant has the vested right of equal treatment before law and the act of
the respondents to deprive the petitioners from the conveyance/allowance is
unconstitutional and clear violation of fundamental rights.

H- That according to Government Servants Revised leave Rules, 1981 vacations are
. holidays and not leave of any kind, therefore, the deduction of conveyance
allowance in vacations is against the law and rules.

I- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and earning
of individuals including persons in the.services of the federation, therefore in
‘light of the said Article the appellant fully entitle for the grant of conveyance
allowance during vacations.

J- That the petitioners seeks permission of this Honorable Court to raise any other
grounds available at the time of arguments.

Itis fherefore, most humbly prayed that the appeal of the appellant may be
accepted as-prayed for.

PELLANT
| mlﬁ
JALAL UD DIN
THROUGH: : :
NOOR MOHAMMAD/IKHATTAK
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-t DearSir, - . S

"BETTER\COP‘(ZPAGE-: /,‘f Lo |

GOVER.\‘\[E\’T oF KHYBERPAKHTUVmWA e

 FINANCE DEPARTMENT .
(REGUALTION WING)
e NOFDISOGR-MSI0LL -

‘D'aled Peshawar the: 20.12.2012

" From

The Secre(arv o Govt of I\hvbcr Pakhhmkhwa. .
: .Fmanc:e DepartmenL Peshawar

- .'.To: ..

ol Al admuustrame Secreranes 10 GOVI of Khyber Pakhnmkhw’ - . :
‘2. The Senior Member, Board ofRe\enue Khyber Pakhumkhwa o T

" The Secretary 1o Govemnor, Khyber Pakhttmichwa_ - e e
The Secretarv 15 Chief Minister, Khyber Pakhtunkhwa, "

; The Secretan Providcial Assembly, Khybcr Pakhtunkhwa. '

6. All Heads of artached DepartmenE in Khyber Pakhtunkhwa.

7. A.l‘ DI:U’!CI Coordmatlon Officers of Khyber Pakhtunkhwa

S, Al Political Agents/District & Session Judge in Khyber Pakhun}_hwa_

9. Th. Registrar Peshawar High Court, Peshawar.

10. The Chairman Public Servi

ice Comnussth Kther Pakhtunk} ™A,
1 1. The

Chmrman. Sernce Tnbunal Kh\ ber Pakhtun.khwa.

RTVISION IN THE RATE OF COWEYANCE ALLOWANCE FOR THE
- CIVIL EMPLOYEES OF THE KHYBER PAKHTUNKHWA. PROVINCIAT,
 GOVERNMENT BPS1.19 - S

The Governmem of Rhuber Pakhrunkhw

rate of Con"a\ ance -\_llouance admlsSIble o all the Prownmal Civil Servants Govt- of Khvber :
'Palxhtunkh\\a (Workmq in BPS-1 10 BPS- 1%) w.e.f from 1™

. rates. Hovse\.er the convevance allm\ance for e

a has been pleased 1o enhance/rewse the =

Septembex 2012 at the followmg.

mpiovees in BPS 1610 BPS- 19 wul Temain un-
chanoed _ .
: . | S.No. | BPS. . . Eustmo Rate (P\I) Revnsed Rate (PM). ;
L T 1 Rs. 1.300/- Rs. 1,700/- -
a2l 5-10 | Rs. 1,300/- Rs. 1,840/
15 s Rs. 2,000/- | Rs. 2,720/~
3 E | 16-19 Rs. 5.0007- I Rs.5,000:

Com gvance -’\llonance at the abox e rates per mout.h shall be adur: 551b1e to those BPS 17 .
18 and- 19 ofncers who ha\e not been sancnoned oﬁimal vehicle. .

1

. Your Faithfully :

" (Sahibzada Saeeq 21:mad) "
Secretary Fmance :
- Endst \To FD/SO(SR [1')8 3‘)/7017 Dated Peshawar the “Od" Decetfnbi’f 26’1?.v e N

\
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\ @; 79 ovt. NWFP-Provincial
o istrict Accounts Office Dir at Timsrgar

y Salary Statement (October-2019)

Personal Information of Mr JALALUD DIN d/w/s of MUMTAZ
Personnel Number: 00263972 CNIC: 10976172746 NTN:
Date of Birth: 10.04.1976 Entry into Govt. Service: 02.12.1996 Length of Service: 22 Years 11 Months 000 Days

Employment Category: Vocational Temporary

Dssignation: SENIOR CERTIFIED TEACHER 80001432-DISTRICT GOVERNMENT KHYBE

.DDO Code: DA6037-GHSS ASBANR ' g

i Payroll Section: 001 .- GPF Section: 001 Cash Center: 09
GPF A/C No: EDUDA009905  Interest Applied: Yes GPF Balance: 745,250.00
Vendor Number: - I ’

Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 16 Pay Stage: 20

Wage type Amount Wage type : Armount

0001 | Basic Pay 49.310.00 1000 | House Rent Allowance : 2,727.00
1210 { Convey Allowance 2005 5,000.00 1924 |UAA-OTHER 20%(16 G/NG) 1,500.00
1947 | Medical Allow 15% (16-22) 2,003.00 2148 | 15% Adhoc Relief Al1-2013 1,020.00
2199 | Adhoc Relief Allow @10% 711.00 2211 | Adhoc Relief All 2016 10% 3.892.00
2224 [ Adhoc Relief All 2017 10% 4.931.00 2247 | Adhoc Relief All 2018 10% 4.931.00
2264 | Adhoc Relief All 2019 10% 4,931.00 0.00

ER3

Deductions - General

Wage type Amount . Wage type Amount
3016 | GPF Subscription -3,340.00 3501 | Benevolent Fund -800.00
3609 {Income Tax ‘ -1,239.00 3990 [Emp.Edu. Fund KPK ; -150.00
14004 | R. Benetits & Death Comp: i -GS0.A0 . ’ 0.00

Deductions - Loans and Advances

[ Loan | Description Principal amount Deduction Balance w

Deductions - Income Tax
Payable: 18,573.55 Recovered till OCT-2019: 4,026.00 Exempted: 4642.51 Recoverable: 9,905.04

Gross Pay (Rs.): 80,956.00 Deductions: (Rs.): -6,179.00 Net Pay: (Rs.): 74,777.00 -
Payece Name: JALALUD DIN

Account Number: C/A 2402-2

Bank Detalils: NATIONAL BANK OF PAKISTAN 231331 NBP CHAKDARA DIR NBP CHAKDARA DIR,

Leaves: Opening Balance: Availed: .n. Earned: Balance:

Permanent Address: VILL BAMBULAI

City: DIR LOWER Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address: :
City: Email: jalal8083@gmail.com

System generated document in accordance with APPM 4.6.12.9 (SERVICES/27.10. 201 9/16:23:23/v1.1)
* All amounts are in Pak Rupees
* Errors & omissions excepted Y
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' Dist. Govt. NWFP-Provincial
\ District Accounts Office Dir at Timargar
s Monthly Salary Statement (July-2019)

Personal Information of Mr JALALUD DIN d/w/s of MUMTAZ

Personnel Number: 00263972
Date of Birth: 10.04.1976

CNIC: 10976172746

Employment Category: Vocational Temporary
Designation: SENIOR CERTIFIED TEACHER

DDO Code: DA6037-GHSS ASBANR

Payroll Section: 001 GPF Section: 001
GPF A/C No: EDUDA009905  Interest Applied: Yes
Vendor Number: -

Entry into Govt. Service: 02.12.1996

Length of Service: 22 Years 08 Months 000 Days

¢0001432-DISTRICT GOVERNMENT KHYBE

Cash Center: 09

GPF Balance: 645,689.00

Pay and Aliowances: Pay scale: BPS For - 2017 Pay Scale Type: Civit  BPS: 16 Pay Stage: 20
Wage type Amount Wage type Amount
0001 |Basic Pay 49,310.00 1000 | House Rent Allowance 2,727.00
1210 | Convey Allowance 2005 5,000.00 1924 |UAA-OTHER 20%(16 G/NG) 1,500.00
1947 | Medical Allow 15% (16-22) 2,003.00 2148 | 15% Adhoc Relief Al1-2013 1,020.00
2199 | Adhoc Relief Allow @10% 711.00 2211 | Adhoc Relief All 2016 10% 3,892.00
2224 | Adhoc Relief All 2017 10% 4,931.00 2247 | Adhoc Relief All 2018 10% 4,931.00
2264 | Adhoc Relief All 2019 10% 4,931.00 0.00
Deductions - General
Wage type Amount Wage type Amount
3016 | GPE Subscription -3,340.00 3501 | Benevolent Fund -800.00
3609 |Income Tax -929.00 3990 | Emp.Edu. Fund KPK -150.00
4004 | R. Benefits & Death Comp: -1,089.00 0.00
Deductions - Loans and Advances
Loan Description | Principal amount Deduction J Balance
Deductions - Income Tax
Payable: 18,573.55 Recovered till JUL-2019: 929.00 Exempted: 7429.07 Recoverable: 10,215.48
Gross Pay (Rs.): 80,956.00 Deductions: (Rs.): -6,308.00 Net Pay: (Rs.): 74,648.00

Payee Name: JALALUD DIN
Account Number: C/A 2402-2

Bank Details: NATIONAL BANK OF PAKISTAN, 231331 NBP CHAKDARA DIR NBP CHAKDARA DIR,

Leaves: Opening Balance: Availed:

Earned: Balance:

Permanent Address: VILL BAMBULAI
City: DIR LOWER
Temp. Address: {

City:

Domicile: NW - Khyber Pakhtunkhwa

Housing Status‘: No Official

Email: jalal8083@gmait.com

prerllaT

System generated document in accordance with APPM 4.6.12.9 (SERVILES/02.08.2019/17:15:32/v1.1}

* All amounts are in Pak Rupees
* Errors & omissions excepted
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BEFORE THE KHYBER PAKHTUNKHWA SERVICI .
PESHAWAR '

APPEALNO | 115' 2L /2019

Mr Maqsad Hayat SCT (BPS 16) ' o
GHS Masho Gadar, Peshawar......c.usues ..... AP

VERSUS

1- The Government of - Knyber Pakhtunkhwa througn Chlef Secretary, .
. Khyber Pakhtunkhwa, Peshawar. - .
2-The Secretary (ERSE) Department, Khyber Pakhtunkhwa Peshawar L
~ 3: The Secretary Finance Department, Khyber. Pakhtunkhwa;: Peshawar _;
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar. =~ -
5- The Director (E&SE) Department,’ Khyber Pakhtunkhwa, Peshawar.
U SSTRSPRMIE PP rereregerereeae RESPONDENTS

. ~APPEAL UDNER SECTION-4 OF THE KHYBEF? PAKHTUNKHWA?_. -

" . . SERVICE TRIBUNAL ACT, 1974 AGAINST: THE -IMPUGNED * |
* ACTION OF  THE RESPONDENTS BY - YLLEGALLY AND: -
~ UNLAWFULLY DEDUCTING THE. "CONVEYARCE: ALLOWANCE -
" OF THE APPELLANT DURING WINTER & SUMMER: &

. VACATIONS AND AGAINST NO ACTION TAKEN ON THE -
DEPARTMENTAL APPEAL OF APPELLAN} _WITHIN THE;-

 STATUTORY PERIOD OF NINETY DAYS. - |

oy
A

- PRAYER: = i
That on acceptance of this appeal the respondents may'
kindly be directed not to make deduction- of conveyance - .-
. allowance during vacations period (Summer & Wmter-f
~Vacations) and make the payment of all outstanding amount s
‘of Conveyance. allowance which have been deducted
%ed“’*“ayprevmusly with ‘all back benefits. Any other remedy’ which -
o this. august Tribunal deems fit that may 2150 be awarded m
ﬁf\g\‘f\t(xar .favoroftheappellant -’ oo Lo
R[SHEWETH' |
"'ATTES'IQQ C

! _t:That the appel\ant s’ serving in the elemie: @y and secondary
e "ER “education department as Certified Teacher (B -15) qurte efﬁctency 3
= LT” and up to the entire satisfactlon of the superiors .

E 2 That the Conveyance Allowance is-admissible: to all the cnvrl servants
¥, 4 and to this effect a -Notification- No. FD (PRC)" 1°1/2011" dated,-.,
. E 14.07.2011 was, issued. That later ion-vide revised’ Notification dated-
20 12. 2012 whereby the conveyance ailowance for employees

,,),:,‘
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Counsel ror tne appel'ant present

Learned counse: referred to the }udgment passed by leamed Federal,;t-. :
Service Trtbunai- in Appeal* No. 1888(R)CS/2016 WhICh was handed down'
. on 03..12.2010 . rough the. Sald }udgmem the ‘issue of ayrnent f:

'f’unveyan\_e aliowance 10 2

Ivd servant durmg & ,nmer and wmter

vacations was neld o be within his entrtlernert and. the deductlonalready.’,'_f )
'nade from him was to be reimbursed Srmﬂar reference was. made to. thef.'ﬂ' ;
~judgment. by Honourable Peshawar Hrgh Court passr A on 01 10 ?.019
e ca_se of appe}iant.

Learned counsel, whern con*ronted with ‘the v 'oposmon that thef:“"':"""

issue, |n ‘essence, was dilated upon by the Federal ervice Trlbunal ands

more partrcuiar.y, by the Honoarabie Deshawar Hrqh Court in the case o :
appeliant, sLa ad that in cese the respondents are requ ired to. execute the
iudgment of Pes nawar =igh Court, the appell ant will haveﬁ no. cavil about’
_disposal of insnt appeal..’ R o A

Tne record suggests that whtle handmg dowz udgmenﬁ inthe Wrt N
Detutton prererred by the aepe!lont the Honourablz High Court not’ ontyjlg.‘ a
expounded the definidon of "Pay” as well as "Salary’ but also ennttement._
of a civil servant’ for the Conveyance Allowance -uring the period ‘of
" vacations. It is imAbortant to ndte that the respondazwts were’ represented-

+ - before the High-Court during the proceedings

In view of. the zbove nou,d facts and Circumis ances and m o.der toi"f‘-';"'
srotect the appeliant F"on, frest rour ~d of hv1gauow which rnay protracf.' -
- gver a r'o"m-*ab=e penod, the appeal in hand is orsposed of wrth‘ '

observation mat the judgment of Honourabie Peshawar Hrgh Court pasced -

in V!mt Pemuon51neuxhng w.p hk: glE¢ P/70‘w shau be honouned cndffipl

rrrprernented py the respondents. w-tmn shortest possible’ time., "hei'_
pol‘ant shail, however be at iperty tC seek remedy in accordance wnth
law in case r_ns grievahca rs.no: redressed by i .2 respondents wnthn a

reasonable time.

! -

Slie e Consigries & the record.
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-1satisfaction of the superiors. It is
Is admissible to all the civil servants and to this effect a Notification No. FD (PRQC) 1-

| . The Director, (E&SE) Department, : ﬁ -

Khyber Pakhtunkhwa, Peshawar.

-

ITY BY ILLEGAL ALD UNLAWFULL

Respected Sir,

With due respect it is stated that I am the employee of your good self
:Department and is serving as SCT (BPS-16) quite efficiency and up to the entire

stated for kind information that Conveyance Allowance

‘1/2011" dated ‘14.07.2011 was - issued. Later on vide revised Notification .dated
'20.12,2012 whereby the Lconveyance allowance for employees worldig in BPS 1 to 15

‘were enhance/revised while employees from BPS-16 to 19 have beer: treated under the

‘previous_ Notification by not enhancing their conveyance allowance. rRespected Sir, 1
jwas receiving the conveyance allowance as admissible under the law and rules but the
concerned authority without any valid and justifiable reasons stor:ved/deducted the
‘payment of conveyance allowance under the wrong and illegal pretext that the same is
not allowed for the leave period. One of the employee of Educatinn Department in

-Islamabad filed service appeal No.1888 (R) CS/2016 before the Federal Service

Tribunal, Islamabad regarding conveyance allowance which was accepted by the
‘Honorable. Service Tribunal vide its judgment dated-03.12.2018. Tr.at I also the Similar

“ eémployee of Education Department and under the principle -of cons.stency I am also

entitled for- the same treatment meted out in the above mentioned service appeal but
the concerned authority is not willing to issue/grant the same conveyance allowance
which is granting to other employees. Copy attached. I am feeling aggrieved from the
action of- the' concerned authority regarding deduction of conveyance allowance in
vacations period/months preferred this Departmental appeal before your good self.

: It is therefore, most humbly prayed that on. acceptance of this Departmental
:appeal the concerned authority may very kindly be directed the conveyance allowance
imay not be deducted from my monthly salary during the winter & summer vacations.

Dated: 15.07.2020
Y '}(gheﬁéently
o AWESTE | GI:Q;AA gnbffigfgwér

W

: DEEARTMENTAL APPEAL_AGAINST THE IMPUGi:ED ACTION OF
E D_AUTE 2 ,

-}

c= trma uw‘-vmw.vsr:a’—:m;_-rm:dm.-k-. [ —
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBQNAL,
PE HAWAR :
OF 2020
: , (APPELLANT)
Jalal Ud Din : (PLAINTIFF)
o : (PETITIONER)
VERSUS

(RESPONDENT)
Education Department : (DEFENDANT)

I/We_Jalal Ud Din , ,
Do hereby appoint and constitute NOOR MOHAMMAD KHATTAK,
" Advocate, Peshawar to appear, plead, act, compromise, withdraw or
refer to arbitration for me/us as my/our Counsel/Advocate in the above
noted matter, without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost. I/we
authorize the 'said Advocate to deposit, withdraw and receive on my/our

behalf all sums and amounts payable or deposited on my/our account in
the above noted matter.

Dated. / /2020 - w

CLIENT

| ACCGEPTED
" NOOR MOHAMMAS KHATTAK

A
" MIR ZAMAN SAFI

' ADVOCATES
OFFICE: - -
Flat No.4, 2™ Floor,
Juma Khan Plaza, Near FATA Secretariat,
Warsak Road, Peshawar.
Mobile No0.0345-9383141
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

“Service Appeal No: 12889/2020
Jalal Ud Din SCT BPS-16 GHS Asbanar District Dir Lower ...........Appellant.
VERSUS

Govt of Khyber Pakhtunkhwa through the Chief Secretary & others...Respondents

" JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPON_DENTS No: 1-5.

Rgspectfullv Sheweth .

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.

2 That the instant Servicé Appeal is-badly time barred.

3 That the AppellantAl’las concealed material facts from this Tribunal.

4 Thaf the instant service appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.
6 That the instant Service IAppeal is against the pfevailing law & rules.

7 That the Appellant has been treated as per law, rules & policy.

8 That the appeal is not maintainable in its present form.

9 That the appeal is bad for mié—joinder & non-joinder of the necessary parties.
10 That the instant Service Appc?al is barred by law.

11 That the appellant is not entitled for the grant of conveyance allowance during
the summer/winter vacation against the SCT in BPS-16 post.

12 That similar nature case is already pending adjudication before the august
Supreme Court of Pakistan under case titled Govt. of KPK & others Vs
Magsad Hayat against the Judgment dated 01-10-2019 of the Honorable
Peshawar High Court Peshawar & order dated 11-11-2019.



-

- ON FACTS

1 That Para-1, needs no comments being pertains to the service record of the
appellant against the SCT B-16 post in District Dir Lower.

2 That Para-2 is incorrect & misleading on the grounds that the appellant is not
entitled for the grant of conveyance allowance in view of the Notification
No.FD(PRC)1-1/2011 dated 14-07-2011 issued by the Respondent No.03 &
subsequent modification dated 20-12-2012 for the employees working from
BPS-1 to 15 & BPS-16 to 19 for those who are working on administrative
posts in different Departments of the province except the teaching staff who
are already on leave during the summer/winter vacation & are not performing
their official duties during the said period. Hence the plea of the appellant is
illegal & liable to be rejected. (Copy of the Notlficatlon dated 20-12-2012
is attached as Annexure-A).

3 That Para-3 is correct that conveyance allowance during the summer/winter
period has been deducted from the appellant on the grounds that during the
said period. Hence the plea of the appellant is illegal & liable to be rejected.

4 ThatPara-4 is correct that this Honorable Tribunal has disposed of same cases
vide Judgement dated 11-11-2019, whereby, conveyance allowance
summer/winter vacation has been allowed to them, however, aggrieved from
the aforesaid Judgment dated 11-11-2019 of this Honorable Bench, the
Respondent Department has filed a Civil Petition for leave to appeal/CPLA
before the august Supreme Court of Pakistan which is still pending for final
decision on behalf of the Respondent Department as a Petitioner therein.
Hence the plea of the appellant is illegal & liable to be rejected.

5 That Para-5 is also incorrect & denied on the grounds no Departmental appeal
whatsoever has yet been filed by the appellant till date against his plea for the
grant of conveyance allowance summer/winter vacation against the SCT B-
16 posts, hence the appeal in hand is liable to be dismissed on the following
grounds inter alia:-

ON GROUNDS

A. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice.

B. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected i in favor of the Respondents-
in the interest of justice.

C. Incorrect & not admitted, The appellant has been treated as per Law, Rules
& Policy'in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents



~

in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The stand of the appellant is without any proof &

justification. Hence, deserves to be rejected in view of the above made
submissions as the appellant is basically from teaching Cadre & is on leave
during the summer/winter vacations falling within the ambit of revised leave
rules-1981. ‘

. Incorrect & not admitted, The stand of the appellant is without any proof &

justification. Hence, deserves to be rejected in view of the above made
submissions in view of the above made submissions as the appellant is
basically from teaching Cadre & is on leave during the summer/winter
vacations falling within the ambit of revised leave rules-1981.

. Incorrect & not admitted, The appellant has been treated as per Law, Rules

& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations.
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted, The appellant has been treated as per Law, Rules

& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The stand kof the appellant‘is without any proof &

justification. Hence, deserves to be rejected in view of the above made
submissions in view of the above made submissions as the appellant is
basically from teaching Cadre & is on leave during the summer/winter
vacations falling within the ambit of revised leave rules-1981.

. Incorrect & not admitted. The appellant has been treated as per Law, Rules

& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice having no question of violating the provision of
Article-38 (e) of 1973 constitution.

. Legal. Howéver, the Respondents No.1-5 also seek leave of this Honorable

Bench to submit additional record, grounds & case law at the time of
arguments on the date fixed please. '



PRAYER.

In view of the above made submissions, it is requested that
this Tribunal may very graciously be pleased to dismiss the instant service
_ appeal in favor of the Respondent Departments in the interest of justice please.

%ﬁz (a4
RECTOR ﬁ A

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 1 & 5)

Dated / 12021,

AFFIDAVIT

I, Dr. Hayat Khan Asstt: Director ( Litigation-IT) E&SE Department
- do hereby solemnly affirm and declare On oath that the contents of the instant Para
wise Comments are true & correct to the best of my knowledge & belief. 7

S

Deponent
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BEF ORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: 12889/2020

Jalal Ud Din SCT BPS-16 GHS Asbanar District Dir Lower ........... Appellant.

VERSUS

 Govt of Khyber Pakhtunkhwa throhgh'the Chief Secretary & others...Respondents

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-5.

Respectfully Sheweth :-

The Respondents submit as under:-

" PRELIMINARY OBJECTIONS.

That the Appellént has got no cause of action/locus standi.

p—

2 That the instant Service Appeal is badly time barred.

3 Tﬁat the Appellant has concealed material facts from this Tribunal.

4 That the instant service appeal is based on mala fide intenfions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.
- 6 That the instaﬁt Service Appeal is against the prevailing law & rules;

7 That the Apbell_ant has been treated as per law, rules & policy.

8 That the -appeal is not maintainable in its present form.

9 That the appeal is bad for mis-joinder & non-joinder of the necessary parties.

10 That the instant Servicé Appeal is barred by law.

11 That the appellant is not entitled for the grant of conveyance allowance during
the summer/winter vacation against the SCT in BPS-16 post.

12 That similar nature case is already pending adjudication before the august
Supreme Court of Pakistan under case titled Govt. of KPK & others Vs
Magsad Hayat against the Judgment dated 01-10-2019 of the Honorable
Peshawar High Court Peshawar & order dated 11-11-2019.



" ON FACTS

1 That Para-1, needs no comments being pertains to the service record of the
appellant against the SCT B-16 post in District Dir Lower.

2 That Para-2 is incorrect & misleading on the grounds that the appellant is not
entitled for the grant of conveyance allowance in view of the Notification
No.FD(PRC)1-1/2011 dated 14-07-2011 issued by the Respondent No.03 &
subsequent modification dated 20-12-2012 for the employees working from
BPS-1 to 15 & BPS-16 to 19 for those who are working on administrative
posts in different Departments of the province except the teaching staff who
are already on leave during the summer/winter vacation & are not performing
their official duties during the said period. Hence the plea of the appellant is
illegal & liable to be rejected. (Copy of the Notification dated 20-12-2012
is attached as Annexure-A).

3 That Para-3 is correct that conveyance aliowance during the summer/winter
period has been deducted from the appellant on the grounds that during the
said period. Hence the plea of the appellant is illegal & liable to be rejected.

- 4 That Para-4 is correct that this Honorable Tribunal has disposed of same cases
vide Judgement dated 11-11-2019, whereby, conveyance allowance
summer/winter vacation has been allowed to them, however, aggrieved from
the aforesaid Judgment dated 11-11-2019 of this Honorable Bench, the
Respondent Department has filed a Civil Petition for leave to appeal/CPLA
before the august Supreme Court of Pakistan which is still pending for final
decision on behalf of the Respondent Department as a Petitioner -therein.
Hence the plea of the appellant is illegal & liable to be rejected. ‘

§ That Para-5 is also incorrect & denied on the grounds no Departmental appeal
whatsoever has yet been filed by the appellant till date against his plea for the
grant of conveyance allowance summer/winter vacation against the SCT B-
16 posts, hence the appeal in hand is liable to be dismissed on the following
grounds inter alia:-

'ON GROUNDS

A. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice.

- B. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice.

C. Incorrect & not admitted, The appellant has been treated as per Law; Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents




in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The stand of the appellant is without any proof &
justification. Hence, deserves to be rejected in view of the above made
submissions as the appellant is basically from teaching Cadre & is on leave
during the summer/winter vacations falling within the ambit of revised leave
rules-1981.

. Incorrect & not admitted. The stand of the appellant is without any proof &
justification. Hence, deserves to be rejected in view of the above made
submissions in view of the above made submissions as the appellant is
basically from teaching Cadre & is on leave during the summer/winter
wvacations falling within. the ambit of revised leave rules-1981.

. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The stand of the appellant is without any proof &
justification. Hence, deserves to be rejected in view of the above made
submissions in view of the above made submissions as the appellant is
basically from teaching Cadre & is on leave during the summer/winter
vacations falling within the ambit of revised leave rules-1981.

. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice having no question of violating the provision of
Article-38 (e) of 1973 constitution.

. Legal. However, the Respondents No.1-5 also seek leave of this Honorable
Bench to submit additional record, grounds & case law at the time of
arguments on the date fixed please. '



PRAYER.

In view of the above made submissions, it is requested that
" this Tribunal may very graciously be pleased to dismiss the instant service
appeal in favor of the Respondent Departments in the interest of justice please.

Dated __ / 12021,

DIRECTOR
- E&SE Department Khyber
Pakhtunkhwa, Peshawar.

(Respondents No: 1 & 5)

AFFIDAVIT

L, Dr. Hayat Khan Asstt: Director (Litigation-1I) E&SE Department

do hereby solemnly affirm and declare On oath that the contents of the instant Para
wise Comments are true & correct to the best of my knowledge & belief.

Deponent
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K}IYBER PAKHTUHKWA | Al communpications  should  be

addressed to the Registrar KPK Service
SERVICE TRIBUNAL, PEGHAWAR Tribunal and not any official by name.

Nr;. / qu'Sé’ST | Phi- 091-9212281

" Dated: Qz f} /2021 .| Pax- 0919213262

To

1. The Chief Secretary; |
Government of Khyber Pakhtunkhwa,
~ Peshawar. v - L
2. S_ecretary E&SE Department, |
“Government of Khyber Pakhtunkhwa,
Peshawar. _ , ,

3. Secretary Finance Department, | B
Government of Khyber Pakhtunkhwa, = A ‘
Peshawar. - S

4., Accountant General, '
Government of Khyber Pakhtmkhwa
Peshawar.

5. Director E&SE,

Government of Khyber Pakhtunkhwa
Peshawar

Subject: JUDGMENT IN APPEAL NO. 12889/2020, MR. JALALUD DIN & OTHERS.

| 1am directed to forward herewith a certified copy of Judgement dated | -
-12.07.2021 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

REGISTRAR
KHYBER PAKHTUNKHWA -
'SERVICE TRIBUNAL |
PESHAWAR '

e




W

Office éf the

Accountant General
Fort Road, Khyber Pakhtunkhwa

Peshawar Pakistan
Phone: 091 9211250-54

=y

it/S.T/S.A No. 12889/2020/Jalal ud din/ Z.7G — A& Date, / 082021

i

- No.

gy

1. Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2. The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

SUBJECT;T_ Judgment in Service Appeal No.12889/2020 Titled. Jalal ud din Vs.

“ Chief Secretary Government of Khyber Pakhtunkhwa & others.

Please refer to the subject Service Appeal. Tt is submitted for 'your kind
‘information that the Service Tribunal Peshawar has accepted the subject Court Case.

Being an Administrative Department of the Appellant you are requested for further
necessary action by your end. ‘ S

Memo:

ACCOUNTS OFFICER
(LITIGATION)

. taan e v e e 4 0 T DN R T TR S 0 oWt e -~ -
o e o ae T e ‘

‘/C()/pwforwarded to: . .
. Registrar, Khyber Pakhtunkhwa Seyvic’e Tribunal Peshawar for information please. .

‘2. Secretary Finance Department Peshawar with the request that the instant case as well
as identical cases are frequently been accepted by the Service Tribunal Khyber
Pakhtunkhwa and the court is pressing hard for implementation of its judgment but
your policy guidance/notifications in this regard is'still awaited vide this office letter
No.H-24/Allowances/856, dated: 19-08-2019 and reminder -1 No.889, dated:29-10-
2019 , Reminder No-II No. 1008 dated: 27-07-2020, - Reminder-I11 /
No.1084,14/12/2020 which may kindly be expedited on urgent basis (cdpies argf
enclosed). -

(LITIGATION)

?‘\N——Le\ o N‘;X\WAK m\‘\‘ﬂ'\“" | Ag
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GOVERNMENT OF KHYBER PAKHTUNKHWA .
HIGHER EDUCATION ARCHIVES & LIBRARIES DEPARTMENT

. INO. SO(Lit)/HE/Clubbed Service Appeals/2021- Conveyance Allowance
Dated Peshawar 27-08-2021

- 1! o ‘ 4(00_ -
To | _ /»oov—~b§,

_ The Secretary to Govt, of Khyber Pakhtunkhwa,
Law, Parliamentary Affairs and Human Rights Department.

Subject: JUDGMENT DATED 12.07.2021 (CONVEYANCE ALLOWANCE) PASSED

IN CLUBBED SERVICE APPEALS TITLED JALAL UD DIN (SCT BPS-16)
AND OTHERS VS GOVT. OF KHYBER PAKHTUNKHWA THROUGH

 CHIEF SECRETARY AND OTHERS.

Dear Sir, '
I am directed to refer to the subject noted above and to enclose herewith copy of

Assistant Director (Lit) Directorate of Higher Education letter No. DHE/AD (Lit)/Conveyance
All:/18242-45 dated 26.08.2021 on the subject noted and to request to instruct the Additional
Advocate General, Khyber Pakhtunkhwa Service Tribunal, Peshawar to file application(s) for
provision of list of those service appeals alongwith certified copy of judgment dated 12.07.2021
besides 6ompleté record of the said cases which pertains to this department among over 9000
clubbed cases regarding conveyance allowance decided through single judgment dated
12.07.2021, as this department neither received any notice in these service appeals nor copy of the
judgment ibid, enabling this department to process the same for filing of application/ appeal w1thm
iimitaiicn period, plcdse

2 Being Court matter; therefore, this may be treated as “Most Urgent”.

Encl; as Above. o Yours Faithfully,

(NOOR ZALI KHAN)
Section Officer (Litigation-IT)

Endst: No. & date even.
Copy forwarded to:-

1. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.
2. The Additional Advocate General, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

3. The Director, Higher Education, Khyber Pakhtunkhwa, Peshawar w/r to 'his letter
mentioned above with the request to depute a well conversant officer to collect complete
record of those cases relevant to Higher Education Department (list of some of the
appellants is enclosed) and furnish working paper alongwith judgment dated 12.07.2021
within two days for placing the same before Scrutiny Committee of Law Department for
filing applications ws 12(2) CPC or otherwise and also provide copy of letter dated
02.08.2021 mentioned in your above quoted letteijand also call explanation from the

“concerned Litigation Officers that why they failed td provide the relevant record of those:
cases pertaining to Higher Education Departmem despite of repeated directions by
Directorate of Higher Education, please. : "

4. PS to Secretary Higher Education Department Khyb¥r Pakhtunkhwa.

- L




| GOVERNMENT OF KHYBFR PAKHTUNKHWA -
HIGHER EDUCATION 'ARCHIVES & LIBRARY DEPARTMENT

" NO. SO (Lit) HED/clubbed Serv1ce Appeals/2021-Conveyance Allowance/ff '//
Dated the Peshawar September 1, 2021

The Director,
Higher Education Khyber Pakhtunkhwa,
Rano Ghari, Peshawar.

Subject:-}%f JUDGMENT REGARDING CONVEYANCE ALLOWANCE.
Dear Sir,E 3':

. 1 am directed to refer to your letter No. DHE/AD(Lit)/Conveyance All:/4528
dated 27.(:)?.‘2021 received to this department on 01.09.2021 and this department letter of even
number dated 27.08.2021 on the subject noted above and to state that being Administrative
Departmeh{; it is the responsibility of this department to take up the case with Law Department

for further litigation.

2. . T am, therefore, directed to request once again to depute a well conversant officer
to collect . complete record of relevant cases (list of some of the appellants already shared vide

this departnient letter referred above) amongst 9000 plus cases decided by Khyber Pakhtunkhwa

“Service Tribunal, Peshawat in its single judgment dated 12.07.2021 and prepare proper working

paper and furnish the same alongwith judgmenf ibid, within two days, for placing the same
before Scr‘ﬁtiny Committee of Law Department for filing Applications/ Appeals or otherwise
within limifation period, please.

e '

3. Be:ilng court matter, therefore, this may be treated as “MOST URGENT”.

Encl: as Above

(NOOR ZALI KHAN)
Section Officer (Litigation-II)

Endst: NQ;,& date even.
Copy forwarded to the:

1. Tﬁ:é%ISecretary to Govt. of Khyber Pakhtunkhwa, Law Departthient w/r to this department letter of
even number dated 27.08.2021 (copy enclosed for ready refergnce) for necessary action, please.

2. Thé Secretary to Govt. of Khyber Pakhtunkhwa, Finance Depgrtment.

/3. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

4. Thé_'Additional Advocate General, Khyber Pakhtunkhwa Seryice Tribunal, Peshawar.

5. PSto Secretary Higher Education Department Khyber Pakhtgnkhwa.
PA to Deputy Secretary (Lit/Colleges), Higher Education Department,

Section

All carrecnandanca chatild ha amailad ~n infa calitioatinn@omal fana Y



GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Block “A” Civil Secretanat Peshawar o Phone No. 091-9211128

MOST IMMEDIATE / COURT MATTER

NO.SO (Lit- II) E&SED/1-6/SA# 12889/20&1207/ 17/Jalal & Wahab
‘Dated Peshawar, the 02 09-2021

 To
The Director,
Directorate of E&SE
Khyber Pakhtunkhwa, 'Peshawar
Subject: - SERVICE APPEAL NO. 12889/2020 & 1207/2017 JALAL UD DIN &

MUHAMMAD WAHAB MANSOORI AND OTHER 3900 SAME NATURE

CASES VS GOVT OF KPK THROUGH CHIEF SECRETARY KP AND
OTHERS. -

[ am directed to refer to the subject noted above and to state that a meeting was
held with Advocate on Record, Supreme Court of Pakistan in his office along with the
representative of Directorate of E&SE on 02.09.2021. AOR directed that all applications cases

" may be submitted -in KP Service Tribunal Peshawar for pro;/ision of attested copy of judgment

and relevant record of 10 to 20 cases on dally b351s for filling of CPLA before August- Suprenie -
Court of Pakistan.

~ The above directicns may bte followed in letter and spirit and provide all the-
relevant record to AOR for ﬁllmg CPLA before Supreme Court of Paklstan well i in time under

intimation to this department, please.

Endst: of even No. & date.

Copy is forwarded to the:-

Advocate-on- Record Supreme Court of Pakistan for Govt. of Khyber Paklwiunkhwa
t// Registrar, KP Service Tribunal, Peshawar.
3. P.Ato Deputy Secretary (Legal) E&SE, Department.

SECTION OFFICER (Lit-1I)



wR L ot

o vﬁ P
<

M'&é "}’ “'7
wv.-s!. "‘j

BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Service Appeal No: 12889/2020

‘Jalal Ud Din SCT BPS 16 GHS Asbanar District Dir Lower ........... Appellant.

VERSUS

-Goyf of Khyber Pakhtunkhwa through the Chief Secretary & others.. .Respondeﬁts.
JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-5.

- Respectfully Sheweth :- -

The Resp’onde_nts submit as under:-
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2

g
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 PRELIMINARY OBJECTIONS.

That thé Appellaﬁt ﬁas got no cause of action/locus standi.

That the inst'ant. Service ‘Appe,al is badly time barred.

That the Appéllant has concealéd material facts from this Tribunal.

Thaf the instant ser'vice‘ appeal i§ based on mala fide intentions.

That the Appellaﬁt has not come to this Honorable Tribunal with clean hands.
Tﬁat the instant Service Appezil"is againsft the prevailing law & rules. -

That the Appellant has been treated as per law, rules & policy. ..

That,tﬁe appeal is not maintainable in its present form.

That the appez'll"is bad for mis-joinder & non-joinder of the necessary parties.

10 That the instant Service Appeal is barred by law.

11 That the appellant is not entitled for the grant of conveyance allowance during

the summer/winter vacation against the SCT in BPS-16 post.

12 That similar nature case is alréady pending adjudication before the august

Supreme Court of Pakistan under case titled Govt. of KPK & others Vs

Magsad Hayat against the Judgment dated 01-10-2019 of the Honorable

Peshawar High Court Peshawar & order dated 11-11-2019.



ON FACTS

1 That Para-1, needs no comments being pertains to the service record of the
appellant agamst the SCT B-16 post in District Dir Lower.

- 2 That Para—2 is 1ncorrect & misleading on the grounds that the appellant is not
entitled for the grant of conveyance allowance in view of the Notification
No.FD(PRC)1-1/2011 dated 14-07-2011 issued by the Respondent No.03 &
subsequent modification dated 20-12-2012 for the employees working from
BPS-1 to 15 & BPS-16 to 19 for those who are working on administrative
posts in different Departments of the province except the teaching staff who
are already on leave during the summer/winter vacation & are not performing
their official duties during the said period. Hence the plea of the appellant is
illégal & liable to be rejected. (Copy of the Notification dated 20-12-2012
is attached as Annexure-A). :

3 That'Para-3 is correct that conveyance allowance during the summer/winter
period has been deducted from the appellant on the grounds that during the
said period. Hence the plea of the appellant is illegal & liable to be rejected.

4 That Para-4 is correct that this Honorable Tribunal has disposed of same cases
-vide Judgement dated 11-11-2019, whereby, conveyance allowance
- summer/winter vacation has been allowed to them, however, aggrieved from
¢ the aforesaid Judgment dated 11-11-2019 of this Honorable Bench,.the
Respondent Department has filed a Civil Petition for leave to appeal/CPLA
before the august Supreme Court of Pakistan which is still pending for final
decision on behalf of the Respondent Department as a Petitioner therein.
Hence the plea of the appellant is illegal & liable to be rejected.

5 That Para-5 is also incorrect & denied on the grounds no Departmental appeal
whatsoever has yet been filed by the appellant till date against his plea for the
grant of conveyance allowance summer/winter vacation against the SCT B-
16 posts, hence the appeal in hand is liable to be dismissed on the following
grounds inter alia:- '

‘ON GROUNDS

A. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice.

B. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice.

C. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents




in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The stand of the appellant is without any proof &
justification. Hence, deserves to be rejected in view of the above made
submissions as the appellant is basically from teaching Cadre & is on leave
during the summer/winter vacations falling within the ambit of revised leave
rules-1981. :

. Incorrect & not admitted. The stand of the appellant is without any proof &
justification.- Hence, deserves to be rejected in view of the above made
submissions in view of the above made submissions as the appellant is
basically from teaching Cadre & is on leave during the summer/winter
vacations falling within the ambit of revised leave rules-1981.

. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hetice, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted, The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice as the act of the Respondent Department with regard
to the non-grant of conveyance allowance during the summer/winter vacations
is legally competent in view of the stance taken in the fore going paras of the
present reply. Hence the plea of the appellant is illegal & liable to be rejected.

. Incorrect & not admitted. The stand of the appellant is without any proof &
Justification. Hence, deserves to be rejected in view of the above made
submissions in view of the above made submissions as the appellant is
basically from teaching Cadre & is -on leave during the summer/winter
vacations falling within the ambit of revised leave rules-1981.

. Incorrect & not admitted. The appellant has been treated as per Law, Rules
& Policy in the instant case by the Respondent Department. Hence, the claim
of the appellant is baseless & liable to be rejected in favor of the Respondents
in the interest of justice having no question of violating the provision of
Article-38 (e) of 1973 constitution.

. Legal. Howevér, the Respondents No.1-5 also seek leave of this Honorable
Bench to submit additional record, grounds & case law at the time of
arguments on the date fixed please.



PRAYER.

In view of the above made submissions, it is requested that
this Tribunal may very graciously be pleased to dismiss the instant service
appeal in favor of the Respondent Departments in the interest of justice please.

"Dated  / /2021.

- E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 1 & 5)

D CTORZ‘», -

AFFIDAVIT

L Dr. Hayat Khan Asstt: Director (Litigation-II) E&SE Department
do hereby solemnly affirm and declare On oath that the contents of the instant Para

~

- wise Comments are true & correct to the best of my knowledge & belief. N

Dgponent
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. -More particular!
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BREIF HISTORY OF CONVEVANCE ALLOWANCE CASE

What is Convevance Allowance? C&/

Answer: ‘ \ |

Conveyance Allowance, also known as transport allowance,
is kind of Allowance which is offered by an employer to his employee to
éompensate for travel expense to and from their residence and
~workplace. ' '

Which Class of Civil Servénts is entitled for Conveyance Allowance?

Basically Conveyance Allowance is offered by both central .and
provincial government to the Civil servants to accommodate their travel
expense to and from workplace. There are certain departments in which
one is vacation department and the other is non-vacation department
which led to misperception regarding difference in vacation department
and non-vacation department and wasn't able to make clear difference by
the Government. The vacation department is that department which
involves vacations during summer and winter specifically to cater certain
skills and trainings by the Government to the Civil servants while non-
vacation departments which have no as such vacations in their entire
service. :

Conveyance allowance was granted to civil servants of vacation
department i.e elementary, secondary and higher education department’s
teachers of all cadres since the inception of the education department but
due malaise intention of the federal and provincial government inclined to
deduct Conveyance Allowance from their salaries on some wrong pretext
unlawfully. Teachers of the federal government took initiative to take up
the issue to higher level for its reprisal- but government subdued the issue
on one or the other pretext finding no solution to the grievance of the
teaches of center. The teachers of all cadres left no stone unturned to get

their arrears back that has been deducted unlawfully from their salaries
and all went in vain.

After exhausting all the forums in personal capacity, the
teachers of the Sindh government preferred departmental appeal to the
appellate authority seeking to get back arrears deducted from their salaries
since respondent’s deduction of conveyance allowance illegally but the
respondents ignored the fact in issue and underestimated the plea of the
teachers. Such irresponsible attitude of the respondent’s forced teachers of |
all cadres to. move in a Writ Petition to Sindh High Court vide judgment
dated 23.12.2015, allowed in favor of the petitioners and the department




implemented the same. In this way the federal employees ‘i.e teachers
made an arrangement to file appeals before the Federal Service Tribunal,
Islamabad embedded the same issue of conveyance Allowance illegal
Deduction by the respondents. While during arguments before the Federal
Service Tribunal, Islamabad the legal fraternity raised an issue that the
appellant being aggrieved from the illegal deduction of the Conveyance
Allowance from the Pay on stance that respondents are considering
summer and winter vacation as leave of kind and deducting the same on
the very pretext overlooking the legal aspects of said allowance. The legal
fraternity assisted the court regarding this legal issue articulating legally
each and every aspect of the case in light of the law and rules as:-

“That the deduction of conveyance allowance violates FR.82(b)
which enunciates in unambiguous terms that Vacations Counts as duty,
even during vacations a government servants/teachers are require to be
prepared for any call of duty in the relevant department. The vacations are
available not on the basis of option for the government servants/teachers
working in school and colleges. The period is of earned leave is curtailed by
one month for each year. The summer vacations are not granted on the
demand and option of the teachers. They are allowed lesser earned leave
than the rest of the government servants of various departments”

While the plea taken by the finance division during argument is
inconsistent with FR.82(b) and respondents were not able to justify the
stance with cogent facts and figure.

The Honorable Court accepted the appeal and allowed in favor
of the appellants directing the respondents not to deduct the conveyance
allowance from the salary of the appellant during summer and winter
vacation and reimbursed the same vide judgment in appeal No.1888
(R)CS/2016 dated 03.12.2018. :

Respondents against the former judgments passed vide Appeal
N0.289(R)/CS to 298(R)CS/2015 by the August Federal Service Tribunal
Islamabad on the same issue, went in CPLA before the Supreme Court of
Pakistan but the Apex Court honored judgment of the Federal Service
Tribunal and dismissed the Petition of the respondents vide Civil Petition
No0.4957 to 4966 of 2017. i

That in this way the legal fraternity raise the same plea before
the Supreme Court of Azad & Jammu Kashmir of Pakistan that conveyance
allowance can only be deducted from the pay of a civil servants when
he/she avails leave while referring to the relevant provision of Rules, that
vacation and leave are two different terms having different connotations
which cannot be interchanged and interpreted in a manner to deprive a
civil servants from the conveyance allowance. Fortunately, the civil
servants of vacation department of Azad and Jammu Kashmir got through
Honorable Supreme Court Azad & Jammu Kashmir of Pakistan with flying



colors vide well celebrated judgment reported in 2020 PLCS(C.S) 741
wherein upholding that the Petition filed by the petitioners was accepted
and the vacation could not be treated as leave rather same would be
considered as on duty and the conveyance allowance could not be
refused/deducted from the emoluments without amendment in the rules
through executive orders.

One bereaved Province of Khyber Pakhtunkhwa was lagging.
behind who's Civil Servants deprived of Conveyance Allowance and the
respondents blatantly deducting it from their salaries overlooking pro-
contra effects of deductions. That against the said illegal deduction, i
,namely; Noor Muhammad Khattak Advocate moved in Writ Petition No.
3162-P/2019 before the Honorable Peshawar high Court which was
disposed of with exposition and expounded that definition of “Pay” as well
as “Salary”, that pay is part of an emolument and thus disposed of with
direction to refer to is proper forum which is Khyber Pakhtunkhwa Service
Tribunal Peshawar. That in this case I, Noor Muhammad Khattak Advocate
High Court Peshawar filed an appeal before the Khyber Pakhtunkhwa
service tribunal Peshawar, namely; Magasd Hayat & other VS Government
of Khyber pakhtunkhwa in Appeal No.1452/2019 which was instantly
allowed in Preliminary Hearing in favor of the appellants. I relied on
FR.82(b) and Khyber pakhtunkhwa Revised leave rule,1989 while
arguments that the civil servants of Vacation department earning one leave
per month and that of a year amounts to 12 days credited to their leave
account and the government is deducting on wrong pretext illegally the
said-conveyance allowance overlooking the legal aspect. And i assisted the
court by differentiating the leave and vacation as for leave the civil
servants apply under the Khyber pakhtunkhwa Civil Servants Revised
Leave Rules.1989 while the vacation is granted by the government itself
which doesn't justify the stance of respondents for deduction of
conveyance allowance placing reliance on Sindh Service Tribunal Judgment
dated 23.12.2015, Federal service tribunal Judgment  in appeal
No.1888/2016 dated 03.12.2018, Supreme Court of Pakistan Judgment in
Civil Petition No0.4957 to 4966/2017, Supreme Court of (AJ&K) reported
judgment 2020 PLC(CS)741 and also on Article 4 and 25 of the Constitution
of Islamic Republic of Pakistan. Furthermore, thousands of the appeals of
the Appellants were allowed on preliminary hearing relying on rule principle
of consistency having same issue of deduction of conveyance of allowance
illegally by the respondents and the August KPK Service Tribunal Peshawar
directed respondents not to deduct conveyance allowance from the pay of
the appellant during the course of summer and winter vacations.

CONCULSION:

It has been invariably concluded that the conveyance
allowance is expense to and from the workplace entitling all the civil



servants of vacation department during-the.course of summer and winter
vacations and its deduction is illegal and unlawful by the respondents. Law
and rules in categorical terms certifies that conveyance allowance -is part
and parcel of salary/pay and vacation period should be treated as civil
servant as on duty because they are required to be prepared for duty. any
time on the call of Govern_mént; Similarly legal expositions and
interpretation in judgments of Supreme Court of Pakistan and Azad and
Jammu Kashmir Apex Court ascertain the same that conveyance allowance
should not be deducted from the salaries of civil servants if the
respondents are doing so falls in illegal and unlawful act. |

= Referred Judgments Copies Attached:

1) Peshawar High Court Judgment...ueeieiireseesrmssrensssusransreseses A.
2) Khyber Pakhtunkhwa Service tribunal Judgments.....cccecrnues B.
3) Federal Service Tribunal, Islamabad Judgment........... . C.
4) Supreme Court of Pakistan, Judgment.icieceeessresssesissrnsanases D.
5) Azad Jammu & Kashmir Supreme Court Judgment.......eeevees E.

(High Court, Peshawar)
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR @ @
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WRIT PETITION NO. /2019

1-  Mr. Akhtar Hussain, PSHT, GPS No.2, Shergarh, Mardan.

2-  Mr. Mohammad Arif Khan, PSHT, GPS Takht Bhai Mardan.

3-  Mr. Ali Zar Khan, SS, GHS Adina Swabi.

4-  Mr. Asad Ali, SS, GHS Adina District Swabi.

5~ Mr. Shad Ali, SS, GHS Adina District Swabi.

6- Mr. Hamesh Khan, SS, GHS Adina District Swabi. -

7-  Mr. Sardar Igbal, SS, GHS Adina District Swabi.

8-  Mr. Mustaqim Shah, SS, GHS Adina District Swabi.

98- Mr.Zulfigar Ud Din, SS, GHS Adina District Swabi.

10- Mr. Arif Ali, Director Physical Edcuation, GHS Adina District Swabi.

11- Mr. Kashif Ali, SS, GHS Adina District Swabi.

12- Mr. Imran Khan, SET, GHS Chamtar Mradan.

13- Mr. Naseer Ahmad, CT, GHS Chamtar Mradan.

14- Mr. Qayyum Khan, CT, GHS Chamtar Mradan.

15- Mr. Tufail Ahmad, N/A, GHS Chamtar Mradan.

16~ Mr. Siraj Ud Din, STT, GHS Chamtar Mradan.

17- Mr. Sher Alam Khan, SET, GHS Chamtar Mradan.

18- Mr. Khalid Mehmood, Qari, GHS Chamtar Mradan.

19- Mr. Bakhtiar Ali, SET, GHS Chamtar Mradan.

20~ Mr. Muhammad Afzaal, CT, GHS Chamtar Mradan.

21- Mr. Aziz Khan, CT, GHS Chamtar Mradan.

22- Mr. Salim Ur Rehman, CT, GHS Chamtar Mradan.

23- Mr. Amjad Ali, SPET, GHS Chamtar Mradan.

24- Mr. Zahid Hussain, SET, GHS Chamtar Mradan.

25- Mr. Ismaeel Khan, SET, GHS Khazana Dheri, Mardan.

26~ Mr. Saeed Ur Rehman SS5T, GHS Khazana Dheri, Mardan.’

27- Mr. Misal Khan, SET, GHS Khazana Dheri, Mardan

28- Mr. Salim Khan, SST, GHS Khazana Dhen Mardan.

29~ Mr. Noor Ullah, AT, GHS Khazana Dheri, Mardan.

30- Mr. Amjad Ali, CT, GHS Kund Khwar, Mardan.
31- Mr. Dilshad Ali, CT, GHS Lund Khwar, Mardan.
32- Mr. Danish Ali, CT, GHS Lund Khwar, Mardan.
33- Mr. Muhammad Igbal, Qari, GHS Lund Khwar, Mardan.
34- Mr. Khan Faqir, SCT, GHS Lund Khwar, Mardan
35- Mr. Muhammad Rahim, SCT, GHS Lund Khwar, Mardan.
36- Mr. Abdullah, CT, GHS Lund Khwar, Mardan.
37- Mr. Arsahd Anwar SET, GHS Lund Khwar, Mardan. .
38- Mr. Ali Gohar, CT, GHS Lund Khwar, Mardan, . TTESTED
39- Mr. Hidayat Khan, SCT, GHS Lund Khwar, Mardan. ~ =
40- Mr. Syed Zahid, CT, GHS Lund Khwar, Mardan, <EXKWI~T R
41- Mr. Nowsher Khan DM, GHS Lund Khwar, Mardan. Peshawar flgh ©
42~ Mr. Faiz Ur Rehman PST, GHS Lund Khwar, Mardan.
43- Mr. Abdul Khalig, SET, GHS Lund Khwar, Mardan.
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- ‘ '+ . Judgment Sheet

IN THE.PESHAWAR HIGH COURT, PESHAWAR,
¢ JUDICIAL DEPARTMENT.

Writ Peﬁﬁon No. 3162-P/i019 Akhtar Hussaur and 607
others. vs..Govt of Khyber Pakhtunkhwa

J UDGMENT

Date of hearing ............ 01. 10. 2019 ‘

--------------------

Petitioner(s) By Mr. Noor Mohammad Khattak, AdvocXasNe
Mr. Mujahid Ah Khan, AAG, for respondents.

i %ok % k%

ROOH-UL-AMIN KHAN, J:- Through this common
Jjudgment we";v proposed to decided the instant as well as the

connected writ - petitions ‘as all having involved common
4 Lo

question of ltaw and facts, the particulars of which are given

below.

3

i. WP, No. 3162-P/2019 titled Akhtar Hussain
etc.ivs..Government of Khyber Pakhtunkhwa through
Chief Secretary, Peshawar and 4 others.

ii.  WP;No. 3064-P/2019 titled Habeeb Ullah etc...Vs..
Go(%erm’nent of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and 7 others.

iii, WP No. 3084-P/2019 titled Sikandar Khan etc...Vs..
| Government of Khyber Pakhtunkhwa through Chief

[
v‘yﬁwf Secretary, Peshawar and 4 others.

iv. wpf’*No 3178-P/2019 titled Abdur Rehman etc...Vs..
Govemment of Khyber Pakhtunkhwa through Chief
Secretary Peshawar and 4 others

P

"PesEh?a(war igh Court
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v. WP No. 3233-P/2019 titled Amjid Ali etc...Vs.
Governmént of Khyber Pakhtunkhwa through Chief
‘Secretary, Peshawar and 4 others.

vi. WP No. 3283-P/2019 titled Gul Saeed etc...Vs.
Government of Khyber Pakhtunkhwa through Chief
" ‘Si;fgfétary; Peshawar and 4 others.

vii. - WP No. 3287-P/2019 titled Syed Israr Sha.h etc .Vs..

Government of Khyber Pakhitunkhwa through Chief
'Secretary, Peshawar and 7 thers. -

- viii. ‘WP No: 3288-P/2019 titled Firdous: Khanetc...Vs..
Government ‘of Khyber' Pakhtunkhwa through Chief
. Se'g:retary, Peshawar and 4 others.

ix. ~ WP No. 3353-P/2019 titled Hafiz Inam Ut Rehman
etc...Vs.. Government of- Khyber Pakhtunkhwa
thrbugh Chief Secretary, Peshawar and 6 others.

X. WP No. 3366-P/2019 titled Jehanzeb Khan etc...Vs..
chyernmént of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and 4 others.

xi. WP No. 3390-P/2019 titled Haji Rehman etc...Vs..
Government of Khyber Pakhtunkhwa through Chief
. Secretary, Peshawar and 2 others. '
xii. WP No. 3520-P/2019 titled Mohammad Khalid
etc; .Vs.. Government of Khyber Pakhtunkhwa
' through Chief Secretary, Peshawar and 4 others.

ATTESTE

. NER
eshawar Righ Court
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3 Sy

xiii. . WP No. 3567-P/2019 titled Husnur Rehman etc...Vs.
: ‘g}qvémm‘ent of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 3 others.

“xiv. WP No. 3667-P/2019 titled Magsad Hayat etc...Vs..
- Government of Khyber Pakhtunkhwa through Chief
Secf:etary, Peshawar and 4 others.

xv. WP No. 3939-P/2019 titled Syed Khurshid Shah
. etc. .;:.Vs.. Government of Khyber Pakhtunk\hwa
throilgh Chief Secretary, Peshawar and 5 others. |

xvi. WP No. 4072-P/2019 fitled Subhan Ullah etc...Vs..
. Government of Khyber Pakhtunkhwa through Chief

Secfe.téry, Peshawar and 6 others.

xvii. WP, No. 4758-P/2019 titled Sohrab Hayat etc...Vs..
Government of Khyber Pakhtunkhwa through Chief

Secfetaly, Peshawar and 4 others.

¢

2. . As ‘, péf -'avermenté» of the ‘writ petition, the
petitioners are serving . in the Eiementary & Secondary
Education Départment on their respective posts. On 14.7.2011

the Govemrinent of Kﬁyber Pakhtunkhwa enhanced the
conveyance zéllow_ance to all the Civil Sefvants i.e.‘ from BPS-1

p to 15, inéhidifng the petitioﬁers, which was subsequently revised
l‘?/ vide a'nother:; n;otiﬁc‘ation dated 20.12.2012 a;ld was further
enhanced. BL;t the respondents without any valid and justifiable

reasons stoﬁped / deducted the "payment of conveyance

AxTESTED
- TRER
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allowance u%xder the wrong and illegal pretext that the same is

not allowed for the leave period.

3. In essence, the grievancé .the petitioners"is_ that
they were receiving the conveyance allowance under the
ﬁotiﬁcations.,mentioned above, which was stopped without any

Jjustifiable reason.

4. Since the matter pertain to grant of conveyance

1

allowance which is part and parcel of pay. Similar controversy

. came before‘;’this Court in Writ Petition No. 3509-P/2014 titled

(Hafiz Mohammad Ilyas etc..vs..Government of Khyber
Pakhtunkhw?), wherein the pay and salary were defined in the
following manner. ‘

“7. ' To resolve the controversy as to
whether, payment of allowances to a civil servant
falls in .chapter-Z of Khyber Pakhtunkhwa Civil -
Servants Act, 1973 i.e. terms and conditions of
service, it is necessary to reproduce the definition of
“pay” l-j)rovidec[' in section 2(e) of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 which reads
as underé _

‘ 2. (e)—"Pay” means the amount drawn
mor‘:;thly by a civil servant as pay, and includes
special pay, personal pay and any Q{ngg.
emoluments declared by the prescribed
authority to be paid.” (emphasis provided).

The word. “emolument” used in the above

quoted definition clause of the Civil Servants Act,
1973, according to its dictionary meaning, denotes

wages and benefits received as compensation for

ATTESTED

ANYUNER
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holdmg an ofﬁce or having employment The word

emolument-is basically derlved from the Latin word |

' emolumqntum It ongmally meant “the sum pald to
a‘miller for grinding a customer wheat”. Today, the
term exists mostly as a bit of archaic legalese, but it
might be within the route of expression i.e.

grmdmg out a hvmg” From the above it. is
manifest that emoluments are essentially the |
benefits ;that one gets from the working of being
employe;i Emolument is the profit from

employrtient and is compensation in return - of

services, hence the emoluments are part and parcel
of pay. Section 17 being bart of chapter-2 i.e. terms

- and conditions of service Qf a civil servant provides
that, a civil servant appéinted to a post shall be
entitled, in accordance with rules, to the pay

: éanctioneid for the p0st Likewise, Rule 9(21) of
(FR/SR) prov1de the definition of pay which means “
the amount drawn monthly by a government servant
as ; : . . '

(i) the éay, other than special pa& or pay granted in
view of his peré'dnal qualification, which has been
sanctioned for the post held by him substantively or
in an ofﬁciating capécity, or to which he is entitled
by reason of his position in a cadre, and (ii)
overseas ' pay, technical pay, special pay and
personal pay and

‘) (iii) any -other emoluments which may be

 specially classed as pay by the governor general. -

Tile legislature in its wisdom has wisely
used the word “pay” instead of salary in definition
clause and section 17 of Khyber Pakhtunkhwa Civil
Servants !Act, 1973. The word ‘pay’ .connotes |

AT
| ANER
Peshawar High Court




payment of wages including emolument in broader
spectrum while the 'salary is used for amount that
one receives in return for work and or service
| provided, which is paid periodically ie. over a

specified interval of time such as weekly or most

commonly monthly. The term “salary” has been
dealt with at page-353 of Corpus Juris Secundem
Vol. 77 és under:- :

“Salary”. The word “Salary” is defined has
meaning iﬁxed compensation regularly paid by the
year, quarter, month or week; fixed compensation
for regular work, or for continuous servxces over a
period of time; periodical compensation for services;
compensation for services rendered; per annum
compensation mean in official and in some other
situation, or station; legal compensation.

Salary is also defined as meaning stipulaied
periodical recompense; l or consideration paid, or
stipulated to be paid to a person on reguiar interval |
for services usually a fixed sum fo be paid by the
year or half year, quarter; reward or consideration
paid or égreed to be paid to a person on a regular
intervals: by the year, month or week for services;
reward of fixed or recompense for services rendered
or performed; reward or compensation of services
rendered;;or performed.

From the above mentioried definition it is manifest
that the “salary” of a civil servant is a fixed amount
regularly paid as compensation to the employee,
whereas !:the pay means an amount received by a

civil servant including other emoluments i.e,

allowances.”

ANUNER
Peff\)a(waﬂlgh Court




5. 'Besi:ies, “certain otﬁér petitions  filed by the
Teachers /einployees. of the same department serving from
other comérs of the province which were decided Ey
Abbottabad Bench of this Court, wherein it was held that the

»
conveyance' allowance bemg part of pay fall in terms and

- conditions of civil servant and it can adeqtiately be claimed
through an e}'ppeal by adopting the prescribed procedux;e under
i .

the Khyber Pakhtunkhwa Civil Servants Act, 1974,

6. AF or thQ reasons given hereinabove, the petitioners
are <-:i{/il servants and their claim falls in terms and conditions
of service eni]{nerated in Chapter-2 of the Khyber Pakhtunkhwa
Civil Sérvant;s. Act, 1973, wherei_n the jurisdiction of 'this' Court
is expressly t;aned By Article 212 of the Constitution of Islamic
Republic of Paklstan, 1973. Resultantly, this and the connected
writ petition; mentionéd above stand dismissed being not
maintainab_le? However, the petitioners are liberty to approach

the proper foi‘um if so desire.

Announced on, '
I of October, 2019
2Zasshad® V iV
JUDGE
; JUDGE

" Khan & Mr. Justice Mohammad Nacem Asl

ku\hoﬂs.d
-

Seanawar "'8..«' Aﬂlclo’?m

o-nun-o«shahndnt omsr

, ) D 28 JUL 2020



BEFORE ”HE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
_“—'———M“___“‘
PESHAWAR -

t-a“ her P.:hhlul‘.h\\ 1A

o . APPEAL NO __H_&;L/zmg | D'm e
' Mr Maqsad Hayat SCT (BPS-16),

| R 24 { fo/2
-‘GHS Masho Gagar, Peshawar...........a...;!....i.. APPELLA ,

.. -1-The Govemment of Khyber Pakh‘tﬁ;jkhWa th Quahy Chlef Secretary,
+. 0 7 7 KhyberPakhtunkhwa, Peshawar. | e
5oL _2- The Secictary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar
1 o - 3- The Secretary Finance Department Khyber Pakhtunkhwa Peshawar.
~ 4~ The Accountant.General, Khyber Pakhtunkhwa, Peshawar. :
__‘5 The Director (ERSE) Department, Khyber Pakhtunkhwa Peshawar.

.................. ......y..........................,..............v...RESPONDENTS

= . . APPEAL UDNER SECTION-4 OF THE KHYBER PAKHTUNKHWA
p '  SERVICE_TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
@ . ACTION OF THE RESPONDENTS 'BY ILLEGALLY AND
“ UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
o " OF THE _APPELLANT _DURING WINTER & SUMMER.
L. . . - VACATIONS AND AGAINST NO' ACTION TAKEN ON THE
-7 DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE

STATUTORY PEBIOD OF NINETY DAYS. -

RAYEB . ‘ '
' _-That. on acceptance of this appeal the respondents may -
-kindly be directed not to make deduction -of conveyance .
) - allowance during vacations period (Summer & Winter
-4+ Vacations) and make the payment of all outstanding amount
of Conveyance allowance which have been deducted
edte- ﬁﬁyprewou.,ly with all back benefits. Any other remedy which
@;,,.._,,\; this august Trlbunal deems fit that may also be awarded in

.

Re EX &
,’_\\%“\ b favor of the appellant

R[SHEWETH
ou FACTS:

iLo}g AT ’
1 That the appellant is serving in the elementary and sez(%nﬁary

~ education department as Certified Teacher (BPS-15) quite efficiency 4
~ and up to the entire sattsfactlon of the superiors.

e 2 That the Conveyance AIIowance is admissible to all the c:wl servants _
‘ and to this effect a Notification No. FD (PRC) 1-1/2011 dated
14.07. 2011 was issued. That later ion vide rev;sed Notification dated -
-20.12. 2012 whereby the conveyance aIlowance for employees '
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Lounsel for the appellant present

| Learned counsel referred tothe ]udgment passed by learne -” Federal

Servrce Tnbunal in Appea1 No. 1888(R)e5/2016 Wthh was handed down .
) von "03.12. 2018 Through the said ]udgment the rssue of payment of

""«'.AAConveyanee Allowmce to a. uvlt servant durlng summer and’ wmter

Bl f‘_}}.the caise of appeliant

'vacations was held to be within hls enntlement and the deductlon already

. made from hrrn was to be rermbursed Srmllar reference was made to the -
':'-_ Judgment by. Honourable Peshawar Hrgh Court passed on 01, 10 2019 |p

Learned counsei when confror*ted wnth the proposmon that the -

rssue n essence, was drlated upon by the Federal Servrce Trrbunal and,
"'_’more partrcularly, by the Honourable Peshawar Hrgh Court in the case of
. appel!ant stated tnat in case. *he reSpondents are requ'red to execute the

S j-_jt,dgrnent of: Pesnawar Hrgh Court, the appellanit w1il have no cavrl about
;_:drsposal of ms*aht appeal s T ? '

The record suggests that whlle handmg down Judgment in the Writ" ._

- . ~Pet|tron preferred by the appeliant, the. Honourabie H:gh Court not only .

) -expounded the dEﬁnltIO"l of "Day as.well as “Sa’ary but aiso ent:tlernent )

' of a. c:vrl servant for the Conveyarce Aitomance during the period of

R vacatlons Itis |mpbrtant to note that the respondents were reoresented"'

. .-before the High Court dunng the proceedrn"rs

© ANNOUNCED:
'111111.2018

I,
_ sn view of the cbuve nott,d facts and ci rccmstances and in or der to .'

protect the. appe!lar it e o @ fresh round of hugatlon wh.th may -protract .

"'over a formidable - penod the appeal' in hand rs dlsposed -of Wlth.

. A observatron that the judgment of Honourable Peshawar High Court passed
'm Wnt Petrtrons mcludmg W.P No 316: P/7019 shalt be honoured and
",_‘smplemented by the respondents wuthm shorf‘est possmle time. - The_'
appel‘ant shall however be at linerty to see!f remedy in accordance wrth

- law! in case I'|IS grtevance is not redre‘-‘sed by the respondents wrth:n a

. reasonable trme

»E'rie,.'be~consignedto therecord. o .

- Certified t~ hature copy Chalrman
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" Judgment Sheel [honex-

) IN THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD @
' Appeol No.1888(R)CS/2016 /

Date of Instilulion 21.10.2016
| Data of Hearing 26.11.2018
Date of Judgment 03.12.2018

APPELLANT: ‘Muhammod  Sikoendar  Dar, l.ecfwer[BS-!?)-
islomabad Model College for Boys; G-10/4,

© Islemabad.
RESPONDENTS:
(i)
(h -
(i)

secretory, Federal Education & Prolessionol Training

Duwicion, slomabod.
Direclor Model Colleges, Federal D&ec!orafe ol

Education. slomobad.
secralary finonce {Regulolion Wing), Islamabod.

My, Stikondet Ismali Khon, and
pr. FAanzoor All Khan, fAembers.

Bholfi, Advocole for

Belore:

Present: pMr. Ghulom  Rosool

. oppahanl.
M. Arshad Mehmood Malik, Assistant Aﬂomey

~ General with Rana. Muhammad Nozrr D,
FDE(LegoI) and Mr. Arshad Anjum, AD. Federal
Education & Professionol Training Division, DRs.

JUDGMENT

SIKANDER [SMAIL KHAR, MEMBER: Through the instant-oppeol,
the oppeliont hos prayed for issuonce of a direclion 1o the
respondents nof to deduct the conveyance oliowance from the
solaiies of the appellont during summer and winter vocaltions os
vacdadtions ore frgoted as hotidays bul not leave of ony’ kmd and
the same be cllowed os decided by the superior courls.

s The ladts s namcted in the memio of appeal are thot the
appellant is merdorming his duties os leciurer {BS-17) In llomabod
Model College fof Boys. G-10/4, Islarmobad. Being oggrieved by
the deduclion ol convayonce ollowance, the appefian!

ey :‘:” .
D AR ,‘5




'opentng ofter

yond winter vacations ore holidays and n

prefmheny wemme . T &R G

has not been resporided. Hence this appea),

3. The leomed counsel for the oppellant hos orgueqd 14 \
nag
kaveling ofiowance ond conveyonce dllowance Is por of

compensalory allowance wilh means an allowance granled 1o
mee! the personal expendilure necessilafed by the special
clreumsiances in which duly is performed. Further, in fdéﬁﬁcjdl
matfer, the Honble Sindh Service Tribunal ollowed the
conveyonce allowance to all the tecching stalft during summer
and winter vacations vide judgment daled 23.12.2015 which hos
been implemurited by the depariment. Hence deduction of
conveyance ollowonce from the solaries of the appellont ond
other teaching stalf during summer ond winler vacations Is clear

discrimination against the right of the appellont. He olso réferred

judgment of !h:s Tribunal dated 17.10.2017 possed in Idenﬁcot

- —— -

matter in oppeols No.289 1o 298(R)CS/2015 and upheld by, the 1he

Hon'ble supreme Court of Poig_sjc_q in CPs No.4957 to 4966 of 2017
dated 13.07.2018. T

4, The oppeal is resisted by the respondents. It is staled thot i
fac! the surmmar ond winter vacations are holidays and not @
leove, howevar, physically the teoching and other reloled slalf
are no! on duly in the schoo! ‘and colleges during vacaofion, the
presence of vocational stafl in the institutions is subject fo
vocations, the science laborolories ond fibraries
also closed dunng holidays, thetelore, conveyance

~ce 1o vocationot stoff is not ailowed. In support of the
ssistant Aftorney Generol tefeired SR

are
ollowo
grgumenis, ihe leamad A

No:263. 244 & 266,
we nave haard the learmed counsel [of both the porlies
racord. Admittedly, the summel

of leave of any’ kind but

5.
ond have perusad the ovaiigbla

T
o o1 VRPN I



e B . ' ) :
¥ ihe appollant.along with other colleogues ore being lgn ore don

e ground that physicatly the teaching and other reloled stalf

afe nol on du'iy in Ihe school and colleges during vocations. We
g no! convinced with this asserlion of ihe raspondents
especioly when the summer and winler vacations ore freoled os
holidays We also sought wisdom from the judgmenl passéd by
ke various coutls and upheld by the Hon'ble Supreme Ceourt of
Pokisic;n in Identical maiter. We may also fike o menlion tho! oft

the educallonal institulions charge educationol lee and other

duas even lor the winter and summar vocations, $0 how fhe

respondants justily thamselves by deducting the conveyonce
t Ihe same period. The equallly shovld

respect.  This  Tribunol  hos giready

ollowanceo of the slalf fo
ba maintoined in ol
adjudicated the issue vide
gbove ond the soid judgm

Supreme Coutl of Pokiston.
hereundar Ihe relevan! portions of the judgmen! ‘os o reody

its judgmenl as referred to in Para 3
ent hos been upheld by the Hon'ble
il is imperaotive lo reproduce

recknor:-

g FRE2[B} enuncicles in unombiguous terrms
tha! vacotions count os duty. Even during vacalions
o govemnmenl servoni/teacher iy required fo be
orepored for any coll of duly in the relevant
department. The vocalions ore avoiloble-no! on the
bosis of any opfion for the government
servanis/teachers working in school and colleges.
The period- ol eorned leave is curtoiled by one
month for each yeor, The summer vocolions ore not
gronted -on the demand ond option of the
teachers. They cre allowed lesser eomned leave
than ihe rest of the governmeni servants of vorious

departments,

e e e T & 2 = A AENIRT LAl BT o O e B .

PP IA x r TT DR T T

; 9. The: conveyance oltowance is admissible to
,. the govermen! servarils who are on duly. The

1

gt‘j N sialute freafs the period of vacations as duty. The

E explonotion given by the Finonce Division is in
confict with the statutory provisions like FR-82(D)

which cre fo reign supreme, as compared to the
explanalion of the Finance Division. There seems to
be no [usfilication wholsoever for depriving the




| P | WRBIRITONTS  of ’he D())"men' O’
“ allowance during

PO conveyonce ‘
" | the period of Summer vacations
| 0.  In the c:ircumsfonces. we

SYRNT are consfrgine:
Alow fhese appeols Orger accordingy, dﬂ::
Ccvzwveyonce allowance s poyable | o ﬂie
gbpeffonfs 'W.e.l. the vacation of 2014, when e

er
by these oppeliants.” | e fled

6. For the foregoing reasons ond in view of the rule of

consistency, we have no hasitalion o acceép! the appeol.

I Therefore. the respondents ore directed no! to dedue! the
conveyance allowance from the salory of fhe appéliant during

, summer ond winler vacations. The conveyonce ollowonce
| oready. deducled should be reimbursed” fo fhe appéilont
i “forthwith, This judgment is considered in rem ond niof in persaRam
1 | and thus the respondents should pay Ihe soid allowance 1o ail
j simitorly plovced employees of the educational instilulions (o
agvoid discrimination under Adicle 4 & 25 ol the Conslifution os
well as un~n<"acessow litigofion. | '

7. There shall be no order os lo cost. Parties shall be iplormed.

sA- sol —

| MEMBER MEVIBER
siamabed, the December 03,2018, < -
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‘{Against the judgmen
Federal Service Tribunal,
Appeils No.289(RICS

Muhammad Faroodq Khan
Nadcem Siddid
Mﬁhammad Yousal
‘Muhammad Mum!taz
Shahid Gul i

Hajan Daudpola
!g‘_aiz-'t.tl-Malmwod

Tazal Mahboob
Muhammad
Muhanimad Aziz

Tor the ‘pcti.tioncr(s):

For the respondent{s):

petitioner to gct léave
. Constitution ol (he {
aspects of the t,a
_ properly addre
the.‘posilion about the

i

MR. JUSTICE M

!
1 :
1N THLE
{AP]
. PRESENT:

‘Secrclary Finance, Finance Divis

Masoud Anwar

-public importance has be
to appeal within

slamic Republ
se which are em
ssed and decided in the judgment

lcgal issucs. o ca

. made out. Dismissed nccordingly.

JUIISDICTION)

IAN SAQIB NISAR, HCJ

‘MR. JUSTICE IJAZ UL NHSAN

CIVIL PETITIONS NO.4957 1O 49656 OF 2017
{ dated 17.10.2017 of the

lslamabad passed in

to 208(R)CS/2015} )

gioll, iglatrabad and ulhers
: ‘ ...1"thtiﬂll'el’(9’

{in ull casts)

VERSUS _
n C.P.WS?/QDI?
In C.P.1958/20 17
in C.p.4959/2017
In C.P.4960/2017
o C.P.4961/20‘.7
In C.p.4962/2017
in C.P.4963[20!‘?
(n C.F.4064/2017
in C.r4065/2017
in C.P.4966/2017
, ..-.Rcspondent{s}

Ch. Aamir Rehmai, AddLAG.P.

{tn all cnxes]

Not rc'prcs:cnu:d
(tn ol caves)

Date of hearing: . 13.7.2018
ORDER
MIAN SAQ 1B _NISAR, CJ.: No substantial qucsiion of Taw of
thesc natlers entitling the

cn raised in
Article 212(3) of the

1973, The factuil

the purvicw ol
ic of Pakistan,
bedded in these matters have been
impugned; the samc is
sy for inlerference has been

-

Sy HC)
Sc/-J

Cm be Trae Cop

Islamavud

{L‘.?iﬁ"ar' mad verch TamSoanner
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! Finance Departmeny V. Mahbgoh Ahmed Awnn

(Ghulam Musrafa Mughal, n "

[Supreme Court (AJ&K)]

b Hefore C, Muhammaq torahim ziq. Cr.
Raja Sareq Akram Khan and
Ghulam Mustafy Mughai, 1y

FINANCE DEPARTMENT, AZAD GOVERNMENT OF

{ THE STATE OF JAMMU AND KASHMI’R.@hrough

Sccremry Finance, Civil Sccrctariat, Chatter Domail,
Muznfl’umbad and 10 others

versus

, MAHBOOB AHMED AWAN, SENIOR
{ TEACHER and others

Civil Appenl No.53 of 2019, decided on 9th April, 2019,

(On appeal from (he judgment of the High Court dateg
11.06.2018 in Writ Petitions Nos. 1315 of 2012, 534, 136, 1378, 1417,
1459, 1468, 1579, 1691, 1895, 1904 of 2013, 146, 166, 470, 707, 917,
1018, 1210, 1427, 1451, 1589, 1844, 1899, 2044, 93. 225 of 2014,
3 370, 1322, 1468, 1519, 2089, 2091, 2456, 2673 of 2015, 267, 1208,
§ 2082, 2331 of 2016 and 594 of 2010). :

- Azad Jammu and Kashriir Civil Servanis Revised Leaye
Rules, 1983---

——N.43-A—Employees of education deparfme’nt«-‘-l),educt'ion_ of
'conﬁ;:nﬁe _Eé'l’l'gw:ncc dt{n'ng' summer/winter vaccliong~~£ff¢cx-u
Contention of employees was that they wn"e entft_lgd'l;fo_r ?9’!?‘:“’?“
allowance. during summer/winter t{acaﬂommWritA pa{xﬁon ﬁ'leq"dgfqrg
ihe, High. C’o"ui'p' on behalf of employees was qpceptcd--Va ’4 l;ty;-
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AT M Goycmnt ﬁ @\m N, “w Kx}": 'Q':'.‘.‘?!"," g b, "
' . 1998 PLC (C.S.) 46 ref. ‘
Azad Jammu and  Kagewr Greermme=d :::mr:g.* r:w.gf
| Secrolary, Muzaffaradad snd &noether Y. fed Ze=am Al ??m;f 3
L others PLD 1991 SC{AJRR) S¥ xnd Thr Avvoumte=s Gemerds &0 7are
o v. Zamas Hussain Khap 108% PLC (T3 131 rel.

Sardar Karam Dad Khan Advocare-Geaers? for Appellyres.

B Abdul Rashid Abbat, Sherremas Awaxn, Syed Saroosy Giiler!

L and Amjad Hameed Siddiqd for Respondents,
Date of hearing: 3rd April, 2019.
JUDGNENT _

. GHULAM MUSTAFA MUGHAL, J.—Tbe captioned 2ppéal

. by leave of the Coun has been filed apxizst = jodgmert of the High

{ . Cotrt dated 11.06.2018, passed in Writ Petitions Nes. 1315 of 2012,

| 534, 1361, 1378, 1417, 1459, I468, 1579, 1691, 1F9S, 1904 of 2013,

145, 166, 470, 707, 917, 1018. 1210, IXIT, 1251, 1589, 1844, 17299,

2044, 93, 2252 of 2014, 370, 13I3. 146%, 1519, 2089, 2991. 2454,
2673 of 2015, 267, 1208, 2082, 2331 of 2016 202 59 of 2010,

2. The brief facts forming the deckground of the czptioned zppesi
- dte that the respondents, herein, Rled differect writ petitiors in the High
. Court against the appellants, berein, tlriming iherein that ey 2re
eidployees of Educstion Deparument asd serving as Naib Qasids, Junior
_Clerks, Lab Assistants, Teachers, Lectoreres, Professors. Associate
‘Proféssots and Professors in different cadres. {t was averred that during
extreme hot westher in the summerfwinter vacations spreading over 2./
| gquﬂ_:s_’ period are observed in schoolscolleges and teachers are aigq
. dllowed to observe the vacations for. the aforesaid period. It w
‘ maifitained that the respondents, berein, are entitled to the Cony ”
Allowance during vacations under the Revised Pxy Scale Scherne eyzb?
It was contended that the said allowance was deducted from the nmm’ .
Elgdlﬂmgqfé Of the petitioners/respondents, berein, undet the p;e} ext 'y
8. aﬂmﬁ is not admissible during tha
at certainn. dud ~ '
Conal 2udit objections were alsd raised by the
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grimu and M Ciyyy Uiteng, € but !
J od of vacation Coungy ne nn Lene U under the Avaq
N ltt.i‘ﬁ‘cd that in ACCordung, | . le::Ve{u‘l“' 1983, the
. 'N‘.nf C‘ onveyance Attownge cﬂl\nm] ‘3llltu|ury Rulen, g " 1th-13 ‘I;unhu
- o e . y * € deduction
£ dem' thus, the fet e l".‘nl I;L M he “Molumenty of the
", esinst the Azad Jammy tng Kaahn, PNers g Nepa)
. Ra'cs. 1983- 4 (‘!\'“ S

. arh'ﬂrary and

ICrvang Reviged Leave

NE exclugi

3. The }vrit. Petition Wag Contegipg )
yerein, by. filing Separape Writiey stalcmcm.'xy llhc lcsbondcms/appclla‘ms.
or deduction of the ONveyance Winee oS AVErred thag Paymem
conditions of the Service of the Petitlongy : :'cl.nufx e, 'Srms and
. yammu :md. Kashmir Service Tribung haviy e hc‘}cc: ;t.\c‘_Aza.d
: ihis rcgajrd is ‘the Proper forum whctciﬂ the etltio b Ju::‘e‘:cr':‘:e::‘
" _capd writ petitions arc not mainla!nab!m 1 wa:c';ut::;zl' stated that
v ‘.ac'cdrdiﬁ_g' to the ananfzc DCDnl’lmcnl's letier d;ued 25.05.1977. the
L Conveyance Al!of’anc‘f"s alloweq only 1o those civiy ser;auts who are
"not residing within "}c Working Premises ang have 10 travel 1o their
i work-place from thgtr residence. ¢ Was further gateq that during
.. summer/winter vacations, the pclilioncrslrespondcms‘ herein, did not
travel from their residence to Work-place in telation to performance of
P their duties, therefore, they are not ¢niy
! " allowance. It .was ‘prayed
‘ fearned High Court after nece

S5ary proceedings has decided the writ
N petitions in the following manner-.

o

on is that respondents jointly and
severally are hereby restrai

i

H

i

P “The crux of the above discuss;
L ned to
)

'

. . v A\
ierebv. dire irculate copies of the instant judgment to a
hF rcby, directed to Sifcnre p ly with and implement_mc
District Accounts Officers to_comply e ted i
iristant judgrent forthwith. The writ petitions are ace pio he
$: manner s indicated hereinabove with no order as
. ' ‘Dad. Khan, -the learned Advoca el
+:Sardar “Karam ‘Dad  Khan, herienie that the respondeits,
.fa;t thé-gppéliam atgued with vehenence thg;h:’ ';:ce durig
; ‘*gatg ot -entitled to the .conveyance allowance &
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Zamrwe and Kashmir, hence, their writ pet o
pefore the High Court. He further argucd »:,i‘:t:ln”th::mgfmm
Altowance Is part and parcel- of pay and falls M e T © o
znd conditions of service o A.—;f;}?’
jatssdiction of the learncd High Court is © o on, 1972, Arat
J " The Azad Jamimu and Kashmirc fnlcnm Const Ice :l‘n b ; e
: section 4 of the Azad faummu and thm:"'wst:;;aj bar ; o mv? o,

added of this Conslit ' Y Comyy *
He that in ptescnccb e tearncd High Covurt and prope. o
y dents, herciii, Was gha 3.*'\@

- 'Pm

Were 0o uree,.

.

('
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. contd be isened in vaccum e o
of the nde 1

te-General further submxttcd tat o,

" t o Azad Jammu and K£3~

Y~y

¥ far resressal of the grievance
' Tribunal. The iearned Advocg enerd ot
" ' vernme

o of the Finance Depariment P"o E partment Govt. of Pugze s

' dated ‘ nance Depar . 2%,
: Jated 25.05.1977, letters ‘(,;E) 9: ance B etter of Finance o :"':"*:

B

Dated 05.04.2010, t?;_

. 67.05.1987 > and_18.11.2009 &nC .0
; \ 5 rmment O :

' _ regulation wing Gospove adents, herein, are not entitlied to the c%

be treated as final order for e o

: punal. Ae further arg, 7™

T D

- pxstulate that the re
' aftowance and these letters can be e ribuna
of imvoking jurisdiction of the Service Tri . i
B e unpngnjcd consolidated judgment of the ’ngh Cours ia-u
: 11.06.2018, has been passed without _jurisdictxona competenca ::::

Lorom-son-judice.

ﬁ 5. Conversély. Mr. Abdul Rashid Abbasi, the learned s,
| | appesring for the other side vehemently argued. that the Comy, e
© ' Allowapce can only be deducted from the pay of a civil serva~

ing to the relevant provisions of p..
t vacation and leave are two gar.

" hesshe avails leave, While referri
i fearned Advocate submitted tha _ %
ions. which cannot be interchangey ‘Q

ters haviing different connotati
inerpreted in-a manner to deprive a civil servant from the comy
allowance. The learned Advocate further argued that under Rule Y
sb= Azad Jammm and Kashmir Clyil Servants Revised Leave Rules ‘:’MT; .
i kas been provided that 'Vacation counls as duty and not as Iuv: ‘
- herefore, by no stretch of imagination it can be said that the C s
. Allowance is deductible during. the period of vacation. The fear -
' Advocate i submitted that as the tgachjng' staff “does ;ot =
sammer/winter vacations at their own and remains on cail, [hmfw:‘t
- itedaction of the Conveyence Allowance without ary proper -
i the Rales and order of the-authe oo L e dmendoey
- Fance | NN . amhority mere on the dlrectim of
Finace Departmént, is not lawful. He further fubmiwed . =
Conveyence Allowance is not in¢ P ."'W&m&
. s not included in the terms ondit
service of the civil servants as ii ha ‘ and conditions ¢+ -
ervants as it has not bee ioned in | N
0 mentioned in Chapter 1j
: ‘ . 1?76 and the Rules made fhﬂl'm. ’
. v ( 1 C . - .
:;;b Funisdiction of the High Court iéggusmﬁ ??t ban' ed. He added e
"t are.expressly made appealable before fhe ek ot |

¥
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7. We have hearq !
given our d‘;" thaugds 1,
roceeding fu "2 nvalvad e o
;’ammu aid r:(::;&.m;c (‘;tyﬂ AL 21 I rt}rv::?;ﬁgg {hc c?;".h pelore
W g YA sion o
(hereinafter to be refrrrag e 2 Pavised Leave Rui:s‘.: ’:;.3;

T Brle
relevant which reads a3 wpa.,.. T 1933 Rate 25 4 of these rules is

"25-A. Combination of \

§
1
g
i
M
1
&
Y
3
‘f.
:

" b>h prefixed and affixed

"€ Dtwren two periods of lea b
;hlez.co:;dr:;ozs mentioned in Rates 101, 102, 103, 105, ?oge?\g)
1z, §4§ 1 <), 114,123, 124, 125, 126 133°A. 133.B. 141
42, 143, 153, 153-A, 1538, (2.b), 153.C, 154, 155, 156, 157,

(b.c) of K.S.R Volume-1.

. Previous approval of e Finince Depariment should be obtaincd
: In cases wihere such combinations of vacation with the leave
involve exirz expense {0 Government.

————

= ————— =
Iee o e a-

Note: Unitss contrary appears from the context vacation counts
o as a doty and pot as lzave. "

| The controversy invoived in the matter is, as to whether, during the
U Sumiimer/winter vacations, the respondents, berein, who ate admittedly
" terving in different Government schools/colleges, where these vacation
sté -observed, are entitled o Comvéyance Allowance/ during thes
ations? A perusal of the above reproduced Rule and the ljlo!
1 therewith sufficicotly suggest that vacation cannot be ueateq,:
¢ the sime would be considered as on duty: As it is tleai
& vacatiod cannot be trested as leave and teaching St
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r. Abdul Ra

condati‘ot’is of service of a civil servant are Coveryy

Eohe Azad Jammu and Kashmir Civil S‘"Vam,
JOConveyance Allowance is not included thereip, iy
" Ii cannot be held that if a matter relating tq the
sérvice of a civil servant is not listed in Chapiey
e same cannot be reated as such. In Zamap Aliry
inabove, this Courl has observed that the terms 5, a
,«%‘i;}e of a civil servant are large in number and on
% itted i Chaptef i1 of the Azad Jammu and Kashm, +
n ~<.r6 i\t page 62 para 8 of the report, {t wyy ¥
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e the matt o filed by Mr. Abdul Rashid. Abbamr Advorste
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crvice Tribunal if that summ::ﬁL‘in?c(;l‘ii?:a‘?g;\smc \carned Federal
wc teaching staff "at their own frece will rather 1:;6 not observed by
- the G°vetﬁf“ent and can join duty at any i ey are on o o
thesc yacations cannot be treated as leave. TheyA 1:‘ e(': oy f‘:’ 1:1 "
r.gfused to grant leave against the said judgment gf tl\e():::l;al ;e:‘:::nc

Tribunal.
il‘lt , mis':huz;llgathese circumstances, we have reached the conc\ns'\on\
,“a _ PP s no substance. The same is, hereby, dismissed with no
' -order as to costs. ;
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,ZC’ 58/SC(AJ&K) Appeal dismissed.

e : 2020 PL C (C.S.) 747 .

[Lahore High Court (Multan Bench)]

, : Before Mujahid Mustaqeem Ahmed, J
Bt MUHAMMAD IQBAL-
L g P
yersus
' GOVERNMENT OF THE PUNIAB tROUgh
Sectetary Education Schools, Punjab,
- Lahore and 4 others
{3233 of 2016, decied on 18t February, 2015
Syl Recriltimens (Relaxuddon of

s DURMSAHICONTR,
o DSOMICE s stid for §
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25. We liad dismissed this appeal in Court on January 23, 201‘![ B
reasons to be recorded and these ate the reasons for doing so. The ofﬁq -
is directed to send a copy of parngraphs 21 and 24 to the Atiory, kb
General for Pakistan. the Advocate Generals of all the provinces, 3
Secretary Bstablishment Division, the Chicf Secretaries of the proving §
the Law Secretaries of the Federntion and provinces and the me, 4
Secretaries of the Federation and the provinces for their information nj §4
cornpliance. i

MWA/R-1/S Appeal dismiss, |
P L D 2017 Supreme Court 134

Present: Mian Saqib Nisar, C.J.,
Ejaz Afzal Khan and Umar Ara Bandial, JJ . -

Messrs SHIFA INTERNATIONAL HOSPITAL,
ISLAMABAD---Petitioner

VETrSsus

COMMISSIONER OF INCOME TAX/WEALTH
TAX, ISLAMABAD---Respondent

v I Petition No.2640 of 2016, decided on 2nd February, 2017,

L

-

- (Against the judgment dated 31-5-2016 of the Islamabad Hiﬂh
E Com't Islamabad passed in 1.T.R. No.24 of 2008).

4
(@) Interpretation of statutes—

—-

~-Fiscal statute-l-f’romwn: of a fiscal statute were 10 b "ﬁdm
ccgnsfmcd and applled Ip. 1381 A

(8) Inconie. Tax Ordinance (XXXI of 1979) [since repe"""]'

E --~S 23 & Tmnr iiding
D epreciaiton Sched. _ Entry I & I Hasp:ral b e

Dapncaﬁoa ga,,,an“ ry” | ﬂw’
Sthad. fo.the Tneome r?"‘f or buildingt wis $% (Entry 19/

b o n!')”knn#r.- 12: 30 1 ™ l.--uiﬂv fay "ﬂ“m"
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) 2020SCM R 98
c‘) [Supreme Court of'Pakistan[
Present: Mushir Alam, Faisal Arab and Sajjad Ali Shah, JJ
HOUSE BUILDING FINANCE COMPANY LIMITED---Appellant
Versus
MUHAMMAD IRFAN KHAN and others---Respondents
Civil Appeal No. 86-K of 2018, decided on 4th September, 2019.
(On appeal from the judgment dated 26.11.2018 passed by High Court of Sindh, Karachi in C.P. No. D-5773 of 2016)

Constitution of Pakistan---

----Art. 25---Civil service---Salary---Discrimination, plea of---Distinct categories of employees---Salary and allowances of
"Workmen' and 'Officers/Executive staff revised on basis of different criteria---Legality---Financial exigency did empower the
employer to consider different yardstick for revision in the salary of different categories of its employees-—-All employees could
not claim to be treated alike irrespective of their grades, domain and class---Clear distinction existed between the employees
covered by the labour laws (i.e. workmen') and other statutory dispensation vis-a-vis employees in 'Executive and Officers'
cadre---For good governance grouping by the employer of its employees serving in lower Basic Pay Scales into one category
and those serving in higher Basic Pay Scales to another category for the purpose of granting greater monetary benefit, could not
be chalienged on ground of arbitrariness or unreasonable classification and as violative of Art. 25 of the Constitution.

Sail Ex-employees Association v. Steel Authority of India Ltd. and others 2010 (124) FLR 410; Muhammad Shabbir
Ahmed Nasir v. Sccretary, Finance Division, Islamabad 1997 SCMR 1026; Farman Ali v. State 1997 SCMR 1026 = 1997 PLC
(C.S.) 903; V. Markendeya and others v. State of Andhra Pradesh and others (1989) 3 Supreme Court Cases 191; Ajay Hasia v,
Khalid Mujib AIR 1981 SC 487 and E.P. Royappa V. State of Tamil Nadu AIR 1974 SC 555 ref.

Munir A. Malik, Senior Advocate Supreme Court, Ghulam Qadir Jatoi, Advocate-on-Record, Tariq Rehman, Head HR,
Malik Nasir Ayaz, Head Legal and Zulfiqar Ali, Manager Legal for Appellant.

Abdu! Mujeeb Pirzada, Senior Advocate Supreme Court for Respondents.
Date of hearing: 4th September, 2019.
ORDER

MUSHIR ALAM, J.---Instant appeal arises out of leave granting order dated 27.12.2018 against the judgment dated
26.11.2018 passed by High Court of Sindh at Karachi arising out of C.P. No.D-5773 of 2016 whereby the Appellant-Housc
Building Finance Company Limited (HBFCL) through Managing Director etc was directed to include pay and allowances and
the emoluments of the respondents in accordance with the increase in emoluments of the executive staff on the ground, inter
alia, that there is no differentia between the two sets of employees of the Appellant-HBFCL and they are entitled for cqual
treatment in accordance with Article-25 of the Constitution of Pakistan, 1973.

2. Mr. Munir. A. Malik, learned Sr. ASC for the appellant submits that the learned Bench of the High Court misdirected
itself while treating two different categories of employees i.e. 'Workmen' and 'Officers and Executives' at par. According to the
learned ASC for the Appellant both the category of employees have different job descriptions, rights and obligations. The first
category of employees enjoy right to 'Collective Bargain' as recognized by the statutory dispensation under Industrial Relation
Act, 2012 whereas, no such statutory dispensation is available to the 'Officers and Executives' category of the employees. It was
further urged that the salary structure of the appellant's Officers and Executives category is controlled by Regulation No.7.4.2 of
the House Building Finance Corporation Service Regulation, 1957, which legal aspect was not appreciated by the learned
Bench. It was next urged that the principle of classification as laid down in the case of Federation of Pakistan v. Agri-tech
Limited and others (PLD 2016 Supreme Court 676) whereby the policy to subsidize fertilizer of a particular grade was approved
and the same principle was applied, in the case of Appellant HBFC, policy while granting increase in the salary structure of
"Officers and Executives’ cannot be claimed as a matier of right by the other set of employees of altogether different grades and
class.

3. According to the learned Sr. ASC for the appellant there was a rational justification to distinguish between two
categories of employees while implementing the policy as the increase in salary of the Officers and Executive cadre was directly
linked with the performance of the Officers and Executives to intensify their work in order to take out the appellant from heavy
losses. Had the appellant not implemented such a policy, it would have sinked and faced winding up and all the employees
would have suffered substantially.

4. Mr. Munir A. Malik, learned Sr. ASC for the appellant besides the above case law has also relied on the judgment
rendered by the High Court of Delhi titled as Sail Ex-employees Association v. Steel Authority of India Ltd. and others
[2010(124)FLR410] to bring home the points as argued before us, which recognizes the principle that employees who were
workmen constituted an altogether different class.from the employees who were Managers and Officers, being members of the
various executive cadres of the respondent-company Para-9 of the judgment (Supra) reflects the stated position in following
terms:

"Even otherwise, the employees who are workmen, constitute an altogether different class from the employees who are
Mangers and Officers, being members of various executive cadres of the respondent/ company. The pay structure,
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allowances and service conditions of employees forming part of managerial/ officer cadres are altogether different from
the pay structure, allowances and service conditions of employees constituting non-executive cadres. Those who belong
\() to executive cadres get not only higher salary but also better allowances, more perks and more favourable service
conditions. In fact, executive cadres and non-executive cadres are altogether different classes and cannot be compared
with each other. Differential treatment based on intelligible differentia is permissible under the constitution so long as it
has a reasonable nexus with the objective sought to be achieved in this behalf. Only those who are similarly situated are
entitled to equal treatment. Since the employees forming part of managerial cadres belong altogether to a different class,
they cannot claim, as a matter of right, the same treatment which is given to the non-executive employees on account of
a binding agreement between them and the respondent company. Therefore, this is no violation of Article 14 of the
Constitution in payment of gratuity to the Executive as per their statutory entitlements while paying gratuity to the non-
executives in terms of the agreement between them and the management.”

'

5.  Mr. Abdul Majeeb Pirzada, learned Sr. ASC for the respondents when confronted, though conceded that the nature of
duty of both categories of employees are different nonetheless states that in past whenever there was revision in salary it was for
all categories of employees irrespective of their cadres. He stressed that if there is an increase in inflation, it affects both the
respondents and other categories of employees alike. Therefore, Article, 25 of the Constitution of Pakistan, 1973 requires that
all employees should be dealt with in accordance with law and equality.

6. We have heard the arguments of the learned counsel for the parties and perused the record with their assistance. There is
no cavil to the proposition that the Appellant-HBFCL Officers and Executive category form part of the managerial officer
cadres and are responsible to implement/ execute the policy of extending loan and enforcing recoveries and it is their
performance that matters for the prosperity and growth of the company. Other categories of employees who are not before us arc
merely menial or supportive staff neither having any say in the policy matters nor any role in extending and or recovery of loan
process, which requires intelligent and effective field force comprising of the categories of the appellant belonging to executive
officer class. .

7. We have noted that the learned Bench of the High Court in para 12 of the impugned judgment after discussing a large
number of cases came to a conclusion as noted in para-12 which reads as follows:

"On merits, the Petitioners' counsel vehemently emphasized that the Respondent have increased pay scales and
allowances in respect of staff (clerical and no-clerical}) of HBFCL with effect from 01.01.2016, whereas the same
benefits have been denied to the Petitioners in violation of Article 25 of the Constitution. However the claim of the
petitioners has been refuted by the management of HBFCL, who offered the petitioners to increase their salary with
effect from 01.01.2019. In our view this classification made between the two categories of the employees of the
respondent Company did not constitute intelligible differentia having rational nexus to the very object of the policy that
must be objective and reasonable therefore the Respondent-Company has no legal justification to deny the petitioners the
same relief as granted to the other staff of the Respondent-Company. Our view is supported by the decision rendered by
the Hon'ble Supreme Court in the case of Federation of Pakistan v. Agri-tech Limited and others (PLD 2016 Supreme
Court 676)."

To arrive at the conclusion as noted in para-12 as reproduced above, no rational basis has been identified as to how the 'Officers
and Executive’ cadre which does not enjoy a statutory protection of collective bargaining could be equated with the workmen
cadre in service of HBFCL. We have also noted that Government of Pakistan in a recent fiscal year, 2019-2020 increased the
salary from Grade-01 to Grade-16 employees and revision was ordered to the extent of 10% whereas for the Gazetted Officers
of Grade-17 to Grade-20 the increase was only ordered to the extent of 05% and salary of BPS-21 and above was not increased.
Even we have noted that no increase was considered in respect of the armed personnel on account of the financial crunch faced
by the State of Pakistan. As such, financial exigency as has been expressed above, do empower the employer to consider
different yardstick for revision in the salary of different categories of its employees. All employees cannot claim to be treated
alike irrespective of their grades, domain and class. There is a clear distinction between the employees covered by the labour
laws and other statutory dispensation vis-a-vis employees in 'Executive and Officers' cadre. This principle was so held in Sail
Ex-Employees Association case (Supra). In a case reported Muhammad Shabbir Ahmed Nasir v. Secretary, Finance Division,
Islamabad (1997 SCMR 1026) and Farman Ali v. State (1997 SCMR 1026 = 1997 PLC (C.S.) 903) it was held by this Court that
grouping for good governance by the employer of its employees serving in BPS-01 to BPS-16 into one category and those
serving in BPS-17 to BPS-22 to another category for the purpose of

granting greater monetary benefit, cannot be challenged on ground of arbitrariness or unreasonable classification and as
violative of Article 25 of the Constitution.

8. Above proposition is also supported by the judgments rendered in the cases of V. Markendeya and others v. State of
Andhra Pradesh and others (1989) 3 Supreme Court Cases 191, Ajau Hasia v. Khalid Mujib (AIR 1981 Supreme Court 487) and
E.P Royappa v. State of Tamil Nadu (AIR 1974 Supreme Court 555).

9. In view of the foregoing, the impugned judgment dated 26.11.2018 is set aside and appeal is allowed. The above are the
reasons for our short order dated 4.9.2019, which reads as follow:

"For the reasons to be followed, this appeal is allowed."

MWA/H-11/SC : Appeal allowed.
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f'resent: Gulzar Ahmed, C.J., 1jaz ul Ahsan and Qazi Muhammad Amin Ahmed, JJ
GOVERNMENT OF BALOCHISTAN through Chief Secretary Quetta and others---Appellants
Versus

Dr. MUHAMMAD TARIQ JAFAR and others---Respondents

Civil Appeals Nos. 429, 430 and 442 of 2020, decided on 20th August, 2020.

(Against the judgment dated 12.04.2019 passed by the Balochistan Service Tribunal, Quetta in Service Appeals Nos. 195
and 404 of 2017 and 326 of 2016)

(a) Limitation Act (IX of 1908)-—

=S, S-—-Constitution of Pakistan, Art. 185---Appeal to Supreme Court---Condonation of delay---Scope---Three appeals filed
before the Supreme Court against the same judgment of the Service Tribunal---Two appeals barred by time, whereas one filed
within time---Held, that admittedly one of the three appeals was filed within time---Further, important questions of law had
been raised in the three appeals and in order to avoid legal complications and anomalous situations arising out of the judgment
of the Tribunal being left intact in appeals which were barred by time and possibly setting aside the same in the appeal which
was filed within time, a case had been made out for condonation of delay---Accordingly, applications for condonation of delay
were allowed and the delay caused in filing the two appeals was condoned.

(b) Constitution of Pakistan---

—-Art. 25---Civil service---Distinct and separate groups---Intelligible differentia---Orderly allowance and special additional
pension in lieu of such orderly allowance after retirement (‘allowances in question’), payment of---Doctors working in teaching
cadre as Professors (3S-20) in Province of Balochistan not paid allowances in question, whereas, officers and employees of
Grade-20 and above working in the Civil Secretariat of the Province of Balochistan, the Federal Government as well as the
other Provinces (Punjab, Sindh and Khyber Pakhtunkhwa) paid the allowances in question---Whether the doctors were
discriminated against---Held, that respondents by reason of their job descriptions, service structure, emoluments and allowances
constituted a distinct and separate group of officers compared to the Secretaries and other officials placed in Grade-20 and
above in Balochistan Civil Secretariat---Intelligible differentia existed between the two sets of officers which could easily be
differentiated and such differentiation was clearly understood as logical and lucid and it was neither artificial nor contrived---
Furthermore respondents had and continued to be adequately and sufficiently compensated by reason of special allowances
which were specific and germane to their cadre and were not available to other civil servants despite the fact that such civil
servants were working in BS-20 and above---Respondents had not been discriminated against as alleged by them and none of
their rights guaranteed by the Constitution had been violated by reason of denial of the allowance in question.

Respondents were doctors working in teaching cadre as Professors (BS-20) and their grievance was that orderly
allowance and special additional pension in lieu of orderly allowance was given to officers in Grade-20 and above who were
working in the Civil Secretariat of the Province of Balochistan; that allowance in question had also been extended to
Government employees in’' BS-20 and above working in the Federal Government as well as the Governments of the Provinces of
Punjab, Sindh and Khyber Pakhtunkhwa, however, the respondents were singled out and discriminated against by denial of such
allowance and pension. Respondents’filed departmental representations which were not responded to. This prompted them to
file Service Appeals before the Tribunal, which allowed their appeals vide the impugned judgment.

The respondents on the one hand and the civil servants including Secretaries and others placed in Grade-20 and above
working in the Province of Balochistan Civil Secretariat on the other, could neither be placed in the same category nor were in
the same classification in so far as they belonged to two totally different cadres, performed totally different functions, had
different job descriptions and career progression channels. Such difference and classification based on such aspects could
clearly and unambiguously be understood on the basis of an intelligible differentia.

By reason of different classifications and job descriptions, the respondents were receiving a number of additional
allowances which were not paid to the Secretaries and other employees working in Grade-20 and above in Balochistan Civil
Secretariat. Such Secretaries and others placed in Grade-20 and above working in Balochistan Civil Secretariat had not and
could not claim the same additional allowances as were being paid to the respondents.

On the basis of different classifications, job-descriptions, salary and allowances structure, a considered policy had been
formulated by the Government of Balochistan on the basis of its own ground realities by incentivising various cadres with
different allowances. Such policy decisions unless they were arbitrary, capricious and ex facie discriminatory or violative of
constitutional guarantees and norms of justice could not be interfered with in exercise of powers of judicial review.

The facts and circumstances of the present matter did not admit of interference in policy matters and the Tribunal had
not recorded any reasons or furnished any justification other than a perceived and an overly simplistic view and interpretation: of
the concept of discrimination to support its judgment.

The finding of the Tribunal that since the allowance in question was being paid to all civil servants working in Grade-20
and above in the Federal as well as other Provincial Governments, the respondents are also entitled to the same was clearly and
patently in ignorance of the law laid down by the Supreme Court in its order dated 10-03-2015 passed in Civil Appeals Nos.46
and 47 of 2013 titled Government of Balochistan through Secretary Public Health Engineering Department, Quetta and others v.
Muhammad Daud and others.

Finding of the Tribunal that there was no intelligible differentia was also ex facie crroneous and incorrect in so far as the
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job descriptions, nature of job and qualifications, career structures and progression scheme of civil servants, Secretaries etc
working in Balochistan Civil Secretariat was diametrically different from that of the respondents who were medical doctors and
working in the teaching cadres as Professors. One could not be equated with the other, both constituted a different class and the
concept of intelligible differentia between the two was clearly and patently discernable could be easily understood being logical

a¢ and lucid and it was neither artificial nor contrived, There has been no discrimination against the respondents as alleged by them

" and held in the impugned judgment of the Tribunal and none of their rights guaranteed by the Constitution had been violated by
reason of denial of the allowance in question.

Dr. Mobashir Hassan and others v. Federation of Pakistan and others PLD 2010 SC 265; Alleged Corruption in Rental
Power Plants etc in the matter of Human Rights Cases Nos.7734-G/2009, 1003-G/2010 and 56712 of 2010, decided on 30th
March, 2012 2012 SCMR 773 and Mehar Muhammad Nawaz v. Managing Director, Small Business Finance Corporation and 2
others 2009 SCMR 187 distinguished.

Each Province had its own ground realities, policies and priorities and freedom to formulate such policies as were
permissible within the framework of the Constitution while maintaining provincial autonomy provided under the law and the
Constitution. The policy subject matter of present appeals which had been framed by the Government of Balochistan was not in
conflict with any provision of the Constitution or the law. Appeals were allowed and judgment of Service Tribunal was set-
aside.

Ayaz Khan Swati, Additional AG Balochistan for Appellant. .

M. Rauf Atta, Advocate Supreme Court for Respondents Nos. 1, 3 to 6 (in C.A. No. 429 of 2020).
Nemo for Respondents (in C.As. Nos. 430 and 442 of 2020).

Date of hearing: 20th August, 2020. '

JUDGMENT

IJAZ UL AHSAN, J.---Through this single judgment, we propose to decide Civil Appeals Nos. 429, 430 and 442 of
2020 as all three appeals are directed against the same judgment of the Balochistan Service Tribunal, Quetta ("the Tribunai")
dated 12.04.2019. '

2. At the very outset, it has been pointed out to us by learned counsel for the Respondents that leave to appeal in this case
was granted subject to the question of limitation in view of the fact that two of the appeals i.e. Civil Appeal No.429 of 2020 and
Civil Appeal No0.430 of 2020 were barred by time. It is submitted by the learned counsel that the reasons disclosed in the
applications {(C.M.A. No0.354-Q of 2019 and C.M.A. No0.356-Q of 2019) for condonation of delay are not such as would
constitute sufficient ground for the condonation sought. He has, therefore, prayed for dismissal of the appeals on the question of
limitation.

3. However, the learned Additional Advocate General, Balochistan representing the appellants in these appeals submits that
the Tribunal had heard the parties on 01.04.2019 and judgment was reserved. Apparently, the judgment was announced on
12.04.2019 without notice to the office of Advocate General, Balochistan and such announcement was not in the notice or
knowledge of the Government of Balochistan. It was only when the Respondents sought implementation of the impugned
judgment that the appellants gained knowledge of the same and immediately thereafter the petitions were filed. As such, these
appeals from the date of gaining knowledge were within time. He has further argued that one of the appeals i.e. Civil Appeal
No.442 of 2020 was filed within time. He relies upon a judgment of this Court reported as PLD 1975 SC 397 to argue that
where a number of appeals are filed against the same judgment, some of which are within time and the others are hit by
limitation, the policy of law has been to condone the delay in order to avoid legal complications and anomalous situations.

4. Having heard the learned counsel for the parties and going through the record, we find that admittedly one of the three
appeals i.e. Civil Appeal No.442 of 2020 was filed within time Further, important questions of law have been raised in these
appeals and in order to avoid legal complications and-anomalous situations arising out of the judgment of the Tribunal being left
intact in appeals which are barred by time and possibly setting aside the same in the appeal which is within time, a case has
been made out for condonation of delay. Accordingly, CM.A. No.354-Q of 2019 and C.M.A. No.356-Q of 2019 are allowed
and the delay caused in filing Civil Appeals Nos. 429 and 430 of 2020 is condoned.

5. Briefly stated the facts necessary for disposal of the lis in hand are that the Respondents are Doctors by profession and
were working in the teaching cadre as Professors (BS-20) in the Province of Balochistan. They felt aggrieved by denial of the
financial benefit of orderly allowance and special additional pension in lieu of such orderly allowance after retirement. It was
stated that orderly allowance and special additional pension in lieu of orderly allowance was given to officers in Grade-20 and
above who were working in the Civil Secretariat of the Province of Balochistan. However, the same allowance was denied to
the Respondents for no lawful reason or justification. It was further stated that non payment of such allowance to the
Respondents was discriminatory and violative of the rights guaranteed to them under the Constitution of the Islamic Republic of
Pakistan, 1973. It was pointed out that the allowance in question had been extended to Government employees in BS-20 and
above working in the Federal Government as well as the Governments of the Provinces of Punjab, Sindh and Khyber
Pakhtunkhwa. However, the Respondents were singled out and discriminated against by denial of a right being lawfully asserted
by them. In this regard, the Respondents filed departmental representations which were not responded to. This prompted them to
file Service Appeals before the Tribunal seeking the following relief:

"Declare that denial of orderly allowance and benefits attached with the same to the appellants by the respondents is
discrimination and is in violation to the constitution as well as number of judgments of apex Court.

Declare that appellants are entitled for orderly allowance and pension benefits, which are being received by other
officers of BPS-20 in Federal Government, sister provinces and administrative secretaries of Government of Balochistan.
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Any other relief which this Hon'ble Court deems fit and proper may also be awarded in favour of the appellants, in the
interest of justice."

- The Tribunal allowed their appeals vide the impugned judgment dated 12.04.2019 which has been challenged before this
Court through the instant Civil Appeals.

6. Leave to appeal was granted by this Court on 26.03.2020 in the following terms:
"We have heard the learned Additional Advocate General, Balochistan.

2. Subject to the limitation, leave to appeal is granted to consider whether the learned Balochistan Service Tribunal,
Quetta (the Tribunal) was at all competent to grant the benefit of two Notifications dated 02.08.2016 and 22.09.2016 to
the respondent and the said Notifications were not applicable to him; whether reasonable classification was made in the
two Notifications and the Tribunal was not justified to impose its own will and grant the benefit from the public
exchequer to the respondent, without such being available to him; whether the policy of other provinces or even that of
the Federation could be applied to the province of Balochistan. The appeal stage paper books be prepared from the
available record with permission to the parties to file additional documents, if any, within a period of one month. As the
matter relates to service, office is directed to fix the same expeditiously preferably after three months.”

7. The learned Additional Advocate General, Balochistan submits that the Tribunal has failed to take into consideration that
orderly allowance and ‘special additional pension in lieu thereof is paid under a policy of the Government of Balochistan
incorporated in Balochis tan Finance Manual, 2008 Volume-I. It is specially meant for those officers of Grade-20 and above
who are serving at the Balochistan Civil Secretariat and have opted for orderly allowance in lieu of residence orderly. For
officers of Grade-20 and above who do not work in the Balochistan Civil Secretariat and render services in the field, orderly
allowance is neither provided under the rules nor the policy. As such, the findings of the Tribunal to the effect that all officers
serving in Grade-20 and above are paid the said allowance are ex facie and patently incorrect. He further maintains that the
appeals filed by the Respondents were patently barred by time in so far as the allowance in question has been paid since 1986 to
civil servants in Grade 20 and above working in the Balochistan. Civil Secretariat and throughout the duration of their service,
the Respondents never claimed or challenged the same to eligible officers working in the Civil Secretariat of Balochistan. It was
only at the end of their careers that they raised this issue by way of departmental appeals which were clearly and obviously
barred by time. He further submits that the Respondents being medical professionals are paid a number of allowances including
Health Professional Allowance, Non Practicing Allowance, Rural incentive Allowance and Basic Medical Science Allowance,
etc. None of these allowances are paid to other employees of the Provincial Government notwithstanding their grades. He
further maintains that the said allowances are most certainly not paid or payable to the officers in Grade-20 and above working
in the Balochistan Civil Secretariat. The learned Law Officer further maintains that the Tribunal has exceeded its jurisdiction by
incorrectly interpreting the provisions of Article 25 of the Constitution of Pakistan and such interpretation is clearly against the
interpretation of said Article given by this Court in various pronouncements on the subject. He finally submits that reliance by
the Tribunal on Mehar Muhammad Nawaz v. 'Warming Director Small Business Finance Corporation and 2 others [2009 SCMR
187) is misplaced and totally out of context.

8. Learned counsel for the Respondents on the other hand has defended the impugned judgment. He maintains that the
Respondents have clearly been discriminated against in so far as similarly placed civil servants working in the Federal as well
as the Provincial Governments a Punjab, Sindh and Khyber Pakhtunkhwa have been granted similar allowance but the
Respondents have been denied the said benefit. He further submits that the Respondents as well as the Secretaries working in
the Balochistan Civil Secretariat are placed in Grade-20 and above. Consequently, they constitute one class and should enjoy
equal pay and allowances. He has however candidly admitted that the Secretaries and other officers placed in Grade-20 and
above in Balochistan Civil Secretariat cannot claim the additional allowances which are received by the Respondents by virtue
of the posts held by them as doctors working in the teaching cadre.

9. We have heard the learned counsel for the parties and have gone through the record with their assistance. The basic and
fundamental question raised by the Respondents before the Tribunal was that they were being discriminated against in so far as
despite being in Grade-20 and at par as far as their grades and basic emoluments were concerned with Secretaries working in the
Balochistan Civil Secretariat, they were being deprived of orderly allowance and special additional pension in lieu of the
orderly allowance after retirement. This, according to the Respondents was discriminatory treatment, violative of the
fundamental rights guaranteed to them under the Constitution of Pakistan. The Tribunal agreed with the stance taken by the
Respondents and in this respect cited a number of judgments of this Court including Dr. Mobashir Hassan and others v.
Federation of Pakistan and others (PLD 2010 SC 265), Alleged Corruption in Rental Power Plants etc. in the matter of Human
Rights Cases Nos.7734-G/2009, 1003-G/2010 and 56712 of 2010, decided on 30th March, 2012 (2012 SCMR 773) and Mehar
Muhammad Nawaz v. Managing Director, Small Business Finance Corporation and 2 others (2009 SCMR 187).

10. The second foundational argument on which the Tribunal based its judgment was a finding that officers in Grade-20 and
above working in the Federal as well as the Provincial Governments of Punjab, Sindh and Khyber Pakhtunkhwa were receiving
financial benefits of orderly allowance and special additional pension in lieu of the orderly allowance after retirement and
therefore the Respondents were being discriminated against by reason of non payment of the same allowance to them which was
being paid to similarly placed officers in the Federal and other Provincial Governments. The Tribunal also came to the
erroneous conclusion that the Respondents were similarly placed and in the same category as Secretaries and other employees
of the Provincial Government placed in Grade-20 and above working in the Balochistan Civil Secretariat.

1. As far as the question of discrimination is concerned, the findings of the Tribunal are erroneous and incorrect for the
following reasons:

a) The Respondents on the one hand and the aivil servants including Secretaries and others placed in Grade-20 and above
working in Balochistan Civil Secretariat on the other hand can neither be placed in the same category nor are in the same
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classification in so far as they belong to two totally different cadres, perform totally different functions, have different

job descriptions and career progression channels. Such differences and classification based on these aspects can clearly

and unambiguously be understood on the basis of an intelligible differentia.

b) There is no denial of the fact and. has candidly been admitted even by the learned counsel for the Respondents before us
< that by reason of different classifications and job descriptions, the Respondents are receiving a number of additional
allowances which are not paid to the Secretaries and other employees working in Grade-20 and above in Balochistan
Civil Secretariat. There is also no denial of the fact that such Secretaries and others placed in Grade-20 and above
working in Balochistan Civil Secretariat have not and cannot claim the same additional allowances as are being paid to
the Respondents.

c) On the basis of different classifications, job descriptions, salary and allowances structure, a considered policy has been
formulated by the Government of Balochistan on the basis of its own ground realities by incentivising various cadres

with different allowances. Such policy decisions unless they are arbitrary, capricious and ex facie discriminatory
or violative constitutional guarantees and norms justice cannot be interfered with in exercise of powers of judicial
review.

d) The facts and circumstances of the instant matter did not admit of interference in policy matters and the Tribunal has not
recorded any reasons or furnished any justification other than a perceived and an overly simplistic view and
interpretation of the concept of discrimination to support its judgment.

€) The finding of the Tribunal that since the allowance in question is being paid to all civil servants working in Grade-20
and above in the Federal as well as other Provincial Governments, the Respondents are also entitled to the same is
clearly and patently in ignorance of the law laid down by this Court in its order dated 10.03.2015 passed in Civil Appeals
Nos.46 and 47 of 2013 tilted Government of Balochistan through Secretary Public Health Engineering Department,
Quetta and others v. Muhammad Daud and others, wherein it was held as follows:

"The learned Service Tribunal has proceeded on a premise that in other Provinces, Planning Officers have been upgraded
to BS-17. This, however, is not a valid reason for holding that the respondents are being discriminated against. We may
note that under the Constitution, Pakistan is a Federation and each Federating Unit, within its own domain, is entitled to
make rules and regulations for.its employees as well as their terms and conditions of service. This is the natural
underpinning of a federal system because each Province is aware of its own circumstances and budgetary constraints
etcetera. Therefore, the employees of one Province cannot claim terms and conditions which have been granted to the
employees of other Provinces on the plea that they are being discriminated against.”

f)  The finding of the Tribunal that there is no intelligible differentia is also ex facie erroneous and incorrect in so far as the
job descriptions, nature of job and qualifications, career structures and progression scheme of civil servants, Secretaries
etc working in Balochistan Civil Secretariat is diametrically different from that of the Respondents who are medical
doctors and working in the teaching cadres.-as Professors. One cannot be equated with the other, both constitute a
different class and the concept of intelligible differentia between the two is clearly and patently discernable can be easily
understood being logical and lucid and it is neither artificial nor contrived. Although the Tribunal has referred to the
judgment of this Court reported as Dr. Mobashir Hassan and others v. Federation of Pakistan and others (PLD 2010 SC
265) unfortunately it has neither understood the ratio of the said judgment nor applied it correctly to the facts and
circumstances of the present case.

12. We have also carefully examined two other judgments relied upon by the Tribunal in the impugned judgment namely
Alleged Corruption in Rental Power Plants etc in the matter of Human Rights Cases Nos.7734-G/2009, 1003-G/2010 and 56712
of 2010, decided on 30th March, 2012 (2012 SCMR 773) and Mehar Muhammad Nawaz v. Managing Director, Small Business
Finance Corporation and 2 others (2009 SCMR 187). The first judgment relates to interpretation of the Constitution and the
word "life" occurring in Article 9 of the Constitution. We have not been able to understand or appreciate the relevance of the
excerpt from the judgment reproduced by the Tribunal in its judgment to the facts and circumstances of the present case.

13. Likewise, we have carefully gone through thé judgment of this Court reported as Mehar Muhammad Nawaz v. Managing
Director, Small Business Finance Corporation and 2 others (2009 SCMR 187). This judgment relates to conversion of penalty
of dismissal from service into compulsory retirement of a civil servant who had died during pendency of his appeal and
entitlement to pensionary benefits of the legal heirs, Although there is reference to the principle of non-discrimination and the
constitutional safeguard of equality before law, the same is in a totally different context. How the said judgment is relevant and
advances the case of the Respondents is a question we have not been able to answer from the impugned judgment nor the
learned counsel for the Respondents has been able to shed light on the relevance of the ratio of the said judgment in the present
case. .

14. On the basis of material examined by us and the arguments advanced by learned counsel for the parties before us, we
find that the Respondents by reason of their job descriptions, service structure, emoluments and allowances constitute a distinct
and separate group of officers compared to the Secretaries and other officials placed in Grade-20 and above in Balochistan Civil
Secretariat. There is an intelligible differentia between the two sets of officers which can easily be differentiated and such
differentiation is clearly understood as logical and lucid and it is neither artificial nor contrived. We therefore find that there has
been no discrimination against the Respondents as alleged by them and held in the impugned judgment of the Tribunal and none
of the rights guaranteed by the Constitution to the citizens of Pakistan have been violated by reason of denial of the allowance
in question to the Respondents for the reasons enumerated above.

15. We also find that the mainstay of the impugned judgment namely payment of similar allowance to all officers working in
Grade-20 and above in other Provinces is neither supported by the record nor does it constitute discrimination on account of the
y
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. fact that this Court has already settled the question by observmg that each Province has its own ground realities, policies and

. priorities and freedom to formulate such policies as are permissible within the framework of the Constitution while maintaining

. provincial autonomy provided under the law and the Constitution. The policy subject matter of these appeals which has been

- framed by the Government of Balochistan has not been found by us to be in conflict with any provision of the Constitution or
the law. We also find that the Respondents have and continue to be adequately and sufficiently compensated by reason of special
allowances mentioned above which are specific and germane to their cadre and are not available to other civil servants despite
the fact that such civil servants are working in BS-20 and above. '

o
-

'16. It would be an absurd argument if it is stated that although the Respondents can claim all allowances irrespective of their
nature or tenor which are received by the Secretaries and other civil servants in Grade-20 and above who are working in
Balochistan Civil Secretariat but such officers cannot reciprocatively claim the said allowances that are received by the
Respondents. This absurdity can easily and logically be resolved by the principle of classification of the two groups and treating
them as distinct and separate parts of one whole service but at the same time, structuring their allowances in a manner which
would commensurate with the actual work performed by such set of civil servants. Even othérwise, as noted above, the
Provincial Government is within its legal and constitutional power to formulate its employment policies and the argument of

. discrimination raised by the learned counsel for the Respondents on the ground that other Provinces had different terms and
conditions, pay and allowances structure is not available to the civil servants of a particular Province.

17. Finally, the learned counsel for the Respondents has not been able to explain the issue of limitation despite being
confronted with the proposition that the allowance in question has been paid since 1986, the Respondents have been aware of
such allowance for a long period of time despite being in Grade-20 but have challenged the same when they had retired or were
nearing retirement by way of service appeals filed in the year 2016. Perusal of the impugned judgment of the Tribunal shows
that it is not well reasoned and some reasons which -have been given have neither been found by us to be persuasive nor do they
‘ineet the standards of logical legal reasoning appropriate for interpretation of the constitutional provnswns We are therefore i
no manner of doubt that the impugned judgment passed by the Tribunal is not sustainable.

18. For reasons recorded above, we allow these appeals and set aside the impugned judgment of the Tribunal dated
12.04.2019.

MWA/G-10/SC ' Appeals allowed.
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.. To
The Hon’ble Chairman - o
Khyber Pakhtunkhwa Sérvice Tribunal
Peshawar.
Subject: APPLICATION FOR PROVISION OF SHORT ORDER(S) IN SERVICE

APPEAL NO. 12889/2020 TITLED MR. JALAL-UD-DIN ALONGWITH 9000+
OTHERS CLUBBED CASES -VS- GOVT: OF KHYBER PAKHTUNKHWA.

- Respectfully Sheweth,

ey

Respondents submit as under:-

. That the titled case alongwith the other clubbed cases (round about 9000+) have been

decided by this Hon’ble Tribunal vide judgment dated 12.07.2021.
That titled cases have been taken up with Law department for filing C_PLA Which have

been declared them fit cases for filing of CPLA before the Supreme Court of Pakistan.

- That the undersigned collected certified copies the judgment dated 12.07.2021 from the

record room and submitted before Advocate on Record Office for further action
That the AOR office returned the case with the observation that a short order. in all other-
connected cases (round about 9000+) be provided for filing.of CPLA, otherwise CPLA

will not be filed.

In view of the above, it is humbly prayed that on accepfance of this
application provi'de/issue short order in all cases (round about 9000+) for onward
submission in the office of AOR for filing CPLA before the Supreme Court -of

Pakistan.

Yours Obediently

Dated: 09.09.2021

Y 9/9/2)
Saleem Khan
SO (Litigaiton) E&SE

Al ww

Dr. Hayat Khan
Assistant Director E&SE




27.05.2021

) ‘Appli'cation for ‘ early'hearing has been put up by the

Reader with file. Counsel for the appellant present and heard.

Learned counsel for the appellant seeks early hearlng of )
Appeals No. 13797/2020 and 38 others. It has been brought mto

the notice of this Bench that this appeal pertalns to gnevance of :

the appellant relating to grant of Conveyance Allowance and

thousands of similar appeals are pendlng before this Tribunal at -

preliminary hearing stage.v_lt_ é\;v_pl._lld result ln. abuse of the process
of Tribunal, if the similar appeals-are separately heard despite
being the similarity of claim in all the appeals. Therefore, it
would be'in the fitness of things to club all appeals with one the
oldest in order of chronology in Irght of the tlme of institution.
The Worthy ‘Registrar of this Tribunal has been called and
assigned the duty that list of all the appeals be prepared in
chronological order and all the appeals be clubbed with the
oldest one, and be submltted for prelrmmary heanng before this

Bench on 18.06. 2021 irrespective of the previous dates given on

the diary. This application is disposed of accordingly.
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