KHYBER PAKHTUN KHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1074/2022

Bi:ORE: MR, KALIM ARSHAD KHAN ... CHAIRMAN
MISS. FAREEHA PAUL . +«.. MEMBER(E)

thtiram Khah, Principal Government High School Pashta Khara
Payan, Peshawar. '
: (Appellant)

Versus

l. The _Chic'f Secretary, Government of Khyber Pakhtunkhwa,
Peshawar, ‘

o

The Seeretary to Government of Khyber.l’akhtuhkhwa, Elcmchtary
& Sccondary Education, Peshawar., '

3. The Director, Elementary & Secondary Education, Peshawar.
4. 'Fhe District Education Officer (Male), Peshawar.

5. Khalil Ur Rehman, Principal (jovcrnmcnt High School Lowara

[\/me Jamrod, District Khyber.
. . (Respondents)

Mr. Rizwan Ullah : _
Advocate '  Torappcllant

Mr. Nascer Ud Din Shah ‘
Addl. Advocate General N IFor respondents

Mr. Juvid Igbal Gulbela

Advocate _ Ior Private respondents
Datc of Institution..................... 30.06.2022°
Datc ol Hearing................. L. 04.10.2022
Pate of Decision.......o.oo 04.10.2022 .
JUDGEMENT

FAREEHA PAUL, MEMBER (E): The scrvice appcal in hand has b;cen'

instituted under Section 4 o‘[" the _Khybcr Pakhlunkhwa Scrvicc '_l‘ribunal Act, 1_974,

against the alleged premature and politically motivated trcmslar vide 1mpug,ncd
notHication dalcd.22.03‘2()22 issucd by the Sccretary ].51cn'1cntary & Sccondary

tducation Department (Respondent No. 2), whereby notification of transfer dated




10.02.2022 ol the appellant and  his co-cmployec was cancelled and one,
Khalil Ur Rehman, Priné'ipiﬂ Goverament Figh School, Lowara Maina, Jamrod

(Respondent No. 5) was posted in his place. _ ‘ i

2 Bricf facts of the casce, as given in the memorandum of appéal, arc that the
appellant was serving as Principal Government Higher Sccondary School Urmar
Bala, Peshawar. e and onc, Raz Muhammad, Principal Government High
School, Pashta Khara Payan, Peshawar, made a_foint request to Respondent No. 2
for their mutual transfer which was accepted and a formal notification dated’
10.02.2022 was issucd. In pursuance of that, the appellant sn;bmitted' his arrival -
report on 14.02.2022. While hc- was performing his duties there with full devotion,
one, Khalil Ur Rchman, Principal Government High School, L.owara Maina,
Jamrod (Respondent No. 5_) was transferred in his place vide notification dated
22.053.2022 and that was made cffective from 03.04.2022. T'ransfer notification of
the appellant dated  10.02.2022 was  withdrawn/cancclled vide a scparate

notilication dated 22.03.2022.

3. lﬁ;cling aggricved, the appellant preferred departmental appeal on
31.03.2022 with the praycr to sct aside the notification dated 22.03.2022, but his

appeal was not responded; hence this service appeal.

IS

/|

Respondents were put on notice who submitted written replies/comments
on the appeal. We have heard the learned counscl for the appellant as well as the
lcarned Assistant Advocate General and perused the case file with connected

N

documentis in detail.

4

Learned counsel for the appellant presented the case and rcf’cfrcd to the
Posting, and '[ransfer l’oliéy of Government of Khyber Pakhtunkhwa as well as
principles laid (19»\/11 by the august Supreme Court of Pakistan in case reported in
PLI-2013-8C-195 (cilaﬁoﬁ-h) iand 1996-SCMR-284 (citation;c). While referring

e




, .
'

to PLID-2013-8C- lﬁ.‘)S(citalion-h) he ‘argued that tenure for posting had been
spu;i'lic'd in the Posting and 'l"rar—ls‘l’cr Policy of Provincial Govcrnmcnt,-bul in case
ol appellant it had not bc¢n followed and his transfer order \:Nas canclelled aftcr
passage of just onc month ahd a few days. He invited the-attention to lhéT (citation-
h) by the august Supreme Court of Pakistan which clearly mentioned that lransfcr_
ol civil scrvants by poliliqal figurcs which were capricious and Werc based on
considerations not in the public intercst were not legally sustainable. He further
rcl’crrcd to 1996-SCMR-284, which stated in its citation-c that law dec]ﬁrcd by
Supreme Court would be binding on all courts, tribunals and bureaﬁcratic set-up in

Pakistan.

6. ‘The learned Assistant Advocate General, on the other hand, contended that
under Section-10 of the Civil Servant Act 1973, every civil servant was bound to
scrve anywhere within the provinee in the best interest of,publ-ic service. He.
referred to 2020-SCMR-1432, according to which goverriment servant was
required Lo serve where his employee wanted him to serve and it'was not a choiée
or prerogative of the employer to claim a right to serve at plaée' that he choose to
serve. e further contended that in response to his departmental appeal, the
appellant was provided zm‘ opportunity of personal hearing by the respondent

department but he did not avail that.

7. In view of the arguments and record presented b'-qforc us, it is cvident that
appetant was transferred {from Government IHigher School Urmar Bala, Pcshawar ;
to Government High School Pashta Khara Payan, Peshawar on 10.02.2022, and he
assumed the charge of new position on 14.02.2022. On 22.03.2022, his'transl’er
order was wilhdra\yn/canccllcd, without giving any reason. On the Samc.date'

another Principal (Khalil Ur Rehiman) was transferred in his place and the transfer

was given effect from 03.04.2022. A point to be noted here is that the appellant

v




stayed at GHS Pashta Kharg Payan for a little more than onc month after assuming
charge there, his transter order was cancelled. It appears 1o be a sheer violation of
Posting/Transfer Policy ol the provincial government, which defines the tenure

very clearly, which in this case should have been two years. Respondents violated

not only the government policy but they violated the instructions issued vide

Establishment Department’s letter No. SOR.VI(E&AD)1-4/2005-Vol-IT  dated

27.02.2013, which were circulated in pursuance of Constitution Petition No. 23 of

2012 out of Suo moto case No. 3/2013, a petition by Ms. Anita Turab for

protection of civil servants. In that casc the august Supreme Court of Pakistan

|
clearly Tound that when the ordinary tenure for allposting had been specified in law

or rules madce thereunder, such tenure must be irespected and can not be varied,

exeept for compelling reasons, which should ‘be recorded in writing and are

Judiciaily reviewable. In the present case before us, we obscrve that the appellant’s

transter order was cancelled just one month afier he joined his new position, and

. |
no reason was given as (o why the order was |being cancelled prematurely and

withou allowing the appellant to complete normal tenure as per the government

8. In the light of above discussion, the appeal in hand is allowed. Respondents

policy.

are dirccted o withdraw the cancellation order of appellant dated 22.03.2022 and

fet him scerve as Principal Government tHigh School Pashta Khara Payan, Peshawar
i

tll completion of’ normal tenure as given in the Transfer/Posting Policy of
provincial government. Partics are left to bear their own costs. Consign.
. | .

9. Pronounced in open court in Peshawar and given under our hands and seal
e ol »
of the Tribunal this 4" day of October, 2022.

(FARELHA P@ | (KALIM ARSHAD KHAN)
Member (F) : ; Chairman




Service Appeal No. 1074/2022
1. Mr. Rizwan Ullah, Advocate for|the appellant present. Mr.
Naseer Ud Din Shah, Assistant Advocate General for lofficial
respondents present. Mr. Javid Igbal Gulbela, Advocate forsprivaté

respondent present. Arguments heard and|record perused.

2. Vide 6ur detailed judgement containing 04 pages, we have
arrived at a conclusion that the appeal in hand is éllowed‘ Respondents
are directed to withdraw the cancellation order of appellant dated
22.03.2022 and let him serve as Principal Govemméntﬁ High. School

Pashta Khara Payan, Peshawar till completion of normal tenure as

given in the Transfer/Posting Policy of provincial government. Parties
: i

are left to bear their own costs. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 4 " day of October, 2022. .

Ny

(FAREEHAPAUL) (KALIM ARSHAD KHAN) |

ember (E) Chairman

S
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28.07:2022

Appellant present in person. Mr. Kabir Ullah Khattak,

Additional Advocate General alongwith - Faheem Khan,
¢ Assistant for respondents present. | .

: Written reply/comments - not submit‘ted\.
1 Representative of the respondent department seeks time for |
o _ . submission of written reply/comments. To come up for written
Lo reply/comments on 15.09.2022 before S.B.

i | The operation of the impugned order shall remain
o ‘ | suspended till the date fixed: | |

(Fareeha Paul)
Member (E) -

L e R SO LG W g s,

2 15" Sebt, 2022 Counsel for the appellant present. Mr. Muhammad
| Adeel Butt, Addl: AG alongwith Mr. Fahim Shah,
Assistant for official respondents and private respondent

No.5 alongwith his counsel present.

Written - reply on main appeal as well as on stay
application on behall” of ollicial respondents No. | 0 4
submitted which is placed on file. Private respondent No.3
rely on the reply of official respondentsv. To come up for
arguments on 04.1 0.2022 before D.B. The operation of the

impugned order shall remain suspended till the date fixed.
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' Chairman ’ :
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4% July, 2022

AppeHant'alohgwif‘H his counsel present.

Learned counsel for the appellant submits that vide
notification No. SO(SM) E&SED/S-} 8/2022/PT/Principal
dated 10.02.2022, the appellant was tra;r;sferred frpm GHSS
Umar Bala Peshawar and posted as Pfincip_a_l G,HS Pashta

Khara Payan on mutual request of two officers. That in

compliance with the notification, the afopellant assumed the

charge of the post and started performing his duty when on
22.03.2022 the above transfer notification was withdrawn
/cancelled and respondent No.5 was posted as Principal GHS
Pashta Khara Payan through another notification of the same
date. Learned counsel submits that the appellant was not
allowed to complete his normal tenure. He filed departmental
representation on 31.03.2022, which was not responded within
statutory period of ninety days, compelling him to file this
appeal which is within time. This appeal is thus admitted to full
hearing subject to all just and legal objections by the other side.
Out district respondents be summoned through TCS. the
expenses of which be deposited by the éppellant& within three
days, while the local respondents be summoned through
process serving agency of the learned Senior Civil Judge,
Peshawar. To come up for written reply/comments on

28.07.2022 before S.B.

 As to the application for suspension of the operation of
the impugned order dated 22.03.2022, it is directed that the
operation of the impugned order dated 22.03.2022, shall stand

suspended till the next date subject to the notice§ to"the other

(Kalim Arshad Khan)
Chairman

|
|

side.
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$.No.

Court of

Form- A

FORM OF ORDER SHEET

Case No.-

1074/2022

Date of order
proceedings

6rdervor_BFﬁéhr‘B—rgééédings with signature of judge

30/06/2022

The appeal of Mr. Ihtiram Khan presented today. by Mr. Rizwanullah
Advocate may be entered in the Institution Register and put up to the

Worthy Chairman for proper order please.

t

REGISTRAR V.-

This case is entrusted to Single Bench at Peéhawér for preliminary

hearing to be put there on .Notices be iééﬁéd to lappbellant

[

and his counsel for the date fixed.

1

CHAIRMAN




! KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

27.

itis certified that formaiities/documentation as required in the abov

Name:- th}oq nu ({

Signature:-
Dated:- HNe b —~202 0

UL Composig Cante s, b aar igh Coet, b hm ol
frul ot if figual draffing < composing
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table have been fulfilled.

CHECK LIST
Veesus | .
........... Appellant S ...........Respondents
S ' ' CONTENTS YES | NO
NO
1. | This petition has been presented by: Advocate Court v
2. | Whether Counsel/Appellant/Respondent/Deponent have signed the requisite documents? v
3. | Whether appeal is within time? N
4. | Whether the enactment under which the appeal is filed mentioned? R
5. | Whether the enactment under which the appeal is filed is correct? v
6. | Whether affidavit is appended? v
7. | Whether affidavit is duly attested by competent Oath Commissioner? \
8. | Whether appeal/annexures are properly paged? N
9. | Whether certificate regarding filing any earlier appeal on the subject, furnished? v
10. | Whether annexures are legible? N
11. | Whether annexures are attested?
12. | Whether copies of annexures are readable/clear? vV
13. | Whether copy of appeal is delivered to AG/DAG? v
14. | Whether Power of Attorney of the Counsel engaged is attested and signed by |
petitioner/appellant/respondents? ‘
15. | Whether numbers of referred cases given are correct? YR
| 16. | Whether appeal contains cutting/overwriting? X
17. | Whether list of books has been provided at the end of the appeal? v
18. | Whether case relate to this court? v
19. | Whether requisite number of spare copies attached? = v
20. | Whether complete spare copy is filed in separate file cover? v
21. | Whether addresses of parties given are complete? v
22. | Whether index filed? v
23. | Whether index is correct? vV
| 24. | Whether Security and Process Fee deposited? On
| 25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notice along | v .
| with copy of appeal and annexures has been sent to respondents? On
26. | Whether copies of comments/reply/rejoinder submitted? On
Whether  copies of commentsireply/rejoinder provided to opposite party? On
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR '

Service Appeal No. 't,'_‘lg /2022 '
|

Ihtiram Khan, Principal Government High School Pashta Khara Payan, Peshawar.

APPELLANT

' ‘ &S
VERSUS : P@%ha‘;&;@w

The Chief Secretary, Government of Khyber l_?akhtunkhwa, Peshawar and others.

RESPONDENTS
I NDE X J
S.No Particulars Annexure . Pages # -
1 Service Appeal _ ' 1-7
2 | Affidavit _ . g
3 Copy of transfer order dated A ' 9
10-02-2022 '
4 | Copy of arrival report dated B ' 10
| 14-02-2022 f
5 | Copy of cancellation . C - 11
notification dated 22-03-2022 : '
6 Copy of notification of transfer D : 12
dated 22-03-2022 ' | :
7 | Copy of departmental appeal E | 13
| dated 31-03-2022 | :
8 | Copy of letter of Establishment F 14-15
Department dated 27-02-2013 ' '
9 | Application for stay with . 16-17
affidavit | |
10 | Wakalatnama . L
Through
Dated: 30-06-2022 : Rizwanfullah

M:A.LL.B
Advocate High Court, Peshawar
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

Peshawar. :

Khyber Palidbtukhwa
| Serviee Tribunal

Service Appeal No.- } € 29 /2022 Dinry No. 582
20 bP022

Ihtiram Khan, Principal Government High School Paslhta Khara Payan,

SERVICE TRIBUNAL, PESHAWAR

Dated
I

: /
APPELL!ANT

VERSUS |

The Chief Secretary, Government of Khyber Pakhtunkh\:zva, Peshawar.
o

The Secretary to Government of Khyber Pakhtunkhwa Elementary and
Secondary Education, Peshawar. ' :

The Director Elementary and Secondary Education, Kh’yber Pakhtunkhwa,
Peshawar. -

PR — P e
§ [

The District Education Officer (M) Peshawar. *~

Khalil ur Rehman Pr1nc1pal Government High School Lowara Miana,
Jamrud, District Khyber. 1\ ‘ :

t
i
4

-
!

o | RESPONDENTS

|

APPEAL UNDER SECTION 4 OF .ITHE

R&@EW KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974 AGAINST THE
PRE-MATURE _ AND __ POLITICALLY

MOTIVATED TRANSFER ORDER/ {
NOTIFICATION _ DATED __ 22-03-2022
PASSED BY THE SECRETARY .

o

ELEMENTARY AND SECONﬂARY

}
EDUCATION, : DEPARTMENT




: Page20of7
g | i
(RESPONDENT NO. 2) WHEREBY THE
® NOTIFICATION _ OF TRANSFER
'DATED 10-02-2022 IN_RESPECT _' OF
APPELLANT _AND CO-EMPLOS_I{EE

WAS CANCELLED AND ONE KHALIL

UR REHMAN, PRINCIPAL
GOVERNMENT __HIGH SCHOOL,
LOWARA  MAINA ___ JAMRUD

(RESPONDENT NO. 5), WHO WAS THE
BLUE _EYED CHAP OF THE
AUTHORITY WAS POSTED IN HIS
PLACE IN UTTER VIOLATION OF
LAW. A DEPARTMENTAL APPEAL WAS
FILED ON 31-03-2022 BUT THE Sz!&ME
WAS NOT RESPONDED WITHIN THE
STATUTORY PERIOD OF LAW.

Prayer in Appeal

By accepting this appeal, both the impugned
notifications dated 22-03-2022 passed by the Secretary
Elementary and Secondary Education, Department
(Respondent No. 2) may very graciously be set-aside
being politically motivated, pre-mature and passed in
utter violation of the Constitution, posting/transfer
policy of the Government of Khyber Pakhtunkhwa as
well as law laid down by august Supreme Court of
Pakistan in various judgments. |

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,
may also be granted to the appellant.

Respectfully Sheweth, ;
Short facts giving rise to the present aggeal are as under:-

1. That the appellant was serving as a Principal Governrﬁent Higher

Secondary School, Urmar Bala Peshawar. He and one Raaz
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Muhammad, Principal Government High School Pashta Khara Payan
Peshawar, made a joint request to respondent No. 2 for thelr mutual
transfer which was accepted and formal notification whereof was duly
issued in the best public interest on 10-02-2022. |

|

(Copy of transfer order is
appended as Annex-A)

That after receiving the above order, the appel]ant submitted arrival
report on 14-02-2022. He was performing his duty with great zeal and
devotion, and no complaint whatsoever was received against him to

|
his superiors. Nevertheless, one Khalil ur Rehman (respondent No. 5)

~ was indescribably and shocﬁn_gly able to preponderate and prevail

over the Competent Authority through unfair means to dislodge the

.appellant from his post and ‘accommodate him! in his place. The

authority, firstly cancelled/withdrawn the Notiﬁcation regarding

transfer dated 10-02 -2022 and thereafter, accommodated the
D e e e T T T T —n
respondent No. 5 in place of appellant and that the notlﬁcatlon was

made enforceable from 03-04-2022 vide Notlficatlon dated 22 03-

2022 in utter violation of law.

(Copy 'of arrival order,
Notification for Cancellation
and Noti:ﬁcation of transfer are

* appended as Annex-B,Cand D
respecti‘;vely)

That the appellant felt. aggrieved, filed a depértniental appeal on
31-03-2022 praying therein that the impugned| notifications dated

22-03-2022 may graciously be set aside on the grounds mention

therein. But the same was not responded. !

(Copy of Departmental Appeal
is appended as Annex-E),

That the appellant now files this service appeal?before this Hon’ble

Tribunal inter-alia on the following grounds:- |




GROUNDS OF APPEAL - |

Paged4of7 . !

A.

That respondents have not treated appellant in accordance with law,
rules and policy on the subject and acted in Violati:on of Article 4 of
the Constitution of Islamic Republic of Pakistan, 1973. Therefore,
the impugned notifications are against the spirit O:f administration of

justice.

That the Competent Authority was under statutory obligation to have
retained the appellant as Principal Government High School Pashta

Khara Payan, Peshawar till completion of his tenure -as per

~ Posting and Transfer Policy of Government of Khyber Pakhtunkhwa

as well as law laid down by august Supreme C;ourt of Pakistan in
case reported in PLD-2013-SC-195 (citation-h). The relevant

citation is reproduced herein for facility of refererflce:

PLD-2013-SC-195( citation-h)

Civil Servants Act (LXXI of 1973)-—-

----8s. 4 & 10---Constitution of
Pakistan, Art. 184(3)---Tenure,
posting and transfer of vci,vil'
servants---Principies--— When
the ordinary tenure for'a
posting had been specified in -
the law or rujles
made thereunder, such tenure
must be respected and could
not be varied, except for
, compelling reasons, which
should be recorded in writ;ing
and were judicially reviewable-
--Transfers of civil servants; by
political figures which were
capricious and were based'on
considerations not in the public
interest were not legally ‘
sustainable. : [
-
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Therefore, the impugned notifications are not sustainable in the eye of

law.

That the Establishment Department of Khyber ;Pakhtunkhwa vide
letter No.SOR.VI(E&AD)1-4/2005/Vol-II dated i27-2-2013 directed
all the Secretaries of the respective Departments in Province for strict
implementation of the aforesaid dictum of augus;t Supreme Court of
Pakistan. But despite thereof, the respondent No. 2 haé blatantly
violated the above dictum by passing the impugned transfer

notifications. |

(Copy , of letter of
Establisl'lnment Department is
appcndeﬂ as Annex-E).

That it is well settled law that the decision of auflgust Supreme Court
of Pakistan is binding on each and every organ Qf the state by virtue
of Article 189 & 190 of the Constitution of Iislamic Republic of
Pakistan, 1973. Reliance can be placed on the ju(?gment of apex court

reported in 1996-SCMR-284 (citation-c). The, relevant citation is

| mentioned below:

1996-SCMR-284 |
(citation-c) - ;

----Arts. 189 & 190---Decision, of
Supreme Court---Binding, effect
of--Extent--Law  declared !by
Supreme Court would bind lall
Courts, Tribunals and
bureaucratic sct—ui) in Pakistan.

But the respondent No. 2 has blatantly violated/the above dictum of
august Supreme Court of Pakistan by passing the impugned

notifications. ' !

That the impugned notifications were the absolute outcome of
malafide action and colorable exercise of powers by the concerned
Authority who did not apply its independent mind and blatantly

violated all Rules, Regulations and norms notwithstanding the short

i
!




Page 6 of 7

tenure of appellant at the station. Thus, the impugned notifications are

not tenable under the law.

That the Appellate Authority was under statutor)L obligation to have
decided the departmental appeal filed by t!he appellant after
application of mind with cogent reasons within re:asonable time as per
law laid down by august‘ Supreme Court of Pékistan reported in
2011-SCMR-page-1. It would be advantageous to reproduce herein

the relevant citation for facility of reference: -

2011-SCMR-page-1
Citation-b

S. 24-A---Speaking order-Public
functionaries are bound to decide
cases of their subordinates aft[er
application of mind with cogent
reasons within reasonable time.

But the Appellate Authority has- blatantly violated the above dictum
of Apex Court of country by not disposing of the departmental appeal
within the statutory period of law. Therefore, the impugned

notifications are liable to be set aside on this count alone.

That the Notification in respect of appellant and co employee was
cancelled without completing his lawful tenurei and the same was
obviously done to accommodate his blue-eyed c:hap. Thus, the same

is nullity in the eye of law. i

That the impugned notifications are against law, facts of the case and
norms of natural justice. Therefore, the same are not warranted under

the law,

That the respondent No. 2 has passed the impugned notifications in

mechanical manner and the same is perfunctory as well as non-
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speaking and also against the basic principle of administration of

justice. Thus, not tenable under the law.

J. That the impugned notifications are based on conjectures and

surmises. Hence, the same are against the legal norms of justice.

K. That the appellant would like to seek the permission of this Hon’ble

Tribunal to advance some more grounds at thetime of arguments.

|
In view of the above narrated facts ?and grounds, it is,
therefore, humbly prayed that the impugned notifications dated 22-03-2022
passed be the Secretary Elementary and Secondary Education, Department
(Respondent No. 2) may very graciously be set-aside being politically
motivated, pre-mature and passed in utter violatioxi of Constitution,
posting/transfer policy of Government of Khyber Pakhtunl!<hwa as well as law

laid down by august Supreme Court of Pakistan in various judgments.

Any other relief deemed proper and just in the cir;cumstances of the

case, may also be granted. ‘ !

: Appellant
~ Through

1
Dated: 30-06-2022 Rizwanullah
- M.A:LLB
Advocate High Court, Peshawar
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' ¢ BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUN_KHWA
SERVICE TRIBUNAL, PESHAWAR

!

1
|
|

Service Appeal No. /2022

1.  Ihtiram Khan, Principal Government High School Pashta Khara Payan, Peshawar.

APPELLANT.
i

VERSUS

I

|
1.  The Chief Secretary, Government of Khyber Pakhtunkhwa, Peshawar and others.
' |

| : ' RESPO|NDEN TS

AFFIDAVIT

I, Ihtiran; Khan, Principal Government High School Pashta Khara

Payan, Peshawar, do hereby solemnly affirm and declare that the contents of the
accompanied Service Appeal are true and correct to the best of my knowledge and

belief and that nothing has been concealed from this Hon’ble Tribunal.

DEPONENT
i B! f
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GOVERNMEN’I OF KHYBLR PAKH FUNI\HWA

ELEMENTARY AND bL(,ONDARY EDUCAIION DEPARTMENT
Block-"A” Opposite MPA’s Hostel, Civil Secr etauat Pr,shawar

Phone Nu 091-9223333

- | Dated Peshawar thie February 10, 2022
NOTIFICATION | S

NO. S()(SM)L&SLD/D 18/2022/P F/Prrnup.rl The following Principals of Elementary &

Secondary Education Department is hereby transferred and posted (on mutual basrs) as

it

mentioned against each, with immediate effect, in the best public interest:-

1| Mr, Thiram Khan | GHSS Urmar Bala “Principal (BS-18) GHS
- | Principal (BS-18) Peshawar ___|:Pashta Khara Payan

_ Peshawar vice S.No.02,

2 | Mr. Raaz Muhammad | GHS Pashta Khara Payan Principal (BS—18? GHSS

Principal (BS-18) Peshawar -1 Urmar Bala Peshawar vice

' S.No.01. '

-

| ' A SECRETARY TO GOVT OF !{I-I\’ BER PAKHTUNKHWA
" ‘ : : - ' E&SE DEPARTMENT

Endst: of even No, & Date

Copy forwarded to the: :
1. Accountant General, Khyber Pakhtunkhwa Peshawar.
. Director, E&SE Khyber Pakhtunkhwa, Peshawar. '
District Education Officer (Male) Peshawar.

- 747’_/05 Z;ﬂ
o (/‘/4_/&» District Accounts Officers, Peshawar.
. . Director, EMIS E&SE Departmerit.

2
3
4.
5.
~ 6. PS to Minister for E&SE Department.
7.
8.
9.
1

PA to Deputy Secretary (Admn) E&SE Depar
Offlcers concerned.
0. Offrce order frle

B A’Ppﬁ[[cf mi PS to Secretary E&SE Department.




\) ARRIVAL REPORT . 5 .

This 1 . .
$ 1510 certify that ) Mx lhtu am Khan leupal GIISS Urmar Bala Pesh'm'ar submit my

arvival re ~
repart on 14/2/ 2022 1o the Principal -Govemmenl Shahzed Mahegt, Rlz“ an High

School Pushiakhara Pd\ an vide Order No. SO (SM) E&SEDb 18—2022/ PTJf Prmclpal
‘0: I)ﬂ“‘ﬂ')‘).

Swnaturc -----_,---;--;».-.'_‘___,.,-_

Prmcxpal GHSS Urmar Bala ‘

Peshawar.
Copy Forwarded to;
1750 School E&SE Peshawar.” | _ s
2. Distmict. Account Officer Peshawar.
3. Direcior E&SE Peshawar.
EO (M) Peshawar.
37 Officer Concerned.
_Stgnature ---+~==masmnnsnnnmaes

K]

Principal G’HS S Urmar Bala |

p 1 . L«.ﬁ" H: f:nﬂ(n 12”
Peshawar. A Senpnean. Sy
Uu War ﬁm,‘ ,:£ ;},i;if‘d




L EREN

GOVM{NMENT E. N
MLEMENTARY AND SHCUNDARYRY
Block-"A" Opposite MPA's t-m@}ﬁ“g

. ; . Plwire Ny {1919

NOTIFICATION

an

NOSOGAM)E&SE DA 1820220 PV Principab Tt posting/ 1 1nsfer Notification of even '
number dated 10 02 2022 1s hereby withdrawn/ cancelled i the best public interest ;

SECREFTARY VO GOV OF KITYBER PAKIFTUNKHWA
I &SE DEPARTMENT
E ndst of even No & Date B i

Copy forwaided to the

1 Accountant General, Khyber Pakhtunkhwa PPeshawar

2 Director, E&SE Khyher Pakhtunkhwa, Peshawar

13 [nstrict Education Officer (Male) concerned f
4 tnstnet Accounts Officers, concerned

6 Duector EMIS F&SE Depairlment
5 PS to Mituster for [ &S1 Departiment
7 PS to Secietaty [ &SI Departiment

8. PA to Depuly Secretary (Admn) E&SE Depaitment N
9 Mr thtiram Khan Principal GHS Pashta Khara Payan Peshawar

10 Mr Raaz Muhammad Prhncipal GHSS Urnnar Bala Peshawar.

11 Office order file \" dsh"y/’
78N RN, T ¢
' ) “‘\/\ r.")
F}ﬂe oV * (SYEDA ZAINAB NAQVY)
SEC TION OFFICER (SCHOOLS MALE)

YRy
}OP\P Lot nl




SO(SM)E&SED/5-18/2022/ PT/G/SS/Principal: Mr. Khe'd ur Rehm’%n, Eri
(BS-18) GHS Lowara Miana Jamrud Khyber is hereby transferred and posted aé"ﬁn .; i

(BS-18) at GHS Pashta Khara Payan Peshawar in the best public interest.

The above postmg/transfer will take effect from 03-04-2022 due th

2.
retirement of mcumbent Principal.

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA |
E&SE DEPARTMENT

Endst: of even No. & Date

: Copy forwarded to the:
1. Accountant General, Khyber Pakhtunkhwa Peshawar.

2. Director, E&SE Khyber Pakhtunkhwa, Peshawar.
3. District Education Officer (Male) concerned.

4. District Accounts Officers, concerned.

5. Director, EMIS E&SE Department.

6. PS to Minister for E&SE Department. e

7' PS to Secretary E&SE Department.

8. PA to Deputy Secretary (Admn) E&SE Department.
9. Mr. Khalil ur Rehman, Principal GHS Lowara Maana Jamrud Khyber .

10. Office order file.
. X g
o N

VS i
PY”t& (SYEDA ZAINAB NAQ _\)" E5
SECTION OFFICER (scaom.é‘ :

pppediant -
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) BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA -
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2022

1. Ihtiram Khan, Principal Government High School Pashta Khara Payan, Peshawar.

APPELLANT

VERSUS ;

1. The Chief Secretary, Government of Khyber Pakhtunkhwa, Peshawar and others.

RESPONDENTS

APPLICATION FOR SUSPENDING
THE _OPERATION _OF THE
IMPUGNED ____NOTIFICATIONS
DATED 22-03-2022 PASSED BY
THE RESPONDENT NO. 2 TILL
THE _ DISPOSAL _OF _ MAIN
APPEAL.

Respectfully Sheweth:-

1 That the appellant has filed service appeal along with this application
in which no date has been fixed so far.
i
2. That the facts‘ enumerated and grounds taken in the body of service
| . appeal may kindly be considered as an integral part!of this application,
| | | which make out an excellent prima facie case in favour 6f the

appellant. ﬁ

i




the disposal of main appeal.

That the impugned notifications were passed on the basis of political
interference, favoritism / nepotism and also in@ utter violation of
Posting & Transfer Policy as well as law laid down by august Supreme

Court of Pakistan in case reported in PLD-2013-SiC-195.

That the appellant was transferred without corrllpleting his lawful
tenure in order to accommodate a favorite chap, and as such blatantly
violated the posting and transfer policy of Government of Khj/ber
Pakhtunkhwa as well as law laid down by the august Supreme Court '
of Pakistan in various judgments. This action of the respondent No. 2
was fallacious, malicious and politically motivated. Therefore, the
impugned notifications are against the spirit oti" administration of

justice. ;
|

That in case the operation of the impugned notifications are not
suspended, the very purpose of appeal would be defeated and it would

become infructuous as well.

It is, therefore, humbly prayed that the impugned orders dated

22-03-2022 passed by the respondent No. 2 may graciously be suspended till

ey SRS

Appeliant/Applicant

Through '
F_L_
1
Dated: 30-03-2022 Rizwinullah
'M.A.LL.B
Advocate High Court, Peshawar
AFFIDAVIT

I, Ihtiram Khan, Principal Government High School Pashta Khara Payan,
Peshawar, do hereby solemnly affirm and declare that the contents of the accompanied Stay

Application are true and correct to the best of my knowledge and belief and tPat nothing has been

concealed from this Hon’ble Tribunal.

e

DEPONENT
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. Peshdwar.

"

BEFORE THE HONBLE KHYBER PAKB\.;\- .
| SERVICES TRIBUNAL PESHAWAR

In Re S.A 1074/2022
o Khalil Ur Rehman
VERSUS

Chief Secretary Education and others

AFFIDAVIT

I, Khalil Ur Rehman s/o ‘Shahistan Khan R/o Village
Naudeh Bala Kandi Payan Peshawar, do hereby solemnly
affirm and declare that all ‘the contents of the accompanied
appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed or withheld from this

Hon'ble Tribunal. W
Lk
o ONENT

CNIC# 17301-5847407-1

Identified By :

Advocate High Court
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GOVERNMENT OF KHYBER PAKHTUNKHWA i (/[ 95 L
ESTABLISHMENT DEPARTMENT '
(REGULATION WING)
No. SOR-V//E&AD/1-4/2010/VOI-VIII
Dated Peshawar, the 14" Feb, 2014.

! Additional Chief Secretary (P & D) Department, Khyber Pakhtunkhwa.
2 The Senior Member Board of Revenue, Khyber Pakhtunkhwa.
_ . 3. All Administrative Secretaries to Govt: of Khyber Pakhtunkhwa.
; s ' 4, The Secretary to Governor, Khyber Pakhtunkhwa. P
LA 5. The Secretary to Chief'Minister, Khyber Pakhtunkhwa.
6 The Secretary Provingial Assembly Khyber Pakhtunkhwa Peshawar.
7

* All Commissioners/Deputy Commissioners/Political Agents in Khyber
Pakhtunkhwa.

8. The Accountant General of Khyber Pakhtunkhwa.

9. The Registrar, Peshawar High Court Peshawar. :

10. The Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar.
1. All Heads of Attached Departments in Khyber Pakhtunkhwa. .

12, The Secretary, Khyber Pakhtunkhwa Public Service Commission Peshawar.
13. The Secretary, Board of Revenue Khyber Pakhtunkhwa Peshawar.

4. All Heads of Autonomous/Semi-Autonomous Bodies in Khyber Pakhtunkhwa.
15. The Director Anti-Corruption Establishment‘Khyber Pakhtunkhwa Peshawar.

Subject: - POSTING/TRANSFER.
Dear Sir,

[ am directed to refer to the subject cited above ‘and to state that the competent

-, authority has been pleased to direct that subsequent cancellation of posting/transfer order issued

f\'_v‘_ith the approval of the competent authority, may not be made without seeking formal approval of
the competent authority through summary/note.

I am, therefore, directed to request that the above instructions may kindly be
brought into the notice of ail concerned for strict compliance.

Copy forwarded to:-

I. Director Secretariat Staff Training Institute, Peshawar.

2. All Additional Secretaries/Deputy Secretaries in Eétab]ishmeht &
Administration Department.

3. All Section Officers/Estate Officers, Resource . : .
Officer/Librarian/ACSO/Assistant Sécretary BF in Establishment & -
Administration Department. :
PS to Chief Secretary, Khyber Pakhtunkhwa.
PS to Secretary Establishment. ,
. PS to Special Secretary (Establishment), Establi
“PS.tq Special Secretary (Regulation), Establishmy

NoY s

men Department.

OFFCER (RE(




- N S .o e ’ -
‘GOVE "ff'f_"*}:NT OF KHYBER PAKHTUNKHWA

ELEMENTARY‘;& SECONDARY EDUCATION

DLPARTMENT R

- The April 26,2022
r,én“rzrpxcmtl o

.. NO, AO[ &SELG-ZQ[LPR[PeShawa In pursuance of Sectlon 13 (1) of
,Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhrunkhwa Act No XVIII of

11973, Mr. Raz Muhammad Prmc:pa! BS -18,. GHS P:stakhara Payan Peshawar stands
Fetired from Govemment servnce we f. '02- 04-2022 (A N) on’ attalmng srxtleth (60”‘)
year of age, as hns date of blrth is 03 04-1962 ' ' '

-_2. c The Competent Authonty ns further p!eased to allow him 365 days
: encashment of !eave in heu of- l PR as admlssnble to. hlm under the Revrsed Leave Rules

- 1981

SECRETARY
, Govt of Khyber Pakhtunkhwa
A Elementary & Secondary Edu' Department
Endist: of even No & date : T .
Copy forwarded to:

i The Accountant General Khyber Pakhtunkhwa, Peshawar
Tht. D:rector, E!ementary & Secondary Educat|on ‘Peshawar. "
The District Education Officer (Male), Peshawar : L
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‘ BEFORE THE HONORABLE KHYBRPAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
_ , . SGANNEQ
SERVICE APPEAL NO. 1074/20; . ‘ =

. Krs
' IHTIRAM KHAN.............'.............................,............,,...................................Mpellan@esna‘waﬂ?

VERSUS
Govt: of Khyber Pakhtunkhwa

........... i e ReSpondents.

APPLICATION FOR VACATION OF ORDER DATED 04.07.2022 PASSED BY THIS HON’BLE COURT.

kbW

whet P2 n\,un.ﬂ

Yo ,wl.c e

Respectfully Shewith : , ‘ J;;&C
- : ) T paary NO-

Preliminary Objections : : . [ 2L
l . Dated
. That the appellant has got no cause of action to file this present appeal. :

1
2. That the appellant is liable to be dismissed summarily .

3. That the petitioner is duty bound to obey the orders of the department in letter & spirits.
4

That the appellant has concealed the material facts from this Hon’ble court, thus enjoying the

‘status quo issued by this Hon'ble Tribunal. ‘
5. That both the schools where the petitioner was posted and then withdraw are in District

Peshawar and there is no inconvenience to the petitioner on performing duties on his original _
post.

6. That balance of convenience lies in favour of the respondent/department.

GROUNDS

o

That the petitioner has got no cause of action.
b.  That no prima facie case of the petitioner can be made from the present situation.

¢. That the petitioner is a public servant and is duty bound to obey the department and serve the

nation wherever desired by the department concern.

d. That there is no irreparable loss or inconvience to the petitioner.

it is, therefore, very humbly prayed to this Hon’ble Court that the status’ quo order ‘
dated may klndly vacated.

- Department
(Respondent No. 2)
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* -+BEFORE THE HONORABLE KHYBRPAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
e s A A IO AR I VNREVWA ERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 1074/20

THTIRAM KHAN ... oo ovvovs e ocs oo ces e see s s o ses e eeesee e eeeeeen e erereseees (APPELLANT)
VERSUS
GOVT OF KHYBER PAKHTUNKHWA THROUGH CHIEF SECRETARY AND OTHERS......; ....... (RESPONDENTS).
JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTE NO. 1 TO 4. Wby b Pu:&d;u"tukh;va
. ' meprvico s 48 EY {4
Reégectfully Shewith ' '
Py N , 326

Para Wise Comments on behalf of Respondents are submitted as under ,
b weeal ] 3/2022
Preliminary Objections . - .
1. That the appellant has got no cause of action and locus standi to file the instant appeal. |
2. That the appellant is not aggrieved person.
3. That apbellant is estopped by his own conduct to approach this Hon'ble Tlribunal
4. That the present appeal is against the relevant provision of law and rules.
5. That as per Section 10 of Civil Servant Act 1973', every Government servant is bound to serve
anywhere within fhe province in the best interest of public service '
6. That this instant appeal is not maintainable in its present form in preview ‘of Section 10 of Civil
Servant Act 1973,

7. That the transfer order of the appellant was issued in accordance to the rules as pér Civil
Servant Act, 1973.

1. Every Civil Servant shall -hoid office during the pleasure of fhe Governor.
It ~ "Evéry Civil Servant shall be liable to serve anywhere within or outside the province, in
any post under the Federal Government, or any Provincial Government or Local Authority,

\ or a corporation or body set up or established by any such Governmgnt.
. As per 2620 SCMR1432 "Govt, servant were required to serve wheré his employer wanted

him to serve, it was not a choice or prerogative of the employee to claim a right to serve

at place that he chooses to serve"

10 That all the proceedmgs have been done by the competent authority as per Law & Rule, hence,
~ the appeal is'liable to be dismissed without further proceeding.

FACTUAL OBJECTIONS:

1. That Para 01 Pertains to record.

2. Incorrect and misleading. The act on the part of respondent is neither in vso!atlon of concerned
law, nor relevant rule. Posting transfer of Civil Servant governed under Section-10 of Civil
Servant Act, 1973. Every Government servant is bound to serve anywhere within the province in

the best interest of public service without raising any objection in this regard.

i

i




~ That the appellant is worklng agalnst provmcual cadre/admlnlstratlve post in the. Respondent'
) ) Department, as the aforesand Iaw and rule does not bar transfer at any time. However, tenure is -
- provided in transfer policy, and the policy is inferior document thanthe law/rules |b|d and
! provision of policy does not over rule the provision of Civil Servant Act 1973 and APT rules 1989.
™ However in response to the departmental appeal, the appellant was provided opportunity of
personal heanng by Additional Secretary (Establishment) E&SE Department but he wullfully not
attended the office of Additional Secretary. So appellant is estopped by hIS own conduct.
4. That the appellant is not an aggrieved person. Hence the instant Service Appeal may be
dismissed inter-alia on the following ground.
GROUNDS
a. Incorrect and misleading. The act on part of respondent is neither in violation of concerned law,
nor relevant rule. As per Section 10 of Civil Servant Act 1973, every_:Govern'ment servant is
: bound to serve anywhere within the province in the best interest of public service without
raising any objection in this regard. | -
b. Incor'rect, comprehensive reply has already been given in foregoing Para. Criteria .as part of
criteria for posting/transfer as per above stated .Detail reply is given in Para a ibid.
¢. Incorrect, hence denied. The detailed reply has already given in forgoing. ,
d.. Incorrect this may be thought of appellant having no documentary evidence to support his
claim. '
e. The action on the part of respondents as per law /rules, and they issued poeting /-transfer order
- under lawful Authority in public interest. |
f. Incorrect, hence denied. That the detail reply has already given in forgoing Paras.
g. Incorrect, hence denied. That the detail reply has already given in forgoing as already explained
in above. . R | |
.h. The Respondents may also be allowed to raise additional grounds at the t‘!me of arguments.
i.  Incorrect not admitted as explained in forgoing Para. |
j- Incorrect hence denied.
k. The Respondents may also be allowed to raise additional grounds at the time of arguments.

appeal may graciously be dismissed with cost throughout.

it is, therefore, very humbly prayed that in the light of foregoing comments, the

(Respondent No. 1 to 3)

CW

E&SE Khyber Pakhtunkhwa.
(Respondent No. 4)
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BEFORE THE HON’BLE SERVICE TRIBUNAL PESHAWAR

Service Appeal # 5791/2021

ol THTIRAM KHAN ... Principal coe.eeeeeernoveeeeoeeoeoooooo Petitioner
"~ VERSUS '
Govt. of Khyber Pakhtunkhwa & others................. e teeresentranreranrannas Respondents
AERIDAV

i,Muhammgd_ Saleem Khan, Section Officer (Litige:ttion-ﬁ) Elementary
& Secqﬁdary Education, Department do herby solemnly afﬁrl;l and declare
that the contents of the accompanying para-wise comments, submitted by the
respondents, are true aﬁd correct to the best of my knowlédge and belief and

‘nothing has been concealed from this Honorable court.

Section Officer (Lit-II)
E&SE Department Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA S'F,RVICE TRIBUNAL,
CAMP COURT ABBOTTABAD
Service Appeal No. 818/2015

Date of Institution... 15.07.2015
Datc of decision... 24.08.2017
llfli[(hm' Alimad ADIEO (Male) son.ol Mumtaz Ahmad, office of the District Education
Office (Male) Mnschra, (Appellant)
Versus'

1. Government of Khyber Pakhtunkhwa through Secretary Elementary and Sccondary

IEducation, Peshawar and 2 others. ... (Respondents)
Appellant _ Pro Se
MR. MUHAMMAD BILAL
Deputy District Atorney [For respondents,
MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
MR. MUHAMMAD HAMID MUGHAL MEMBER
JUDGMENT

NIAZ MUHAMMAD KHAN. CHAIRMAN: - Arguments of the.appellant and

~ NI )
learned Deputy District Attorney hedrd and record perused.
FACTS
N 2. The appellant has challenged his premature transfer from Circle Lora, Abbottabad

to the office of the District Education Officer, Mansechra dated 19/3/2013, against which
he filed a departmental appeal on 27.3.2015 whichwas not responded to and thereafter

the appellant filed the present appeal on 15.7.2015.

3. During the pendency of the present appeal an order was ;:mssed by the Director.
Elementary & Secondary Education, Khyber Pakhtunkhwa Peshawur by posting the

St

appellant back to his position on 23.08:2016 but again on 27.10.20

transferred as ASDEO Circle Sherwan-II.

“TEAFINER
- Khyber Pakhiunkhwa

4, Thc a.ppellam argued that he is in the Management Cadre 511?;;%5%&?6?&1\1 No.

ARGUMENTS

: 9 Teaching Cadre and both the posts are not inter-transferable. That he had

Scanned by CamScanner




spent L months in the days when he was translerred on 19.3.2015 withoul assigning any
reason though the normal tenure is 2 ycars.

N . . .
/ AN On the other hand the Tearned DDA argued that the Teaching Cadre and

L

Management Cadre are inter-transferable. That the transler of the appellant was made in

f the public interest.

(CONCLUSION!

According (o posting/transfer policy of the Provincial Government the_normal
( ~posting/transfer policy of the Prov we

_(tenureTof Tposting s~ 2 Tycars . and _according " (o “notification . of . the . Establishment’

¢ Department dated 27.2.2013, if. the ordinary (enure for a posting 1s specified in (he 1aw

or rules that “cannot be violaiéd “except for comipelling reasons which’should be recorded”

e ————— ey ——— ) .
(¢ writing and are justiciable. The same principle has been held by the august Supreme”
- - - P — T —— ~

»q—-ﬂ_‘_‘_.ﬁq,ﬂ_'—-,'_l —— | ————— Pra
(Court_of_Pakistan _in_Anita _Turab's_case™_As ~pér=the=Government *of *Khyber? !

"“'-‘_-"'_-'-—-.‘— . . e | [ T ————— L g——
{Pakhtunkhwa posting/transler policy,; 20037 the fiormal "tenure ol posting is'2"years*forr

e et . . e e o ——
@reas other.than unattraélive'areas and‘hard'areas."Dlslrlcl'Abbouanad_haslnol been

e v . L
Should have been. lwo ycars. No reason whatsoever, has been given in the impigned #

hw .
ofder which was mandatory as discussed above,
L ALCAL LR

7. (Resullanily. this appeal isaccepted and the inipugned order. i sel aside. Partics

fare 1¢f1 10 bear their own costs File be consigned 1o the record room?
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2014 P L C(C.S.) 797

[Sindh High Court]

Before Muhammad Ali Mazhar and Sadiq Hussain Bhatti, JJ

GHULAM MUHAMMAD----Petitioner

Versus

PROVINCE OF SINDH through Chief Secretary and another----Respondents
Constitutional Petition No.D-613 of 2013, decided on 25th January, 2014,

(a) Hyderabad Development Authority Act (XXII of 1976)---

----8. 7---Sindh Civil Servants Act (X1V of 1973), S5.2(1)(b)(i) & 10---Constitution of Pakistan, Art.199--
- Constitutional petition---Appointment of civil servant by way of transfer against non-cadre post---Scope-
--Petitioner, who while working as Revenue Officer in Water and Sewerage Board was transferred and
posted as Director General of City Development Authority and subsequently repatriated to his parent
department---Contention of the petitioner was that he was competently appointed by the government,
therefore the order of repatriation was politically maneuvered and illegal---Validity---Development
Authority was a statutory body and had its statutory rules under which its employees were governed---
Government could appoint Director General of the Authority on such terms and conditions as may
determine, but the said post was a cadre post, therefore the Government could not appoint any person on a
cadre post without fulfilling the requisite formalities of the other mandatory requirements---Civil servant
of a non-cadre post could not be transferred to hold the cadre post which was meant for recruitment through
competitive process---Petitioner was initiatly appointed as Accounts Officer, then posted as Chief Financial
Officer and then Director General of the Authority---Petitioner was not brought in through competitive
process to hold the post in question, therefore was required to be repatriated to his original
posting/department---Constitutional petition was dismissed.

Zahid Akhter v. Government of Punjab and others PLD 1995 SC 530 and Syed Mahmood Akhtar
Naqvi v. Federation of Pakistan and others PLD 2013 SC 195 distinguished.

- 2013 SCMR 1752 rel.
(b) Sindh Civil Servants Act (XIV of 1973)-x-

----Ss. 4, 5 & 10---Constitution of Pakistan, Art.199---Constitutional petition---Tenure,*
fappointment and transfer---Discretion of executive authority---Scope---Appointing
gauthority could not be allowed to exercise discretion at their whims or in an arbitrary
manner, rather they were bound to act fairly, evenly and justly---Ordinary tenure for a
posting had been specified in the law or rules, such tenure must be respected and could not
,b'e varied except for compelling reasons.

Syed Mahmood Akhtar Naqvi v. Federation of Pakistan and others PLD 2013 SC 195 rel.

Abrar Hassan, Usman Shaikh, Muhammad Igbal Ch. for the Petitioner.

Khalid Jawed Khan, A.-G., Adnan Karim, A.A.-G., Abdul Jali! Zubedi, A.A.-G. for Respondents.
Muhammad Nawaz Shaikh, for the intervener.




Nazir Ahmed Dhoon, Additionai Secretary, Local Government Department, Government of Sindh.
ORDER

MUHAMMAD ALI MAZHAR, J.--- Through this Constitutional petition, the petitioner has
approached this court for the following relief(s):---

"(a)  Hold Vand' declare that the petitioner was promoted to BPS-20 by the competent authority after
satisfying codal formalities. '

" (b) Hold and declare that repeated transfers of the petitioner for one reason or other are illegal, violative
of the dicta of apex court with mala fide.

(c) Hold and declare that petitioner after his last posting as Director General, Hyderabad Development
Authority vide Notification dated 7-12-2012 cannot be transferred before completion of his normal tenure
of incumbency.

(d) Restrain permanently the respondents from transferring the petitioner from the post of Director
General, Hyderabad Development Authority, in violation of HDA Act and its statutory Rules and
Regulations.

(e) Ad interim relief is also prayed.
® Award any other relief as deemed just and proper in the circumstances of the case".
2. The brief facts of the case are that the petitioner was awarded promotion to BS-18 and then to BS-

19 by the competent authority. After rendering the requisite services, the petitioner was further promoted
to BS-20. The Hyderabad Development Authority has been established under the Hyderabad Development
Act, 1976. After the promulgation of Sindh Local Government Ordinance, 2001, Hyderabad Development
Authority was placed under the administration of Zilla Nazim. After repealing of Sindh Local Government
Ordinance, 2001, the petitioner who was serving in BS-19 and being an officer of Hyderabad Development
Authority posted as Director-General, Hyderabad Development Authority on OPS (own pay scale) basis.

However, after promotion of the petitioner in BS-20 all the requirements of the said post were complied
with,

3. The case of the petitioner at present is that on 7-12-2012, two Notifications were issued i.e. one
notification was issued which allowed the petitioner to continue as Director General, (BS-20) Hyderabad
Development Authority till further orders and but on the same day, another Notification was issued whereby
the posting of the petitioner was declared illegal and he was directed to report to his parent department

while Syed Fazil Shah Kazmi was allowed to continue as Director General (BS-20) Hyderabad
Development Authority.

4. The learned counsel for the petitioner argued that the petitioner is performing his duties as Director-
General, Hyderabad Development Authority which is not a tenure post in terms of Hyderabad
Development Authority Act, 1976, however, he referred to the Rule 3(iii) of the Sindh Government.
Rules of Business, 1986, which pertains to the different Departments and their businesses. In this Rule it is
provided that there shall be attached departments as shown in  Coluinn 3 of Schedule-I which pertains to
the Local Government Housing and Town Planning Department and according to Column 3, the attached
department is Town Planning Department while according to Column 4, Director Town Planning
Department, Director General, Rural Development Department and Chief Engineer, Public Health
Engineering Department may be the head of the attached departments. He argued that Hyderabad




Development Authority is the attached department of Local Government Department and the petitioner
being Director General of the same is the head of the Department, notwithstanding the fact that Hyderabad
Development Authority was established under the statute. He further argued that according to Schedule-IX
attached with the aforesaid Rules of Business, normal period of tenure of head of attached department is
for five years. He further referred to the Rule 35 which is pertaining to the transfer and posting
specified in Column 2 of Schedule-1X.

5. The learned counsel also pointed out various postings of the petitioner in chronological order,
which shows that the petitioner from 18-3-2010 to 22-2-2011 remained as Director-General of Hyderabad
Development Authority on OPS basis. Thereafter, he was promoted to the post of C.F.O. in BS-20.
However, on 25-7-2012, one Qurban Khoso (BS-19) Officer was posted as Director General, Hyderabad
Development Authority on OPS basis and the petitioner was replaced. Again, the petitioner was restored
and the earlier notification was suspended. Then one Fazil Shah (BS-19) was posted on OPS basis
thereafter, again-the petitioner was restored to the position of Director General, Hyderabad Development
Authority but again Fazil Shah was restored to the position of Director General, Hyderabad Development
Authority vide Notification dated 7-12-2012, which was again cancelled and the petitioner was again posted
as Director-General, Hyderabad Development Authority.

6. On 22-2-2013, another learned division bench of this court directed the respondent to maintain the
status quo, which order is still in field, but during the status quo order vide Notification dated 6-9-2013 one
Igbal Memon was posted as Director-General, Hyderabad Development Authority and the petitioner was
transferred and directed to report to Local Government Department. Hence the petitioner filed
Miscellaneous Applications Nos.23808 and 23811 of 2013- along with urgent application. One for trying
alleged contemnors and another application for suspension of the Notification dated 6-9-2013. Both the
applications were placed before the division bench of this court on 9-9-2013 on which date while
issuing the notice, the court observed that the interim orders passed on 22-2-2013 shall remain continue. It
was further averred that the petitioner was never allowed to continue his tenure and he was interrupted at
least three times, hence, whatever the period he served cannot be construed as a normal tenure. It was further
argued that the petitioner was politically victimized and the transfer of the petitioner was not made due to
any exigency of service. He further argued that number of F.I.Rs. were also lodged against the petitioner
and he was constrained to file different petitions in this court. In su pport of his argument, the learned counsel
for the petitioner relied upon the following case-law:---

D PLD 1995 SC 530 (Zahid Akhter v. Government of Punjab and others). The Hon'ble Supreme Court
while dilating upon the Punjab Government Rules of Business, 1974 held that the normal period of posting
of Government Servant at a station, according to the above referred policy decision of the Government, is
3 years, which has to be followed in the ordinary circumstances, unless for reasons of exigencies of services
mentioned in the aforesaid policy of Government, a transfer before expiry of 3 years period becomes
necessary in the opinion of competent authority. The transfer orders of Government servant concerned,
therefore, could neither be justified on the plane of policy directive of Government nor they were
sustainable on the language of Rule 21 (2) read with Schedule V of the Rules of Business, 1974,

2) PLD 2013 SC 195 (Syed Mahmood Akhtar Nagvi v. Federation of Pakistan and others). (Anita
Turab case). In which it was held that whenever there were statutory provisions or rules or regulations
which governed the matter of appointments of civil servants, the same must be followed, honestly and
scrupulously. Even where there were no explicit rules governing the appointment process and appointments
were to be made in the exercise of discretionary powers, such discretion must be employed in a structured,
transparent and reasonable manner and in the public interest. Appointing authorities could not be aillowed
to exercise discretion at their whims or in an arbitrary manner; rather they were bound to act fairly, evenly
and justly and their exercise of power was judicially reviewable. Removal and dismissal of civil servants
from service was not left to anyone's whims and caprice and it was governed by rules and regulations. When




the ordinary tenure for a posting had been specified in the law or rules made thereunder, such tenure must
be respected and could not be varied, except for compelling reasons, which should be recorded in writing
and were judicially reviewable. Transfers of civil servants by political figures which were capricious and
were based on consideration not in the public interest were not legally sustainable.

3) He further referred to an unreported judgment passed by Hon'ble Supreme Court in Civil Appeal
No.39 of 2010 and others in which the Hon'ble Supreme Court for the purposes of deciding the issue of
maintainability of petition discussed the cases of various public sector projects/Government Organizations
whether under Article 199 they are the persons discharging functions in connection with affairs of
Federation or a Province within the meaning of Article 199 of the Constitution and amenable to writ
Jurisdiction of the High Court.

7. On the contrary, the learned A.-G. argued that the petitioner was appointed on 18-3-2010 as
Director-General, Hyderabad Development. Authority and continuously remained Director-General upto
25-7-2012 i.e. for two years. Qurban Khoso who was appointed Director-General, Hyderabad Development
Authority who remained in the office till 10-8-2012 i.e. only for 15 days and later on Fazil Shah was
appointed on 16-10-2012 who remained D.G. H.D.A. up to 30-11-2012 which is only for one month and
14 days, thereafter, the petitioner was restored on 30-11-2012 and still he is continuing as Director-General,
Hyderabad Development Authority. The amassed effect of the tenure of the petitioner being Director-
General, Hyderabad Development Authority is more than three and half years and under the attire of interim
orders, he is continuously enjoying this post as a vested right. The learned A.-G. argued one more crucial
point that the post of Director General, Hyderabad Development Authority is a cadre post and the petitioner
is required to be repatriated to his original position in view of the latest judgment of Hon'ble Supreme Court
‘passed in contempt proceedings initiated against the Chief Secretary, Government of Sindh and others,
which is reported in 2013 SCMR 1752. He specifically referred to paragraph 126 of the judgment which is
reproduced as under:---

"126. From the above discussion, the aforesaid legislative instruments on the issue of absorption are liable

to be struck down being violative of constitutional provisions referred to hereinabove, therefore, we hold
as under:--- ' '

(i) That the Sindh Government can only appoint person by absorption by resorlting to Rule 9-A of the
Rules of 1974,

(ii) Sindh Government cannot order absorption of an employee who is a non-civil servant, however,
an employee of an autonomous body can be absorbed in Sindh Government subject to conditions laid down
under Rule 9-A of the Rules of 1974,

(iii)  Sindh Government cannot absorb a civil servant of non-cadre post to any cadre which is meant for
the officers who are recruited through competitive process. '

(iv)  Any backdated seniority cannot be granted to any absorbee and his inter-se seniority, on absorption
in the cadre shall be maintained at the bottom as provided under the Rules regulating the seniority.

) No civil servant of a non-cadre post can be transferred out of cadre to be observed to a cadre post
which is meant for recruitment through competitive process. A civil servant can be transferred out of cadre

to any other department of the government subject to the restrictions contained under Rule 9(1) of the Rules
of 1974. '

(vi)  The legislature cannot enlarge the definition of "civil servant" by appoinfing a non-civil servant
through transfer on the basis of absorption conferring him status of civil servant pursuant to the impugned




legislation which is violative of the scheme of civil service law as provided under Articles 240 and 242 of
the Constitution." '

8. In the rebuttal, the learned counsel for the petitioner argued that the judgment of Hon'ble Supreme
Court (supra) is not applicable to the petitioner's case, who is governed under the Hyderabad Development
Authority Act, 1976. He further argued that under section 7 of the aforesaid Act it is clearly provided that
the Director-General shall be appointed by Government on such terms and conditions as Government may
determine. After referring to section 7 of the aforesaid Act, the learned counsel further averred that there is
nothing mentioned under section 7 that the post of Director-General, Hyderabad Development Authority is
a cadre post and he took the stance that the petitioner was initially appointed as Accounts Officer and earlier
to the appointment of Director-General, he was C.F.O (Chief Financial Officer). It was further admitted in
past, the petitioner was also posted as Director-General, H.D.A on O.P.S. basis.

9. The pros and cons lead us to a conclusion that no doubt, under section 7 of Hyderabad Development
Authority Act, it is clearly provided that Director-General shall be appointed by Government on such terms
and conditions as Government may determine which does not mean in any way that the post of Director
General. H.D.A cannot be a "cadre post”. The composition of Authority is provided under Section 4 of the
same Act which includes its Chairman, Director-General and other Members. Under section 70 it is further
provided that subject to the provisions of the Act and the rules, the Authority may by notification in official
gazette and with the previous approval in writing of Government, make regulations for carrying out the
purpose of the Act and in particular and without prejudice to the generality of the power, such regulations
may provide including terms and conditions of the service of the officers and staff of the Authority and
Agency. According to Hyderabad Development Authority Employees (General Conditions of Service)
Regulations, 1988, the cadre means the strength of service or a part of service sanctioned as separate unit
and competent authority means the Director-General or any officer authorized by the Director-General.
Under these regulations the head of the department would be the officer declared or designated as such by
the Director-General and the schedule of establishment means the schedule of establishment prepared and
approved under the Hyderabad Development Authority (Appointment, Promotion and Transfer)
Regulation, 1988. Under these regulations the appointing authority means the authority including the
Director-General and any other officer as may be authorized by the authority to act as such in respect of
any post or class of posts.

10. The crux of the matter is that the petitioner has challenged his alleged frequent transfers from the
post of Director-General, Hyderabad Development Authority though at present he is in BS-20. It is an
admitted fact that the petitioner was initially appointed as Accounts Officer and before the appointment as
Director General he was C.F.O. and it is also an admitted fact that when he was in grade-19, he had also
served as Director-General on O.P.S. basis. The learned A.-G. argued that the post of Director-General,
Hyderabad Development Authority is a cadre post and he has also filed revised schedule of cadre posts
filed by officers of APUG/DMG and Provincial Services issued by Service, General Administration and
Coordination Department, Government of Sindh. In this revised Schedule at least 64 cadre posts in BS-20

have been shown at Secretariat Side while 52 BS-20 posts have been shown at field posts, which make total
127 posts,

11. Besides, producing the revised schedule, the learned A.-G. also pointed out the comments filed by
Secretary, Service, General Administration and Coordination Department, Government of Sindh in which
it is clearly stated that the petitioner while working as Revenue Officer in KW&SB was transferred and
posted as Director-General, H.D.A. on OPS basis. It is further stated that on the recommendation of D.P.C.
the petitioner was promoted to the post of Chief Financial Officer (BS-20) but he was not promoted
against the post of Director-General, H.D.A. It is further stated in the comments that amendment made
in the Sindh Civil Servants Act regarding the out of turn promotion etc. have already been declared
violative and ultra vires of the provisions of Constitution by the Hon'ble Supreme Court of Pakistan




hence the petitioner cannot claim his posting at particular place.

12. No doubt that Hyderabad Development Authority is statutory body and has had its statutory rules
under which its employees are governed, but so far as the posting and transfer of Director-General is
concerned, his appointment is made under section 7 of the Hyderabad Development Authority Act, 1976
by the Government on such terms and conditions as Government may determine but the post of Director-
General, Hyderabad Development Authority in BS-20 is a cadre post, which is clearly provided in revised
schedule of field posts at Sr.No.35. By simply arguing that appointment of Director-General, Hyderabad
Development Authority made under section 7 does not mean that the Government may appoint any person
on a cadre post without fulfilling the requisite formalities or the other mandatory requirements. Learned
counsel for the petitioner referred to the case of Zahid Akhter in which it was held that a normal period of
posting of Government Servant at a station according to Punjab Government Rules of Business is 3 years.
The facts and circumstances of this case are distinguishable especially in the circumstances when the
present petitioner is enjoying cadre post without fulfilling the requisite requirements. He further referred to
the case of Syed Mahmood Akhtar Naqvi which is commonly known as Anita Turab case in which the
Hon'ble Supreme Court discussed the period of tenure post and held that appointing authorities could not
be allowed to exercise discretion at their whims or in an arbitrary manner; rather they are bound to act
fairly, evenly and justly. It was further held that the ordinary tenure for a posting had been specified in the
law or rules then such tenure must be respected and could not be varied except for compelling reasons.
Again we would like to observe that before applying the dictum of Anita Turab case, it is necessary for the
petitioner to demonstrate that he is eligible for the cadre post from which his transfer has been made
questionable by him through this petition. Nothing has been produced before us to substantiate that the post
of Director General, Hyderabad Development Authority is not a cadre post but the appointment was tried
to be protected or shielded under section 7 of the Act on the plea that the Government has power to appoint
Director-General, Hyderabad Development Authority. The latest judgment of apex court reported in 2013
SCMR 1752, made it clear unequivocally that no civil servant of a non-cadre post can be transferred to hold
the cadre post which is meant for recruitment through competitive process which judgment has a binding
effect in terms of Article 189 of the Constitution of Pakistan 1973. It is not the case of the petitioner that he
was appointed Director General, Hyderabad Development Authority through competitive process rather it
is an admitted position that initially he was appointed as Accounts Officer, then he was posted as Chief
Financial Officer and then Director-General, Hyderabad Development Authority which means that he has
not brought in through competitive process to hold the present office which is a cadre post in view of the
revised schedule dated 12-3-2013. Though at the time of filing of this petition on 14-2-2013, this revised
schedule was not available, however, learned A.-G. robustly argued that in view of the aforesaid dictum of
Hon'ble Supreme Court, the petitioner is required to be repatriated to his original posting/department. The
petitioner has only challenged his transfer and this is not the case that post of Director-General, Hyderabad
Development Authority is not a cadre post. Including the period of interim orders the petitioner has already
served as Director-General, Hyderabad Development Authority for more than three years and still he is
claiming the post of Director-General, Hyderabad Development Authority as a vested right notwithstanding
that he is not eligible to hold a cadre post.

13. As a result of above discussion, this petition is dismissed. However, it is clarified that when the
Government of Sindh has taken straightforward and unambiguous standpoint that the post of Director
General H.D.A is cadre post of BPS-20, which is meant for recruitment through competitive process, hence
the new incumbent to this office will be appointed, and posted accordingly.

JIK/G-1/Sindh Petition dismissed.




GOVERNMENT OF KHYBER PAKHTUNKHWA -
ELEMENTARY AND SECONDARY EDUCA TION DEPARTMEM ' _
Block ‘A" Opposrte MPA'’s Hostel, Civil Seeretanat Peshawar .

- Phone No. 091 9223533

S . Dated Peshawar the July 26, 2022
| NOTIFICATION' . '

| NO. SO(SM)E&SED/S 18/2022/ PT/G/SS/Prmupai “In compliance of the Khyber v
Pakhtunkhwa Servrce Tribunal Peshawar in its Order Sheet dated 04-07-2022 in. servrce '

"appeat No 10?4/2022 the postung/transfer Notrfrcatron of even nun‘berdated 22-03- 2072 V

in respect of Mr. Khalll ur. Rehman Prmcrpal (BS 18) GHS Lowara Mrana Jamrud Khyber
"as Prrncrpal (BS- 18) GHS Pashta Khara Payan Peshawar is hereby suspended till further

' orders

‘.

SI* CRFTARY TO GOVT. OF KHYBER PAKH’ I UNKHWA '
' E&SE DEPARTMENT '

fEndst' of even No"&Date‘ »'_ S ' IR SR o §

Copy forwarded to the: . '
Accountant General, Khyber Pakhtunkhwa Peshawar
Director, E&SE Khyber Pakhtunkhwa, Peshawar.”
District Education Officer (Male) Peshawar. o
Registrar, Khyber Pakhtunkhwa Service Trrbunal Peshawar ' 4
District Accounts Officers, concerned. : o >

" Director, EMIS E&SE Department.. ' '

-Section Offrcer Lit-11) E&SE Department

"PSto Secretary E&SE Department. .

PA to Deputy Secretary (Estab) E&SE Department

10. Officer concemed ,

11. Office order file...
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The Secretary,
Elementary & secondary Education,

Khyber Pakhtunkhwa.

D UBJECT SPECIALISTE
PESHAWAR

This is to refer to the subject cited above and to state that according to my
information the period/ term of SS English at Text Book Board has expired.
That post needs to be refilled with another candidate for another term.

in this regard | offer my services to be placed as SS English at Text Book

Board Khyber Pakhtunkhwa Peshawar.

It Is therefore, requested to kindly adjust me as S English at Text Book

Board Peshawar and oblige. {Detailed CV is attached).

Thanks

Professionally,

o

78/,
Ihtiram Khan  ~»

Principal
GHSS Urmar Bala
Peshawar
Cell: 03005904123




Appeal.No. 684/2017 | % o By

Date of Institution ...  23.06.2017

Vs
S

Stnn [11'.}3;/:'/'

Date of Decision .., 28.01.2019

Mst. Wajahat Hassan, PHC Technician (MCH) (BPS-12) Basic Health Unit,
Ashakai, District Malakand under transfer to BHU Maray Oba, District

Malakand. ... (Appellant)

VERSUS
The Secretary Health Department, Khyber Pz;ldnun'k.hwa Peshawar and four
others. ... {Respondents)

MR. NOOR MUHAMMAD KHATTAK,

Advocate, e _f«'or appellant /
MR.ZIAULLAH, . |
District Attorney ... For respondents.
MR. MUMTAZ KHAN,
Advocate ‘ For respondent No.5.
MR. HAMID FAROOQ DURRANI, ... CHAIRMAN
MR. HUSSAIN SHAH, ...  MEMBER(E)
(TUDGMENT

PR ol L R Vit Do et
[HAMID FAROOQ- DURRANI, CHAIRMAN:Y -

1. Instant Service Appeal has been preferred against the order dated
30.01.2017 .passed by respondent No. 3, whereby, “the appellant was
transferred a_éd posted at BHU Naray Oba while respbndunt No. 5 was posted

at BHU Ashaqai.

i

A
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2. The facts, as laid down in the memorandum of appeal, are that initially

the appellant was serving as PHC Technician (MCH) at BHU Naray Oba
District Malakand and was transferred to BHU Ashaqai on 11.02.2015. She,
in pursuance to the order, submitted her arrival report at BHU Ashaqai. On

09.12.2015 an order was issued by respondent No. 4, whereby, the appellant

was again transferred to BHU Naray Oba. Against the said order she filed
departmental appeal which was followed by a review petition regarding the
transfer order dated 09.12.2015 and 21.01.2016.. Upon the application,
respondent No. 3 issued order on 04.02.2016 on the directions of responden.t
No. 2, whereby, the appellant was retained at BHU Ashaqai District
Malakand. It was fo]lowed by proper transfer order dated 10.02.2016 and the
appellant was transferred and posted at BHU Ashaqai while respondent No. 5
was posted at BHU Naray Oba. The appellant submitted-her arrival report at
Ashagqai on 13.02.2016 and started performing her duty. Once again, vide
order dated 25.02.2016, the. transfer order dated 10.02.2016 was cancelled

and on the subsequent day the cancellation order was yet again cancelled

-

AT TES 75D while order dated 10.02.2016 was restored. On 02.03.201%, the appellant was

again transferred to BHU Naray Oba on the directions. of Minister for Health

A ~wawhich was questioned through departmental appeal by the appellant. The said

wee T

Peshawar appeal was not responded to, therefore, the appellant preferred Service Appeal
| No. 669/2016 before this Tribunal. The appeal was decided on 03.01.2017
with the directions to respondents to pass a speaking order in the light of law

\ i and rules. Subsequent to the judgment by the Tribunal the iinpugned order
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dated 30.01.2017 was passed which, in view of the appellant, was not in

accordance with judgment in Appeal No, 669/2016. The appellant, therefore,

; 4 submitted an application on 08.02.2017 requiring prog=édings against the

respondents for contempt of court. On 23.06.2017, the appeal in hand was

submitted after exhausting the remedy by way of departmental appeal, which

remained un-responded,

3. In order to proceed further in the matter it shall be necessary to
reproduce herein below the operative part of Judgment of this Tribunal in
Appeal No. 669/2016:-

“9.  After going through the record and keeping in view the
arguments of the learned counsel for the parties we observe
that the Health Department failed to portray responsible
behavior as the case of the parties was not dealt with in
accordance with rules and policy and had passed
posting/transfer orders due to political pressure and that
Jrequent posting/transfer orders were issued without giving

due weight to the rules and norms of postings/transfers.

10. In view of the above we are constrained to accept the

present appeal and direct that the competent autherity shall

YO an elaborate speaking order supported by reasons
AT TRESTED  pos peaking pp ¥

within a period of 14 days from the date of receipt of this

Jjudgment. In case the authority concerned failed to conmply

with the orders or is found involved in undue considerations

Servics Tricun ii. . . .
Peshawar including political or any other undesirable pressure then the
gp

responsible authority shall be liable to be proceeded against
departmentally under the relevant disciplinary, Kules. Till

\\ N,  passing the said elaborate order the present position shall
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remai intact and if' no order passed 1l then, then it shall be

]} b 'y rype . g o . .
¢ cemed that the present appeal has been allowed. Parties are

left to bear their own costs. File be consigned to the record

room’",

It is also necessary. to note the remarks/grounds provided in the impugned
order dated 30.01.2017, purportedly, in pursuance to the judgment:-

1. BHU Narai Oba is the original place of posting of Msf
Wajahat Hasan,

2. Mst. Wajahat Hasan was temporarily posted to BHU
Ashakai in addition to its original incumbent ic. Mst.
Meena Gul.,

3. Mst. Wajahat Hasan was repatriated back 1o her
original place of posting ie. BHU Narai Oba as
generally directed by the Director General Health
Services Khyber Pakhtunkiwa, Peshawar.,

4. Mst. Wajahat Hasan is Junior to Mst. Meena Gul both

in service and induction to the str ength of District
Malakand.

5. BHU Ashaki falls in the U/C Koper and Mst. idena Gul
is local of this U/C.”

4. We have heard learned counsel for the appeliant and respondent No. 5
as well as Deputy District Attorney on behalf of official respondents and have

gone through the available record with their assistance.

It was the contention of learned counsel [’01"the appellant that
successive transfers/re-translers ol appellant were against the law ‘and the
transfer/posting policy of the Provincial Government. Under the policy, the
tenure of appellant was protected, however; the official respondents

disregarded the same and upon manipulation by respondent No. 5, actualized
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the illegal transfer of appellant. It was furthey contended :hat after the passirig

of judgment by this Tribunal in Appeal No. 669/2016 the éfﬁcial respondents

were obligated to have re-decided the matter strictly in accordance with Jaw

which they failed to.

On the other‘hand learned counsel-for respondent No. 5 argued that
wish of appellant could not be the driving force behind her transfer/posting, It
was further contended that in line with the directions contained in judgment of
this Tribunal ample reasons were provided in the impugned order for posting

of appellant at BHU Naray Oba.

Learned Deputy District Attorney, while defending the cause of official
respondents, stated that under the provisions of Khyber Pafkhiunkhwa Civil
Servants Act, 1973 the appellant was under an oinga.tion to serve anywhere
in the Province and had no right or lien for posting at a particular place. He
also concurred with learned counsel for respondent No. 5 that sufficient
reasons were provided in the impugned order.

5. The above reproduced operative part of the judgiment passed by this

Tribunal in Appeal No. 669/2016 clearly suggests that in past the

LIV

PN
SNIERE S

transfer/posting case of appellant and respondent No. 5-was not dealt with in

A
S
EVry U

o
Y]

t
-

accordance with rules and policy. The appeal of appellant was, therefore,

gt

a

accepted with the directions to the official respondents/competent authority to
pass an claborate speaking order supported by reasons. On.the other hand, the
reasons/grounds provided in the impugned order and reproduced herein-above

\.' / appear to be absolutely out of context. Furthermore, no reference is made to
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lawful reason or the relevant policy on the subject justifying the act of official
v respondents culminating into successive transfers of appellant and respondent

No. 5 in a short span of time. It appcars that the respondents had either not

assimilated the judgment of Tribunal or the same had been wrongly

—

interpreted, apparently for extending undue favour to respondent No. 5. The

- -

fact that respondent No. 5 had served the respondent department for more than

22 years at BHU Ashakai could not be denied by the respondents.

6.  (It7isTalsoTapparent_on “tlie face.of .tecord " that “tHe~ impugned “order

(tequiiring transferof appellant and respondent No-5 was premature in.view of 7
posting/transfer. policy. of _the” Provincial - Governmént.TAt present;” the =said
L_————" - r—— - ~ S v—"

policy_provides’normal-tenure of posting’of a “civil Servantto be'two 'years

et o S —— T E— -—'-___‘—-_ . T M— . .
barting un-attractive and hard areas where the said tenure is of [esser period?

7. For what has been discussed above, the appeal in hand is allowed as

prayed for. Parties are left to bear their respective costs. File be consigned to

the record room. .
\\1\ ‘fp
\‘u,/"

vy

.,‘jj\'j%:/ (HAMID FAROOQ DURRANI)
(LN CHAIRMAN
(HJSSAIN SHAH)
MEMBER(E)
[ a6l el ;0/0//{7
ANNOUNCED b ?l oo e
28.01.2019 Cepying .':-:n_.,...../ / /R e
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Case Judgement : http://www.plsbeta.com/LawOnline/law/content21.asp?Cased...

cooa : (]’\ p; F(’Y &//’)/75»/£‘W77/ b

B P L D 2013 Supreme Court 195

‘ Preseht: Iftikhar Muhammad Chaudhry, C.J., Jawwad S. Khawaja and Khilji Arif Hussain,
JJ

Syed MAHMOOD AKHTAR NAQVI and others---Petitioners

Versus

PP
R

FEDERATION OF PAKISTAN and others---Respondents
[Petition by Ms. Anita Turab for protection of Ci.vil Servants: In re|

5 Constitution Petitions Nos.23 and 11, Criminal Original Petitions Nos.23, 24 and 27, H.R.C. No.

| 14427-P, C.M.As. Nos. 1575, 1611, 1792, 197-K and 231-K and Criminal Miscellaneous
Application No.587 of 2012 in Criminal Original Petition No. 24 of 2012 in Constitution Petition
No.11 of 2012,

(a) Civil Servants Act (LXXI of 1973)---

---Ss. 4, 5, 9 & 10---Civil Servants (Appointment, Promotion and Transfer) Rules,
1973---Constitution of Pakistan, Arts. 9, 14, 18 & 184(3)---Constitutional petition under Art.
184(3) of the Constitution seeking elaboration of constitutional and legal safeguards relating to the
working of civil servants---Maintainability---Matter of tenure, appointment, posting, transfer and
promotion of civil servants could not be dealt with in an arbitrary manner; it could only be
sustained when it was in accordance with the law---Decision which deviated from the accepted or
rule-based norm without proper justification, could be tested on the touchstone of a manifest
public interest---Fundamental rights of civil servants, inter alia, under Arts.9, 14 & 18 of the
Constitution were aspects arising in the present constitutional petition---Constitutional petition
was maintainable,

Registrar PLD 2012 SC 466 and Mehmood Akhtar Naqvi v. Federation of Pakistan, Constitution
Petition No.5 of 2012 ref. '

(b) Civil Servants Act (LXXI of 1973)---

|
|
|
|
|
|
!
' Tariq Aziz-ud-Din's case 2010 SCMR 1301; Syed Yousaf Raza Gillani v. Assistant
----8.16---Constitution of Pakistan, Arts. 5 & 184(3)---Civil servant, duties of---Non-subservience
to political executive and impartiality---Scope---Although civil servants did have a duty to follow
the policy guidelines and directions of the political executive yet, because of Art.5 of the
Constitution, their foremost duty was "obedience to the Constitution and the law", not unthinking
obedience to all directives (right or wrong) issued from the political executive---Civil servants
were public servants and were, therefore, meant to take decisions only in accordance with law in
the public interest---Civil servants in their capacity as advisors in decision making or as
administrators and enforcers of law, were not subservient to the political executive---Civil servants
were under an obligation to remain compliant with the Constitution and law, hence they were not
obliged to be servile or unthinkingly submissive to the political executive---Civil servants to give
advice in the best public interest and were to administer the law impartially being incharge of the
machinery of the State.

|

Quaid-e-Azam Mohammad Ali Jinnah Speeches as Governor General of Pakistan 1947-48,

I of 18 : ' 2/6/2020, 9:57 AM
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Sang-e-Meel Publications, Lahore: 2004 ref.
(¢) Civil Servants Act (LXXI of 1973)---

---Ss. 3 & 5---Rules of Business, (1973), R. 5(10)---Appointment and conditions of service of
civil servants---Transaction of business---Civil servant, opinion of---Scope---Implementation of
policy or directives, might be required in some cases notwithstanding the considered views of a
civil servant to the contrary, however in such an event, the civil servant should record his/her
honest and considered opinion without fear---Decisions violating the law relating to appointment
and terms and conditions of service of civil servants which were manifestly wrong and were likely
to cause gross injustice or undue hardship should be considered important enough for the purpose
of R. 5(10) of Rules of Business, (1973).

(d) Civil Servants Act (LXXI of 1973)---

----Preamble---Object of civil Servant Act, 1973---Parliament had enacted Civil Servants Act,
1973 for providing meaningful legal guarantees to civil servants and doing away with
arbitrariness---Object of Civil Servants Act, 1973 was to legally "regulate the appointment of
persons to, and the terms and conditions of service of persons in, the service of Pakistan"
(Preamble)---Rule of law was the key idea reflected in the whole scheme of the Act.

i
2 (e) Civil Servants Act (LXXI of 1973)--- }
|

---Ss. 4, 5, 9 & 10---Civil Servants (Appointment, Promotion and Transfer) Rules,
1973---Constitution of Pakistan, Art. 184(3)---Constitutional petition under Art. 184(3) of the
Constitution seeking elaboration of constitutional and legal safeguards relating to the working of
civil servants---Tenure, appointment, promotion and posting/transfer of civil servants---
Favoritism/discouragement of  merit---Effect---Tenure, appointment, promotion and
posting/transfer were of utmost importance in the civil service, and if same were made on merit in
accordance with definite rules, instructions etc., they would rightly be considered and treated as
part of the terms and conditions of service of a civil servant; however, where rules and instructions
were deviated from and as a result merit was discouraged on account of favoritism, sifarish or
considerations other than merit, it should be evident that the civil service would not remain
independent or efficient. ‘

(f) Civil Servants Act (LXXI of 1973)---

----Ss. 5 & 11---Civil Servants (Appointment, Promotion and Transfer) Rules, 1973---Civil
Servants (Efficiency and Discipline Rules), 1973---Constitution of Pakistan, Art. 184(3)---
Appointment and removal of civil servants---Principles---Whenever there were statutory
provisions or rules or regulations which governed the matter of appointments of civil servants, the
same must be followed, honestly and scrupulously---Even where there were no explicit rules
governing the appointment process, and appointments were to be made in the exercise of
discretionary powers, such discretion must be employed in a structured, transparent and
reasonable manner and in the public interest---Appointing authorities could not be allowed to
exercise discretion at their whims, or in an arbitrary manner; rather they were bound to act fairly,
evenly and justly and their exercise of power was judicially reviewable---Removal and dismissal
of civil servants from service was not left to anyone's whims and caprice and it was governed by
rules and regulations---Anachronistic concept where government servants held office during the
pleasure of the Authority had no place in a dispensation created and paid for by the people.

Tariq Aziz-ud-Din's case 2010 SCMR 1301; Corruption of Hajj Arrangement's case PLD

20fi8 2/6/2020, 9:57 AM
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2011 SC 963 and Muhammad Yasin v. Federation of Pakistan PLD 2012 SC 132 ref.
(g) Civil Servants Act (LXXI of 1973)---

----S. 9---Constitution of Pakistan, Art. 184(3)---Promotion of civil servants---Discretion---
Principles---Discretion in matters of promotion must be exercised fairly and in a transparent
manner---Such discretion had to be understood within the four corners of the concept of rule of
jaw upon which the system of governance was founded---Every Authority in the State was bound
to obey the dictates of the law and had no personal or absolute discretion.

Tariq Aziz-ud-Din's case 2010 SCMR 1301 ref..
(h) Civil Servants Act (LXXI of 1973)---

----Ss. 4 & 10---Constitution of Pakistan, Art. 184(3)-=-Tenure, posting and transfer of civil
servants---Principles---When the ordinary tenure for a posting had been specified in the law or
rules made thereunder, such tenure must be respected and could not be varied, except for
.compelling reasons, which should be recorded in writing and were judicially reviewable---
Transfers of civil servants by political figures which were capricious and were based on
considerations not in the public interest were not legally sustamab]e

Corruption of Hajj Arrangement's cas!' <epes 7 //"" Jer il §hall nment of

Punjab PLD 1995 SC 530 and Famikh ¢ ' & $amZ 1o alf ¢ fiuef Scvelny d Rural
Development Department, Lahore and 2 othera Le77 by of eSTalolehicrt N '

J

s (i) Civil Servants Act (LXXI of 1973)---

----- S.16---Constitution of Pakistan, Arts. 5 & 184(3)---Civil servant, duty of---Non-compliance
with illegal orders of superiors---Scope---Duty of public officers was to independently discharge
their functions and not be influenced by "dictatorial misuse of powers" at the hands of political
figures---Civil servants were not bound to obey orders from superiors which were illegal or were
not in accordance with accepted practices and rule-based norms; instead, in such situations, they
must record their opinion and, if necessary, dissent---Compliance with illegal orders of superiors
was not justified on the basis of having been issued from higher authority as it was the law and the
Constitution which must be obeyed---Illegal orders (of superiors) could not be defended on the
plea that they could expose the concerned government servant to the risk of disciplinary action.

Syed Nazar Abbas Jafri v. Secretary to the Government of the Punjab and another 2006
SCMR 606; Province of Punjab v. Azhar Abbas 2002 SCMR 1; Samiullah Khan Marwat v.
Government of Pakistan 2003 SCMR 1140; Igbal Hussain v. Province of Sindh 2008 SCMR 105;
Human Rights Cases Nos.4668 of 2006, 111 of 2007 and 15283-G of 2010 PLD 2010 SC 759 and
Zahid Akhtar v. Government of Punjab PLD 1995 SC 530 ref.

(j) Civil Servants Act (LXXI of 1973)---

----8.10---Constitution of Pakistan, Art. 184(3)---Posting of a civil servant as Officer on Special
Duty (OSD)---Principles---Officer should not be posted as Officer on Special Duty (OSD) except
for compelling reasons, which must be recorded in writing and were judicially reviewable---If at
all an officer was to be posted as Officer on Special Duty (OSD), such posting should be for the
minimum period possible and if there was a disciplinary inquiry going on against him, such
inquiry must be completed at the earliest.
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Corruption of Hajj Arrangement's case PLD 2011 SC 963; Mir Shah Nawaz Marri v.
Government of Balochistan and others 2000 PLC (C.S.) 533; Syed Ajmal Hussain Bokhari v.
Commissioner, Rawalpindi 1997 PLC (C.S.) 754; Sajjad Ahmad Javed Bhatti v. Federation of
Pakistan 2009 SCMR 1448 and Lt. Col. (R.) Abdul Wajid Malik v. Government of the Punjab
2006 SCMR 1360 ref.

(k) Civil Servants Act (LXXI of 1973)---

----S.16---Constitution of Pakistan, Arts. 189, 190 & 204(2)(a)---Decision of---Supreme Court---
Binding nature of---Scope---Decision given by the Supreme Court on a point of law would be

binding on concerned departmental functionaries who would be obliged to apply such legal

prinmple in other similar cases regardless of whether or not a civil servant had litigated the matter
in his own case---In view of Art.189 and 190 of the Constitution, a civil servant would be entitled
to make a departmental representation or initiate legal proceedmgs before a competent forum to
enforce a legal principle enunciated by the Supreme Court---Failure of a State functionary to apply
a legal principle which was clearly and unambiguously attracted to a case, might expose him to
proceedings under Art.204(2)(a) of the Constitution.

Al-Jehad Trust v. Federation of Pakistan PLD 1997 SC 84; Hameed Akhtar Niazi v. The

Secretary Establishment Division 1996 SCMR 1185 and Baaz Muhammad Kakar v. Federation of

Pakistan PLD 2012 SC 870 ref. '

(1) Civil Servants Act (LXXI of 1973)---

- ----8s. 4, 5, 9 & 10---Constitution of Pakistan, Art. 184(3)---Tenure, appointments, promotions and

transfers of civil servants---Discretion of Executive Authority---Interference by courts---Scope---
Responsibility of deciding suitability of an appointment, posting or transfer fell primarily on the
executive branch of the State which comprised of both the political executive and civil servants---
Decision making in relation to tenure, appointments, promotions and transfers remained rule-based
and was not susceptible to arbitrariness or absolute and unfettered discretion---Courts ordinarily
would not interfere in the functioning of the executive as long as it adhered to the law and
established norms and acts in furtherance of its fiduciary responsibility.

Petitioners in person.

Hafiz S.A. Rehman, Sr. Advocate Supreme Court: Amicus Curiae.

Abdul Fateh Malik, A.G., Adnan Karim, A.A.-G., Ali Sher Jakhrani, AIG and Magsood
Ahmed, DSP for Government of Sindh.

Syed Arshad Hussain Shah, A.A.-G. for Government of Khyber Pakhtunkhwa.
Azam Khattak, A.A.-G. for Governmenf of Balochistan.
Jawad Hassan, A.A.-GT for Gox}emment of Punjab.
Date of hearing: 18th October, 2012.
JUDGMENT

JAWWAD S. KHAWAJA, J.---Many centuries before the term 'gqocf governance' became
a catch-phrase, we find a remarkably eloquent exposition of the principles of good governance in
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the Epistle of Hazrat Ali to Malik ibn Ashtar, the Governor of Egypt. The revered Khalifa, may
Allah be pleased with him, is reported to have said: "...... give careful consideration to the
selection of ... officers. Confirm them in their appointments after approval, apprenticeship and
probation. Never select men for responsible posts either out of any regard for personal connections
or under any influence, for, that might lead to injustice and corruption.... select for higher posts
men of experience, men firm in faith ... Such men will not fall an easy prey to temptations and
will discharge their duties with an eye on the abiding good of others". The law and the Constitution
of Pakistan, with the aim of furthering the welfare of the people of Pakistan, articulate the same
principles. The truth is that principles pertaining to the setting up of a just and constitutional
government are eternal, not peculiar to our times. Our law, Constitution and courts only apply
these universal and time-tested principles to the prevalent situation. In this public interest case
seeking elaboration of constitutional and legal safeguards relating to the working of civil servants,
we reaffirm these eternal principles which have also been stressed by us in cases decided earlier.

2. The background to this matter is that Suo Motu Case No.3 of 2012 was initiated on the
basis of broadcasts on different TV channels on 25-2-2012. In these broadcasts, Syeda Wahida
Shah, a candidate of the Pakistan Peoples Party for bye-election to PS-53 (Tando Muhammad
Khan) was shown slapping a member of the polling staff. The Suo Motu case was concluded vide
order dated 12-3-2012. Ms. Anita Turab, who is a civil servant in BS-19, presently working in the
Ministry of Interior, filed an application in the aforesaid Suo Motu case. Since the case stood
concluded, the application was ordered on 12-3-2012 to be registered as a petition under Article
184 (3) of the Constitution. It is this petition which is being decided through the present order.

3. The grievance of the petitioner set out in her petition can be summarized. Firstly, she seeks
that the standing of the civil service be restored as service of the State and not the service of any
transient government. To achieve this object, her submission is that unlawful political interference
in the independent and legitimate functioning of civil servants be stopped. Secondly, the petitioner
seeks corrective institutional measures to revert the civil service to rule-based management
practices in accordance with the letter and spirit of applicable laws, rules and precedents of this
Court.

4. On 12-3-2012, we had directed the Secrctary Establishment Division, Government of
Pakistan, the Chief Secretaries of the four Provinces and the Chief Commissioner, Islamabad
Capital Territory to submit their comments. It was noted in the said order that civil servants who
act according to law, at times, have to face hardship in the form of immediate transfer or posting as
Officers on Special Duty (OSD) even before the completion of their tenure. It was also noticed that
frequent transfers, postings and disciplinary proceedings are taken in violation of the law, rules and
regulations.

5. The above referred functionaries comprised as a Committee, have submitted their report
which includes tentative recommendations. Amongst other things, the Committee has
recommended that "[p]ostings and transfers be made on merit", "tenures for various categories of
posts be fixed" and that "[n]o civil servant should be posted as OSD for purposes of parking of
officers who are unwanted, or, who are not susceptible to pressures." The Committee further
recommends that "[a] civil servant should be placed under suspension only by the competent
authority after initiation of disciplinary proceedings; and....Officers taken on deputation/borrowed
from other tiers of the government should carry the requisite experience and seniority for specific
jobs." According to the petitioner, many of the Committee's recommendations are already covered
by existing law, rules and regulations, particularly in matters relating to tenure, appointment,
transfer and posting of civil servants. There is no dispute or contention that such recommendations
must indeed be implemented with immediate effect as a necessary concomitant to good
governance. Some other recommendations made by the Committee require legislation or rule
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making which, necessarily will need to be undertaken by the legislature and/or the competent rule
making authority and not by the Court.

6. The petitioner being a civil servant herself has requested revival of the independent,
impartial and professional status of the civil service as an institution and to affirm its decision-
making authority in furtherance of the rule of law. The petitioner's further grievance is that legal
and constitutional safeguards meant to protect the civil service from excessive political
interference are being systemically breached. With its safeguards thus withered, the service is
growing inefficient and demoralized and with it, the machinery of the State, mandated to enforce
good governance, rule of law and fundamental rights of the people of Pakistan, is failing.

7. The petition has been held maintainable because the situation portrayed does raise a
question of public importance with reference to the enforcement of fundamental rights. In our
constitutional scheme of governance, the importance of such a civil service, which is law-abiding
and itself legally protected, cannot be over emphasized. "Good governance", this Court has
recently observed, "is largely dependent upon [an] upright, honest and strong bureaucracy. [The]
Civil service is the back bone of our administration." per Chaudhry Ijaz Ahmad, J. in Tariq Aziz-
ud-Din's case (2010 SCMR 1301). Additionally, the fundamental rights of civil servants, inter alia,
under Articles 9, 14 and 18 of the Constitution are also aspects arising in this Constitution Petition.
The enforcement of fundamental rights is primarily the responsibility of the Executive branch of
the State and civil servants constitute that essential component of the Executive who operate the
executive machinery. A duty is thus cast both on the civil service and on the political executive to
ensure the effectiveness (in all respects) of the civil service. :

8. It is not in contention that civil servants are public servants and are, therefore, meant to
take decisions only in accordance with law in the public interest. In their capacity as advisors in
decision making or as administrators and enforcers of law, they are not subservient to the political
executive, It is their obligation to remain compliant with the Constitution and law. Hence they are
not obliged to be servile or unthinkingly submissive to the political executive. One of their prime
duties is to give advice in the best public interest and to administer the law impartially being
incharge of the machinery of the State. In this regard, the address made by Quaid-i-Azam
Mohammad Ali Jinnah to the members of the civil service at Peshawar on 14th April, 1948 is most
relevant. Quaid-i-Azam instructed them not to be "influenced by any political pressure, by any
political party or individual politician." While urging them to loyally and faithfully serve
whichever government came to power "in the ordinary constitutional course", he also reminded
them of the need for "fearlessly, maintaining {their] high reputation, prestige, honour and the
integrity of [their] service." Noting that pressurizing civil servants was, even in those early days, "a
very common fault of politicians", he warned politicians that such behaviour would lead to
"nothing but corruption, bribery and nepotism which is a horrible disease..." Ultimately, he urged
both politicians and civil servants to "understand {their] own sphere of duty and responsibility and
act with others harmoniously and in complete cooperation." Yet, being fully aware that real life
was never ideal, he forewarned the civil servants that "you may even be put to trouble not because
you are doing anything wrong but because you are doing right. Sacrifices have to be made, and I
appeal to you, if need be, to come forward and make the sacrifice...". (Quaid-e-Azam Mohammad
Ali Jinnah, Speeches as Governor General of Pakistan 1947-48, Sang-e-Meel Publications, Lahore
2004).

9. These should, indeed, be the guiding principles informing the relationship between the civil
service and the political executive - the two limbs of the Executive branch of government,
envisaged in the Constitution. Equally so, these principles should inform the judicature's
interpretation of the Articles of the Constitution and legal provisions which relate to the
employment of persons in the service of Pakistan. We reaffirm that while civil servants do have a

2/6/2020, 9:57 AM

http://www.plsbeta.com/LawOnline/law/content21.asp?Cased...


http://www.plsbeta.coni/LawOnlme/law/content21.asp7Cased

Case judgement http://www.plsbeta.com/LawOnline/law/content21.asp?Cased...

N @

duty to follow the policy guidelines and directions of the political executive yet, because of
Article 5 of the Constitution, just like other citizens, their foremost duty is "obedience to the
Constitution and the law", not unthinking obedience to all directives (right or wrong) issuing from
the political executive. In this context, Rule 5(10) of the Rules of Business, 1973 framed by the
Federal Government in accord with Articles 90 and 99 of the Constitution, may be examined:
"When the Secretary submits a case to the Minister, the latter may accept the proposal or views of
the Secretary or may over-rule him. The Secretary will normally defer to the decision of the
Minister and implement it. In case, however, the Sectetary feels that the decision of the Minister is
manifestly wrong and will cause gross injustice or undue hardship, he may state his reasons and re-
submit the case to the Minister. If the Minister still adheres to his earlier decision and the matter is
important enough, the Secretary shall request the Minister to refer the case to the Prime Minister
and the Minister shall so refer the case for orders of the Prime Minister. If the case is not referred
to the Prime Minister, the Secretary shall submit it directly to the Prime Minister with observations
of the Minister-in-Charge." In other words, implementation of policy or directives, in some cases
may be required notwithstanding the considered views of a civil servant to the contrary. In such
event, however, the civil servant should record his/her honest and considered opinion without fear.
Decisions violating the law relating to appointment and terms and conditions of service of civil
servants which are manifestly wrong and are likely to cause gross injustice or undue hardship
should be considered important enough for the purpose of Rule 5(10) ibid.

10. It is worth noting that the Constitutions of 1956 and 1962 contained chapters outlining
certain safeguards for the civil service. In the 1973 Constitution, the framers omitted a similar
chapter from the Constitution and shifted the onus to ordinary legislation. The Law Minister at the
time, who was steering the Constitution Bill informed the Constituent Assembly that in the past,
constitutional protection for civil servants had been granted "because those who served came from
outside and they needed these protections in respect of service". However, since now "this country
[was] being run by the leaders of the people" such protections were no more deemed necessary.
The purpose of this change, therefore, was to "[break] away from the past colonial traditions" and
to emphasize the point that civil servants were not entitled to. "any superior or higher status"
compared to other citizens. Another reason the Law Minister gave was that the "Constitution is the
basic document providing the fundamentals and this matter was not so fundamental as to be
provided in the Constitution." (Parliamentary Debates, 31st December, 1972 and 19th February,
1973). It was therefore decided that, as stated in Articles 240, 241 and 242 of the Constitution, the
matter would be dealt with through statutes. Such statutes were subsequently passed and include
the Civil Servants Act, 1973. It may be emphasized that whatever else the intent behind these
changes may have been, it could not have been meant to subjugate of civil servants to constantly
changing political imperatives. The intent of the Constitution cannot but be a fuller realization of
the goal set out in the speech of the country's founding father quoted earlier: "fearlessly,
maintaining [the] high reputation, prestige, honour and the integrity of [the civil] service."

11 It was in this spirit, i.e. providing meaningful legal guarantees to civil servants and doing
away with arbitrariness, that Parliament enacted statutes such as the Civil Servants Act, 1973. The
very object of this statute is to legally "regulate the appointment of persons to, and the terms and
conditions of service of persons in, the service of Pakistan" (Preamble). The rule of law is the key
idea reflected in the whole scheme of the statute. This impression is textually reinforced by the
express stipulation that appointment of civil servants shall be made only "in the prescribed
manner" (8. 5), that the terms and conditions shall be only such as are "provided in [the] Act and
the Rules" [S. 3(1)] and not be "varied to his disadvantage" [S. 3(2)] and that promotions shall
only be made on the basis of objective criteria such as "merit" [S. 9(2)(a)] and "seniority-cum-
fitness". [S.9(2)(b)].

12. This Court, in a number of precedents has, interpreted and emphasized these very
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principles, some of which need to be reiterated at this point. Before that, however, we may note the
precept and rule of public trust which forms the basis of this area of the law. This court has
repeatedly observed that "functionaries of the State are fiduciaries of the people and ultimately
responsible to the people who are their pay masters." [Syed Yousaf Raza Gillani v. Assistant
Registrar, (PLD 2012 SC 466) affirming Muhammad Yasin v. Federation of Pakistan]. Most
recently, in the case relating to dual nationality of Parliamentarian, we have reiterated that "all
State authority is in the nature of a 'sacred trust' and its bearers should therefore be seen as
fiduciaries" (Mehmood Akhtar Naqvi v. Federation of Pakistan, Const. P. 5/2012). One of the
implications of this concept, highlighted in the case-law considered below, is that the matter of
tenure, appointment, posting, transfer and promotion of civil servants cannot be dealt with in an
arbitrary manner; it can only be sustained when it is in accordance with the law. Moreover, the use
of the words 'in the public interest' in such matters are not fatuous or pointless, but emphasise the
fiduciary nature of orders relating to tenure, posting etc. Thus a proposed decision which deviates
from the accepted or rule-based norm without proper justification, can be tested on the touchstone
of a manifest public interest.

13. Tenure, appointment, promotion and posting/transfer are of utmost importance in the civil
service. If these are made on merit in accordance with definite rules, instructions etc., the same
will rightly be considered and treated as part of the terms and. conditions of service of a civil
servant. If, however, rules and instructions are deviated from and as a result merit is discouraged
on account of favoritism, sifarish or considerations other than merit, it should be evident the civil
service will not remain independent or efficient. It is necessary once again, to hark back to the
considerations set out in the speech of Quaid-i-Azam and the eternal wisdom reflected in the
Epistle of Hazrat Ali, may Allah be pleased with him, cited at the start of this opinion. It is also
relevant to note that the principles of good governance are already envisioned in the Constitution
and are also encoded in statutes such as the Civil Servants Act, 1973, the Civil Servants
(Appointment, Promotion and Transfer) Rules, 1973 and other rules made under the aforesaid Act
and in regulations and instructions given in the Civil Establishment Code (Estacode). It is,
however, apparent from precedent and civil service matters coming up before Service Tribunals
and this Court that problems/difficulties arise for civil servants when the rules of good governance
so encoded are breached and the reason for such breach appears to be abuse of discretion. We are
aware that matters relating to tenure etc. cannot be put in a strait-jacket and that there is to be an
element of flexibility. A balance between the competing pulls of discretion and rule based decision
making is a fine one where perception of fairness and even handed treatment is of utmost
importance. It is for this reason that transparency in decisions relating to tenure etc. are required to
be entrenched and cemented to assure the quality, effectiveness and morale of the civil service.
Since executive decisions generally are subject to judicial review, the assurance of transparency is
itself likely to eliminate decision making based on considerations other than merit. We have
referred to accepted principles and rules above and may now advert to certain relevant rulings
earlier rendered by this Court.

A - On the Issue of Appointments and Removals

14. In a number of judgments, the courts have clarified that whenever there are statutory
provisions or rules or regulations which govern the matter of appointments, the same must be
followed, honestly and scrupulously. In the Corruption of Hajj Arrangements' case (PLD 2011 SC
963) and Tariq Aziz-ud-Din's case ibid, it has been clarified that even where there are no explicit
rules governing the appointment process, and appointments are to be made in the exercise of
discretionary powers, such discretion must be employed in a structured and reasonable manner and
in the public interest. Appointing authorities cannot be allowed to exercise discretion at their
whims, or in an arbitrary manner; rather they are bound to act fairly, evenly and justly and their
exercise of power is judicially reviewable. And in Muhammad Yasin v. Federation of Pakistan
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(PLD 2012 SC 132), we have clarified that, when called upon to do so, the Courts are "duty bound
to examine the integrity of the selection process", although they "will not engage in any exhaustive
or full-fledged assessment of the merits of the appointee nor [...] seek to substitute [their] own
opinion for that of the Executive." It may also be noted that just like the appointment of civil
servants, their removal and dismissal from service has not been left to anyone's whims and caprice.
It is governed by rules and regulations, amongst them the Civil Servants (Efficiency and Discipline
Rules), 1973. Indeed, the anachronistic concept where government servants held office during the
pleasure of the Crown has no place in a dispensation created and paid for by the people.

B - On the Matter of Promotions

15. In Tariq Aziz-ud-Din's case, we have dealt with some important facets of the civil service
including the exercise of discretion in matters of promotion. Such discretion must be exercised
fairly and in a transparent manner. Discretion has to be understood within the four corners of the
concept of rule of law upon which our system of governance is founded. Every authority in the
State is bound to obey the dictates of the law and has no personal or absolute discretion. It was
therefore held that "[t}he right [to be considered for promotion] contemplated under section 9 [of
the Civil Servants Act] is neither illusionary nor a perfunctory ritual and withholding of
promotion of an officer is a major penalty in accordance with the Civil Servants (Efficiency
and Disciplinary) Rules, 1973, therefore, consideration of an officer for promotion is to be based
not only on the relevant law and the rules but also to be based on some tangible material
relating to merit and eligibility which can be lawfully taken note of."

C - On the Matter of Transfers and Tenure

" 16. In the Hajj Corruption Case, the Court reiterated its earlier ruling in Zahid Akhtar v.

Government of Punjab (PLD 1995 SC 530), where it had been held that "the normal period of
posting of a Government servant at a station, according to Rule 21 of the Rules of Business is three
years, which has to be followed in the ordinary circumstances, unless for reasons or exigencies of
service a transfer before expiry of the said period becomes necessary in the opinion of the
competent authority." Furthermore, with regard to transfers of civil servants, this Court has stated
that transfers by political figures which are capricious and are based on considerations not in the
public interest are not legally sustainable. Farrukh Gulzar v. Secretary Local Government and
Rural Development Department, Lahore and 2 others (1998 SCMR 2222). These are principles of
law enunciated by this Court and are to be followed in terms of Article 189 of the Constitution.
We, however, repeatedly come across violations of such principles. This unnecessarlly leads to
litigation which, in turn, clogs Courts and Service Tribunals.

. D - On the matter of obeying illegal orders from superiors

17.  In Syed Nazar Abbas Jafri v. Secretary to the Government of the Punjab and another (2006
SCMR 606), this Court held that the duty of public officers is to independently discharge their
functions and not be influenced by "dictatorial misuse of powers" at the hands of political figures.
The Court has also emphasized that the appointment and removal of civil servants is not to be
politically motivated. Province of Punjab v. Azhar Abbas (2002 SCMR 1). These decisions
highlight the concept of a civil service which enjoys certain legal protections and is thus capable of
performing its envisioned role as a law-enforcing institution.

18. The compliance of illegal orders of superiors is not justified on the basis of having been
issued from higher authority as it is the law and Constitution which must be obeyed. Here it would
be relevant to cite the judgment of this Court in Samiullah Khan Marwat v. Government of
Pakistan (2003 SCMR 1140) where it was stated: "....the exercise of powers by the public
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functionaries in derogation to the direction of law would amount to disobey[ing] the command of
law and the Constitution..." Furthermore, in the case of Iqbal Hussain v. Province of Sindh (2008
SCMR 105) the Court held that "the compliance of any illegal and arbitrary order is neither
binding on the subordinate forums nor valid in the eyes of law." In case the subordinates are
directed to implement an illegal order "they should put on record their dissenting note" Human
Rights Cases Nos. 4668 of 2006, 1111 of 2007 and 15283-G of 2010 (PLD 2010 SC 759).
Similarly, illegal orders cannot be defended on the plea that these could expose the concerned
government servant to the risk of disciplinary action. Zahid Akhtar v. Government of Punjab (PLD
1995 SC 530).

E - On the matter of posting civil servant as Officers on Special Duty (OSD)

19. Ordinarily, no government employee should be posted as OSD except under compelling
circumstances. In the Hajj Corruption case, (PLD 2011 SC 963) the Court held: "It is well settled
that placing an officer as OSD is tantamount to penalizing him because the expression '‘OSD' is not
known to either the Civil Servants Act, 1973 or the Civil Servants (Appointment Promotion and
Transfer) Rules, 1973." Reference in this regard may also be made to the cases of Mir Shah Nawaz
Marri v. Government of Balochistan and others (2000 PLC (C.S) 533), Syed Ajmal Hussain
Bokhari v. Commissioner, Rawalpindi (1997 PLC (C.S.) 754), Sajjad Ahmad Javed Bhatti v.
Federation of Pakistan (2009 SCMR 1448) and Lt. Col. (R.) Abdul Wajid Malik v. Government of
the Punjab (2006 SCMR 1360).

20.  The above referred precedents have shaped the contours of the law relating to civil servants
and the civil service. In the established tradition of a common law jurisdiction, Article 189 of the
Constitution stipulates that, "[a]ny decision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enunciates a principle of law, be binding on all other courts in
Pakistan." As this Court has already held "... the interpretation of the various Articles by this
Court becomes part of the Constitution". Al-Jehad Trust v. Federation of Pakistan (PLD 1997 SC
84). Specific to the law relating to civil servants and matters in respect of their service, we have
enunciated a principle of law in the case titled Hameed Akhtar Niazi v. The Secretary
Establishment Division (1996 SCMR 1185) holding that a decision given by this Court on a point
of law will be binding on concerned departmental functionaries who will be obliged to apply such
legal principle in other similar cases regardless of whether or not a civil servant has litigated the
matter in his own case. We are conscious that in some instances the application of a legal principle
enunciated in a precedent may be possible without difficulty or ambiguity, while in other cases
there may be some uncertainty in determining if a legal principle is in fact applicable as precedent.
It is, however, clear that in view of Articles 189 and 190 of the Constitution, a civil servant will be
entitled to make a departmental representation or initiate legal proceedings before a competent
forum to enforce a legal principle enunciated by this Court.

21. In appropriate cases the failure of a State functionary to apply a legal principle which is
clearly and unambiguously attracted to a case, may expose him to proceedings also under Article
204(2)(a) of the Constitution. This Article, it may be recalled, grants this Court the power to
punish for contempt any person who "disobeys any order of the Court". In a recent judgment, the
Court has clarified the significance of the law of contempt as an enforcement mechanism. It was
held "...the Court, in and of itself, has to pass orders and to require the implementation of its
orders; responsibility for implementation has been made obligatory on other organs of the State,
primarily the Executive. However, in the unfortunate situation that a functionary of the Executive
refuses to discharge his constitutional duty, the Court is empowered to punish him for contempt...
Simply put, a government of laws cannot be created or continued with toothless courts and
defiant or blithely non-compliant public functionaries". Baaz Muhammad Kakar v. Federation of
Pakistan (PLD 2012 SC 870). If there still remains any doubt, let us clarify that those
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executive functionaries who continue to ignore the Constitution and the law, do so at their

own peril.
22.  The principles of law enunciated hereinabove can be summarized as under:--
() Appointments, Removals and Promotions: Appointments, removals and promotions must

be made in accordance with the law and the rules made thereunder; where no such law or rule
exists and the matter has been left to discretion, such discretion must be exercised in a structured,
transparent and reasonable manner and in the public interest.

(i) Tenure, posting and transfer: When the ordinary tenure for a posting has been specified in
the law or rules made thereunder, such tenure must be respected and cannot be varied, except for
compelling reasons, which should be recorded in writing and are judicially reviewable.

(i1i) lllegal orders: Civil servants owe their first and foremost allegiance to the law and the
Constitution. They are not bound to obey orders from superiors which are illegal or are not in
accordance with accepted practices and rule based norms; instead, in such situations, they must
record their opinion and, if necessary, dissent.

(iv)  OSD: Officers should not be posted as OSD except for compelling reasons, which must be
recorded in writing and are judicially reviewable. If at all an officer is to be posted as OSD, such
posting should be for the minimum period possible and if there is a disciplinary inquiry going on
against him, such inquiry must be completed at the earliest.

23. We are fully conscious that the aforesaid matters relate to decision making and
administration of the machinery of the State. As such the responsibility of deciding as to suitability
of an appointment, posting or transfer falls primarily on the executive branch of the State which
comprises of both the political executive and civil servants. Courts ordinarily will not interfere in
the functioning of the executive as long as it adheres to the law and established norms and acts in ~
furtherance of its fiduciary responsibility. However, while hearing this petition we have recognized
the need for ensuring that decision making in relation to tenure, appointments, promotions and
transfers remains rule based and is not susceptlble to arbitrariness or absolute and unfettered
discretion. '

247 Copies of this judgment shall be sent to the Federal Secretary Establishment, the Chief
Secretaries of the Provinces, the Commissioner [slamabad Capital Territory and to the Secretaries
of all Federal and Provincial government departments.
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S ~.GOVERNML‘NT OF KHYBER PAKHTUNKHWA
- ELEMENTARY@& SECONDARY EDUCATION .
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The April 26,2022

' “! “)TIFICATION

'.NO A J&SE[G-ZQ[LPR[Peshawa In:- pursuance of Sectron 13 (1) of .
“ "Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No XVIII of'
1973) Mr Raz Muhammad Prmcrpal BS-18 GHS sttakhara Payan Peshawar stands
etired from Government cerv:ce. W, ef '02-04- 2022 (A N) on atta:mng srxtleth (60”’) L
ycar of age, as his date of brrth is 03 04-1962 B ' '
| , I

2. L The Competent Authonty is further pleased to ailow hlm 365 days o

encashment of leave in lieu of LPR as admrssrb!e to hrm under the Revrsed Ledve Ru!es, .
. 1981 _ '

t

a . sEcretary
‘ . ; - - Govt. of Khyber Pakhtunkhwa ‘

. ' 'Elementary & Secondary Edu Department
: Endst of even Na & date :

Copy fo/warded to: L L L

1,.,The Accountant General Khyber Pakhtunkhwa Peshawar EEREEIE RS
| 2 Tht. Drrector, Elementary & Secondary Educatron Peshawar LT T e
= -3 The District Education Offi cer (Male), Peshawar. ' R
‘I. The Director, EMIS Cell, E&SE Department for- uploadmg at oﬁ" cral Websu:e -
5.-The ~Section ‘Omcer :(Sch wols/Male), , Elementary & Secongary Education

| Department o
]ﬁ Mr. Raz Muhamma-: Prrncrpa; BS 8, GHS Prstakhara Payan Peshawar R
7 Master Fr!e ', . . : ‘
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