Execution Petition 239/2022

6" July, 2022

iy

Petitioner alongwith his counsel present. Mr. Kabir

Ullah Khattak, Additional Advocate General alongwith Mr.
Sajid Ali, ADEO for respondents present.

In compliance of the judgment of this Tribunal, the

respondents/judgment  debtors havé produced copy of -

reinstatement order endorsement No. 5435-4/P.F dated

04.07.2022. Learned counsel for the .petitioner submits that the

_|udgmcnt was passed on 08.09.2021 while the reinstatement

otder has been issued with - immediate. effect. T he lcarned
counsel says that the petitioner would be satistied if 1he order is
given eﬂect from the date ]udgment Order accordmgly and the

execution petition is also dlsposed‘of dccmdmgly; Consign.

f \ Pr onounced in open court in Peshawar and given under my
Mf /nmd and seal of the Tribunal on this 6" day of July, 2022,
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(Kalif Arshad Khan)
Chairman
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Form- A

FORM OF ORDER SHEET .

Court of

Execution Petition No. : 239/2022

Date of order
proceedings

Order or other proceedings with signature of judge

2 3
20.04.2022 The execution petition of Mr. Muhammad Naeem submitted todaAy' by.
Uzma Syed Advocate may be entered in the relevant register énd put up to the
Court for proper order please.
. REGISTRAR: 'L.
This execution petition be put up before to Single Bench-at Pesﬁawar on
S -6~ Jo> 1 Original file be requItloned Notlces to the appellant
and his counsel be aIso issued for the date flxed '
%0
< T
| % ‘ 3 _
3" .@}é{ 2022 Counsel for the petitioner present. -

Respondents .be directed (o i1hplement the
judgment and submit 'implementati()‘n report  on
06.07.2022 before S.B. Original. file be also

requisitioned.

Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Impléme‘nytatipn petition No. 2’97 / 202'2- :
' | | In o
“Appeal N.o 1488/2619
Muhammad Na'eem, '<§¢§§5:;3_?',2{(EX-PST) R/O VBagAhy Haram, Moti Bandla, Mardan,
P/O L‘owand khowr Teshsil Takht Béi District I\/Iarldén o

................................................................ viesesioenonnsnsns PETITIONER
VERSUS

1- Director (E&SE) Départment, KPK, Peshawar. & others

................... e b .. RESPONDENTS

IMPLEMENTATION PETITION FOR DIRECTING THE
RESPONDENTS TO OBEY THE JUDGMENT DATED
08-09-2021 IN LETTER AND SPIRIT. |

R/SHEWETH: |

1- That the petitioner flied service appeal beaﬁng No. 1488/2019 before this
august service Tribunal for his removal to the post of PST (G) from due that
- with all back benefits. | '

2- That the appeal of the petitioner was heard and the appellate authority is
directed as follows ‘appeal in hand is accepted be setting- aside the
impugned order dated'21-05-2019 and the appellant is re-instated in
service the period of his absence from duty may be treated as extra
ordinary leave without pay, Copy of the judgmehf dated 08-09-2021 is
ANNEXUT €. e A . ‘

| o

That after obtaining copy of the judgment dated 08-09-2021 the petitioner

submitted the judgment mention above for its implantation to the Department

concerned but the responded Department are not Willing to obey ‘the
judgment dated 08-09-2021 in letter and spirit. |



3- That the petitioner has no any remedy but to file th|s :mplementatlon

\

petltlon

: ~ - It is.therefore , Most humbly prayed that the g
respondents may be directed to implement the order dated 08 09-2021 in
letter and spirit . Any other remedy which this august Trlbunal deems fit that
may also be awarded in favor of the petltloner ‘ '

PETHTONER ‘
Muhammid Naeem( )

THROUGH:




" AFFIDAVIT -

I, Muhammad Naeem , EX- Primary. school ~Te.acher ( BAPS—12‘) , Govt . |

Primary Schooi , Mardan, do E%erby solerhnly affirm and declare on oath

that the contents of this Execution petition are true and correct to the best
of my knowledge and belief and nothing has been concealed from this .

honorable Tribunal.

DEPONENT




e Y APPEALNOHEE ot

S - o %{ Pakhtokhwa i
o T ce Tﬂbunal

' Mr. Muhammad Naeem Ex-PST ~ -~ ~ - EEE, no. 2324

.- R/o Baghy Haram, Moti Banda,
. P/o Lowand Khot Tehsil :Tak'h.tl Bai

‘ Daten%é#k/ / 7

(Appellant)

I 1 . . L
W L woo-
AW

VERSUS

A The Du'ector E&SE KPK Peshawar :
20 The DlStI'lCt Educatlon ofﬁcer Male Mardan

---ooooo-.ooaoooooooocio

" APPEAL UNDER SECTION-4 .OF ‘THE KP SERVICE

' .| TRIBUNAL ACT 1974, AGAINST THE ORDER DATED
".21.052019 RECEIVED BY THE. APPELLANT ON

21.08.2019 ‘WHEREBY THE MAJOR PENALTY OF . :
“REMOVAL FROM SERVICE” ‘WAS IMPOSED UPON

THE. APPELLANT --AND AGAINST  THE

DEPARTMTENTAL APPEAL WHICH - WAS NOT
o 'RESPONDED WITH]N STATUTORY PERIOD OF 90

DAYS .

oN ACCEPTANCE OF THE SERVICE APPEAL THE

‘ IM:PUGNLD ORDER DATED 21.05.2019 RECEIVED BY
' . . THE APPELLANT ON- 21.08.2019, MAY PLEASE BE .

SET-ASIDE —AND THE APPELLANT MAY BE

. REINSTATED INTO SERVICE WITH ALL BACK AND
- CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY,

. WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

- APPROPRIATE THAT, MAY ALSO 'BE AWARDED IN -
| i:’FAVOUR OF APPELLANT

.\ ‘S‘PEB

Wu\hu |\ ﬂ htul th’
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BEFORE THE KHYBER PAKHTUNKHWA SERVIC
| PESHAWAR

- Service Appeal No. 1488/2019

Date of Institution .. 26.12.2019

Date of Decision .. 08.09.2021

Muhammad Naeem Ex-PST, R/O Baghy Haram, Moti Band,
P/O Lowand Khot Tehsn Takht Bai.

o - D ~ ..(Appellant)
VERSUS
The Director E&SE Khyber Pakhtunkhwa Peshawar and another. -

(Respondents)

/

SYED NOMAN ALl BUKHARI :
Advocate : --- For appellant.
MR. MUHAMMAD RASHEED,

Deputy’ letrtct Attorney - For respondents.

| MR. SALAH-UD-DIN |~~~ ---  MEMBER (JUDICIAL)
_ MR. ATIQ-UR-REHMAN WAZIR == MEMBER (EXECUTIVE)

JUDGMENT:

SALAH UD-DIN, MEMBER -

: ) E A . Precnse facts formmg the background of the instant service

appeal are that. the ‘appellant joined Education Department as

: PST in the year 2016 and was regularlzed on 20 03.2018. Upon

ATTES gettmg admission. on the ‘basis of Scholarship in Julin University
ED -O_f‘ Chma in June 2018, ‘the ‘appellant submitted application on

15.08.2018, seeking leave with effect from 03.09.2018 till
31,07.2020. The appellant was,

however proceeded agairst
departmentally on the allegations of willful absence and he was

removed from service vide order dated 21.05.2019. The



' .departmental appeal of the appellant was not responded within
the “statutory penod of 90 days, therefore, he filed the instant

servnce appeal for redressal of his grlevance

2. B Notlce was |ssued to the respondents who submltted their
comments |
3,0 Learned counsel for the appellant has contended that the

appellant had submltted appllcatlon for study leave and had
proceeded abroad for hlgher educatlon however he was wrongly
and ‘ilegally. removed from service by the competent Authority.
Hei";}turther argued that the impugned order of removal of the
apfpellant was passed in utter violation of the procedure
pre'scribed in rule-9 of Khyber Pakhtunkhwa Government
Servants(Efficiency'& Discipline) Rules, 2011. He next contended
th-a',t:f:whole of the proceedings were conducted at the back of the
ap,-"p"ellant_, ~w.ithout; providing him any opportunity. of 'personal
| heafing or self defense. He further argued that the impugned
ﬂ order being wrong and illegal is liable to be set-aside.
4 On the other hand, learned Deputy District Attorney for the
respondents has contended that the appllcatlon submitted by the
appellant for leave without pay was rejected by the competent
'Authonty on 06.09.2018 as the length of service of the appellant
was less than 'lOfyears, therefore,’ he was not entitled to avail
lea\ve_witho‘Ut pay with effect l‘ro'm 03.09.2018 till 31.07.2020. He
'further contended that another application of the appeliant for
lq.ng leave was also dismissed by the 'competent Authority vide
. orrder dated 13.10.2018. He further argued ‘that the appellant
re'nflai;ned absent without any obtaining leave from the competent -
A',u':'tho‘rlty, therefore, he was proceeded against on the allegations
| oif}.' willful absence and was rightly removed from service. He
further argued that all legal and codal formalities were complied

wnth and after conductlng of proper mqulry the appellant was
removed from service. Reliance was placed on 2009 SCMR 1121.

5. Arguments heard and record peruSed.

A perusal of the record would show that the appellant was

proceeded agalnst on the ground of wrllful absence, therefore, the
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authorlty was requ:red to have followed the. procedure as Ia1d

down in Rule-9 of Khyber Pakhtunkhwa Government Servants

(Etﬂcrency & Dusoplme) Rules 2011 wh|ch is reproduced as
below - '

"9, Procedure in case of willful absence: Notwithstanding ‘
anythmg to the contrary contained in these rules in case- of willful-
absence from duty by a government servant for seven or more days, a
notlce shall be issued by the competent authority through reg:stered
acknowledgement on hlS home address d/rect/ng hlm to resume duty

wzthfn fifteen days of issuance of the notice. If the same is received

‘ back as undelzvered or no response is received from the absentee

w:th;n stipulated time, a notice shall be pub/lshed in at least two

b

. /ead/ng newspapers directing h/m to resume duty within fifteen days of

the pubhcatton of tnat notice, failing which an ex-parte decision shall be
taken agalnst the absentee On expiry of the st/pulated period given in

the “notice, major penalty of removal from service may be imposed
upon such Government servant”.

7. 4"',‘_In view of the above mentioned reproduced rule-9 of
Khyber Pakhtunkhwa Government Servants . (Efficiency &

Diecipline)i Rules, 2011, the‘competent Authority was required to

have issued notice to the appellant through registered

acknowledgement on his home address however copy of show-
cauee notice avallable on the record would show that the same
W-as' sent to the appellant on his -school addreés deepite the
allegat:ons that he was already absent from his duty. Moreover

the show-cause notnce would show that copy of the same was

. Forwa.d =d to SDEO (Male) Katiang for issuance of absence notice

upon -the home address of the appellant however nothing is

, avallable on the record, which could show that notice was issued

to the appellant on his home address through registered
acknowledgement therefore the impugned order of removal of

: the appellant from service is illegal and vo=d ab |n|t|o hence not

sustamable in the eye of law.

8t.ff Vide admission notice dated .15'0“6 2018 addressed to the

appellant by Jilin University, the appellant was offered admission

_forf Master in Programme of - International Relatnon to be

completed in the period from September 2018 to July 2020. The

v
T
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date of reglstratlon was from September 04, 2018 to September
05 2018 therefore the appellant submltted an application on
15 08 2018 for obtamlng leave with effect from 03.09.2018 till
31 07 2020. The application. of the appellant remalned pending
and was ultimately declined vide order dated 06.009. 2018 by
DlStl‘lCt Educatlon Offlcer (Male) Mardan to ASDEOQ Circle Balzau
'l'he decision on: leave appllcatlon of .the appellant was
unnecessarlly delayed and nothlng is avallable on the record to
show that the outcome of the same was conveyed to the
appellant Moreover the service of the appellant was though less
than ten years however in view of rule-12 sub-rute (1) of Khyber
Pakhtunkhwa ClVll Servants Revised Leave Rules 1981, lt is
wrthln the competency of the leave sanctlomng Authority to grant
extra -ordinary leave w1thout pay - for maximum perlod of two
years even if the c:vnl servant has not completed ten years of
contlnuous service. The appellant was admittedly proceeding
abroad for hlgher education, therefore, the departmental
Authorlty should have exercised its discretion in grantlng leave to

the _appellant but the request of the appellant for leave was
decllned without any plausnble reason.

9;'_1"‘.-,_; As a sequel to the above discussion, the appeal in hand is
accepted be setting-aside the lmpugned order dated 21.05.2019
and the appellant is relnstated in serwce The period of his

absence from duty may be treated -as extra- ordmary leave

wuthout pay Parties are left to bear their own costs. File be

consuqned to the record room.

ANNOUNCED

£ 08,09.2021 - | . ) v

B | (SALAH-UD-DIN)
| - MEMBER (JUDICIAL)

(ATIQ UR REHMAN WAZTR:): of Prescntativi of Apptie: ‘““”“‘//flopy =
MEMBER (EXECUTIVE)Nuth of \vgms_/é—@\7 :

Copying !ec , - J_sf U .
Toval r-)'4'//’-\‘ )
/ o —

O Namwe of Cu - ’)/
—
bute of Comyp h ction of (,up) __,l / O - /

Bate of Belivery of Copy- ’/’" [O "’)7
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AT SRR DA SN 1T e b T e st e
M

~ VAKALATNAMA

|’ | M. Nassal ‘ - /—(ppellaht )
) , : , 4 : : Petitioner

' Plaintiff

" VERSUS

Q—\% &uﬁ &%&t - | Respondent (s)

A ‘ Defehdants (s)
1/WE MM awammod  Nosewa
do hereby appoint and constitute the SYED) NOMAN ALI BUKHARI Advocate
High Court for the aforesaid ‘Appellént(s')' Petitioner(S), Plaintiff( (s) /

-‘Respondent(s) Defendant(s) Opposite Party to commence and prosecute ! to

appear and defend this action / appeal / petition / reference on my / our behalf and

al proceedings that may be taken in respect of any application connected with the
same including pfoceeding in taxation and application for review, to draw and
deposit money, to file and take documents,fo accept the process of the court, to
appoint and instruct council, to represent the aforcsaid /\ppelleﬂﬁ, Petitioner(S),
Plaintiff{(s) / Respondent(s), Defendant(s), Opposite Party agree(s) ratify all the

acts done by the aforesaid.

. DATE_yolu /2013 ! ,
o - ' (CI,H'_ENT)
ACCEPTED
| 0&77
| - 'SYED NOMAN ALI BUKHARI
-~ ADVOCATE HIGH COURT
=3 "
CELL NO: 0306-5109438 - 2 ‘GA



6" July, 2022

(P

Execution Petition 239/2022 ' : 5 ~ ’

Petitioner alongwith his counsel present. Mr. Kabir

Ullah Khattak, Addit.ional Advgcate General alongyvith Mr.

*Sajid, ADEO for respondents present.

-

In compliance of the judgment of this Tribunal, the-
respondents/judgment.  debtors h;ﬁ:”‘a produced copy of
reinstatement  order endorsement No. 5435-4/P.F  dated
04.07.2022. Learned counsel for the petitioner s'u.bmits that the
judgment was_ passed on 08.09.2021 while the reinstatement
order has been[ with immediate effect.. The learned counsel says *
that the petiti()ﬂgr would be satisfied if the order is given effect

from- the date/judgmem. Order accordingly and.the execution

petition is—iraptemented is also disposed of accordingly.

Consign.

Pronounced in open court in Peshawar and given under my
hand and seal of the Tribunal this 3 0" day of May, 2022.

~

(Kalim Arshad Khan) -
Chairman
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[ ELEMENTARY & SECONDARY EDUCATION DEPARTMENT, GOVT; OF KHYBER PAKHTUNKHWA

& ‘%& DISTRICT EDUCATION OFFICE {M) MARDAN N

%, o Phone & Fax ¥, 0937933151 L2y s
X Email: deomalemardan@gmall.com

REINSTATEMENT ORDER

Consequent upon the Judgment of Khyber Pakhtunkhwa

Service Tribunal Peshawar in service appeal No.1488/2019 vide Judgment dated 08-09-2021
and Execution Petition N0:239/22, Mr. Muhammad Naeem Ex-PST GPS Pirano Banda is

. hereby reinstated conditionally and adjusted against vacant PST post at GPS Moti Bala

Katlang with |mmed|ate effect. Moreover the period of his absence from duty is treated as
extra ordmary Ieave without pay.

Condltmns:

a. The order is SUbJECt to the final decision of CPLA filed in the Supreme Court of
Pakistan.

b: He will give an undertakmg to be recorded on.the stamp paper that in case of any
overpayment is made in light of this order; the same will be deposited/recovered.

Foo ' {2ulfigar u! Mulk)

DISTRICY EDUCATION OFFICER
{MALE} MARDAN

' 28 Jp.F/Dated:, _L_L/zozz
1 PS to Secretary E&SED Khyber Pakhtunkhwa Peshawar,
. 2. Dlrectos E&SED Khvber Pakhtunkhwa Peshawar,
3 Reglstrar Khyber Pak}ntunkhwa Service Tribunal Peshawar.
" 4.:DAO Mardan .,
s, SDEO{M} Mardan

e —— — an _ama A
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