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BEFORE THE KPK SERIVE TRIBUNAL,
PESHAWAR .

RMW//M , - " E Khyber Pakhtukhwa
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Service Tribuaanl

CM No. /2018 Biary No. Ql__
Service Appeal No 1285 of 2014745 s “,n)amd Z_L_b
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MUhammad Tahir Ex Headmaster, GHS PansnMughdarzal presently_£~ :
resndent of street No 7 canal town Nasnr Bagh Road Peshawar R
. 'j':‘ " : Y DENL ST ‘. R !
L S AT ;;.~.-.-.,.a.,,,..,,.\.,;...,,,.._3.\.3...Appllcant/AppeIIant
CVERSUS e
1.. Gove,rnnr,n‘ent of KPK through chief Secretary, Civil Secretariat,
C | =+ Peshawar | '

2 4 Secretary Government _of KPK, Educatlon Department Civil

Secretarlat Peshawar

By

3. Dlrector EIementary and Secondary Educatton KPK Peshawar

...................... ReSpondents

Appllcatlon under Rule 19(3) of the Service
. . Tribunal Rules, 1974 for settmg asrde Order
; ‘i..,‘;_'._,dated 16/01/2018 vnde which the service
| “appeal of the appllcant/appellant has been
o dlsm:ssal in defadit and for restorataon of the
“pt i - service appeal bearing No. 1285 of 2014 of the
' “applicant/appeliant to be heard and to be

_decnded on merit.

R
.

Respectfully Sheweth, -

1) That appeal titled above was pendlng and flxed Oof 16/01/2018
for before thlS Hon’ ble Tnbunal for final arguments '

. g.,
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2) That initially service appeal titled Gul Zaman V/S Government of
KPK and others and the appeal of the applicant/appellant were
clubbed being of similar nature.

3) That the petitioner/appellant requests for setting aside Order
dated 16/01/2018 and restoration of the appeal on the following
grounds inter alia.

GROUNDS:

A) That the appellant/applicant is suffering from DM+HTN with
brain atrophy and old CAN and is confined to bed since long and
was/is unable to attend the Hon’ble Tribunal personally and
that’s way the counsel for the applicant/appellant used to -
appear in the Hon’ble Tribunal on applicant/appellant’s behalf.
{Copies of medical prescriptions are attached)

B) That counsel for the‘applicant/appellant is also counsel in
another appeal titled Gul Zaman V/S Government of KPK and
others and besides this the counsel for the applicant/appellant
namely Muhammad Tahir has also filed another Service appeal
of 2017 titled Muhammad Tahir V/S Government of Kpk and
four others, where in request, for one annual increment due on
01/12/2004, has been made and that appeal is fixed for
24/01/2018 '

C) That inadvertently the service appeal of the applicant/appellant,
bearing No. 1285 of 2014 was not noted in 16/01/2018 in the
dairy of the counsel for the applicant/appellant and only appeal
titled Gul Zaman V/S Government of KPK was noted in the dairy.
(photocopy of dairy is annexed)

D) That on 16/01/2018 the counsel for applicant/appellant,
appeared in the Service appeal tilted Gul Zaman V/S
Government of KPK and others and requested for adjournment
on the plea that similar service appeal bearing No. 1285 of 2014,
being of similar nature was fixed for 24/01/2018 and the titled
appeal Gul Zaman V/S Government of KPK was adjourned to
24/01/2018. This fact is also obvious from the order sheet of
service appeal Gul Zaman V/S Government of KPK and others.
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FORM OF ORDER SHEET
Court of Lo i
Appeal’s Restoration Apphcatlon No. 28/2018, e i S
S.No. | Date of order ' Order or other proceedmgs with signature of judge
| Proceedings _
17 2 FLTEN i etrnodho R R .
1 .:?4'0,1'2018 The appllcatlon for \rest‘oratil'on of appeal no. 1285/2014 -
o - ‘submitted by Mr. Muhammad Anwar Advocate, may be entered
in the relevant register and put up to the Court for proper order
please. o
| '“ RECITRARS
‘2' o6 { C»'L} l&” This restoration application is entrusted to S. Bench to be
S I I T Y
12.02.2018 Clerk of the counsel for appeliant present {and
" requested for adJournment on' the -ground. that leafned
| counsel for the appellant |s not in attendance today due to
| strlke of the Bar Adjourned To come up for arguments on

.restoration appllcatlon on 05 03 2018 before S B.
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05.03.‘2018

28.03.2018

Counsel- for the petitioner present. Arguments

on application for rcstmahon of appeal heard and case file

perused. 1h1ough instant petition the pcmloncl has playcd
for setting order dated 16.01.2018 vide which the appellant

of the present pelitioner was dismissed due to non-

prosecution

" Qince the instant-application has been filed well

within time, hence the appeal be restorcd‘ﬁxgd for' 1ts - '

previous proceedings on 18.03.2018 before D.B3. Notices be -

ued to the respondents for the date fixed.

(Gul%%mn)

. Member

also iss
T S

Learned counsel for the appellant and Learned Additional
Advocate General present. SRR

At the very outset learned AAG raised objection that
in the instant appeal issue of up-gradation is involved hence
this Tribunal has got no jurisdiction in the matter. Learned
-.counsel for the appellant also admitted that through the
present service appeal the appellant seeks up- gradatlon
w.e.f 01.07.2012.

As per judgments of august Supreme Court of
Pakistan titled “Regional Commissioner of -Income Tax,
‘Northern Region, Islamabad and another---Appellants Vs.

Syed Manawar ‘Ali & others---Respondents” ‘(2016 SCMR-

859) and titled FEDERAL PUBLIC SERVICE. COIVIMISSSION

through Secretary---- Petitioner Verses ANWAR UL HAQ

(PRIVATE SECRETARY) ISLAMABD and others---- Respondents
(2017 SCMR 890) the service Tribunal has got no jurisdiction

~ to entertain‘the appeals involving..issu\e of up-gradation.

~ In view thereof the present appeal is returned for

want of jurisdiction. The appellant may seek remedy in the

proper forum, if so advised, subject to all just exceptions. No
“order as to costs. File be consigned to the record room.
©

<~

Vlowmadtfpom O o

(Muhammad Amin Kundi) '(IVIuha 'Hamid Mughal)

Member , ‘Member
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E) That the non-appearance of applicant/appellant is/was due his
serious illness and  the non- appéarance of the counsel of
applicant/appellant was due to mis conceptlon as case was not .
noted in dairy for 16/01/2018

F) That the non- appearance' of the applicént/appellaht and his
counsel was neither intentional not willful but due1|IIness and
mis conception. | le

G) That valuable nghts of the applucant/appellant are involved in
“the case.

H) That the superior judiciary of country in a number of authorities
has held that cases are to be decided on merits.

f) That the application is well within time.

J) That it will be in the best interest of justice, if this Hon’ble court
sets aside the order dated 16/01/2018 and restore the service

appeal of the appllcant/appellant and to dec:de the same on
ments

It is, therefore very humbly prayed that on acceptance of
thls appllcatlon the order dated 16/01/2018 may kindly be set
aside and the service appeal may please be restored and may
please be heard on merit to meet the ends of justice. |

aa—rac——

A o
_ applicant/appellant

o " Through | |
‘Dated: 23/1/2018 R

Muhammad Anwar

Jahanzeb Shinwari
Advocate, Peshawar.
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~ Affidavit:
|, Muhammad Anwa:r Advo'ca"cé,-counsel for applicant/appellant

“in the main appeal, do hereby solemnly. affirm and declare on oath
that contents of this’ apphcatron are true and correct and nothing has

‘been kept concealed. - - ~ Wl
| 32”' . - EPONENT |




:Muhammad Tahir,

ServiceAppeal No. /3 gS" ___of2014

' Ex-Headmaster, GHS Palosi Mughdarzal
Presently R/o Street No.7, Canal Town, Nasir Bagh Ro:d,
Tehsﬂ and District, PESHAWAT .c.weeecrevrmrrererseseeisasaes Appellant

VERSUS

‘Govt of KPK
through Chief Secretary,
Civil Secretarlat Peshawar

Secretary to-Govt of KPK, |
Education Department,
| -Civil Secretariat, Peshawar

| Dlrector,
Elementary & Secondary Educatlon
A N Respondents

Appeal  u/s 4 of the Khyber
Pakhtunkhwa Service Tr1bunal Act,
1974 against the Notlﬁcatlon bearing
-No. SO(S/M)/1 3/2013/P1 omotmn BPS-
17 to.BPS-18, whereby posts of 353
officers of the Teaching Cadre of .
Elementary & Secondaryf Education, .- Ed
 Peshawar have been upgr -aded from
BPS-17 to BPS-18 with 1mmed1ate effect
instead of 01.07.2012, on 1egular basis
in the light of upgradationi of 4-Tier
Formula, notified through Govt of KPK,
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.16.01.20_18 None present. on N\;ggpalf of_‘ the Jappe\lant. Mf.‘_

AMuhamYﬁadTJan, Learned Deputy 'District -Attorneyl_fpr,the
: responden'ts present.ACase called fo'riseveral times buf no
one appeared on behalf of the appellant. Therefore the

present appeal is dismissed in default. ~-F.i,le. be consigned

to the recordroom. |
to the FECOTE Lo o [

Copying Fed————""""
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Date of Comipleetiza €2 Tua _____[5___/:_9 ._C_[_g;
Date of Delivery o7 e -,_ﬁ_,.[,,éa.__c.ﬁ.ﬁggfz,
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Before the Learned Khyber Pakhtunkhwa Service Tribunal, Pesh_awar

Service Appeal No: . /2017.'

M

uhammad Tahir, Ex. H(—;-ad Master, GHS, Palosai Maghdarzai ,Peshawrar,

Presently R/O Arbab Hayat Cham, Canal Town, Nasir Bagh Road, Peshawar.

1)

...................... Appellant.
VERSUS

Government of Khyber Pakhtunkhwa, Thréﬁgh Chief Secretary, Civil
Secretariat, Peshawar. '

Secretary to Goverﬁment of KPK, Finance Department, Civil-Secretariat,
Peshawar. | .

Secretary to Government of KPlK, Elementaryto Secondary Educs;tion, Civil |
Secretaﬁiat,Peshawar. ‘ o
Accountant General KPK, AG Offi-:e, The Mall Road, PeshaWar.

District Account Officer, AG Office, The Mall Road,Peshawar.

..................... ‘Respondents

Appeal to the effect that appei/ant' is similarly placed
Government Servant and had reached the maximum- of his
pay scale on 1/12/2003, and is entitled to one annual
increment due on 1/12/2004, as allowed to all the Federal
Government Servantsunder Item No. 1 of Finance Division OM
No. 1 (6) IMP 2005 dated 13/10/2006 but the appeliant, who
reached the maximum of his pay scale on 1/12/2003, has

been ignored and deprived of one annual increment by the

respondents.



*

.
1)
2)
3)
a)

&

Respectfully Sheweth;

That the appellant joined the Education Department in the capacity of
Senior English Teacher {Science}, BPS-15 and was later on promoted to
the post of Head Master (BPS-17) in the year 2000, and has Been retired

on 31/10/2013, at the age of superannuation.

That on thediscontinuation of the scheme of move over, the Government

© Servants were brought back to orfgina1 scale of the post and their pay was

fixed in the revised pay scale, 2001 on notional extension basis. On doing
so the pay of some Government Servants crossed the ceiling of notional
extended pay scale. Such category of the Government Servants was
allowed personal pay, besides, allowing future increments (as personal to
the’m) upto three years. A question arose as to whether Government
Servants, who reached the maximum of his pay scale after 1/12/2001,
may also be all'owed annual increment as personal pay upto three years

i.e1/12/2002, 1/12/2003,- & 1/12/2004.

That vide office memorandum bearing No. 3 (1) R-2/2014-889 dated.
27/10/2014, Government of Pakistan, Finance Divjsfon {Regulations wing)
, issued admissibility of annual increment beyond the scope of pay scale
{above ceiling) which memorandum was also forwarded to the Chief

Secretary KPK/Respondent No. 1. (Copy of the office memorandum is

annexed as Annexure A)

That the appellant, after series of correspondence submitted an

application dated 12/05/201¢%, addressed to Pr_ovihcial Ombudsman which

was noticed to the Secretary Finance /Respondents No. 2. The Hon'rable

Provincial Ombudsman disposec of the application of the appellant and
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Respectfully Sheweth;

1)

2)

4)

That the appellant joined the Education Department in the tapacity of
Senior English Teacher (Science), BPS-15 and was later on promoted to
the post of Head Master (BPS-17) in the year 2000, and *has been retired

on 31/10/2013, at the age of superannuation.

That on thediscontinuation of‘ the scherne of move over, the Government;
Servants were brought back to original scale of the post and their pay was
fixed in the revised pay scale, 2001 on notional extension basis. On doing
so the pay of some Governmenf Servants crossed the ceiling of notioﬁai
extended pay scale. Such category | of the Government Servants was
alfowed personal pay, besides, allowing future increments {as personal to
them) upto three years. A question arose as to wﬁether Government
Servants, who reached the maximum of his pay scale after 1/12/200i,
may also be allowed annual increment as personal pay upto three years

i.e 1/12/2002, 1/12/2003, & 1/12/2004.

That vide office memorandum bearing No. 3 (1) R-2/2014-889 dated
27/10/2014, Government of Pakistan, Finance Division (Regulations wing)
, issued admissibility of annual increment beyond the scope of pay scale
(above ceiling) which memorandum was also forwarded to the Chief

Secretary KPK/Respondent Mo. 1. (Copy of the office memorandum is

annexed as Annexure A)

That the appellant, after series of cofrespondence submitted an
application dated 12/05/2015, addressed to Provincial Ombudsman which

was noticed to the Secretary Finance /Respondents No. 2. The Hon'rable

Provincial Ombudsman disposec of the application of the appellant and
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~ the same was communicated to the appellant vide covering letter dated.

06/11/2015. (Copies of the documents are annexed as B-B/2)

That feeling aggrieved of "the order of the Hon’rable Provincial

Ombudsman the appeilant prefer,redrepresentation to the Worthy"-

AGo'Vernor of KPK, and the same was rejected (Copies of _the

repre>entatlon and letter dated 30/10/2016 are annexed as C-C/1).

That during the pendency of the represematlon of the’ appellant before. o

the Worthy Governor KPK on 02/08/2016 the right-side body of the

A appellant was paralyzed and the appellant was admitted in the MBW-KTH . .. ..

Peshawar. (Coples ofthe Medical Prescr:pt:on are attached as D- D/3)
That the appellant ;authprized / norinated -his son, namely Muhammad
Abbas, his attorney and through him filed writ petition No. 4732-P ‘on’

13/12/2016. {Copy of writ petition is annexed as annexure — £)

That in the month of January 2017, the said' Muhammad Abbas, son of the

-appeliant got appointed and he was also unable to attend the proceeding .

in the subject writ petition. ‘The Hon'rable Peshawar High Court,

Peshawar, on 23/02/2017, though neither the appellant nor his attorney

was present, heard the arguments of the council of the appellant and

dismissed the said writ petition, holding therein, that the grant of annual -
increment is one the terms and conditions of Civil Servant. (copy of the

judgrnent order dated 23/02/2017 is annexed as annexure — £/1) N

That the appellant remained on bed due to paralysatlon of his rlght 5|de
body and non- avallablllty of any male member in the house, the appe!lant '

could not contact his council till 22/06/2017 when the appellant got COPY-
of the order dated 23/02/2017 from the office of hiS councul



(Y

10) That the appellant submitted Departmental Appeal {annexure F} on

< 22/06/2017, addressed to the Departmental Appelléte Authority /

Respondent No. 1 but no response wi'th in the stipulated period of 90

days, hence this Service Appeal on the following grounds inter-alia.

GRCOUNDS;

A)

B)

o)

That the appeliant is similarly placed Government Servant as that of
Federal Department and the Federal DepartmentEmployees have been
aliowed annual i;‘;crement as personal pay upto 3 years after the
discontinuation of the scheme of move over in the year 2001, but the
appeliant has been deprived of the same benefit which is

discrimination.

That the matter of determination as to whether a Government Servant
who reached the maximum of his pay scale after 01/‘12/2001 was
entitled to annual increment as personal pay upto 3 years or not and
on the similar analogy tha Wifagi Muhtasib decided the case of one
Muhammad Humayun, Deputy Director (retiret:j) Vide order dated
07/07/2014, in his favour where after benefits of annual incr‘emént
beyond the pay scale as personal pay was allowed to all the
FederalGovernment Servants under Item No. 1 of Finance Division OM

No. 1 (6) IMP 2005 dated 13,/10/2016, but the appeliant, who reached

the maximum of his pay on 0:1/12/2003, has been ignored.

That the bénefits, extended to the Government Servant of Federal
Department have not been extended to the appellant on the mere
ground that the appellant is Government Sérvant of Provincial
Department but this act of the Resﬂpondent / Department is against the

fundamental rights of the appellant guaranteed by the Constitution of

Pakistan 1973,



€Y
D) That the natural justice demandsthat personal pay equal to the annual
increment is basic right of the Government Servant working in similar
grade with a proposition “Equal Pay for Equal Work”. The appellant
was similarly placed Government Servant as that of Federal
Department and thus is entitled to the same treatment by allowing-

one annual increment due on 01/12/2004.

E) That any additional ground, with leave of the Hon'rableTribunal, will

be raised at the time of final hearing of the case.

Itis, therefore, humbly prayed that, on acceptance of this service
appeal the appellant may lease be allowed / granted one annual

increment as personal pay due on 01/12/2004, with consequential

4 Je7

Appellant

relief of arrears from 01/12/2004.

T'hro;.]gh, C:j“)/ﬂ, )
Muhammad Anwar
Dated 19/10/2017 ’ Advocate, Peshawar.

AFFIDAVIT

|, Muhammad Tahir, Ex. Headl Master, GHS, Palosai Maghdarzai, Peshawar
do hereby solemniy affirm and declare on oath that the Contents of abpeal are

true and. correct according to the best of my knowledge and belief, and nofhing

Aol

Deponent

is kept concealed from this Hon'rable Tribunal. -
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