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¥ BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

Knhvbor Pakbtukl!wa

S S - : | ) Service Tribunal’
C.M No 2022 ' ‘ e
|n Re ’ : ‘ ' ' l)iary NO.J-QJ—-—

 Service Appeal No 917/2022 o Dw;,_l,';(,l:],(@‘}?—;;

. - - Dr. Jamil Ahmad
. | |
- i«.\“\ %*QE\;QQMA \u\‘\\ - VE R S U'S

Government of KP and other

-- " APPLICATION FOR THE IMPLEADMENT OF DR. IFRAN

UD DIN - ALLEGED -MEDCIAL y S'UPERTINTENDENT
- DISTRICT HEADQUARTER HOSPITAL, BATKHELA AS -

| NECESSARY PARTY IN THE - PENAL OF,

} RESPONDENT IN ABOVE NOTED SERVICE APPEAL

_ Respectfully Sheweth

.The Appl:cant/Appellant humbly SmeltS as under
- , -.1) That the tltled case is pendmg adJudlcatlon before thlS
o Honourable Tnbunal and is fixed for comments, in- Wthh
-next date of hearing 27-07-2022.
2) That at the time of tﬁlmg. of service appe-al,' t'.he' abo'vef -
| mentioned person was not nientioned m ar'ra‘y of i
. Respondent, nenc'e the instant a'pplication',. | "
3) That now_tlie Applicant/'Appellan.t wants to impleacl_ the-'
- ~above m;entioned’ Dr. Ifran'ud -Din alléged Superin'tendent

- as necessary party at the penal of Respondent for the JUSt :

and fair drsposal
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4)  That this Honourable Tribunal has got "ample power to

entertain the. instant application ancj allowed the same at
" the vary first date. |
5) That there is no iegal bar in allowing the instant
aipplicati;on and the same shall seéufre the ends of justice.

It iﬁ, therefore, respectfully prayed that
on acceptance of thi§ Application, the above mentioned person
may kindly be‘parted to the instant éppeal as necessary party in
thel panel of Respondent for just and fair disposal -of the instant
service appeal in the larger interest of justice.

Applicant/Appellan

Through:

Dated: -

AFFIDAVIT:-

|, Dr. Jamil Ahmad S/0 Abdullah R/O Mohallah Amir Abad,

village Balogram Tehsil Babuzai District S'wat, do hereby solemnly |

. affirm and declare on oath that ail the contents of accompanying

Application are true and correct to the best of my knowledge and

belief and nothing has been concealed OR withhéld from this

Honourable Court.

DEPONENT
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Dr. Jamil - Ahrnad Medical Superintendent  (BPS-19)
Management Cadre DHQ Hospital Batkhela, Malakand S/0
_ Abdullah Resrden* of Mohallah Amlr Abad Balogram Tehsil

Babo zal Dlstrlct Swat. ‘
o " SR . (Appellant) -'
i , . 1. The' ‘“Gevt'Kh{yber Pakhtunkhvya ;'rhrough Chief 'Secretary,
: - o Khyber Pakhtunkhwa Civil Secretariat Peshawar. |
| " -2 Secretary Health Khyber Pakhtunkhwa Civil Secretariat
Peshawar ‘ '
| 3. Director General Health Servrces Khyber Pakhtunkhwa,
. ClVl] S_ecretar iat Peshawar.
o \' (Respondents)
\
|
|

APPEAL _UNDER SECTION 4 OF THE
‘KHYBER __ PAKHTUNKHWA __ SERVICE
TRIBUNAL _ACT, 1974 AGAINST THE|, ‘
NOTIFICATION - NO. _ SOH(E-V)/4-4/2022, | -
DATED _ 18.05.2022, _ WHEREBY THE| :
APPELLANT WAS _TRANSFERRED FROM
MEDICAL SUPERINTENDENT, DHQ
HOSPITAL, _BATKHELA, - 'MALAKAND | TO
PESHAWAR, AGAINST __ WHICH == THE
‘DEPARTMENTAL APPEAL DATED 24.052022
.WAS INSTITUTED BEFORE RESPONDENT

NO. 02, AND TILL DATE NO RESPONCE HAS

: BEEN GIVEN, “\\
Prayer in Appeal: - N ' | .

On acceptance of this appeal the impugned

Notification dated 18.05.2022 may please be set-
, aside/ Cancelled and the appellant may pleased
" be allowed to continue his duties as Medical .
- *Superinrfezndent DHQ Hospital Batkhela,
. Malakand.. - .
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Respectfullu Submztted

Compendzum of the facts from which the present appeal

ar;ses dre as1inder:-

r’.
L s

: That the appellant was zmtzally appomted as Medical Officer

(BPS 17) in the Health Department in the year 1995 and
later oh was premoted to Senior Medical Officer (BPS-18)

| anyd : presenfly serving as - Medical Superintendenf

Management C adre (BPS-19).

&y \t
i i

That aﬂer tl'ie promulgation of 'the - Khyber PakhtunKhwa

“o

Health (Management) Services Rules 2008, the appellant =

opted for Management Cadre and since then the appellant is

semnng in Management Cadre.

i
o

rrrrrr

appo;ntment [:‘L!)lfh ﬁall devotzon,. zeal and zest and no

complaint whatsoever regarding his performance yet by the

re’spondents,vwh'ich clearly proves that the appellant is hard

wo‘rking ana" devoted person and all of the sudden without .

Al :‘

any complamt Notice, the. Respondent No. 02 transferred

the appellanf from Medical Supertntendent DHQ Hospital

Respondents: mala-fide intention, illegal, Unlawfall,

wlthout ]unsdzctwn wtthout Iaw full authority, viod ab

- mztw and m¢ jj‘echve upon the legal and valid rights of the

appellant

T
5 -

‘Batkhela Malakand to Peshawar which speaks of the

ATTESTED




been transferred four times in last one year i.e. from Swat to
Bunmr on Aprzl 2021, then from Bunair to Peshawar on
May"; 2021 ihereafter from Peshawar to Batkhela on July
2021 and now again wlthout am/ complaint and completzon

of hzs tenure transferred from Batkhela to Peshawar Vide

Notzﬁcatzon Dated 18.05.2022- illegally, unlawfully with
'mala ﬁde intention just to harass him for some ulterior
| motive because the appellant has. arrested one tout in the
‘.hospztal carryzng out laboratoryy tests to his own prrvate

o laboratory, who was written complained by commumty and

pﬁv‘:ite,laboriitOry holders on 28 April, who is the brother of
”PTf'Mayor‘"' Batkhela and arresting report was submitted
to Respondent No 3 upon whzch he threaten the appellant

for dlre cons. quences and in the result, transferred the

. appellant from Batkhela by using political influence. (Copies

of Notzﬁcatlon Dated: 18. 05. 2022 and written complaint

4. That’ it is per"finent to mention here that the appellant has

. and Lette1 io DGHS. Peshawar Vzde No. 4490-98/DHQ/F, -

Dated 28.04.2022 and Postmg Order Nottﬁcatzon No.

SOH(E VP/4 4/2021 Dated: 09 07.2021 are attached as
Annexure IIA/I ”B” IICII /an f'ol IIE”)

. That the saidl illegal transfer by the Respondent No. 02 is the

result ‘of Political Victimization and being the result of

| personal benefits because the appellant has submitted letter
| regardmg ‘the “Inquiry Into The Scheme Of

Improvemeut And Standardization Of DHQ Hospital
Batkhela Dtstrlct Malakand” Dated: 16.04.2022 against

- the’ contractors who made corruption of millions Rupee, to

the ‘Chairman  Provincial Inispection  Team  Khyber
Pakhtunkhwa (PIT) besides that four doctors/ paramedical
staff who hate political affiliation relived due to bad /absent,
performancel through  disciplinary ~action ~ committee
irrij‘alementation by the appellant.. (Copy of Letter Regarding
PIT Inquiry No. 4085- 96/DHQ/ADP Dated: 16.04.2022
arzd Letter ‘No. 4552-55/DHQ/PF Dated: 29.04.2022 ar
attached as Annexure “F” & “G")
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6. That regardzng the 1llegal trancfer respectable citizens as.

well as ‘the P W D Labour leon K P.K has condemned and

sabmztted an applications to Respondent No. 1 havzng
_Reference Ne! 243/5, Dated: 23 05.2022 and Reference No.

242/5 Dated 23.05.2022 and Reference No. 244/5, Dated:

230572022 and besides that a Junior Doctor of

Management Cadre (BS-18) was ‘transferred on the post of
(BPa-ZO) wlnch is against the Health Policy because on the

- said post a (BPS—ZO) or (BPS-21) officer must be appointed
,whzch clearlu shows that the said transfer is based on

: favorztzsm and personal beneﬁts by the Respondent No. 2.

(Copzes of Appltcatzons Reference No. 243/5, Dated:
25 05 2022 and Reference No. 242/5 Dated: 23 05.2022 and
Reference No 244/5, Dated: 23. 05 2022 and F acebook Posts

are attached as Annexure “H”, ”I e & ”K”)

K

: That it is pex tinent to mention here that during tenure of the

appellant as Medical Super zntendent DHQ Hospital

" Batkhela, thé appellant’s Hospital received Best Perforniance

Award from IMU (International Monitoring Unit) and
becomes on the top position in the whole province besides
that a (Sehiat Sahulat Program) starts in July 2017 and
Hill ]uly 2021 approximately total 3500 operations were dote

- m (Sehat Sahulat Program) and in the last 9 months

‘under the - supermszon of appellant total 8000 operations

were done “which clearly shows the performance of the
Hospltal wlnch the appellant’ maintain by his hard work
besrdes that the appellant has lzsted for Promotion Training
BPS 20 b1/ Letter No. SOH(E-V)/4—4/2022/Promofzon
‘Tr atnlng/Management BS-19 to BS-20, Dated: 16.05.2022.
| (Copzes of IMU Performance Data Newspaper Cutting and
Record of Sehat Sahulat Program are attached as Annexure

\ III'.JIII IIM” {)) I/N”)
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8. That life threats from, unknoun sources nervorks were

receivec! to the appellant fo quit MS Position ue to whick
| tlze app,;zz.mt suffers 1 zenial stre 55 and i oizy 11 £his regords

. the np;vllant sulmzztmi reports to Respondent No. 3 as well

‘s DG Anti Com.zp._‘-ion and DG FIAR (Copr'es of Letlers

Tm!f’rl 30 04. 2077 are mfached as Annejcure ”C” é’ “pry

i

O That the appellant throughout. agitated iz matter in.

"-ﬂeparhwe; by filing almhcm‘zou and deperiraental appeal,
but Hze department remnmed reluctant and fi mhh/ dzq*msse.:z

the .Ie wartmental appeal . of the Apz cllant. (C/)'n/ of

‘ Dvp. 'rfmental Appm nnd Order are :.z‘fached 05 qnnzxure

QL J") .

L

10, That :he tmnq]er (f the ﬂpp(,llant is violation of Hze

n.f'omn zzahorz ]')olz( j of the . Goverrment of - )aJ'n-'ber
Pakhtmzld7fw.. and also agamst the aint and objectives or
spirit o the said rnhmmh zation policy in order to irnpr.'mc
B the heulf. care. (Lom oj Notzfcatton of Rationalizntioi

Policy is attached as annexure “R”)..

"II.T)mt i eviously tie :"ppellant was f’rmr.sﬁzrred iiegally and

';amjull Yy by Res uondc’nt No. duc fo pol litical
| /mhmﬁatzon in the y Jm‘ 2020 upon which the eppellant his

L’d an appeff/ be fow tlue Honorable Tribunal which was

. dc’czdcc’ i favour of the rppeh(mt (Copwb of Hie Appeal miud

Orde: are aHached as Armcmre “S” &) N

""'-":12 Thnf He Nofzf 1cation mqmgned is lighle. to E set aside/

Cnr" iod inter alia aor z!re]‘ollozvmgm‘ unds: -

AT?rg‘ TF[}
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A o - Grounds of Appeal:

A. That the cppellant has not been treated in accordance

with law, moreover, it is a result of political victimization

‘ '-'zgh_igh resit;l'i:ed in illegal transfer of the appellant.

B. Tha;iL the 'i:r)’zpu;gned_ Notzﬁc’ati&n is illegal, void abinitio,
‘with .ntal;{ﬁde inténtio'ns, | wi';hout- lawful authority,
':']-il:;";is,_:dictiozz-,. and ineﬁectfvé ‘upon the rights of the
',appéllant, ;’ience' (iable to be caﬁc;elled. | |

C.‘-Tl;za“t the dppellant has served _énly for nine months at .

/Bgif{;held as .Me'dical Super{ngfendent DHQ Hospital

. ‘jBaftighela, Mulékand, and has, not yet complgted his |

[ - no%dl tenure of posting an‘di thus the tran;fef order is

’ K iilegdl and’iuﬁ'lawﬁl'l, n'wreovei‘é the same is in violation of
'posting ang:'l transfer policy of the Provincial Govérnment
and also aéuinsf-the Judgments ‘of the Superior Courts

 Reported in PLD 1995 SC 530 and PLD 2013 SC 195.

D. Th&t even?‘;otherwise it is also not in the:interest of the
‘Deparhnent to make rolling stone its employee, on one

5h2md the ﬁ)o%king of the depurtﬁzent.is disturbed while on  AYrpgy

“the other hand the employee is humiliated and his family
L

life is disturbed.




| order of transfer can be tennéﬂ as in the public interest, -

R
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'E. That it is pertinent to mention;.-here that the appellant has

been transferred four times in, the last one year without

any complaint, notice or any%’reason and now all of the .

sudden agazn transferred the appellant from Batkhela to

Peshawar lllegally unlawﬁtlly based on political
influence and victimization. . The appellan_t has been

traﬁSferreal'total nine times sln'be 2014 which is totally

o anlawﬁll and illégal against tlle posting transfer policy of -

-the promnczal government and vzolatzon of the rights of

the appellant

3, o o
"

That in fact there exist no exigencies of service nor the

'rather it was issued just to hamzlzate and victimize the

= appellant i

. That the August Supreme Court of Pakzstan has in its

]udgment m Constitutional Petztzon No 23/2012 decided

+18. 10 2012, decided a pomt of law and while

commentr.ng upon the transfer and posting and other
related matters of service held as under

i.. Appointments, Removadls and Promotions must be

made in accordance wzth the law and the rules

macle there under. Where no such law or rule

exists and the matter has been left to discretion,

such discretion must be exercised in a structured,

tran parent and reasonable manner and in the

pubbc interest

NSRS

ATTEST F\)
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L " o Ter'ure posting and transfer When the ordinary

e for a postmg has been speczﬁed in the law or rules
; made there under, such tenure must be respected
/ ' | « 'and‘ cannot varied, except for compelling reasons,
whrch should be recorded in wrztmg and are

I ]udzrzally revzewable

111 Illelg‘.‘al Orders. Civi'l servaﬁts owe. their ﬁfst and
foremost - allegiance o the law and the
Constitution. They are not bound to obey orders
from superiors which. are illegal or are ot in
accérdance with 'acceptfed prﬁctices and rule, based
norms; instead, in 'siteh situations, they must
record their opinion an;d} if necessary, dissent.
Sy | :, N ‘
H. That similarly in an identical nature in Writ Petition
No. 4119-P/2019, this Honorable Court has rendered a
juéigmenﬂil wherein the respondents therein were strictly
directed fo implement and follow the posting, transfer
;aﬁ'd placement policy of pfoviifzcial government in letter
and spirit without any discrimination, however, the
fes'pondefy,‘s in the instant case have ignore hence

violated the said policy.

L. That the ziimpugned Notification has been issued against
ihe ratzonaltzatzon policy of the Provincial Government
of Khyber Pakhtunkhwa, whtch is gross miss conduct of
- the _authqrzty.

f ]

J. That the tmnsfer and postmg on the direction of Chref
Mmzster / Minister and other political figures has been

declared z’legal time and again by the superior couris.
AFTESTED
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N - K That the appellant has performed his daty with great zeal
A : % and devalwn hard work and lel date no complamt of the
I - ' appellant has regtstereal to the respondents, in this regard
.. guidance may be taken from the ACR's of the appellant

i

) L That the other grounds will be raised, if an-y, .at the time

of arguments, with the permission of this Honble

Tl’ibunal.

Itis therefore prayed that on acceptance of th:s appeal
the 1mpugned Notification No. SOH(E-V)/4-4/2022 dated
18.05.2022 may please be sef-as:de/ Cancelled and the
“ B appellant may please be be allowed to continue his duties
\Q '4 R as, Medzcal Sapermtendent DHQ Hospital Batkhela,
Ma_lakanal. ‘

b SR
RS o Appellant

P

Through a

ALIZA

& % é > :
'ABDUL URRANI
‘Advocates High Court, Peshawar

” AFFIDAVIT o | L

T TR S e e e i

o~

i, Dr Iamzl Ahmad, Mealzcal Superintendent (BPS -19) ‘Qq
Management, Cadre DHQ Hospital Batkhela, Malakand S/O R
Abdullah Resident of Mohallah Amir Abad, Balogram, Tehsil (—-w
Babo. zai, District Swat, do hereby solemnly affirm and declare -
that the contents of the above appeal are true and correct to the —
best of my knowledge and belief and that nothing has been kept MZT 3
back or concealed from this Honourable Tribunal. 2 L

[y B\
ATTESTED A




BEFORE THE KHYBER PAKHTUNKHWA
.1, SERVICE TRIBUNAL PESHAWAR
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Appeal No. ! 2022
Jamil Alimad, Medical Superintendent (BPS-19)

Management Cadre ‘DHQ Hospital Batkhela, Malakand S/O

- Abdullah Resident of Mohallah Amir Abad, Balogram, Tehsil

Babo zai, Dtstrch Swat

(Appellant) '

VERSUS

HIRE RS N

Govt Khyber Pakhtunkhwa through Chzef Secretary, Khyber
Pakhtunkhwa Peshawar and others.

- (Respondents)

APPLICATION FOR_ SUSPENSION OF THE
IMPUGTN]ED NOTIFICATION NO. SOH(E-V}/4-
-4/2022, DATED 18.05.2022, TILL THE
. FINAL DISPOSAL OF THE INSTANT APPEAL.

&

Resbectfullu'S%tbmitijed: |

1. That the appellant has filed the accompanied service appeal

in.which no date has been fixed so far.

2. That all the g:(ounds raised in thé_-rhqin appeal may kindly be

cqnsi_déred as"‘;:mrt and parcel of thqi:'instant application.

- 3. That the appe’laﬁt has Prime facie‘und ar, guablé case, and
balance of . canvemence also lzes in favor of the .

appel lanf/apphc ant.

4. That if the. zmpugned notzﬁcatzon is not suspended, the
‘applzcant/appellant will suffer ir1 epamble Inss, which cannot

be compensaied in terms of money or else. - ATTESTEL \

b
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/s 5. Tk&iﬁalaabl«f rights of the applicant/appellant are involved
in the-case ht,ince the instant application may be allowed, in

best interest of the justice.

It is ther.ofore prayed that on acceptance of this

applzcatwn the order of the zmpugned Notzfzcatzon -

may kmdly ‘be suspended till fmal dzsposal of the
Appeal '

i

Appféllanti

- Through

ALI'
@;’l‘l’(.‘.\af Prafentation mhf miinn_ /B/Q/__’Mg &
Nomber of Woerds é /)‘b . '
Conying Fee. 4;; é/ ABDUL %A DURRANI

Urernt e ,[ o " Advocates

it g\ / ngh Court, Peshawar

-/ o :.f, -

Name o Copyleste o .

Diat of Carmplociion u! Caopy, /Q"/W“—"AFFIDAVIT ‘
H%U, of Budivery ol ¢ uu,)..w/g /.-m oo b A fosssocscramenssng

L Dr Iannl Ahmad, Medzcal Supermfendent (BPS-19)
Management C(zdre DHQ Hosplttzﬂl_;Batkhela, Malakand S/O
Abdullah- Resident of Mohallah Amir Abad, Balogram, Tehsil

. Babo zdi, "Dz"stri:cx" Swat, do hereby solemnly affirm and declare
that the contents of the above appeal as well as the application
are true and corr cct to the best of my knowledge and belief and
that nothmg Ims been kept vbng }gr concealed ﬁ'om thzss“

'Honoumole Trzbunal
Certified 1p be ture com

%)




Counsel for the sppellant present.

Appellant Is aggricved of order dated 18.05.2022,
whereby the dppeliant was transferred without completion of
tenure from M/S DHQ Hospital Batkhels and was directed 10
report 1o Directorate  Genera) Health Services, Khyber
Pakhiunkhwa. He submitted depanimental appeal oo
24.05.2022 which was regretted on 14.06.2022, [t is contended
that just 09 months before the appellant was transferred end
posted as M/S DHQ Hospital Batkhels. Thus the impugned
pwinx/}rmfaada'maphmdnpoainm&rpolicyof
the government. Let the appeal be admitted to full bearing.

As to the application for suspension of the operation of
the impugned ordes, it is directed that operation of the
impugned order shall stand suspended to the extent of appellant
till the date fixed subject 10 notice to the other side. The
appellant is directed 10 deposit security and peocess fee within
10 days. To come up fors written reply/comments o
04.072022.

b

Y et “m-;\i_-wqd-vmwmu
- Voot .




% 4+ doly. 2022 Appellant  alongwith  his  counsel proam £
5 Muhammad Adee! Butt, Addl: AG present.

reply. comments have boen submitted till date. Lcamed .

counsel for the appellant submits that the departinent had

ot tahen any ection on the oeder of this Trbunal, perad

on 08.06.2022, suspending the opetati?n of the impugned

order of tunafer of the appellant, w which a query was

placed before the leamed counsel {or the pppeliam
 whether the appellant had relinquished charge of the post,
“the reply of leamed counsel for the appeliant was thakthe

appellant had not yet relinquished the charge of the poxt

from where he was tronsferred, 1t is, therefure. directed
» that the respondents shall not make any hindrance in the
performance of the duties of the appeliant because the
operation of 1mpugntd oeder of transfer has olircady been .
suspended through order of this court, which (unher

stands mpwdcd Rcspondenu are dirccted to submit
g written reply/comments on the next date To.come up for

further proceedings on 27.07.2022 before S.B.

(Kalim Arshad Khan)
Chairman

T e s




