14.06.2022

Learned counsel for the petitioner present. Mr.
Muhammad Adeel Butt, Additional Advocate General

Alongwith Niaz Muhamhad DSP Legal present.

Representative of the respondent department
seeks time for submission of implementation report.
Request accepted by way of last chance. To .come up
for implefnentation report on 18.08.2022 before S.B at
Camp Court Abbottabad.

(Fareeha Paul)
Member (E)
Camp Court A/Abad

.
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Form- A

FORM OF ORDER SHEET

at Camp Court Abbottabad.

Court of
Execution Petition No. 141/2022
'S.No. | Date of order Order or other proceedings with signature of judge
: proceedings
1 2 3
1 15.03.2022 The execution petition of Mr. Momin Khan submitted today by
Mr. Aslam Khan Tanoli Advocate may be entered in the relevant
register and put up to the Court for properprder please.
REGISTRAR »
7- This execution petition be put up before to touring S. Bench at
Abbottabadon __ /E= 0§~ 2022
CHAIRMAN
&
18.04.2022 Counsel for the petitioner present. Notice be

ssued to the respondents and to come up for
mplementation report on 14.06.2022 before the S.B

o/

b

(Salah-Ud-Din)
Member (J)
Camp Court Abbottabad

ri
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Execution petition No.. [ L( L[‘Z’?;V

Momin Khan $/O Banaras (Ex-Constable No. 2535 Elite Police Force KPK)
R/O Village New Qazian, KTS, Tehsil & District Haripur. .............. (Petitioner)

Versus

1.
2.

Addl: Inspector General of Police Elite Force, KPK, Peshawar.
Deputy Commandant, FRP, Abbottabad. (Respondents)

EXECUTION PETITON IN SERVICE APPEAL NO. 495/2020.

| INDEX
$/No. | Description of documents Anne- |Page
_ Xure No.
1. ‘Execution petition. ol 05
2. Service Appedl "A” ok — 7
3. KPK Service Tribunal Decision dated | “B" /l/ ¢
29-06-2021 -/
4, Duty Report 10-09-2021 “C" (4
5. Copy of Notice. | ' -D’ }9
6. Wakalathama
o’
.
PETITIONER W
HROUGH ' M i
. MOHAMMAD ASLAM TANOLI
ADVOCATE HIGH COURT
Dated [(-03-2022 HARIPUR
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SERVICE TRIBUNAL PESHAWAR

Execution petition No..[.trfl 2022 —

Momin Khan S/O Banaras (Ex-Constable No. 2535 Elite Police Force KPK
R/O Village New Qazian, KTS, Tehsil & District Haripur. .............. (Petitioner)

Versus

1. Addl: Inspector General of Police Elite Force, KPK, Peshawar.
2. Deputy Commandant, FRP, Abbottabad. (Respondents)

Versus

EXECUTION PETITON IN SERVICE APPEAL NO. 495/2018 FOR
IMPLEMENTATION OF JUDGMENT/DECISION DATED 29-06-2021
OF THIS HONOURABLE SERVICE TRAIBUNAL ON CONDITIONAL
AND PROVISIONAL BASIS TILL OUTCOME OF CPLA (IF ANY)
FLED _BY RESPONDENTS/POLICE DEPARTMENT AGAINST
PETITIONER.

Respectfully Sheweth:

1. That pé’riﬂoner fled titled service appeal No.
495/2018 before this Honorable Service Tribunal
against the orders of Respondents whereby

appellant was dismissed from service and his
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departmental appeal rejected in flagrant violation
and negation of law, departmental rules and

regulations. (Copy of the service appeal is attached

as Annex-“A").

That this Hohoroble Service Tribunal while accepting
subject service appeal No. 495/2018 issued the
judgment/decision dated 29-06-2021 that 'the

appeal in_hand is accepted by setting aside the

impugned orders and the appellant is reinstated in

service with _all__back benefits". (Copy of
judgment/order dated 29-06-2021 is attached as

Annex-“B").

That after receipt of attested copy of the
judgment/decision dated 29-06-2021 the petitioner
submitted written duty report on 10-09-2021 and also
made subsequent personal approaches but he is
not pérmiﬂed to join duty fill ’rhis'doy. (Copy of duty

report is as Annexure-“C").

That the respondents instead of taking pefitioner on
duty has informed the appellant that they have filed
CPLA against the judgment of Honorable KPK
Service Tribunal Peshawar dated 29-06-2021 before
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the Supreme Court of Pakistan. (Copy of Noftice is
attached as “D").

That there is no stay order from the Apex Supreme
Court of Pakistan Islamabad in this respect. Petitioner
is jobless since his dismissal from service i.e. 30-05-
2016 and has no source of income to live on;
therefore, appellant and his family members are

badly suffering financially.

That despite petitioner's incessant approaches to
respondents, he has not been allowed to join his
duties as decided by this Honorable Tribunal even on
conditional and provisional basis subject fo out
come of CPLA (if any) filed by Respondents/Police
Department against the petitioner. Hence this

Execution Petition on the following:

GROUNDS:

A.

That as this Honorable Service Tribunal in its judgment

dated 29-06-2021 had ordered that ""the appeal in hand

is occepfed'by setting aside the impugned orders and

the appellant is reinstated in _service 'wh‘h all back

“benefits".
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That there is no stay order from the Apex Supreme Court
of Pakistan against the judgment and order dated 29-0¢4-
2021 of this Honorable Service Tribunal and its order is in

the field. Respondents must comply with the said order.

That respondents do not pay any heed to decision dated

29-06-2021 of this anoroble Tribunal, hence instant
execution petition.

That petitioner along with his family is facing financial
distresses due to his unemployment and deserves to be
allowed to join his duty in the light of decision dated 29-
06-2021 of this Honorable Service Tribunal.

That instant é‘xecuﬁon petition is well within time and this
Honorable Service Tribunal has got every jurisdiction to

entertain and adjudicate upon the same.




" PRAYER: @
7

It i
IS, therefore, humbly prayed that this Honorable Service

Tribunal may graciously be pleased to accept this Execution
peftition and  issue necessary orders/directions to be
respondents to allow the petitioner to join his duties in the light
of its decision dated 29-06-2021 conditionally and provisionally

subject to outcome of CPLA (if any) filed by respondents.
g

PETITIONER |
o el

MOHAMMAD ASLAM TANOLI
ADVOCATE HIGH COURT-
AT HARIPUR

HROUGH

AFFIDAVIT

., Momin Khan petitioner do hereby solemnly affirm that the
contents of fore-going petition are true and correct o the best

of my knowledge and belief and nothing has been concealed

from this honorable court. » o

Dated: ]Q -03-2022 DEPONENT
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No...................

Momin Khan S/O Banaras (Ex-Constable No.2535 Elite Police Force
KPK) R/O Village New Qazian, K.T.S, Tehsil & Disirict Haripur.

Appellant
VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2. Add!. inspector Generadi Police/Commandant Elite Force, KPK, Peshowor.
3. Deputy Commandant/RRF, KPK, Peshawar. ‘

4. Sr. Superintendent of Police Elite Force/RRF Hazara Region, Abbottabad

Respondents.

SERVICE APPEAL UNDER SECTION-4 OF THE KPK SERVICE TRIBUNAL
ACT 1974 AGAINST ORDER DATED 30-05-2016 OF THE DEPUTY
COMMANDANT, RRF, KHYBER PAKHTUNKHWA PESHAWAR WHEREBY
APPELLANT HAS BEEN DISMISSED FROM SERVICE AND ORDER DATED
08-02-2018 OF THE ADDITIONAL INSPECTOR GENERAL OF POLICE
ELITE FORCE KPK PESHAWAR DELIVERED ON 02-04-2018 WHEREBY
APPELLANT'S DEPATMENTAL APPEAL WAS REJECTED.

PRAYER: ON ACCEPTANCE OF INSTANT SERVICE APPEAL BOTH
IMPUGNED ORDERS DATED 30-05-2016 AND 08-02-2018 MAY
GRACIOUSLY BE SET ASIDE AND APPELLANT BE RE-INSTATED IN HIS
SERVICE FROM THE DATE OF DISMISSAL WITH ALL CONSEQUENTIAL
SERVICE BACK BENEFITS AND ANY OTHER RELIEF WHICH THIS
HONOURABLE TRIBUNAL DEEMS PROPER BE ALSO GRANTED.

Respectfully Sheweth:

1. That appellant was enrolled as a Constable in the Police

Department in the year 2006 thus had rendered about

T E

i
-
W 10 years service till 30-05-2016. Ever since his recruitment

the appellant always performed his assigned duties with
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devotion, dedication and Honety and to the entire
safisfaction of his superiors. Appellant always earned
good/very good ACRs. On occasions appellant was
awarded with the Commendation Certfificates and
Cash Rewards by Police High-Ups in recognition of his
tremendous services in the Police Force. Appellant had

meritorious service record at his credit.

That on 18-01-2016 one Badri Zaman S/O Juma Khan
R/O Village Chdkkol Pain, Tehsil Oghi, District Mansehra
got registered an FIR No. 30 dated 18-01-2016 U/S-17(3)
Haraba with the Police Station Oghi (District Mansehral)
against 06 {Six) unknown persons. But subsequently in a
supplementary statement dated 20-01-2016 recorded
by the Investigation Officer of the case the complainant

got falsely incorporated the name of appellant due to

- personal grudge and vendetta. (Copy of FIR dated 18-

01-2016 is altached as “A”).

That the aforementioned case remained under trial for
apout 01 year and 09 months and ultimately the
appeliant being innocent was acquitted of the charge
by the Honorable Court of Sessions JUdge Torghar (at
Oghi) through its judgment and decision dated 17-10-
2017. (Copy of the Judgment/Decision dated 17-10-2017

is altached as “B"). 4/@ W
snlRpo—
77
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That the Deputy Commonont, Rapid Response Force,
Khyber Pakhtunkhawa Peshawar even during the trial of»
aforementioned case before the Honorable Court of
Sessions Judge Torghar (at Oghi) and keeping aside all
Iégcl onq procedural requirements and contrary to the
norms of justice went on to dismiss the appellant through
his order No. 633-37/RRF d4ofed 30-05-2016 without any
proof, reason and justification. (Copy-of impugned

order dated 30-05-2016 is attached as “C").

That occofding to ’rhe lqw, departmental rules &
regulations and principle of natural justice, the
depor’rmén’ral authorities, before passing any order
perverse to the service rights of appellant, were under
legal obligoﬁons to have waited the decision of
Honorable Court of Session Judge Torghar (at Oghi)
where the criminal case against the appellant was
under Tridl for adjudication as to whefher.oppellonf was
innocence or otherwise. But confrary to the legal
requirements the appellant has been dismissed from
service in a hasty manner and that too mere due to
regisfroﬁc;n of a false and fabricated case on the bosis

of complainant’s personal grudge and vendetia.

on e
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Tho’r' no proper departmental enqL.Jiry as envisaged by
KPK Police (Efficiency & Dis¢iplinory) Rules 1975 was
conducted against the appellant. No Charge Sheet was
issued to him. Neither Enquiry Repoh‘, if any, was not
delivered: to the appellant nor was any Final Show
Cause Notice issued to him. Even the appellant was not
Offorded with the opportunity of personal hearing thus
depar’rmenv’rol rules &V regulations and principles of

natural justice have been seriously violated in the case

of oppelld_n’r.

That in view of the facts and circumstance explained
here above, by stretch of no imagination the appellant
could h’ove been held responsible and penalized for the
charge on account of which he was fried by the
Honorable Court of Sessions Judge Torghor (at Oghi)

and had been ultimately honorably acquitted.

That appellant was acquitted in the criminal case by the
Honorable Court of Session Judge Torghc:r (at Oghi) on
]7—]1-20]2. That by .adduci_n'g al facts and
circumstances of the case, a departmental appeal
dated ]7_”_2017 against  order of the Deputy
Commandant, RRF KPK, Peshawar dated 30-05-2016 was

fled before the Addi’rionql Inspector General Elite Force

A



KPK Peshawar by the appellant. (Copy of the

Departmental appeal dated 17-11-2017 is attached as

Annex-“D"').

That the Additional Inspéc’ror General, Elite Force KPK
Peshawar without giving any heed to the appellant's
departmental appeal dismissed the same vide its
impugned order 28-02-2018 but copy of the order was
“never communiéofed to the appellant. (Copy of the

order dated 28-02-2018 is attached as Annex-“D").

That 'opp‘ellcm‘r had to approach the office of the
Additional Inspedor General, Elite Force KPK Peshawar
fér obtaining copy of oppéol rejection order but he was
told that the same had been sent to him through the

Reader of S.P. Elite Force Hazara Region Abbottabad.

That on 02-04-2018, the appellant approached the -
Superin’renélem‘ of Police, Elite Forec Hazara Region
Abbqﬁabod for issuing of a copy order dated 28-09-
2018 passed by the Additional Inspector General, Elite
Force KPK Peshawar and submitted an application
(Copy of the opplicd’rion dated 02-04-2018 is attached
as Annex-“E") which was allowed and 1hen'on 02-04-

M -
2018 the appellant was given the copy of impugned

Ml
il
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order-dated 28-02-2018 (Copy of the order dated 28-02-
2018is attached as Annex-“F" ) hence instant service

appedl, inter alia, on the following:-

GROUNDS:

b)

That impugned order dated 30-05-2016 of the Deputy
Commandant, Elite Police Force, Peshawar whereby the
appellant has been awarded extreme punishment of
dismissal from service and order dated 28-02-2018 of the
Additional Inspector General of Police, Elite Force, KPK
whereby appellant’s depor’rmen’fdl appeal has been
rejected are. void ab-initio, illegal, unlawful, without
lawful authority, passed in a slipshod and cursory
manner and contrary to facts, record and law thus are

liable to be set aside.

That departmental authorities without waiting  the
decision of criminal charge against the appellant from
the Honourable Court of Session Juge Torghar (at Oghi)
have passed the impugned order detrimental to the
service rights of appellani and against the law,
departmental rules & regulations and principle of natural

justice thus liable to be set aside on this score along.

That the appellant in the criminal case on account of
which the Deputy Commandant, RRF Elite Force Khyber
Pakhtunkhwa Peshawar awarded major penalty of
dismissal has been acquitted by the Honorable Court of
Sessions Judge Torghar (af Oghi). Award of punishment

of dismissal from service to the appellant on the same
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d)

f)

g)

()

charge is, therefore, perverse and in flagrant violation of
law, departmental ruies and regulations and principle of
natural of justice. Hence the impugned order needs to

be set aside.

That impugned orders hdve been passed by the
cu'rhori’rie_s without adhering to the Inquiry procedure set
forth by law for the dispersion of justice at preliminary

stages during the course of departmental inquiries.

That No  proper departmentql inquiry was ever

conducted against the appellant to prove the guilt or to
declare him innocence which was rnandatory under the
law. Appellant is innocent and has been penolized

without any proof or reason.

That no place, date and time was ever fixed for
conducting departmental inquiry, even the appellant
Was never issued with q single explanation, Charge
sheet, enquiry findings if any and final sh_ow cause
notice before awarding the major punishment of

dismissal from service.

That even the appellant was not provided with the
opportunity ,o_f personal hearing and has been awarded
extreme major penalty without any proof and violoﬁng'

the principle of naturgl justice.

 remained jobless and without any gainful business thys
ching high financial problem due to dismissal from
service by the departmental authorities.

—— [

Nt



" PRAYER:

It is, therefore, humbly prayed that on acceptance of
instant 'serviée appeal, the impugned order dated 30-05-
2016 passed by the Deputy Commandant, Elite Force,
Khyber Pakhtunkhwa Peshawar whereby the appellant
has been dismissed from service as well as order dated 28-
02-2018 of the Additional Inspector General, Elife Police
Force, KPK, Peshawar whereby appellant’s departmental
appeal has be'en' rejeded may graciously be set aside

and the appellant be re-instated in his service from the

“date of dismissal with all conseduen’riol service back

benefits.

Any other relief which this Honourable Tribunal deems fit in the

circumstance of the case may also graciously be awarded.

\@f
APPELLA T

THROUGH | ’E jk

(MOHAMMAD ASLAM TANOLI)
~ ADVOCATE HIGH COURT
AT HARIPUR
Dated: 7-04-201 8

Verification

It is verified that the contents of instant oppedl are true and correct

to the best of my'knOWIedge and nothing has been concealed
therefrom. W

,,,\@
s,

Appeliant
Dated:07-04-2018



- BEFORE HONQURABLE &(HYBER PAKHWN
SERVICE TRIBUNAL PESHAWAR

. -
Service Appeal Nouq\

Momin Khan S/O Bonoras [Ex-Constable No.Z2535 Elite Police Force
KPK) R/O Village New Qazian, K.T.S, Tehsil & District Haripur.

;WPHGW?_"_. -
VERSUS R

| Y
1. Provincial Police Officer, Khyber Pakhtu ikhwa, Peshawar. [ ? /27
0
2. Addl. Inspector Generol Police/Comm< ndon’f Elite Force, KPK, Pe"stwcxr A2
]3 Deputy Commandant/RRF, KPK, Peshovvar.

4. Sr. Superintendent of Police Elite Force/2RF Hozdrc Regicn, Abboﬁcbod

Respondents.

SERVICE APPEAL UNDER SECTION-4 OF THE KPK SERVICE TRIBUMAL
ACT 1974 AGAINST ORDER DATED' 30-05-2016 OF THE DEPUTY
COMMANDANT, RRF, KHYBER PAKHTJNKHWA PESHAWAR WHERERY
APPELLANT HAS BEEN DISMISSED FRC'M SERVICE AND ORDER DATED
08-02-2018 OF THE ADDITIONAL INSPECTOR GENERAL OF FOLICE
ELITE FORCE KPK PESHAWAR DELIVERED ON 02-04-2018 WHEREEY
APPELLANT'S DEPATMENTAL APPEAL VIAS REJECTED.

PRAYER: ON ACCEPTANCE OF INSTANT SERVICE APPEAL BOTH
IMPUGNED ORDERS DATED 30-052016 AND 08-02-2018 MAY
GRACIOUSLY BE SET ASIDE AND AP?ELLANT BE RE-INSTATED IN HIS
SERVICE FROM THE DATE OF DISMISSAL WITH ALL CONSEQUENT!AL
SERVICE BACK BENEFITS AND ANY OTHER RELIEF WHICH THIS
HONQURABLE TRIBUMAL DEEMS PROPER BE ALSO GRANTED.

Respectfully Sheweth:

U

F T'("‘"ij'l"“i' T&\«—ﬂ“F’nﬁ
g 1. That appellant was enrolled as a Constable in the Police

Department in the year 006 thus had rendered about

10 years service fill 30-05- ’Ol 6. Ever since his recruitrent

the oppellom always per'ormed his assigned duﬂes withs

% Khyber akhtulkhewn

Service Tribunat
Pe shawgr
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\ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR '

Service Appeal No. 495/2018

Date of Institution ... 09.04.2018
Date of Decision .. 29.06.2021 \\%,

Momin Khan S/O Banaras (Ex-Ccnstable No. 2535 Elite Police
Force KPK) R/O Village New Qazian, K.T.S, Tehsil & District
Haripur. A h 1
(Appellant)

~ \Versus
Provincial Police Officer, Khyber Pak'htunkhwa, Peshawar and three

other. : :
(Respondents)

MR. MOHAMMAD ASLAM TANOLI,

Advocate . | For appellant.
MR. KABEERULLAH KHATTAK,

Additional Advocate General ... . For respondents.
MR. SALAH-UD-DIN, MEMBER (JUDICIAL)
MS. ROZINA REHMAN, MEMBER (JUDICIAL)

MR. ATIQ-UR-REHMAN WAZIR, - .. MEMBERJ(EXECUTIVE)

JUDGMENT

SALAH-UD-DIN, MEMBER:- The appellant has filed the
instant Service Appeal against the imbugned order dated 08.02.2018,

passed by Additional Inspector General of Police Elite Force Khyber
Pakhtunkhwa Peshawar, Whereby the departmental appeal filed by the
appellant was rejected ard the order cated 30.05.2016, passed by t’n‘e‘
Deputy Commandant :RRF Khyber Pakh:unkhwa Peshawar regarding the

dismissal of the appellant from service was upheld.

2. Precise facts are that the appellant was serving as Constable in

RRF Unit No. 14, when disciplinary action was initiated against him on
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the ground that he was charged in case FIR No. 30 dated 18.01.2016
under sectioh 17 (3) Harraba registere:d at Police Stat’iovn Oghi District
Mansehra. On conclusion of inquiry, the appellant was dismissed from
service vide order dated 30.05.2016 nassed by Deputy Commandant
RRF Khyber Pakhtunkhwa Peshawar. The departmental appeal filed by
the appellant was also rejected vide order dated 08.02.2018, hence the.

instant Service Appeal.

3. . Respondents submitted their reply, wherein it was méinly alleged
that as the appellant was charged in a criminal case and the charges
againSt him stood proved in a proper inquiry, therefore, he has been
rightly dismissed from service.

4., The instant Service Appeal was decided by a Division Bench of
this Tribunal on 22.08.2019 by rendering dissenting judgments,

therefore, the appeal was referred to Larger Bench for its decision.

5. Mr. Muhammad. Aslam Tanoli, Advocate, representing tne

appellant has argued:that the appellant was falsely implicated in the .

. criminal case and has been acquitted by a cdmpetentcourt. He furthes
2 : / contended that the appellant was proceeded against on the ground of
T his involvement in the criminal case, however the acquittal of the
| appellant has vanished the very grcund, which provided base fo'ri
disciplinary action ag:ainst the appellant. He next argued that after

arrest of the appellan‘t in criminal case; the respondents were required

to have suspended the appellant and should have waited for conclusion

of trial of the appellant, however the respondents dismissed the

appellant in a hasty manner, without complying the relevant provisiohs

of inquiry as prescribed in Police Rules, 1975. He further contended that

after acquittal of the appellant in the criminal case on 17.10.2017, he

applied for obtaining attested copy of the judgment, which was
delivered to him on 27.10.2017 and ke filed departmental appeal on
17.11.2017, which is well within time. He next contended ihat
departmental ap}peal "'of the appellant was dismissed vide impugned
order dated 08.02.2018 but no copy of the same was communicated to
the appellant, therefore, he submitted an application for obtaining copy
of the said order, which was allowed and the appellant was handed over
the copy of the order.on 02.04.2018, while he filed the instant appeal
on 09.04.2018, which is within time. Ir the last he contended that the

ED




impugned order of dismissal of. the appellant is wrong and illegal, hence
" liable to be set-aside. Reliance was placed on PLD 2010 Supreme Court
695, 2013 SCMR 752, 2019 PLC (C.S)'255, 1998 SCMR 1993, 2003 PLC
(C.S) 514, 2001 PLC (C.S) 667, PLJ 2015 Tr.C (Services) 152, PLJ 2015
- Tr.C (Services) 154, PU 201"5 Tr.C_;(Services) 197, PLJ 2015 Tr.C
(Services) 208, PLJ 2015 Tr.C '(Servicés) 211, 2009 PLC (C.S) 471 and

2009 PLC (C.S) 477. : |

6. Conversely, learned Additional Ldvocate General has.contended
that the appellant was involved in a criminal case of Harraba, therefore,
disciplinary action was taken aga}nst him in accordance with Police
Rules, 1975 and after conducting of proper inquiry, he was rightly
dismissed from service. He next contended that the acquittal of the
appeflant in crimﬁnalg case cannot entitle him to be exonerated in'
disciplinary action taken against him byv the competent Authority. He
further argued that the departmental as well as service appeal of the
appellant were badly time barred, therefore, on this score alone, the'
appeal in hand is liable to be dismissed. Reliance was placed on 2006
SCMR 554, 2010 SCMR 1982, 2012 SCMR 195, 2006 SCMR 453, 2013
N /)SCMR 911 and 2013 PLC (C.5) 1071.

e Arguments heard and record perused.

8. A perusal of record would show that the appellant was serving as

Constable in Elite Police Force Khyber Pakhtunkhwa, when he was
charged and arrested in criminal czse bearing FIR No. 30 dated
18.01.2016 under section 17(3) Harraba registered at Police Station

e o
PSR

Oghi District Mansehra, therefore, disciplinary action was taken against

the appellant and' he was dismissed from service by the cbmpete,ﬂt
Authority vide order dated 30.05.2016. According to Article No. 194 of

Civil Service Regulations, if a civil servant or employee has been

G T A e

charged for a criminal offence, he is to be considered under suspension
from the date of his arrest and cannot be dismissed from service. CSR

194 is reproduced as below:-

"A Government Servant who has been charged
for a criminal offence or debtand is committed to
prison shall be considered as under suspension

from the date of his arrest. In case such a
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Service

Government servant is not a/'frasted or is released
on bail, the competent Authority may suspend
him, by specific order, if the charge against him
is connected W/'th his posit/l%n as govemmenf
servant or is likely to embarrass him in the
discharge of his duties cor involves moral
turpitude.  During  suspension  period  the
Government servant shall be entitled to the

o R4

subsistence grant as admissible under F.R-53".

In the instant case, the respondents, without waiting for the outcome of
the criminal case, have dismissed the appellant by ignoring Article 194
of.CSR, therefore, the action taken pby the department is not in

consonance with Article 194 of Civil Service Regulations.

09. The disciplinary action was taken against the appellant on the .
ground that he was charged in Case FIR No. 30 dated 18.01.2016 under
section 17(3) Harraba registered at Police Station Oghi, however the
appellant has been admittedly acquitted in the said criminal case by
learned Sessions Judge Torghar (at Oghi) ~ vide judgment dated
17.10.2017. Nothing is available on the %record, which could shgw that
the acquittal of the appellant has been challenged by the department
through filing of appeal before the higher forum. In this situation, the
acquittal order Qf the appellant has attained finality. It is settled law
that acquittal of an accused in a criminal case even if based on benefits
of doubt would be considered as honourable. In case of dismissal of civil
servant/employee on charges of registration of a criminal case, if the
civil servant/employee is later on acquitted, then the dismissal cannot

remain in field.

10. So far as the question of limitation is concerned, the appellant
was acquitted in the criminal case vide order/judgment dated
17.10.2017 and after obtaining copy of the judgment on 27.10.2017,
the appellant filed departmental appeal on 17.11.2017, which is within
time. August Supreme Court of Pakista:ﬁ in its judgment reported as

PLD 2010 Supreme Court 695 has held as below:-

"We may also observe in this context that the

respondent had been acquitted in the criminal

Akheustwis
Tribunuy

! Beshawgs-




case on 22.09.1998 .and he had filed his
departmental appeal on 12.10.1998, i.e within
three weeks of his acquittal in the relevant
criminal case. It would havz been a futile
attempt on the part of the respondent [0
challenge his removal -from service before
earning acquittal in the relevant criminal case
and, thus, in the peculiar circumstances of this
case we have found it to be unjust and
oppressive to jpenalize the respondents for not
filing his departmental appeal before earning his
acqu/ftal in the criminal case which had formed

the foundation for his removal from service”

11. In light of the above discussion, the appeal in hand is accepted by

'settmg aside the |mpugned order of dismissal of the appellant and he is

remstated into service with all back benefits. Parties are left to bear

their own costs. File be consigned to the record room.

ANNOUNCED
29.06.2021
e __/';'/'
‘_ m,,_c_"_ —
(ROZINA RY | (SALAH-UD-DIN)
MEMBER (JURICT | MEMBER {JUDICIAL)

(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVKE)
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L .~ IN.THE.SUPREME COURT OF PAKISTAN
L] (Appellate Jurisdiction)

" CPLA NO. /2021

s ) Provincial Police Cificer, Khyber P AKhi:unkhwa,
L a Peshawar & Others
o SO PETITIONERS

- . ta

VERSUS

Momin Khan § : ' ) RESPONDENT

R

NOTICE

R
. /’/_’"Z”,—/b
W eat ar .
RN

%/J

Fowle

o 7 Momin Khan 5/ 0 Banaras (Ex-Constable 0.2536 Elite Police Force
< - 777 77T KPK) R/ o Village new Qaziun, K.T:S Tehsil & District Haripur

R

 Please take notice Registered A/D post to the effect that I am filing
CPLA with stay application in the above titled case égainst the judgment of
the Hon'’ble Khyber Pakhtunkhwa Service Tribunal, Peshawar dated
29/06/2021 in service appeal No0.495/2018 before the Supreme Court of

Pakistan in its Branch Registry at Peshawar. L
o

(Moin-ud-Din Humayun)
Advocate'-on-Recg)rd

. Supreme Court of Pakistan
et ' YT 7 For Government
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