17.03.2022 " Due to retirement of the Hon’able Chairman, the

Tribunal is defunct, therefore, the case is adjourned for

the same as before on 19.05.2022. Q‘L/\
eader

19.05.2022 Counsel for the petitioner present. Mr. Noor
Zaman Khattak, District Attorney for respondents

present.

Learned District Attorney seeks some time to
implement the judgment. Last opportunity granted. To
come up for implementation report before S.B on

16.06.2022 at camp court Abbottabad.

(Kalim Arshad Khan)
Chairman
Camp Court Abbottabad

1£.06.2022 Petitioner alongwith his counsel present.  Mr.
Muhammad Adeel Butt, Additional Advocate General

alongwith Gul Shehzad, SI for respondents present.

Implementation  report  not  submitted.
Representative of the respondent department stated that
they have filed application for early hearing in CPLA
before august Supreme of Court of Pakistan. Granted with
strict  direction  either to  submit conditional
implementation report or stay order. To come up for

implementation report on 17.08.2022 before S.B at camp

\

(Fareeha Paul)
Member (E)
Camp Court A/Abad.

court Abbottabad.
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Execution Petition N0.08/2022
06.01.2022 Learned counsel for the petitioner present.

The petitioner through this Execution Petition has brought the judgment ”
of this Tribunal for execution which was passed in his favor on 14.10.2021, in-
service appeal No. 500/2019. The findings in the judgment were followed by the

operative part as copied below:-

“In light of the above discussion, the appeal in hand is partially allowed ',
and the impugned orders are modified by converting major penalty of '
compulsory retirement from service into minor penalty of forfeiture of S
two years approved service. The appe//ant stands reinstated into
service from the date of his compulsory retirement, however, the

intervening period shall be treated as leave without pay.”

The petitioner has submitted that the judgment is still in field and has not
been suspended or set aside by the august Supreme Court of Pakistan.
Therefore, the respondents are legally bound to pass formal reinstatement order
and he prayed for implementation of the judgment at his credit in letter and.

spirit.

Needles to say that the respondents are at liberty to challenge 'the _
judgment at credit of the petitioner before the august Supreme Court bf :
Pakistan, if so advised; however, filing of the petition against the judgment-
before august Supreme Court of Pakistan does not absolve the respo‘ndents_
from their obligation from implementation of the judgment of this Tribunal i'n |
letter and spirit unless the “same is suspended by a specific order of the august
Supreme Court of Pakistan. If the respondents are not in possession of any such
order, they are supposed to implement the judgment at credit of the pétitidner_
but with liberty to gét an affidavit from him for return/restoration of the
benefits, if the judgment of this Tribunal at his credit is set aside by the august
Supreme Court of Pakistén. Copy of Execution Petition alongwith copy of this
order be sent to Respondent No. 3 for implementation report on or before the

date fixed. Notice of Execution Petition be given to other respondents.

To come up for implementation report on 17.03.2022 before S'.B_ét

camp court, Abbottabad -

CHA



POLICE DEPARTMENT DISTRICTY MANS_EHRA

Office of the DPO Mansehra No. S690  /p|  dated 25703 /2022

From: A -The District Police Officer,
Mansehra.
To: The Assistant Inspector General of Pollce Legol

Khyber Pakhtunkhwa.

Subject: ' (1) _EXECUTION PETITION NO. 08/2022 TITLED MUHAMMAD

MAZHAR EX. HC NO. 41 S/O JANGRAIZ KHAN VS IGP KPK
& OTHERS (2) EXECUTION PETITION NO. 348 MUHAMMAD
SALEEM NO. 488 VS IGP KPK & OTHERS (3) EXECUTION
PETITION NO. 09 ABDUL ZAHIR S/O ABDUL WAHID VS IGP
KPK & OTHERS (4) SERVICE APPEAL NO. 5682 OF 2020 EX
CONSTABLE_ MUHAMMAD JAHANGIR NO. 1092 VS$ DIG
HAZARA & OTHERS.

Memo:

Kindly refer to the subject service appeals which were

decided: by the honorable Khyber Pakhtunkhwa service Tribunal Camp

Court Abbottabad. The judgments were sent to your good office for ﬁilihg'

of CPLA in the apex court. Consequently, the scrutiny committee of the

law department held all the judgments fit for filing of CPLAs.

_ The appellant of the above cited judgments have field
execution petitions No. 08, 09 & 348/ 2022 before the honorable Khyber

Pakhtunkhwa  Service Tribunal Peshawar for the implementation of -

judgments.

The Honourable Khyber Pakhtunkhwa Service Tribunal

vide its order dated 20.05.2022 directed for the implementation of

judgment and submission of report on 16.06.2022.

It is therefore, requested that office of learned Advoco’re -

General Khyber Pakhtunkhwa Peshawar may kindly be approached, for
early hearing of CPLAs with stay orders for suspenSIon of opercmon of

judgments/execution proceedings or to |mplemen’r descien, please.

District Policg
Mansehra



Form- A
FORM OF ORDER SHEET
Codrt of
Execution Petition No. 08/2022
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 06.01.2022 The execution petition of Mr. Mohammad Mazhar submitted
today by Mr. Mohammad Aslam Tanoli Advocate may be entered in
the relevant register and put up to the Coult for proper order please.
’@_,_W
REGISTRAR '
o This execution petition be put up before S. Bench at Peshawar
on_©O éiol h;),
CHA AN
S o - S
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- BEFORE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Execution petition No...7..7 /770700

Muhammad Mazhar $/O Jangraiz Khan (Head Constable No. 41, District
Police Mansehra) R/O village Jiya Maira, P.O. College Doraha, Tehsil and
DiISTCt MANSENIO. .. v e e e e (Petitioner)

Versus

1. Provincial Police Officer, KPK Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.
3 District Police Officer Mansehra........................ (Respondents)

EXECUTION PETITON IN SERVICE APPEAL NO. 500/2019.

INDEX
S/No. | Description of documents Anne- |Page
Xure No.
1. Execution petition. 0/ /05/
2. Service Appeal A 06 - /3
3. KPK Service Tribunal Decision 14-10- | “B” W’/?
2021
4, Duty Report Dated 29-10-2021 and | “C&D" [ ©
Copy of CPLA Nofice. oy
5. Wakalathama
2
( /3o
PETITIONER

HROUGH W
MOHAMMAD Asffw TANOL
ADVOCATE HIGH COURT

Dd’red%-m -2022 HARIPUR
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" BEFORE HONOURABLE KHYBER PAKHTUNKHWA .
SERVICE TRIBUNAL PESHAWAR ¢

00/2022

Execution petition No......../........

&9 \‘
- e Tripyt
Muhammad Mazhar $/O Jangraiz Khan {Head Constable No. 41, DistriC
Police Mansehra) R/O village Jiya Maira, P.O. College Doraha, Tehsil and
DISTCT MONSENIA. ..o e eee (Petitioner)

2

Provincial Police Officer, KPK Peshawar.
Regional Police Officer, Hazara Region, Abbottabad.
District Police Officer Mansehra.............ccccoooeeeee. (Respondents)

WN -~

EXECUTION PETITON IN SERVICE APPEAL NO. 500/2019 FOR
IMPLEMENTATION OF JUDGMENT/DECISION DATED 14-10-2021
OF THIS HONOURABLE SERVICE TRAIBUNAL ON CONDITIONAL
AND PROVISIONAL BASIS TILL OUTCOME OF CPLA (IF ANY)
FLED BY RESPONDENTS/POLICE DEPARTMENT AGAINST
PETITIONER.

Respectfully Sheweth:

1. That petitioner/appellant filed subject fitled service
appeal before this Honorable Service Tribunal
against the orders of Respondents whereby
appellant was Compulsorily Retired from service and

his departmental appeal was rejected in flagrant



violation and negation of law, departmental rules
and regulations. (Copy of the service appeal is

altached as Annex-“A").

That this Honorable Service Tribunal while accepting
subject service appeal No. 500/19 issued the
judgment/decision dated 14-10-2021 that “the

appeal in hand is partially allowed and impugned

orders are modified by converting major penalty of

compulsory retirement from _service _info _minor

penalty of forfeiture of two years approved service.

The appellant stands reinsfofed into service from the

date of his compulsory retirement, however the

intervening period shall be treated as leave wifhout
pay". (Copy of judgment/order dated 14-10-2021 is

attached as Annex-“B").

That on receipt of attested copy of the

judgment/decision dated, the appellant reported

for duty on 29-10-2021. (Copy of duty report is

attached as Annexure-“C").

That Respondents instead of taking appellant on
duty has issued an un-dated and un-signed Notice

stating therein that they are going to file CPLA with
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stay application against the judgmén’r of Honorable
KPK Service Tribunal Peshawar dated 14-10-2021
before the Supreme Court of Pakistan in its Branch
Registry at Peshawar. (Copy of the Notice is

attached as Annexure “D").

That there is no stay order from the Apex Supreme
Courf of Pakistan Islamabad in this respect. Petitioner
is jobless since his dismissal from service i.e. 14-11-
2016 and has no source of income 1o live on;
therefore, appellant and his family members are

badly suffering financially.

That despite petitioner's incessant approaches to
respondents, they are reluctant to allow appellant to
join his duties as decided by this Honorable Tribunal
even on conditional and provisional basis subject 1o
out come of CPLA ‘(if any) filed by Respondent’s/
Police Department against the petitioner. Hence this

Execution Petition on the following:

GROUNDS:

A)  That as this Honorable Service Tribunal in its
judgment dated 14-10-2021 had ordered
that “that “the appeal in hand is partially




B)

C)

D)

@

allowed and impugned orders are modified

by converting major penalty of compulsory

retirement from service into minor penalty of

forfeiture of two years approved service. The

appellant stands reinstated into service from

the date of his compulsory retirement,

however the intervening period shall _be

treated as leave without pay’.

That there is no stay order from the Apex
Supreme Court of Pakistan against the
judgment and order dated 14-10-2021 of this
Honorable Service Tribunal and order is in the
field. Respondents must comply with the said

order.

That departmental authorities/respondents
are not paying any heed to the decision
dated 14-10-2021 of this Honorable Tribunal,

hence instant execution petition.

That petitioner alongwith his family is facing
financial distresses due to his unemployment

and deserves to be allowed to join his duty in
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the light of decision dated 14-10-2021 of this

Honorable Service Tribunal.

E) That instant execution petition is well within
time and this Honorable Service Tribunal has
got every jurisdiction to entertain and

adjudicate upon the same.
PRAYER:

It is, therefore, humbly prayed that this Honorable Service
Tribunal may graciously be pleased to accept this Execution
pefition and issue necessary orders/directions fo be
respondents to allow the petitioner to join his duties in the light
of judgment/decision dated 14-10-2021 of this Honorable

Service Tribunal. %
PETITKONER

HROUGH W

MOHAMMAD ASLAM TANOLI
ADVOCATE HIGH COURT
AT HARIPUR
AFFIDAVIT

|, Muhammad Mazhar S/O Jangraiz Khan petitioner do hereby solemnly
affirm that the contents of fore-going petition are true and correct o the
best of my knowledge and belief and nothing has been concealed from

this honorable Tribunal.
/A U
B PR DEPONENT

Dated: 06 -01-2022
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No..< 7. /?

Mohammad Mazhar $/O Jangraiz Khan (Ex-Head Constable
No. 41 District Mansehra) R/O Village Jiya Maira, P.O. College
Doraha, Tehsil & District Mansehra.

Appellant
VERSUS

1. Provincial Police Officer, Khyber Paktunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.

3. District Police Officer, Mansehra
Respondents

SERVICE APPEAL UNDER SECTION-4 OF KPK SERVICE TRIBUNAL

ACT-1974 AGAINST ORDER DATED 14-11-2016 OF THE DISTRICT

POLICE OFFICER MANSEHRA WHEREBY APPELLANT HAS BEEN
COMPULSORILY RETIRED FROM SERVICE AND ORDER DATED 13-
12-2018 OF REGIONAL POLICE OFFICER HAZARA REGION
ABBOTTABAD WHEREBY APPELLANT'S DEPARTMENTAL APPEAL
HAS BEEN REJECTED.

PRAYER: ON ACCEPTANCE OF INSTANT SERVICE APPEAL
IMPUGNED ORDERS DATED 14-11-2016 AND 13-12-2018 OF THE
RESPONDENTS MAY GRACIOQUSLY BE SET ASIDE AND APPELLANT
BE RE-INSTATED IN HIS SERVICE FROM THE DATE OF
COMPULSORILY RETIREMENT WITH ALL CONSEQUENTIAL SERVICE
BACK BENEFITS.

Respectfully Shewéfh:—
The brief facts of the instant case are as under:-

1. That the appellant was enrolled as Constable in the
Police Depariment on 15-09-1999 and subsequently
promoted to the rank ofjﬁod Constable.

e A

N

Y|



2.

The appellant OlWOYS performed his assigned duties with
devotion, dedication and honesty. Appellant was
awarded with commendation certificates and cash

rewards on occasions for his tremendous service by his

High-Ups. He has meritorious service record at his credit.

That to bad of his luck, while appellant posted as Head
Constable (Quick Response Force) at Police Stafion
Mansehra the illness of his son took a serious furn and he
was in acute constrain thus applied for grant of 15 days
|e0ve. vide application dated 18-08-2016. (Copy of
application dated 18-08-2016 is attached as Annex-"“A").

That appellant waited for sanction of his applied leave fill
07-09-2016 but finding no response 1o his genuine request
he had to proceed on leave for medical treatment of his

ailing son. He informed and took permission from his

Inchorge/SHO PS City Mansehra.

That when circumstanced did not allow the appellant to
join his duty, then he in continuation of his previous
request, submitted another application for grant of
further 02 (two) months Earned Leove. on 22—09—2016
(Copy of application dated 22-09-2016 is aitached as

Annex-"B").

That the District Police Officer Mansehra instead of faking
into consideration the genuine request of appellant on

humanitarian grounds resorted fo @ very harsh and unjust
/



action by awarding the appellant with major penalty of
combulsorﬂy retirement from service vide order dated 14-
11-2016 and that too wi’rhéuf conducting any proper
departmental inquiry, issuing of charge sheet and show
cause notice efc; Even opportunity of personal hearing
wds not afforded to the appellant. (Copy of order dated
14-11-2016 of DPO Mansehra is attached as Annex-“C").

That appellant remoined incessently busy and had to
spend colossal amount on the medical freatment of his
ailing son. He had to suffer mentally, financially as well
physically due to the very reason thus earlier could not
file a departmental appeal to the Regional Police Officer
Abbottabad. (Copies of the Medical Treatment's

documents are attached as Annex-“D/1 to D/43").

That when appellant found a sigh of relief he fled a

- department appeal dated 13-11-2018 before the

Regional Police Officer, Hazara Regibn, Abbottabad
against the impugned order dated 14-1 1-2016 passed by

the DPO Mansehra. (Copy of departmental appeal
dated 13-11-2018 is attached as Annex-“E").

That even the appellate authority/Regional Police
Officer, Hazara Region, Abbottabad without considering
the appellant’s genuine cause rejected the appeadl vide
his order dated 13-12-2018. (Copy of order dated 13-12-
2018 of the RPO Abbottabad is attached Annex-“F").
A - ‘
W(/{
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10.

That though the appellant's departmental appeal was
rejected on 13-12-2018 but its copy was delivered to him
on 03-04-2019 and that too on the specific request of
Oppellch’r dated 18-03-2019 (Copy of application dated

18-03-2019 is aftached as Annex-“G"), hence this service

appeal on following Gmon‘gs‘r other grounds:-

GROUNDS:

A)

That impugned orders dated 14-11-2016 and 13-12-2018
of Respondents are illegal, unlawful, void ab-initio,
against the law, departmental rules & regulations, inquiry
procedure have been passed slips'hod in manner,
against the facts and circumstances of the case, hence

are liable o be set aside.

That ‘responden’rs have not treated the appellant in
accordance with law, departmental rules & regulations
and policy on the subject and have acted in violation of
Arficle-4 of the constitution of Islamic Republic of
Pakistan 1973 and unldwful_ly passed the impugned
orders, which dre ilegal, unlawful, unjust, unfair, contrary

to the facts and circumstances; hence not sustainable in

the eyes of law.

That no proper departmental inquiry was conducted by
the respondents of which conduction was mandatory
under law before awarding appellant with major penalty

of compulsorily retirement from service. No Show Cause

P
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E)

F)

Notice was issued to the appellant. Even the appellant

was not afforded with the opportunity of personal

hearing which was mandatory under the law.

That appellate authority has also foiledlfo abide by law:
and even did not take into consideration the grounds
taken by appellant in the memo of dppeol. Thus the
impugned order of the appellate authority is contrary to
the law as laid down in the KPK Police Rules 1934, other
departmental rules regulations read with section 24-A of
the General Clause Act 1897 read with Article 10A of the

Constitution of Islamic Republic of Pakistan 1973.

That the allegations on the basis for which the appellant
has been awarded with the major punishment of
compulsorily retirement from service are incorrec‘r.
Appellant did not absent himself wilfully or without
reason, he applied for grant of long leave due to serious
iiness his son whose life was in danger and the appellant
in a state of compulsion had to proceed on leave. His
officers did not took Gpp,éllcm’r's circumstances seriously
and he was penalized harshly and unjustly in a haste’
against ’rhé ‘Iow, departmental rules & regulations,
procedure, facts and principleé of natural justice, hence

impugned orders are not sustainable in the eyes of law.

That before depriving the appellant from service it was
mandatory upon the respondents to have provided him

all the opportunities/chances of defense laid down by

G
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the law. That appellant »is jobless since his compulsorily

retirement and only source of his living is pension.
PRAYER:

It is therefore, humbly prayed that on acceptance of
instant appeal the impugned orders dated 14-11-2016 and
13-12-2018 of the respondents may graciously be set aside
and the appellant be reinstated in his service from the date

of compulsorily retirement with all consequential service

back benefits.

Any other relief which this Honorable Tribunal deems fit in

the circumstance of the case may also graciously be

awarded. 21
A LLANT

THROUGH w =

(MOHAMMAD ASLAM TANOLI)
- ADVOCATE HIGH COURT
HARIPUR

Dated: /2-04-2019

VERIFICATION

| Mohammad Mazhar S/O Jangraiz Khan do hereby solemnly
declare and affirm that the contents of instant appeal are

true and correct to the best of my knowledge and nothing

has been concealed therefrom.
o

Dated:fZ-64-2019 | Deponeht/Appellant

Wil

-



&

BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Mohammad Mazhar $/O Jangraiz Khan (Ex-Head Constable
No. 41 District Mansehra) R/O Village Jiya Mdaira, P.O. College
Doraha, Tehsil & District Mansehra.

Appellant

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.

3. District Police Officer, Mansehra.
' Respondents

SERVICE APPEAL

AFFIDAVIT:

I, Mohammad Mazhar S/O Jangraiz Khan do hereby
solemnly declare and affirm on oath that the contents of
the instant Service Appeal are true and correct to the best

of my knowledge and belief and nothing has been

suppressed from this Hors aple Service Tribunal.
R 'i~

T

"j‘__»; * Deponéht/Appellant
Dated: £204-2019

Identified By: — |

MohoMcd slam Tanoli -

Advocate High Court :

At Haripur, Appéliant
Aleri S
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- BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Mohammad Mazhar S/O Jangraiz Khan (Ex-Head Constable
No. 41 District Mansehra) R/O Village Jiya Maira, P.O. College
Doraha, Tehsil & District Mansehra.

, Appellant

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.

3. District Police Officer, Mansehra.
: Respondents

SERVICE APPEAL

CERTIFICATE

It is certfified that no such Appeal on the subject has ever

been filed in this or any other court prior to the instant one.

Dy

APPELLANT

Dated: /2-04-2019

y 2



BEFORE HONOURABLE KHYBER PAKHTUNK
SERVICE TRIBUNAL PESHAWAR

Appeal No 5?'9 I

Mohammad Mazhar S/O‘ Jangraiz Khan (Ex-Head Constable

~No. 41 District. Mansehra) R/O Village leo Maira, P. O. College |

Dorahaq, Tehsn & District Mansehra.

Edhvy iy o P“"'h'l’kﬂ\wa

A e“GﬁT“ few Teibunag
VERSUS ’ . Dinry No. ﬂ@g

T ————————

1. Provincial Police Officer, Khyber Paktunkhwa, PeshawRited 7/ 22/
2. Regional Police Officer, Hazara Region, Abbottabad.
3. District Pohce Offlcer Mansehra

: Responderj’rs

SERVICE APPEAL UNDER SECTION-4 OF KPK SERVICE TRIBUNAL
ACT-1974 AGAINST ORDER DATED 14-11-2016 OF THE DISTRICT
POLICE OFFICER MANSEHRA WHEREBY APPELLANT HAS BEEN

~ COMPULSORILY RETIRED FROM SERVICE AND ORDER DATED 13-

12-2018 OF REGIONAL POLICE OFFICER HAZARA REGION
ABBOTTABAD WHEREBY APPELLANT'S DEPARTMENTAL APPEAL

¢ 7DHAS BEEN REJECTED.

F%ﬂ{.ﬁd@ﬁ}ﬂ%\\g

12 agisﬁirﬁ:

PRAYER: ON ACCEPTANCE OF INSTANT SERVICE APPEAL
IMPUGNED ORDERS DATED 14-11-2016 AND 13-12-2018 OF THE ]
RESPONDENTS MAY GRACIOUSLY BE SET ASIDE AND APPELLANT
BE RE-INSTATED |IN - HIS SERVICE FROM THE DATE OF
COMPULSORILY RETIREMENT WITH ALL CONSEQUENTIAL SERVICE
BACK BENEFITS

Respec‘rfully Sheweth:-

The brief facts of ’rhe instant case are as under -

- 1. That the oppellcm’r was enrolled as: Constoble in ’rhe

Pollce Department on 15 09-1999 and subsequen’rly

- promoted to the rank of Head Constable.

e — =
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR
- AT CAMP COURT ABBOTTABAD

Serv:ce Appeal No. 500/2019

. Date of Institution ... 12.04. 2019

- Date of Decislon 14.10.202’1

Mohammad Mazhar S/O Jangraiz Khan (Ex- Head Constable No. 41
District Mansehra) R/O Village Jiya Maira, P.O College Doraha,
Tehsil & Dlstrlct Mansehra

N

(Appellant)
VERSUS"
" Provincial Police Ofﬂcer Khyber Pakhtunkhwa, Peshawar and two
.others. :
o (Respondents)
MR. MOHAMMAD ASLAM TANOLI :
'Advocate ' --- - For appellant,
- MR, MUHAMMAD ADEEL BUTT, .
Additional Advocate --- ~ For respondents.
~ MR. AHMAD SULTAN TAREEN ——- CHAIRMAN

MR. SALAH-UD-DIN - g '~ MEMBER (JUDICIAL)

JUDGMENT:

SALAH-UD-DIN, MEMBER ;-

| PreCl se 'faft‘s giving rlse to ﬂllng of the mstant

_-/ - service appeal are that the appellant while serving as
.Zb/_ H.ead Constable’ was proceeded,agalnst departmentally
on the allegations of his absence from duty with effect

from 07 09.2016 till 14. 11 2016. On conclusion of the

"‘WTESTED mqunry, the appellant was awarded maJor penalty of

"‘Lompulsory retirement from service, which was

o lv‘ib!.uu.! )
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"challent_jed by the appellant through ~ filing  of
departmental appeal however the same was filed by the

' appellate Authorlty, hence the nnstant service appeal

2.  Notice was issued to the respondents,.who

: submitted their comments.

3. Learhed counsel for the appellant has contended
o that as,thel son of the appellaht was seriously ill and
ho:spita.lized, therefore, the'appel!ant applied for leave,
‘however the same was not responded, hence the .
appellant "took verbal permission from the concerned
SHO and'weht' to hospital. for attehding, his’ ailingv son;
"that neither any show—cause notice nor any statement of
allegations- as well a.s charge sheet were 'issuec_i to the
'ap'pe-llant_ and thus the mandatory prov_isipns of Khyber
' | - Pakhtunkhwa Police RtJles, 1.9'75 were not complied with
? ~ /. in the so called in‘quity conducted against the appellant;
*"“‘\— th'at'whele ‘of the proceedings were taken at the back of
| the appetlant without pro"vid,ing him ahy opportunity of -
'self - defense or personal .hearihg;. that the medi’cal.
documehts regarding the illness of son of the ‘appellant
were. p_roduced before the appellate Authority: but the
same were not conside-'red and the appeal was dismissed
without as'_signing any cogent r‘.eason;. that the competent
Authority has. treated the period of absence of the
appel'lant as leave without pay, therefore, the appellant
could not ha\/e' been awarded the punishment ~ of
' compuisory retirement from eervice, as the period of his
absence v'vas'regu‘larized by th'e competent Authority
himself; that the lmpugned orders being wrong and
illegal are liable to be set-aside. Reliance was placed on
PLJ 2007 Tr.C (Serwces) 137, PLJ 2017 Tr.C (Services)
TESTED 100, PLl 2013 TrC (Services) 68, 2008 SCMR 1369,
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2013 SCMR 1053; 2016 PLC (C.S) 682, 2013 PLC (C.S)

11294 and 2015 Tr.C (Services) 241.

4, On the other hand learned Additional Advocate

,General for the respondents has contended that the

appellant remalned absent from duty without any leave

or permnssron of the competent Authonty and has thus

. committed gross misconduct; that a regular inquiry was

conducted in the matter against the appellant, however

‘he did notj,optto appear before the inquiry officer despite -

personal service; that the . allegations. against the

appellant stood prov‘ed in a regular inquiry, therefore, he

has rightly been awarded the penalty ‘o.f compu.lsory

retir’ement‘from service; that the departmental appeal of

the appellant was. tir‘ne' barred, therefore, the instant

service appeal is not maintainable and liable to be
dismisse_d on this score alone; that the competent
Au'thority, has treated ‘the period of_ab.sence of the
appellant from duty as leave without pay, however the
same cannot be considered as regularlzation.of his period

of absence. Réliance was placed on 2020 PLC (C.S) 448.
5. Arguments heard and record perused.

6. A perusal' of the record would show that the
impugned penalty was awarded to the appell_ant on the
ground that he remained absent from duty with effect
from 07.09.2016 till 14.11.2016 without any leave or

permission from the cornpetent Authority. The appellant

was issued charge sheet as ‘well as statement of
alleoatlons and DSP Circle Shinkiari was nomlnated as
inquiry .ofﬁcer in the matter. The coples of the notices

issued.t’o the appellant by the inquiry officer are available

" on record, which'would show that the appell'ant did not

bother to appear'.before the inquiry officer despite



personal service on two occasions. The contention of

learned coUn,sel for the appellant that the appellant was

not associated with ‘inquiry proceedings is thus

- misconceilved.,

7. - The contentlon of the appellant that the competent

- Authorlty has regularlzed the absence of the appellant by

treating the same as leave  without -pay is also

m‘isconceived August Supreme Court of Pakistan in its .

judgment reported as 2020 PLC (C S) 448 has held as

below -

9. Perusal of this office order.would reflect
that the competent authority in the first paragraph
~ of office order has. expressed its mind explicitly on
the unauthorized absence of the respondent by
imposing the major penalty . of compulsory
retirement from service with immediate effect. So
far as the second portion of the office order is
concerned, since. the penalty /mposed by the
competent authority was of compulsory retirement
which follows the payment of salaries and other
" dues till the date of imposing such penalty,.
therefore, in our opinion, it was necessary to give
- finding as to how such absence is to be treated,
therefore, to say that since the un-authorized
absence of the respondent was treated as
extraord/nar//y leave in term of rule 9(3) of the
E Revised Leave Rules, 1980 does not appeal to our
mind. -If this would have been the case then the
first paragraph of the office order .would be
redundant, on the contrary it categor/ca//y providés
for the consequences of the . un- author/zed
absence

8. The appellant had applied for leave on the ground
of severe illness of his son, however the same was not
sanctloned. The appellantln his clepartmental appeal as

well as"inthe instant appeal has taken the plea that'it

. was on account of severe illness of the son of the

'appel,lant that he remained ‘absent from duty. In this

_respect, he has also annexed copies of medical
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'treatment of his son. Although the charge of absence

from duty is proved fram the record as the appellant

_ remalned‘absent from duty WIthOUt any sanctioned leave

or prior permission of the comp'etent Authority, however

in the given. circumstances, the penalfy awarded to the

- appellant is too harsh and does not comménsurate with

the gravity of the misconduct committed by him.

9. In .Iight of the above discussion, the appeal in hand
is partially allowed and fhe .imbugned orders are modified
by converting.‘.m.ajor penalty of compuléory»retirement
from sevrvice into minor penalty of fo-rfeitu.r'e' of two years

approved service; The appellant'stands reinstated into

- service from the 'dat'-e of his compule'ry retirement,

however the intervening period shall b,e' treated as leave
without pay. Parties are left to bear their-own costs. File

be consigned to the record room.
ANNOUNCED . | - |
14.10.2021 - . ﬂ
| o (Salah-Ud-Din)

o B Meémber (Judicial)

w%' o . Camp Court Abbottabad
(Ah'm. ultan Tareen)
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Annes C

To

The District Police Officer,
Mansehra.

Sub:- DEUTY REPORY.

R/Sir,

With most reverence and humble submission it is
stated:-

1. That while appellant serving the department as Head
Constable was compulsorily retired from service vide
District Police Officer Mansehra order dated 14-11-
2016 on the charge of absence which order was
appealed against before the Regional Police Officer,
Hazard Range, Mansehra but was filed on 13-12-2018.

2. That appellant aggrieved of both the orders filed a
Service Appeal No. 500/2019 dated 12-04-2019 before
the Khyber Pakhtunkhwa Service Tribunal Peshawar
which was partially accepted vide judgment/order
dated 14-10-2021and the appellant was re-instated in
service from the date of compuisory retirement. (Copy
of judgment/order dated 14-10-2021 is attached
herewith).

3. That in view of the above judgment/order | do hereby
report for duty.

It is, therefore, requested that | may very kindly be
allowed to join my duty in the light of judgment/order
dated 14-10-2021 of the KPK Service Tribunal Peshawar
and obliged.

Your obedient servant

4%/;
(Muho ad Mazhar)

Heod ‘éons’roble No.4
Dlsl’rnc’r Mansehra

i
Address: Village Jiya Maira
PO College Doraha
Teh:sil & District Mansehra

Cell No. 0313-2975375
Dated: 29-10-2021






(Better Copy)

IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLA NO.........../2021

Provincial Police Officer Khyber Pakhtunkhwa

Peshawar & Others.
....... PETITIONERS

Muhammad Mazhar = ..eeeviiiiccccccsees RESPONDENT

NOTICE

Muhammad Mazhar S/O Jangraiz Khan (Ex-Head Constable No.41
District Mansehra R/o Vllage Jiya Maira, P.O. College Doraha , Tehsil
& District Mansehra .

Please take notice Registered A/D post to the effect that I am filing CPLA

with stay application in the above titled case against the judgment of the
Hon’able Khyber Pakhtunkhwa Service Tribunal Camp Court
Abbottabad dated 14-10-2021 in Service Appeal No.500/20219 before the

Supreme Court of Pakistan in its Branch Registry at Peshawar.

(Moin-ud-Din Humayun)
Advocate on Record
Supreme Court of Pakistan
For Government
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