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neithey having any relationship \wlh Ralmm Shu and nor has he entered into antz, .
B 1 ‘\ '

conspiracy with him,

The statement of Ruham Sher and Mujeeb- ur-Rahman as recorded during '
proceedingsol the instant enduiry does not bear sufﬁcxem independent material du.»nml ' \
e defaulting official with 1cspcct to receiving bribe and involving in consplmcy wxlh B

others for burning the Judicial Record, They have however, during m\'csligmion of

cviminall case recorded their statements before the maglstmlc which they allege 10 be

vndey cocrcion, but are considered to be with their 1rccw1ll ;as, all smu.mcnls recorded in !
Couvkarc pmsumcd to be willful. .
{
It (s worth consideration that the special courl /\mi Corruption NWI'P, Peshawar,

. convicied the official under anuny for offences under scetion 409/161/436- PPC and U/s

- 58) of e prevention of corruption Act. 1947 and have held the accused liable for

offences %:uns*t the public office/trust. The order of conviction “passed by the l;.nmd
Special lud% Anti Corruption NWI'P, Peshawar ‘dated 21.08.06 was upheld by the
augusl:?c&&auaar}llgh Court, Peshawar throug hjudg,mcm dau,d 14:11.06 and the accused
were sel-free on the | imprisonment alx cady undcx gone. :

| R | - |
These. obscrvations ol the courts is irrcbuttable proof of misconducet - and o

S ‘ o _ l
covmpﬂonof the accused/ofTicial under ensquiry and o sulficient ground for penalty under

. e NWEP EED rules 1973. Mere conviction in eriminal case is even b sufficient ground

for \’mposiﬁon of major penalty against the public officer.

In thege circimstances, | um ol the view that dL(.llS(.d/()“l(.ld] Lmdu anuu*v
deserves to be procceded against under the E&D lLllLS and | pxoposc that major pumll\
within {be meaningeof scction 4[(ii)[(B)(1V)]] be - xmposcd agamst the official umlm
Cmomyand he be dismissed (rom Service w.e.lthe date of his umvu.uon i.c. "l .08, ()6

' I
mouSIN ALt TURI\, ‘ !‘ :
Scnior Civil. ludbc/anUN) Oﬂlcc ‘
§ Charsadda. ' .
15.12,06 | o A s
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- DlSTRl@T & SESSI@NS JUDGE GH&RSADD&
OFFICE ORDER: T

Whereas, Mr. Noor Shah Ali was appoirlfed as a.Junior Clcrk/Mfoharrir in
l

the establishment of undersngned who was nominated by the1 co- accused for entering

into consplracy with hlS co-accused for's settmg: on fire the JUdICI’II record ofthe Coun of

i
Civil Judge-1, Shabqadar and receiving bribe in this connecuon..
Whereus, he has been tried by the Special Court Anti Corruption for the

charges leveled against him U/S 409/161/436 PPC and Section5(2) dated 21/08/2006 of

the Prevention of Corruption Act and convicted. The eaid orde;r of conviction|was also

upheld by the Hon’ble, Peshawar High . Cotrrt I;Tshawar; vide judgment dated

17/10/2006. In this respect an inquiry was conducted under (Efticiency & Disciplinary)
. . . |

Rule-1973, which was completed on 18/12/2006 and helv:/as servied with a notice of show

. , 3 ,

cause by the undersigned for personal hearing. Today he appeared and failed ‘to prove
» - ! [ l

himself not guilty. I ' l
b ‘Therefore, he is dismissed from service w.e.f 21/08/2006. \
;' et /
< N ///.& D B
s /-"/‘/
N
< MOHY-UD- DIN MALIK)
PR b o Y District & Sessions Judge,
o0 o Charsadda
, "y : :

OFFICE OF THE DISTRIC '}& SESSIONS JUDGE CHARSADDA

|

s

Endst: No 7755 - ../:s' "{D7-75/CHD Dated ;‘13 /7 X '/2006
=, '\: . ’ &

‘\_ ‘
Copy forwarded to: . » _ , T
; , '

The Worthy Registrar, Peshawa1 High Court Peshawar ‘
The Senior Civil Judge/IM, Charsadda I
The Civil Judge/JM-1, Shabqadar ‘ '
The District Account Office, Charsadda ! ,
The Accountant of this Court is directed to make' necessary entry in the'service
record of the official in accordance with law and ensure the recovery of salary, if .
paid to the said official after the date of cnviction. Le. 21/08/2006

6. _The official concerned. L J
4/’ /
" Bistrict r'Sessnons Judg,e
/ R anet . Charsadda |
' W :
- J v '
. a ¢

U\Yu's_2006\0therf\OFFICE ORDER1 S (Termimtion).doc '™ '
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DANo. 2007, | RN 2

o | B -
Noor Shah Ali son of Jamroz Khan t/0 Shabqader Sokhta Tehsil & Shammier” ‘

. District Charsadda, ex-junior Clerk, Civil Judge/Judicial Magistrate. Shabqader.

%
¥ (Appeliant) L
Versus . . ‘
" The District & Sessions Judge, Charsadda.
S : (Respondents) i
3
DEPARTMENTAL APPEAL IN RESPECT OF NOOR SIAITALLIUNIOR et
. CLERK/MUHARRIR AGAINST THE ORDER OF DISMISSAL FROM SERVICL: , "
DATED 23-12-2006 BY DISTRICT & SESSIONS JUDGE. CHARSADDA . _5 ‘
JRECEIVED BY THE APPELLANT ON 04-01-2007 : ‘V

RESPECTFULLY SHEWETH:

1. That the impugned order is illegal, without jurisdiction and without lawtul . .

authortty.
. , L )
2. That the impugned judgment / order of dismissal is against the facts on )
record, and law on the subject.’ TR
Cled ) .
3. That inadmissible evidence has been taken into account while passing the \
impugned judgment/order. / ’
4. That same person is the complainant and he himself has investigated the case.
besides having recorded confessional statement of co-accused. e
! T ¥
5. That the appellant has simply been charged on the statement of co-accused. LE =
who has resiled form his statément ultimately. . : N
! . . . . ey
. 3 i ) *
6. That the judgment of the Court of Anti-Corruption as maintained by the
A

Hon'ble High Court, has been made the basis of impugned dismissal order.
which is illegal and also lack of application of mind by the lcarned Session
Judge, Charsadda, while passing thc above mentioned order ol dismissal.

, A e [ . .

7. That the impugnéd order of dismissal is ot speaking order. and has been —~ ..
passed without application of judicial mind, and is also against the provisions

t
R AU

_—

.

8. ‘That thc Authority passing the order has over-looked the fact that the ™« ~e
~ appellant has filed an appeal before the Hon'ble Supreme Court of Pakistan.
which is pending, and proprietary required that no adverse order should have —




been passed against the ap

Supreme Court of Paki pellant ull_ the decision of the case by the .
akistan se by the Hon'ble

That ever i '
1 otherwise th ot - '
a valid judicial e mere conviction by a court of law docs
Judicial ground for taking ac aw does not consitule

Discipline Rules,1973. - .“9“ under Civil Scrvants Efficiency &

10. That no pr —_ ' o
. o proper judicial inquiry ¢ )
. Jusicla hs bee sl T arpiss
rules. LT Y n COl’ldL‘ICl%d [ accordance with law and
11. That the’ ' T o
i ahe lie’]tw_ and_-Ru?es havé been utterly violated in processing the case of
P ppellant. The appellant has been condemned anbeard. besides
iscriminated on scveral grounds. ' s DeRIeR

12. That 111? private person Raham Sher had his own axc to grind and was
suc sf . v e : . . . N . od
» cess.dul in getting 111ltla1:€d proceedings against the servant of Judiciary,
1€ sal .Raham Sher then retracted fori statement and he was tried as an

accused in the matter. o

- . L Yy : -
13. -That ‘the'xe. is no _]lldlC‘lal evidence to connect the appellant with the
commission of the offence and there is every likelihood of his acquittal by
“ the Hon'ble Supreme Court of Pakistan. -
{4, That the evidence s collected against the appellant was cooked up.
Ty et . . . . .

manufactured, fabricated and cngincered just 10 penalize  innocent
Government official and that also at the behest of a criminal who had burnt

the rccord foomi.,

— - - -

15. That in any case the punishment: met oul is 100 harsh and severe in the
circumstances of the case. ' '

§

It is therefore, huml;iy prayed that on acceptance of this Departmental
' appeal/represcntalion of the appellant may be rc-ipstated in service by setti‘ng aside
the impugned order. Any other order deemed proper in the circumstances ol the case _‘
may also be passed. The appellant may’ bc allowed to pul forward any other
argument/documents at the time of hearing of this Departmental appual. )

~ Prayer for inter relief.

it 1s most” respectfully ‘prayed (hat pending "disposal of the departmental
/representation the impugned order may be snspended and the appeltant may he
allowed to work against his post and he be paid salary in accordance W ith law.

Appellat

Dated. 23.1.2007 Al)
S/o Jamroz Khan t/o Shabgader Sokhta T,

iShdbqader District Charsadda, ex-jur
i Judge/) udicial Magistrate, Shabgad-

Misa Muhibullah Kakakhel
. Advocate - .
Supreme Coun ot Pakistan,

.._' [
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JUDGMENT SHEET
IN THE PESHAWAR BIGH COURT PESHAWAR
JUDICIAL DEPARTMENT
et i B NOwe o 2B O e ..200 7
JUDGMENT
Date of hearing .......... 2 // 1% /)d??(} ................
Appellant ......... /\/c’?? K Sk JALE

Respondent ... .@A’. Sy GhacSeolols -

SHAH JEHAN KHAN YOUSAFZAIL J.- The appellant along with
Liagat Ali etc were tried by Senior Special Judge; Anti-Corruption,
NWEP, Peshawar in case F.LR. No. 343 dated 31.5.2005 under Section
409/436/161/165-A/182 PPC read with Section 5(2) Prevention of
Corruption Act registered at Police Station Shabqadar, who were found
guilty of the offence and awarded conviction and sentence as under:-
1. Under Section 409 PPC, he was sentenced to five
years R.I. with a fine of Rs. 25,000/- or in default to
suffer further six months S.1.;
2. Under Section 161 PPC and sentenced to two years
R.1. with a fine of Rs. 75,000/- or in default to suffer
further one year S.I;
3. Under Section 436 PPC and sentenced to five years
R.I. with a fine of Rs. 20,000/~ or in default to suffer
four months S.1,;
4, Uﬁder Section 5(2) of the Prevention of Corruption
Act, 1947 and sentenced to three years R.1. with a
fine of Rs. 10,000/- or in default to suffer further
three months S.1..
2. The conviction of the appellant was maintained by this Court

through Cr.A. No. 569/2006 decided on 14.11.2006 but his substantive

sentence was reduced to period already undergone. He further challengad

- Poehoear High o3

_.ﬁ
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his conviction through Cr.A. No. 27912008 in the Supremnce Cowrl of

Pakistan but the same was also dismissed through judgment duted 4
14.9.2009.
4. In the aforesaid circumstances, the appellant was rightly disinissed .

from service under the Civil Servants (Efficiency & Discipline) Rules,
1973. This Departmental Appeal is found without any substance which is L

hereby dismissed.

9/// 9/’& //}/é//wm é\/%,qn )’5“54;/5@1'

Announced.
Dt: 22.12.2009

CERTIFIED TRUE COmy

: . Xrﬁ“ Hier
L Peshawar Hig:' Court Peshavar
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BEFORE THE SERVICE TRIBUNAL, NJWFP, PESHA‘WAR

‘ a.w B
Serviéé/\ppeal No. /DL/ 2010 %Wy %e @

met LS li2 ot

. N
S. Noor Shah Ali S/o Jamrooz Khan
R/o Sokhta Shabgadar, District Charsadda
Ex. Junior Clerk/Moharrer Court of
Civil Judge/Judicial Magistrate,
Shabqgadar, District Charsadda...........ccoecverrnnnnen Appellant

Versus

1.  District & Sessions Judge Charsadda.

i

(/? Administrative Judge Peshawar ngh Court,
s Peshawar, M;J% flaguslaoe Pedbi s High Coend | fyhoun .
g 3.  Civil Judge/Judicial Magistrate, Shabqadar
,/a- District Charsadda.
q s .Respondents

Appeal against office order No. 7763-
65/DJ-15/CHD, dated 23.12.2006 of
respondent No. 1 whereby appellant
was dismissed from service with
effect from 21.08.2006 or order dated
22.12.2009, of respondent No. 2
whereby representation of appellant

/57/ 2/ was rejected for no legal reason.

Respectfully Sheweth:

1. That app'ellant was appointed as Junior

Clerk/Moharer an(q was posted with District &

\ Tl

e
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-

Sessions Judge, Charsadda. At the time of
occurrence, he was performing duty with Civil
Judge/Judicial Magistrate, Shabqadar.

That FIR No. 343 dated 31.05.2005 P.S. Shabgadar
u/s 452/506/342/436/477/148/149 PPC wherein no
one was charged for the commission of offence,
however, one Raham Sher recorded confessional
statement in the court where in appellant alongwith
Liagat Ali, Junior Clerk/Moharrer were named as
counterparts. Later on the Section of law were
changed through Section 409/436/161/165-A/182
PPC read with 5(2) of the prevention of Corruption
Act, 1947. (Copy of the FIR as annex;-'A’).

That on implicating of the appellant in the case, he
was served with show cause notice regarding
burning of record of some cases which was replied
on 20.09,.2005 by the appellant and denied the
allegations. (Copy as annex; ‘B’ & 'C’).

That on 01.10.2»0’05 appellant was suspended from
service by AD] Charsadda. (Copy as annex; ‘D’).

That on the same day, i.e. 01.10.2005 appellant
was served with statement of allegation without
charge sheet by ADJ] Charsadda and not by the
Enquiry Officer himself. The statement of allegation
was replied on 08.11.2005 and denied the

allegations. (Copy as annex; ‘E’ & 'F’).



5=

That on 09.01.2006 and 13.01.2006 statements of
Raham Sher and appellant were recorded when In

the meanwhile the court of Special Judge(P) Anti
Corruption, Peshawar initiated Criminal proceedings
against appellant, Raham Sher, Liagat Ali and
convicted them for 5 years and fine on 21.08.2006
and thereafter on 20.10.2006, the Enquiry Officer
stopped the enquiry proceedings against the
defaulters with direction to wait for the decision of
the trial court in the offences. (Copy as annex; ‘G’
‘HY,T &),

That appellant filed appeal before the Peshawar
High Court, Peshawar for setting aside the
conviction and sentence of the Special Judge(P)
Anti Corruption, Peshawar which was allowed o
14.11.2006 by treating the undergone sentence as

sufficient. (Copy as annex; ‘K’).

That on 22.11.2006, the Enquiry Officer
recorded/statement of Mujeeb-ur-Rehman  who
categorically stated that he was forced by the police
as well as by the Enquiry officer to give statement
against appellant, etc. and the said bailiff who was
similarly placed person with appellant was made
witness against appellant etc and the bailiff was
then exonerated of the charges and is still serving

the department as bailiff. (Copy as annex; 'L).



10.

11.

a)

b)

5t

That without completing rest of the enquiry
proceeding i.e. recording of statements of
witnesses, giving opportunity of cross examination,
serving with final show cause notice and personal
hearing being mandatory and by substituting
another Enquiry Officer, the later submitted the
enquiry report to the authority on 15.12.2006 by
proposing major penalty of dismissal from service
with effect from 21.08.2006. (Copy as annex; ‘M’).

That on 23.12.2006 District & Sessions Judge
without serving appellant with final show cause
notice and supply of Enquiry Proceeding, appellant
was dismissed from service with effect from

21.08.2006 retrospectively. (Copy as annex; ‘N’).

That on 23.01.2007, appeliant submitted appeal
before respondent No. 2 which was rejected on
22.12.2009. (Copies as annex; ‘O’ & 'P’).

Hence this appeal, inter alia, on the following

grounds.

Grounds

That appellant has more service than 14 years in
his credit and no benefit of the rendered services

were ever given to him.

That on perusal of the record, it is quite clear
that the enquiry was not conducted in

accordance with the rule on the subject.



d)
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e

Appellant was behind the bar since 23.08.2005
till 14.11.2006. The Enquiry Officer never visited

him in jail to either record statement of
witnesses if any, or to provide him opportunity of

defence.

That it was obligatory for the authority to serve
appellant with final show cause notice and to
supply him all the Enquiry Proceedings to enable
him to submit comprehensive reply but such
mandatory require'ment was ignored which
vitiates all the proceeding.

That one Mujeeb-ur-Rehman bailiff of the court
of respondent No. 1 who was in equal footing
with other counterparts was made approver and
appellant, etc. were dealt with severely and as
per the judgments all similarly placed persons
will be dealt with similarly and equally on similar
charges but PW-4 Mujeeb-ur-Rehman was
exonerated from the charges and is serving the
court of respondent No. 1 as bailiff till date while
appella'nt was dismissed from service, thus

discriminated.

That criminal action and departmental action as
per the judgments of tﬁe Supreme Court of
Pakistan can go side by }side even at variance
decisions yet in the case in hand, the original as

well as appellate authority were influenced by



P
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——

the conviction of appellant, yet mandatory
requirement in the departmental action were not

observed.

That show cause notice and statement of
allegations were served upon the appellant by
respondent No. 1 himself and not the Enquiry
Officer. This glaring illegality vitiates all the
proceedings to be null and void and then the

impugned order becomes void-ab-initio.

That original as well as appellate order were not
made in accordance with law but with ulterior
motive, so are illegal, improper, unjust without
lawful authority and of no legal effect. Hence

liable to be reversed.

It is, therefore, most humbly prayed that on

acceptance of the appeal, the impugned order dated

23.12.2006 or 22.12.2009 of respondent No. 1 & 2 be .

set-aside and appellant be re-instated in service with

all back benefits. x

Dated-\4.01.2010

peHant

Through
ZQJ/\.ﬁ

Saadullah Khan Marwat
Advocate

=

RN o
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L ‘1,6/1/2'018 - As per direction of the Hon’ble Chairman this

appeal is 'acq_elerated and tixed for arguments before

larger Bench on 29/1/2019 instead of 14/3/2019. Parties

and their counsel be informed accordingly.

29.1.2019 Mr. Saadullah Khan Marwat Advocate for appefléﬁt
and Addl. AG alongwith Mahboob Ali, Senior Clerk for

the respondents present.

Learned counsel for the appellant states that in view
of judgment reported as 2016-SCMR-1206, he is under
instructions to request for return of appeal in hand in

- order to seek remedy at the appropriate forum.

Office shall retain a copy of complete brief and

return the original appeal to the appellant.
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¢t »  INTHE PESHAWAR HIGH COURT, PESHAWAR
W.P. No. / 2019
Noor Shah Ali versus District Judge & Others
NOTICE

- 1. District & Sessions Judge,
Charsaddar.

2. Registrar, Peshawar High Court,
Peshawar.

3. Civil Judge / Judicial Magistrate,
Shabgadar District Charsadda

Please take notice that I am filing Writ Petition on behalf of
petitioner before the Hon'ble Peshawar High Court, against the

respondents to reinstate petitioner in service with all back benefits.

| b&fk o

Dated: 23-02-2019 Saadullah Khan Marwat

Advocate
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District & Sessions Judge,
Charsadda.

Phone No. 091-9220444
Email: dsjcharsadda@yahoo.com

Fax No. 091-9220438

No. J//7/ DIJ- et Dated Charsaddathe 3 /.S /2019,

AUTHORITY LETTER.

Mehboob Ali, Senior Clerk of this Sessions
Division is hereby authorized to sign the affidavit on my behalf in

the following writ petition detail is as under:

Writ Petition  No. 1658/2019.

Title:

Noor Shah Ali, Son of Jamrooz Khan, *
R/O Sokhta Shabgadar, >
Ex, Junior Clerk/Muharrir, Court of

Civil Judge/Judicial Magistrate, Shabgadar . . . Petitioner.

VERSUS

1. District & Sessions Judge, Charsadda.

2. Registrar, Peshawar High Court, Peshawar.

3. Civil Judge/Judicial Magistrate, Shabgadar, _
District Charsadda . . . . .. Respondents. ;

District & Sessipns Judge, Dl



BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,

Noor Shah Ali, Son of Jamrooz Khan,
R/O Sokhta Shabqadar,
EXx, Junior Clerk/Mubharrir , Court of

Civil Judge/Judicial Magistrate, Shabqadar ....... Petitioner.

VERSUS

[a—

District & Sessions Judge, Charsadda

2. Registrar, Peshawar High Court, Peshawar.

3. Civil Judge/Judicial Magistrate, Shabgadar

District Charsadda.  ........ Respondents.

INDEX

Description of

S.no .
documents

Page Annexure

Reply of Respondent 1to3 -
Affidavits

4
Statement of allegation 5
Charge Sheet 6

7

Al Bl Bl B e

Show cause/personal
hearing

6. Office order of Show
cause/personal hearing
7. Judgment of Special
Court Anti-corruption
8. Judgment of Peshawar 23 t0 33 F

High Court /\

9. Judgment of Supreme PG
Court of Pakistan. 341037 /G‘S\Q"O

Q |w|»

8

W,

9to 22 E

Senior Clerk,
Sessions Court, Charsadda
" (Authority letter holder)

5] :‘ R Al
g*’“}‘ﬂ LAy ,'
Deputy] Regp sy :
. 25MAY 2019 :
. ’:&;’5 "i
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,
Noor Shah Ali, Son of Jamrooz Khan,
R/O Sokhta Shabgadar,
Ex, Junior Clerk/Muharrir, Court of
Civil Judge/Judicial Magistrate, Shabgadar .. ... .. Petitioner.
VERSUS
1. District & Sessions Judge, Charsadda.
2. Registrar, Peshawar High Court, Peshawar.
3. Civil Judge/Judicial Magistrate, Shabqadar,
District Charsadda ... .. Respondents.
WRIT PETITION UNDER ARTILE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF -
PAKISTAN, 1973.
~c
Respectfully Sheweth,
Reply on Behalf of Respondent (District & Sessions Judge,
Charsadda.) is submitted as under:
Preliminary objections.
1. That the petitioner did not approach this Hon’ble court with clean .
hands )
2. That the petitioner has got no cause of action. ~ i.;'
3. The petitioner is estopped to sue by his own conduct. ~
4. The petitioner has been convicted and sentenced under section-409, _:
161, 436 PPC read with section 5 (2) of the Prevention of Corruption - vr«"
Act-1947 for 5 years RI with fine of Rs. 25000/- , 2 years RI with J
fine of Rs. 75,000/-, 5 years RI with fine of Rs. 20,000/- and 3 years / i
J
|

RI with fine of Rs. 10,000/- by learned Senior Special Judge Anti- e
corruption NWFP, Peshawar vide judgment dated 21.08.20006 in : ~._
case No. 40 of 2005. However, vide judgment dated 17.10.2006 in ;
CR. No. 569 of 2006, tﬁe august Peshawar High Court, Peshawar
while maintaining the conviction reduced the sentences to the one
already undergone by him. The august Supreme Court of Pakistan
FILED TODAY  vide ,j!udgment dated 14.09.2009 in criminal appeal No. 279 of 2008
;I).‘;;‘/GW ’fgj - mainte?ned the convection of the petitioner. Thus on the score of
25 MAY 2019  conviction alone, the petitioner is not entitled to reinstatement as

well as to any other relief.
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Parawise reply:

Deputy Regmra}x

95 MAY 2019

Para No. 1 to Para 4 are correct hence need no reply.

Para No. 5 1s incorrect. Learned AD&SJ-I, Charsadda had served the

petitioner with “Statement of Allegations” and “Charge Sheet” in the

capacity of authorized Inquiry Officer duly appointed by the
Competent Authority. Both the documents are hereby annexed as

annexure A and B.

. Para No. 6 and 7 are correct hence need no reply.

Para No 8 is correct to the extent that Mujeeb-ur-Rehman, is still
performing his duty as Bailiff in the court of Senior Civil Judge,
Charsadda and the rest of para is incorrect hence denied. Actually
Mujeeb-ur-Rehman was not implicated in the FIR regarding burning
of court’s record, therefore, only his statement was recorded in the

inquiry proceedings for the purpose of investigation.

. Para No. 9 is incorrect hence denied. All the legal and codal

formalities were complied with by the learned authorize inquiry
officer as well as the competent authority before imposing the major
penalty upon the accused official. Petitioner was given an
opportunity of personal hearing by the competent authority as
reflected in the office order bearing Endst: No. 7763-68/DJ-15/Chd
dated 23.12.2006. Copies of Show Caﬁse Notice and Office Order
are annexure C and\D.

Para No. 10 is incorrect hence denied. Show Cause Notice (annexure
C) was issued to the accused official and the Petitioner was
dismissed from service after recording of conviction and sentence by
the Special Court Anti-corruption, Peshawar under section
409/161/436-PPC and under section 5(2) of the Prevention of
Corruption Act-1947 and held the accused liable for offences against
the g‘t‘;blic office/trust. Copy of the judgment is Annexure E. Detail
reply:?has been given in preliminaryobjection No. 4 copies of
judgm‘ient of August Peshawar High Court and Supreme Court of

\27 .
Pakist;‘qn are Annexure F and G.
s

. ParaNb. 11 and 12 are correct hence need no reply.



GROUNDS.

A. Para A is incorrect hence denied. Detailed reply is given in
preliminary objection NO. 4 and reply to para No. 10.

B. Para B is incorrect hence denied. Inquiry under E&D Rules
1973 was conducted in accordance with the rules on the subject. The
accused official was brought before the Inquiry Officer en each and every
date of hearing from the Jail in police custody.

C. Pare Cis incorrect hence denied. The appellant wes dismissed
from service after recording of conviction and sentence by competent court
of jurisdiction which was maintained up to the apex courts. The concurrent
conviction judgments up to the apex courts are irrefutable proofs of

misconduct and corruption of the accused official. Mere conviction in

- criminal case is even a sufficient ground for imposition of major penalty

under E&D Rules 1973.
| D. ParaD is correct.

E. The appellant hes exhausted his remedy before the Khyber
Pakhtunkhwa Service Tribunal, Peshawar and without waiting for their
proper decision; the instant writ petition was filed.

F.  ParaF is incorrect hence denied.

G. Para G is incorrect hence denied.

In view of the above it is, therefore, requested that the writ

petition being devoid of any merits may kindly be dismissed with cost.

FILED TODA}{

G )
RSN

By
a-g;‘f

Deputy Regx'oﬁ‘a
| 25 MAY 2019




BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,

WRIT PETITION NO. 1658/2019.

Noor Shah Ali, Son of Jamrooz Khan,
R/O Sokhta Shabgadar,
Ex, Junior Clerk/Muharrir , Court of

Civil Judge/Judicial Magistrate, Shabqadar . . .. ... Petitioner.
VERSUS
1. District & Sessions Judge, Charsadda
2. Registrar, Peshawar High Court, Peshawar.
3. Civil Judge/Judicial Magistrate, Shabqadar
District Charsadda. .. ... ... Respondents.

IFFIDAVIT

2 Mereoos piL ($-¢)

I, on behalf of the respondent in the subject writ petition
do hereby solemnly affirm and declare that the contents of the reply:
are true and correct to the best of my knowledge and belief and that

nothing has been concealed or kept secret from this hon’ble court.

Senior Clerk,
Sessions Court, Charsadda
(Authorized on behalf of the Respondents)
0301-9807897

Deputy Regastrar:
25 MAY 2019
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:TATEMENT OF ALLEGATiON

'.,mz‘, ﬁdﬂ‘ﬁ""-"‘

L/ V\/hereas you accused ofﬂc;at Noor Shah An have been mvnlvcc and

i

§/‘
U
&,

1

charged -in a crrmmat case v:de FIR No. 343 dateo 31/065/2005 wis -
452/476/436/342/‘506»/148/149 PPC regtstered ?t P. S Shaqudar for setting L

on fire aﬂd cauising i reparab!e soss and damaged to the 1uds<:|al record of the b

court of Civil Judge/Judlc:al Magtstrate Shabqadar o N

And I bemg Authonzed Ofﬂcer dlrect you accused offlc:al to put in any |

L ; .
wntten dafensc on 08/1 0/2005 You are also requwed to state whather_ you- -

'Wished to be heard ir person. R
s o ’ L e Sé\ -
L L (SHOAIB KHAN)
‘Dated: 01/1072005 - R Addl District & Sessions Judge-!
A A Charsadda/Authon?pd Off:cef

é :

. . oo o ,
v - ', - , . .‘
S S | m(\%u"dem
S T o ‘ uswm Court’

Charsadda
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| &/m“ N CHﬂRGESHEET . : @
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', bhoa;b Khan Adde Sesstons Judge»! Chatsadda culy :q\z}qmted as
,Authczrfzed Offtcer wdu order of competent authe 1t\7, HOﬁ(‘U*uHr"' thﬁtnct &

A

VS Ssions Judge C‘*rar< dda dated ‘?O/GOIZGOS do hereb chm;;« ,::zu aC:CJSPd ,

‘foecrai E\iasr Shah £ h Civil Mohamr attaehacf to the! cour* of CJ/ S amoqadar as -
foliow A , R
”‘Aaf yoa accuspd along with ycur so-accuged L!aqat as per sonfessional

_ s»a*:&man* of aceus zd Raham Sher recordnd by a (‘ompptpné Cotirt on ?4;’08!9(30

, m case FIR No. 343 da*ed 31 052005 uls 4’%2/‘306/349/436147”1 -3/148 PPC at-
ﬁ &8 ‘%?ﬁbqad—:r have @sntered into a cnm;ml concperac‘y with éheﬁ accusad Raham
- Sher f@r setting on fire f»fﬂmai / judicial rpcnrci nf the court of Civil durlge J Judwm
Magtstmte, Shm}qa dar m consideration of Rs. 1‘30 000/ wh ch in additcn to erimina
an "-o“fencrﬁ as levaled in thp FIR, is also mss—conduct wrthm the memmr- of section ?

(P) of fhe NWFP Ge v‘c Servant:, E & DY F?uip 197d

ﬂmfz i har@hy mform Pd *md dn‘ect that you weﬂ !je: mquvred and pmrmmr& qrramsf on

the abov# charg;e T
T A (SHOAi{:} WHAMY

RO&AC - A4 District & Sassions Judge-t,

22102005 C‘har%adcge* ! Autherises “tcw

Ha\m s;ou hnard arm undarcstood the charqo S0 framc-d agatmt you'’?
Yes ' ‘ '

Do vou adm:t tn@ r:} ame $0 framed agamst you ':s f‘Ot‘T’F'Cf 7.

No. | am mnﬁcfant 1 have committssd no e»ffenm and never @ﬁuﬁfm frdo any s,s'ammfré

»-'csnspzracy o B R \-

. yed
Q: T‘)n/sﬁ:ant 0 3ubmtt nny written defﬁnsp’? ,
- . anel stale prent
A {rely or my answer, submttt@d in r@sponsa fa qtatement of alieaa’t

JT -%-*l\\\\};:\\,v.\-. '
e : . :

RO&AC ST Add? D!bfﬁﬁ & Bessions e,
2211042005 : Charsadda / Attahor Oifjrar

Asions Court

C harsaddq

=4



Avwexure C° 7

o L OffeeOfthe
</ .
Yy o DlSTILlG‘T & SESS!@NS JUDGE GH&&S«AD‘M
1__,/ S e e A SR RS R
/3" SEagl
. No: 77&"7 /D&SJ, Charsadda Dated =y /,5»2 /goo;ﬁ |
From: , - . |
The District & Sessions Judge,
Charsadda
To: _
// Mr. Noor Shah Ali
Ex. Junior Clerk/Moharrir

to the Court of CJ-I, Shabgadar

Subject:  SHOW CAUSE.

Memo: . :

-7

You are hereby directed to éppéar for personal hearing-and

explain your bosition' rééarding your enquiry/conviction on 23/12/06.

HOLAM MOHY-UD-DIN MALIK)
District & Sessions Judge,
' Charsadda

\ wdent
SupRepens
Sessions Court

Chursud '

\

-&

PR IR T =._onnﬁ\0n pr»\shaw Cause Notice (Noor Shah Ali).dot:
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Whereis Ml Noor Shah Ah was appomted as a Jumor Clerk/Moharrir in“\
' the establighment of undersu,ned who was nommated by the co- -accused for enteri_ng \\\_

_v lnto consplracy With his co- accused for settmg on fire the Jud1cnl 1ec01d of the Court of
B , 'le Judge-1, Shach dar and recelvmg brlbe in thls connectlon
Wher< as, he has- been tried by the Spec1al Couﬁ Anti. Cormption for tlle
~ charges leveled agamst hlm U/S 409/ 161/436 I’PC and SecuonS(Z) (ldl(,d 2 1/08/2006 of
the Preventlon of Corruptlon Act and convicted. Tlle said order of COll\’lCllOll was also’-
upheld by the. Hon ble Peshawar High Court Peshawax vide judgment dated ..
17/10/2006. In thlS fespect an. 1nqu1ry was conducted under (Efﬁcxency & Dlsuplmary) -
.Rule-l973 whlch was completed on 18/ 12/2006 and he was served with a notlce of show
cause by the undemgned for personal hearmg 'T\oday he appeeued and Lnled to’ prove
lnmself not ;,ulltv ‘
Thel efore, he 1s dlsmlssed frorn ser'yice ,w.e.'fl: 21-/0‘8/2006.

R
P
L

(GHULAM Moﬁ JUD-DIN MAL u\)
District & Sessions Judge,
Charsadda

OFFICE OF TY[E DISTRIC T& SESS[ONS J UDGL CHARSADDA

- Endst: No 7‘7&;';.“ s 3"- ,, /DJ-IS/CHD Dated &3 / 72 / 2006 \ I
. " Copy forworded to: - . . _ _
1 The Worthy Registrar, Peshawar High Court, Peshawar '
2 The Senior Civil Judge/IM, Charsadda '
3.  The Civil Judge/IM-I Shabqadar
S 4. The District. Account Office, Charsadda - :
5. The Accouantant: of this Court is dnrected to make necessary entry in the service
E record of theofficial in accordance with law and ensure the recovery of salary, if -
- paid to the said official after the date of conv1ctxon ie. 2 1/08/20006.
6. The of’ﬁcml concerned 5

/\\\/ ﬁ/l EE ) )Stﬂ(fl & Sessions Judge
/o S Chaquda _
uperivi sendent '

3( yiony Court
Charsadda

4
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' S ‘ In the Court of Svomor apocial Judcle Anti Corruptlon NWF__,-

Pnsh'\war :

A)

S e Case No0.40 c»f 2005
._,_;.:7;': o ‘. ' " Date of Decision, -'); g . ,Aooé‘ﬁ
' ‘g;tnfe Versus:- i
1. Liagat Ali 8/O Shahkhel,
RIO Mirzai, Ex- Moharrir,
C,ourt of Judncnal Magnstrate

/ ohabqadar
2. Noor Shah All 8/0 Jamroz

" R/IO Sokhtar, Ex- Moharnr, '

Court of Judic:ial _Magis,t;rate,

‘Shabqadar.

F\aham 8her 8/0 Sher Muhammad :
RIO Hajizal, now at /\kbar f‘lllmg.

~8tation, :

[

Garp Kalay. | o
4. . Sheharyar S/O Shah Jehan, .
. A Kotak Tarnao, Chowkidar,
C‘ourt.of Judic:ial Magistrate-, '
~ Shabgadar.. ‘ '
. & . Sajad (alias) Manay,
| ,' $/0 Purdil, R/O Haleemzal
‘-D|gtrlct Charaadda '

Calse FIH No, 343 Dated 31.5. 2005 U/S 409/436/161/165- -
A/1 82/PPC re,:d wnlh %echon S(Z)PC Act of P. S Shabqadar
. Cl a!sadda,

Jucdgernents’

Dlstrlct Charsadda. Ar‘coucmg fo the initial information |=corded on

31 54(:05 th,n hr-L.I«at Ai“med khen Civil Judge, Shabgadar- ’
reaehed the eourt In hu m ommq, Rehim Dad pecn mfarm@d him

g.ék;:f‘o

b

v,wm:um -

T

H 0‘

o it ”d‘—”‘
P me P (“uﬁ .

A (‘11‘/‘-! ai!

Present case: dertains to the court of Cnvnl Judge, )habqadar o
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summonod Sheharyar chowktdar end recorded

that the court record lmd been burnt that night. T he prewdmg offtcex
his statement
Ex PW1/1, Ilc stated that in the night of occurrcnco while on duty, i
at about 1. 30 AM he notnce:d a noise from corner of the court

prenuses and when he apploached he was over~powered by some

- 4/5 pers sons who muffled h|m and- put hlm m a car present outsmte

and tock him away to an un- known place and. after some time
another person infoirned these persons that they had got the work.

'dzo_ne_ He was then taken to some -~ where else and left him

handcuﬂed and muffled, That In the mrorn_thg some pesuver-‘by Kids

released him and when he roach‘od' to coul’t'he found door of

“moharrir offlce broken open and re-,ord of the (‘ourt burnt.
Lenmn Gk

- According to thls\bheharyar went to the pohce statnon anu tnformed

the local police. : .
. The Presiding oﬁ‘lrer forwarded thlS statement of Sheharyar

chowk:ctat under hlo covenng letter Ex. I’W1/2 to thra oohcc station
for registration of case. This report was tat\en as flrst mfoxmatron
~and case was registered as FIR - No.343: ‘Ex.PA uls

5"/308/342/436/47//148/14Q/PPC ret/mg upon the ’,:xforrhatioi‘i" '

' prov:dod by Shuhary.al

oheharyar chowkidar was arrestnd as, suapectect offondcr

" On the followtng day le. l 6. 'ZOOo Shahnryar dlSCIOued that the

. nurratnonu that he made to the Pres&dmg thcer and tncorporated in

. the FIR Whrc concocted - and actually he was nol mesent on

B duty dur.ng the eventful night. His statﬂment u/s 161 (‘r PC. was
taken after threo day:; in custody. '

n course ‘of tnvestlJatlon potlce got a clue that one tocat

proclatmed offender er Ashfaq was behind the Incxdent and
thgt he and hls brother Adnan were on frrendty terms with

-ARaham Sh 2, ChOWKIOdl of a ﬂlth station 'in village Sarokalay In

course of enquiry as dlrected by the Sessrons Judge Charsadda _
whlte recordlng statc ment of court officials, name of Raham Sher

came farth. At this, Liwqat All Moharrir of the court allugedlv askgd
Mujeebur Rehm'tn ojulri of the arne court to lnform the said,

’ .Re_ham Sher regarding thv 'fact Mujcebur Rehman approached

R'aham Sher in” his pctrc»l pump- where he was chowkldar at
"sarokalay” and give him the mess 19@ cvf he mohau.n. rlws is th(

%

. S‘L“‘(:‘llnursa“‘w
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was subsequently _disclosed by Mujeebur Rehman
Aatement Ex. PW3/1 fECOde,d on 26.8.2005 u/s 164 Cr.PC..
 On 23.8. 2005 Raham Sher was arresled and on’ 24 8 200
he was produced bcfore the magistrate vide appllcatlon Ex. PW8/1
and he recorded his contessnonal statement Ex.PW1/4 u/s 364

bailiff in

. Cr.PC. In his confe%nonal s,t'xtcment Raham Sher dtsclosed that he

had developed frrenclly relations with co-accused Noor Shah Alj ahd

Liagat Att both moharrlrs cf court: of civil ;udge Shabqadar in.
COUF.:C‘I‘ of his civil suit tttled Sarwar vs-Raham Sher’ and that Ashfaq

ca-zecused wanted to police in so many crlmma! cases was rajded

for which Ashfaq suspecte-cl Raham Shcr as pohce mformer and

. asked him (Raham iher) ta end up the court cases pendmg agalnst

him any way. According to this statement the accused Noor Shah

Ali and Liagat All were apptoachect and a bargam against ',

Rs.1,50,000/- w was .>t| uck vvhxch amount was, paid to Noor Shah Alj

' and after one day the record was burnt., .
After recording this confessnonat statement of Raham Sher .‘
on 24.8. 2006 the aiccused Moor Shali All and Ltaqat All moharrnreh
\_—_____——.

~were ‘also arreetcd ~and secttons of law were converted to
161/16"/409/436/4 "TIPPC read with section b(Z)PC Act

On 258200 wde apphcatton Ex.PW8/2 they both were

produced before tha' magletrate and after obtammg six days pohce
custody vide application Ex, PW8/2 & Ex.PW8/3 they were admitted
“io judicial lock up vide Ex.PW8/4.

-~ It is pertinent ‘o mentron that in the confesvtonat statement of
Raham’ Sher there Is mention that accusod Noor Shah Ali and

Llaqat Ali were approached for bargaln,.Raham Sher was

' =rcccmpamed by Ac nan co accused brother of €o- accused Ashfaq
and. thirc. person of unknown rdcntlty In course of mvestlgatlon the

accused oa“ad was alrested as that “third person" S

The tnvestlgatlon w<rs conducted under the superv:sxon of a
specnat team and after comptetlon of mvestlgatron challan was
s,ubm:tted for trial.. ' L

. Charge was framed against accused Liaga Att Noor Shah

' Ah Raham Sherin custody and Sheharyar and Sajjad Alias Manay ,

who were released by them on bail, The other co-accused Ashfag

and Adnan were placed /¢ 51"‘ Cr.PC and aH of the accused

Wtr

!

1 ldc”

\ll[“” Cuuﬂ
it

b\&hu““d‘u‘

35

\\:g

2%

s
s
s

Bz

Yo of

e



,
e ———————. 1 ) ) ) .
- 7 ‘
e A THR et bt e . hrrrie o wmea e DI e .- ;
. . . e e P,

. . *’”‘ ‘ S The following persons were examlned as Prosecutton
: ’ " witnessas - ' ' S
| _1)'.' Shauknt Ahmed khat Judrcral Mag:strate Shabqadar
. : : as PW-1. o i L »«
o . 2) lkramunah khan ASI, P.§. "'habqadm as, va 2

- 3) .'Mujeebur Rehman Balif of the court of Juducral
Magrstrate/Crwt Judge Shabqadar as PW 3."
~4) Muzaltar khan S.1. I2.S - Pabbi a:: PW 4,
' ) R Badshah Gul. ASI, P.S, dell as PW 5.
8).  Mushtagq A,hrned,-.SHQ,P.o,. M‘a_ttanras..PV.V-G:'.,
7) " Rahim Shah, SHO P.8; Charsadda as PW-7, |
8)  Mamdullah S.1, Investigation P.S. Shabgadar as PW-8 -
. one Qamar Aaman was “abandoned by the )
prosecution. B ‘ -
Statement of Abdul Mdbood DFC was alco recorded as- SW-1
' After conclusion of the prosecutron evrdencc sfatcment of“-‘
accused u/s 342 Cr PC recorded Accused Raham Sher opted to .-
be examrned on oath and also wr;hed to produce defence.
ewdence Hrs statement was .' recorded on oath Land’ one'
Hamdullah producecl by hirn was examrned as DW~1 tt ‘was. at this -
Juncture when the prosecutlon requested for - summonmg of‘.‘
, Moharrir of the court of Crwt Judge Shabqadar alongw:th record
A 1“"1“1"” ’bD pertaining to ctvn suit No, 287/1 tttted Sarwar Vs- Raham Sher and.
the request was allowed., i : e '
Rlazur Rehman Moharrlr was. examrned .as- CW—1 ‘who
produced coples of the relevant record Ex. CW1/1 to Ex Cw1/8. :
After conclus.ron of the ,Staternent of CW-1,. addrtronel
statement of the’ am.usod Paham Sher Llaqat Ah Noor Shah Ali
. were rocorded It WcIS thls point whon the co~ accused /\shfaq also
surrenderod by then partul argumentu in the - case’ has alreadyv
bccn heatd lt was clecmed proper that he be trled seoarately -and

Ak »v uo»
. .'. ‘,-ru‘-rtlp‘i.""' e . . '
el ey was- ordered 'wcordlngty , ,
;_/..5”4" 7 : I hove hoarcl arguments advanced by the learned defence

" ‘counsel and P.P. for state and gone through the record with their
valuabte aserstance : . ' i '
. v bh:aukat Ahrned  khan PW-1 wae Civil Judge/Judlcral
'Magr trate Shabanar and the mcrdent pertams to his court, As

PW 1 he gave accm'nt of the officials attached to } his court and the

{
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lot lncludcs Liagqat Al Noor 'Shah Alt Moharrlre Sheharyar

cihowkldcu accu.,ed and Mujeebur Rehman Bailiff. The witness has

) narratcd the prlmany c'rcumstancee lcadmg to reg|strat|on of the
‘ case. He confnrmed recorchng of statement of Sheharyar chowkidar

Ex. PW1/1 and its transmmsuon to the pchce SLaLtOﬂ under hxs
covering Ietter Ex PW1/2 for reglstratlon of case. Accordmg to htm
he forwarded a copy of govering lettcr to the Reglstrqr Peshawar
High Court ahd second copy to his Sessrons Judge for mformatlon
He is the wntness who recorded confessxonal statemcnt of:: Raham

_Sher on 24 8.2005 E,< PW1/4. and has conﬂrmed hns ulgnature and’
~seal of the lcourt on Ex P\N 1/4; on memo Ex PW’l/’% ahd certlflcatev

EX. PW1/5 | The '.Wltnesl' was. subjected to lengthy cross -

examlhatlon ' .
In course of cross examinatnon lhlb F’VV wb/ft}H g pointed_out

,'that Me had recorded 164 Cr. PC statc ment of - :Mujeebur Rehman
'PWS also. The witness. demed “that he had superwsed the

lnvestlgatlon rather stresced that he recorded the statements as '
{llaqa Maglstrate in hls. crocs examlnalnon he rebutted the
suggeetnon‘ that.seal of the court was afﬂxed Oh the confessmnal

statement E_x PW1/4 before recordlng the text and obtalmng thumb -

_|mpressmn of the c.ccused He ¢ Jave deta|l account of the events |

while recordlng 1hle confeualonal stctement according to which the

accused was produced on.8.30 AM and that “after an hour tlme

‘glven for retaxatlor Statement was recorded at Q. 30 AM whnch
_lasted till 9 45 AM. I—le rebutted the suggestnon that the accused

Kad told him’ that he was in pcllce custody smce 21.8.2005 and that .

he was lnnocent The wntness admitted that he did not refer the .

'tccusod for - ~nectlcat check up before and after _recordin®.
'_confesslonal statomeht /-\bout the: 164 Cr.PC statement of '

Mu;eebur l"ehman Bailiff 1h(= w1tness rebuttod the suqqestron,that_a

the stc\toment EX. F’\N3/l v/as. growdcd to_mm_ mw;e-adeeteckthe*

same or that he obtmned 51gnature of MUJeebur Rehman_om_a.blank

paper.
T pwe2 tkmmLIl’ah A:l is a marg nal W|tness to the recovery

‘memo Ex.PW2/1 vide: - whnch he as lO collected matenal

me’\t'f-hed in the mr’mo from the spot. He is also marginai witness
of the recovery \\\omo Ex.PW22 vtdc Wht“h motcr cycle No. PRR-_

1617 Ex.P-5 was taken rhta oosoessmn
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- PW-3 MUJeebur Rehman is the bailiff of the court of civil

has reproduced the ‘harrations rccordod in-his slatcmcnt Ex. PW3/1

and conflrmed hhis <|gnatu|c on hrs statement Ex.PW3/1 |ecorded ;

judge, Shabgqadar. In his oxamination- -in- chlef recorded on oath he

A

. 3
\

on 26.8. 2005 in his cross examrmtron he stated he was tortured

. . _ _ . kept under observatron till 26.8. 2005 and then the statement was
;' ' o : recorded which was a result of tortured and he was forced to make

“the statcrnont aqalnst the accused. according to thls witness o
W was produced__ej_or _the maglstrate in hand cuffs and was forced

to give false statement.

A : o PW-4. Muzafnr khan ASl was rncharge rnvestrgatron of P.S..
. _ o _ o ; Shabqadar dunng the relevant days He prepared site plan .
| | Ex.PW4/1, on the porntatlon of Sheharyar ChOWkldal He’ prepared
‘the recovery memo EX. PW2/1 and took lnto possession ash Ex.P- N
_ 1, eemr bumt files P-2, semi burnt chairs P- -3 and a broken 7-up "
o - ' o .' bottle P-4 from the cpc)t He recorded statements of marginal -

'WItnesaes of the recovery memo. He arrested Sheharyar and
v obtalned his police custocdly. He: photc graphed the scene _.of
‘o_cc‘urrence and recorded stetements of the locals lrvmg around
N PW-5, Badshah Gul ASH is scribe of the FlR EX. PA whlch
“ was reg|>tered on the bas s of wrltten report Ex. PW1/2

'the case. In his. cross examrnatlon he pointed out that the special

after the ramarks ‘of thc horourable Hrgh Court while hearrng the

ATTFST ED ball petition. of the accused and a note: to this effect has- been

recorded in this euarcl by Hamdullah PW-B The witness

wrtness) alone. . _ o
PV\/~7 Rahlm Shnh HO remained associated with the

va{AD J
Y
?ax,anw«rr- Z

3
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was almo! thmpIete, . ' S
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PW-3 Mushtaq /\hmed SHO submitted complete challan in

‘lnvestlgatlon team headed oy S.P. investigation was constltuted '

' emphaslzed that the lnvesthatlon was carrled out by a team- of .
_.senior ‘police offlcere like DIG Mardan, DPQ Chalsadda..SP* |
_ _'lnvestlgat en Charsadda DSP Shabqad'\r and SDPO rnvestrgatlon ,
~and has. rel:ut‘ted the ~uc)ge' 2lon that cnly Hamdullah S.I. has .'
conducted the lnvestrgmtron and it was supervr°ed b\/ mm (the -

k! .. .
”orf”f’“"" Ll wrtness relled upon the lnvestlgatron already carned out and which ' -

00 s 'lnvestlgatl‘zn after whnn ectron 5(A)PC Act was. added." 'l'he

Py ;ammgw“nmme* "

A
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.invcstgatron in hand. on 25.6.2005,
-Sauad obtarned his custody and on spy tnform tton arrested
. Raham Sher on 23, 8 200", who dlsclosed the names of the co-
" accused L.iagat All, Noor Shah Ali Adnan and Ashfaq He producaed‘

(¢ é/f?""-' zo,

PW-8 Hamdullalv - 8.1 u'rvns.ltg:nt!ong..Sltuhq:_ut:n' gl
He '1rrested the accused’

Raham Sher on 24.8, 200‘; vide apphcatton Ex.PW8/1 before the

" magistrate and got recorded his confessmnal statement He
~ arrested Liagat Ali and Noor Shah. Ali on 24 8. 2005 and got their

pohoo custody on 25.8. 200u from the maglstrate on appllcatrons

- Ex. PW8/ F'W8/3 & PW8/4 and admltted both the accused to
-Judicial lock up without a confesslonal statement. Thlo PW took into
- possession Mo_tor ycle PRR 1617 produced by lmroze brother of "

the accused Noor Shah AII vide recovery - memo Ex. PW2/2 He -
also got recorded stcttement of PW-S Mujeebur Rehman Ex.PW3/1
u/s 164 Cr.PC and’ got issued 204 Cr.PC warrants m respect of
accused Ashfaq and Adnan. After addition .of sectlon 5(2)PC Act,
he handed over lnvesttlgatlon to lnspector Rahim Shah. .

tn cross examlnatlon the wltness admltted that the accused s

Raham Sher was not medlcalty examlnecl but for the reason that he

was. produced for confessional statement W|tlnn the' permtsstve
_pertod of detentron. He rebutted the suggestton that the accused

Raham Sher'was atrested ow Fhe witness stated that .

Raham Sher'was brouqht ta the court for confess;onal statement at

8.10 AM and was produced before the couit at 9 AM He stressed

-that the tnvesttgation was conducted under the superwsnon of
.Investlgation team The witness dlsclosed that out of 13. cases
3 "pendtng agalnst the aocused Adnan Ashfaq, thetr father and

" brother in law ﬂve fll<=s wer<= burnt

In thelr atatement recorded u/s 342 Or.PC the accused

: Liagat’ AH and Noar. Q‘hah Ali admrtted thelr position as Moharrir In
the court but they dented any link with the co- accused Raham Sher
‘and- stated that they knew him in course of the present case only

They denled taktng ot the conspiracy amount of Rs. 1,50;000/- and .
destructlo;n of the record. They termed 164 Cr.PC statement of

'Mujeebur ' Rehman Ex.PW3/1 and . confes'sional statement * of
.Raham ¢ her Ex PW1/4 the result of coercron torture and pleaded'

themselvas all out innocent.




/6

. : . In his slalement WS 342 Cr.PC Sheharyar accused admitted

- - - his position as chowkidar and he admitted his absence from the
duty on the eventful night but. dcmcd to be a part of the consprracy .

FHe termed his statement L'.x PWIM as fabrlcated one and stated L

the affixation of his thumo lmpreﬂ*lon on thrs otatemenl a result. of
coemmand of the controlling officer. _ .
Accused Sajjad also d,eoi,ed any conhéction with the co--
accused Raham Sher; Liacat Ali and Noor Shah Ali and also with
Adnan and Ashfaq any link for the commrssron of offence, '
I kis statcment mado u/s 342 Cr. PC and further on oath u/s
340(ily Cr.IPC the '1c'uu.°.od Faham Eher denled any familiarity or Imk "
‘ wlth the: d(’CUuOd Noor Shah All and Liagat All or payment of any
amour.t to the Moharrirs. He chJes his. confessronal statement -
Ex.PW1/4 to be a result of coercron and polrce torture. He
emphatrcally demec! that he’ IS a party to any clwl sult pendmg
~ before the civil court and .,pccrﬁcally denied to be a defendant in
- civil suit titled "Sdl’W-BF Vs-Raham Sher”, He however admits that
he has got ne enmity or ill will wrth the magxstrate or polrce -
©+ DW-1 Hamdullah. has stated that Raham Sher is a trust
-worthy peraon of humble background having no propo_rty or any
“civil suit and that ke works. with them as cho’wki_dgr;- in the filling |
: station since long. He. ll'lSl.ata that Faham Sher was érrested on
lD 21.8.2005 from the filling station. R S
_ CW-1 Rrazur Rehmean has produ»ed the. court record-of suit .
.No.287/1 trtled Sarwar Vs- Raham She? a brief aCCount of whrch,-
has alrcrddy been given above In the rele’vant para of the. statement '
. of accused Raham Sher, ' ' L
F’ro ecution s-tory rn shortest termns that accused Adnan and’
Ashfaq mvolved 'in so many casesponding before the court some
how persuadod the accuso-J Raham Sher (who was 'In'good terms -
'vwrth the. co- accused Lraqat Ah and Noor Shah Ali Moharrlrs of the -
court) to manage an: “end up” to the cases, They both (Moharrlrs)

h
b)
3
l{‘}
RN
)
ook

S m.Y.C'“’ 'UJ“ .o
i ii-Corrup: riois Wl il struck bargain with hrm (chham Sher) crnd receiving, an, amount of

/2 /Jgui’/‘.‘:p 6 , Rs 1, 50 OOO/— from him, they, during the mght of 30 & 31.5.2005. set
the case frles and court record ablaze. This lot of tne burnt record
included five case:files of the accused Adnan and Ashfaq. Further

that thP accused heharvar ChOWkIddr of the' court who was -

ctually absent from duty on the‘even:fui night reported -a false .

i
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v".l('n'y o ther pres: dcding officer anthe hasds of which fakio tapod in tha
ehapc of FIR 343 of I°.8. Shabqgadar was reglstered
From the prodiiced cwdence it is proved that the accused

Liagat Ali and Noor Shah Al wele moharrir. of the court custodlan.

of the record anc they WOIO thc persons knowrng WU“ ‘about the ™

“record. The accused Shchclryur chowkidar was supposcd to be on
duty and he was .:uppos-ladv to report the real position of: the

occurrence to the presiding officer even if he was absent from duty. a

But instead. of'doln'g so the 'report ntade by him to the Presiding
Offlcer ancl incorporated in the FIR Ex. PA subaequently proved
false and he (Shehar/ar) hlmself admltted it to be false.. There
remains no room to doubt that the accused Sheharyar rnade a false
report about the occurrence in order to cover up his absence from
duty and to save his service career. Belng s0 he deserves to be
punlshccl for that So far as hls role In the occurrence is concerned
it however begins with thrs and onds with this. He'has no role in
rest part of the episodle. , f

So far as direct or ocular evidence is concerned there is non -
favallable in the case. There Is however lnculgam:rvm
etatement Cx P\N‘l/4 on behall of . the accused Raham Sher from

whloh he has subsequlantly rc:treated ,
PW-1 the magnatlate who has recorded the stcltement end

PW: 8 the concerned 1.0, have ¢ leen an account of the relevant -.

: crrcumstances in whlch this statement was recorded. These two
statements cany no 1atal contradlctlons inter-se or within. The
D accused Raham. bhe wrae per record arrested on 23.8. 2005 and
produced for recordlrcl etctement on 24 B. 2005. The alleqatlons

- DA

that he was nrre.ttpdnn 21, 8 2005 ancl keot in llleqal conflnemenj__

for torture till 24 8. 2005 flnds no support. from some solid evidence
There was uo comolalnt whelwoeVer durlng this perlod even on
4 behalf of hl maeters ln the fl|| ng statlcn one of whom appeared as
' DW-1 as well. No doubt 'the gccused was not medlcally examined -
durlng the prccoe.s but thls does not mean that he' was definitely

o——

! tortured. kle was immediately commltted to prison ‘on 24. 8.2005

——— 4

and there is nothing recordod there about physical problom of the
accused if at'all he was tortured. The Justlflcatlon that he was
plcducw hefore the nmc.lstra within the permrssrve perlod after

his arrest by pohce end for that reason he was not medlcally
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oxamtned itself carries weight. In his stntcments the accused has

. C’HOQO.ICQ”Y staled that he has got no, onmxty or:ill will with the

..
<

magistrate who had recorded the confessmnal staternem or with’

the pohce who arrested hirri.

While examlnmg the cnrcu*nstances o. thls contessronal,_

statement a single rontradlctlon between the statement of PW-1 & -

PW-8 was noted about the tlmnng PW-1 has stated that Raham

Sher was produced ut 8.30 AM whlle PW-8. has stated that he was

present d.to the court at 9AM. PW-8 has however, stutt.d that the
accused wﬂas broughl. to the c‘ourl at 8.10 AM. Date is the same and
the difference is that.of minutes which oreat'e no fatat doubt in mind
rather reflect fairness of both the PWs while giving s‘atement on
.Oa"th"l'he‘ctrcum tances lc.tdtng to'the arrest of Raharn Shcr havo
been made _gjear_.and_.EAA.B_ is relevant whose statement was
recorded u/s 164 Cr.PC during inve'-ttlgatlon PW-3 has fully
conﬂrmcd I the contents of his 164 Cr.PC statement Ex. PW3/1 in hns

e(>_<amin1t|on In chief. Though in cross examination he has termea ‘

thls statement a result of forture- and coercnon wmcn
unbclleveable in the glvme\c:rcumstance., It is unbeheveable that a

Presxdmg officér of the court would let’ pohce torture his own -

suboidinate and would himself record his false “statement on

- ‘praduction by police. The wl‘tness' was produced In his well familiar

LI
4 '. " A'/""'—'.‘“&

environmiert befora his own Presiding officer and It appears that the - .
stetement  recorded Uufs 164 Cr.PC and confirmed In the

examtmtton in chief was natural and uenuine whlle a!teJatuons put

forth 1[s] the cross ,exarnlnatio't as PW aro not true, may be a result
of fear. of local reyetnge. This statement of PW-3 expalins the
background and clrcmn.ltenc.es in whlch the pollce initially made

‘access to the acrused Raharn Sher. lt is a pomt that had the police

belng searched of some one to fill the blank, it had one Sheharyar
~and another Sajjad already arrested and in hands avallable for
compellmg them to confess but it was not the case which support

the prosccutton stand that- F'aham Sher was a genuine: case for '

apprehenslon and he gave confes.:tonal statement voluntanly

) based on true acoount of facts,

In course of trizl it was alao insisted upon by ocfence that
the thumb impression of the accused Raham Sher was obtarned on

blank patp_er and text of the confessional statement Ex.PW1/4 was

- S [‘"‘ ns CJJ“

s,\l(
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sub\oquontly ftllcd up . The ouqmﬂl 23X, PWI/4 give, no, such vmblo o
clue from any angle rather it mdlcated otherwnse &rhen the orlgmal

sheet was anmously examtnod wnlh this view.

L T2 s et

AAAAAA

ln statement /s 342 8 340(i|) cr. PC Palmm Sher has'.

‘ V, demed any famlltartty with both these aceused. L|aqat Ali and Noor

Shah Ali and same is the cese of the ac«,used Ltaqat Ali and Noor‘

“Shah Ali du reflected m thelr statements u/s 342 Cr.PC.

Confess.onal statement Ex PW1/4 attribute or.gxn-\tton of. the

fnendly re lcmon of tho three o a ooult case olvﬂ suit titled "Sarwar

. Vs- Raharm Sher" lnoirated in the confossional statcrnent In his

court statements moorded durlng trial, Raham Sher has
subsequ:=ntly specifroally and categorlcally demed existence of any
such casae lndlcated in the cc»nfesslonal statement Not on!y Rahem
Sher but also his witness DW-1 Hamdullah has’ also dented

'pendency of. the suit stating that Raham Sher has a humble

‘ baokground havmg no landed property

has produced record of civil suit No.287/1 titled "Sarwar Vs- Raham’

Staterment of CW-1, however Ieads us some ‘where else The

wn [anea

Sher" in tltuted on 11.4,2002.by Sarwar khan and 21 others against .

Raham Sher S/ Shrer Muhammad “and. 11 others. The record
produced By this wntness lncludes Register civil suit, Order sheets

of civil suit No.287/1 "Sarwar ETC Vs- Raham Sher ETC",’ Plalnt _

and wrltton st‘atement of thls, case, cemfrcate of reronstructton of , .
thefile ahd special power of attorney of zccused Raham Sher and

his thumb impressed Vakalatnama In favour of Muhammad Fayaz '’

advocate submitted on 09.8.2008, Thls rooord provesilt more than

Bt 'sufflclently that olvll su t "Sarwar Vs- Raham Sher” Is pendlng since

11.4. 200.., Raham Sher I8 party as one of the defondants in the
case and he has been ﬂctlvely contesting it from’ the very begining

by submlttlng his wrltten statc ment and has enoaged counsel there

"

in and that the case I still pendnng after reconstructuon of the file

. burnt down in the acou:lent Ctuestton anses that if the confesstonal

statement 18 not genulne then how this case was mentioned in his

— e et}

statement while it finds no me ntlon on record of investigation before

only possublra answer to th thS can be that it was the accused Raham

-

r—r—— —

. Sher who knew about his case and he genulnely mentloned lt in hrs

confesmonal statement If cclntento of the COﬂf@SolOﬂul otatement

Wt

sup '.}» (e '“"
50& v s“d‘w

- thls statement? ln the absenco of somethmg to the contrary, the
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Lt : Lo that Raham Sher developed frrendly relations with co- m,cused Noor

Shah Ali and Liagat Ali Moharrirs in course of thrs case/suit were,

incortect then the question that what prompted Raham Sher to
deny the fact of pendency of thls surt agatnst hlm is of even more
importance. The only poe.srblo answcr is that bomg mindful of the

consequences of this fact he (Raham Sher) needed this denfal tor .

delink himself from thrg_gg_accus.e.d_l-lﬁlﬁlﬂt A'll and Noon Shah Ali to |
"falsr fy the confes ‘*lonal statement and he m|ght had done “it .
! . ‘ successtully had there not heen shtement af CW 1 and record of,

* the case produced. _
. ' ln addition tc thls statementof PW-3 recorded uls 164 cr. Pcw
o and qwen on oath ‘as discussed above Irrespectlve of his
- unfoundod allegatléms depoaed n hls croes e@xamination indlcate
that Raham Sher was not only known to the accused Noor Shah-
Ali, Liagat Ali lather he was dear to other staff of the court also as
' '.such Mujeebur Rehman balhff PW 3 conveyed him the message of
: Liagat Alr when he was sent to hrm as confessed in the statement ‘
of PW-3. ~ = - : R
The confesslonal statement of Raham Shcr Ex PW1/4 is
corroborated by other facts and evtdence as dtscus.»ed ‘and there .
o remalns no .room to “doubt that the Inc:txlpatry confessional
statement of Raham Sher ls voluntarlly. genume ‘and natural glving .+
true account of the facts. While assumlng this inculpatryf
- confesulonal statament. valld and gehiulne it éan be safely taken '

against all tho three aaccused
‘ In the glven cnrcum stances, the pro.,ecutlon has

o z".:f“,\ \“‘ fj:i_;;fD?,proved bcyond doubt that the accused Raham Sher managed to

‘ pay rllef‘al gratrfrcatron to the accused Noor Shah Ali and Liaqat Al
for an lllodal art to c*nd up" court c'tsea of Ashfaq and Adnan and

‘he comrmtted an offc: nce punrshable u/s 165-A/PPC| That accused

Llaqat Alt and Noor Shah Ali, both government servante as Moharrir -

- ‘of the sourt were: cu*ttodtan of the: court record and. had access to
that, acr apted’ the gratlflcatton as- reward for "endlng uo” of cases '

: and subsanuently accomphched the task by putting the ccurt record
to. flre They ' therefore, cornmltted an offence puntshable u/s,
409/161 and 436/FPC- and bemg govt servanl° gullty of
misconduct, they are lnable to be punrshed uls 5(2)PC Act as well. - "

S : . . That-the accused Shnharyar gave false mforrnatlon of the mmdent .




_ 'whlcl“ report he believed o be fal_se.an_d th_e_refo‘r'e committed”

offence pumshable uls 182/PPC. o _
So far as act used Sajjad is concerned the prosecution has
——

.however proved nothlng ag_alnst him and he deScrves to be

~acquittad honourablv
nourat

. Consequently, the acc used Llaqat Ali and Noor Shah Ali ;—Jre o

convicted and sentenced as nnder -

4) - They both are convisied and ¢ c-ntoncod uis AOOIPPC to
.mpn:.onrr ent for Flve Years (5) R.1.with a fine of Rs.25, OOO/-"' )
(Twenty Five Thousand eech) or’In default thereof shall

suffer six (6) months 8.1, eacn

- 2) They are alsc convnrtcd and sentenced U/S 161/PPC to Two '

Years (2) R.l with a fnne of Rs.75, 000/- (Seventy F:ve
- Thousand) each or in d_ofaul_t the(eo_f shall uffer One year

8.1, each. - .-

3y They are convictea and sentenced urs 436'81’;’0 to Five

Yeals (‘5) R | with @ fine of Rs 20,000/ (Twenty Thousand)
each or tn ct(*fnult tholco. shqll ourfor l"our (4) months S.L

[

ea.,h

. 4) | -They are further convicted /s 5(2) of the Prevention of

~ Corruption A(t 1947 and sentenced to TI\W R...
gach with a fine of Rs.10,000/; (Ton thousand) each or in

" default thereof shall suffer Threo (3) montha S. l each.

The accu'sed Raham Sh'er is. ccmvlcted and sentenced u/s

' 165 AIPPC to lmpn:onment for Two (2) years R.L wnth a fine of .

'Rs.10,000/- (Ten th()LtScll"lCl) or in default thereof shall suffer. Three

ATTEST ED (3) months S.k

The’ accu.:ed ht.haryar ts convicted and sentenced u/s

’lgg_l’P,EC to tmprlsonment for Three (3) months R.l. with a fine of
' Rs 1,000/~ (One thousand) or in default thereof shall undergo one

month S.l. Hels pre:sent before the court on bail, he be taken, into

' 'custody and commltted to 1a|l for execut\on of sentence awarded to
* him, It is jeft open to the concerned department to take -

-departmental actlon against him for abs ence from hns duty on the
night of oceuirence. - '

+ o i ORI AR AR Ll 0 e d b - L
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_ necessary.

The accused Sajjad is 'honourebly acquirtod from the

. charges levelled against hrm He is on barl and’ his suroty stand

. drscharged of the liability.

“All the substantive sentences ' of rmprraonment shall rurl.
concurrently, Th’eLonvmt shall- have the benefit of section 382-B

~.Cr.PC. for the period spent by him as under trial prisoner in jail,

- The ébsconding'acoused Ashfaq has already been arrested
and uupplc:mentauy challan submlrted against him and Soparate trral

is gomq on.

The other absconding’ accused Adnan Is declared as
proclaimed offender, Perpetda! warrant of arrest be Issued against
him and the DPO concerned may be asked to’ e,nhst him,in the

| register. of proclarmod offenders.

The case: property’ ash frles and bottle be kept intact till the
exprry of the pericd of lrmrtalron prescrrbed for appeal/revrsron So

"far as Motor Cycle Regrstratron No. PRR1617 is however
. concz rned it is found tha1 it has nothing to do wrth the present case

and it was taken ky 1.O. in custod/ from Imroz khan brother of the
accuisad Noor ¢ hah Ali. It be retumed to Imroze khan o/O Jamroze
khan against propar bond to the effect that it shall be produced if

- ever required by arry court.

. File be consrgned 1o the record room. -

A Announced.

Peshawar. )

21.8.2006. e
Senidr S
Anti- L,orluptron NWI‘P
Peahawar -

Certified that th|s ,udgement consrsts on Fourteen pages

) each page has been corrected cmd srgned by me wherever

Senior Spedtal Y
~ Anti-Corruption® Nv\/f'f : "

Reshai‘rwé‘“’ '
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Shabaadar, Frass r»ﬂy' IO»I':em in District Prison/ \Ur =

._r‘}" .

- Neoor Sheh Al S/’O.Jamrozﬁif@ Sa,‘kh.’rar, E};g‘az‘-d&'néf:;y

T2

“Magistrate, Shabgsdar Fresently fdged in [istring ¢

VERSUS

 The State . o : .

Appeal against judgement and order dzted 20.08.20046 ’

of learned Senior Special Judge Anti-Cotiup v "BNFR

Peshawar, whereby while. convicuny - .. . - @nds
r

under Soction 402/15 14435 PPC anc G 7, £ U S0 they

both aré sentenced as

1) They beth are ‘“ov"wcfod and S

P 4

Secton 4G Prd ta Imprisoto - h e

M)y Rilbwith a ine of Rs 28200 - T !y fiva

HRYS

3

thousahd sach) or in defauit ther ersof sheali suifer six
(6) months S0 each.
2y Thoy are also r.:omf-icied ;\t;,d f'-ntvr‘-..z;* uncer
Secton 161 FRC e '?"wﬁ YEAIS (Y 0 eth o e of
s 5,000/- {f{?f:-‘.'if:‘f"\!,y fve thonsonm RS At e!
defzolt thareofl shail suffer one yoar S g:_, :
{2 7 ney are convicted and sentencet under Yecion

CLA2G PR e Five yews (D) R ovoen o e of

[y 20000 (onty thc*u IO A S I L4 THTY
therect shim) soffes four (4) M. .F' C o
_ , (4) They are further convicted under Section 5 (2) of
FILED TOGAY - the Prevention of - Corruption "Act, 1547  and
’ | sentenced to Thiee (3) years .| sach with 2 fine of

- s 10,000/~ {Ten thousans: each or in defauit

- haoreof shall "JHT!( r Three (G, imenths S0 sach.
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i

R UD@MENTSH}:E’T B
e ) I\ITHFP}}:SHAWARHIGH(‘OLRIP

LSHAW AR
o IUD CIAL )EPARJ\ [ \"F

........ Con it NOH'Z/‘/
/
Date of heauz)o :

........ /. .,\/-y'l‘./:('__‘ - ‘) e
P etitioers

/Appeﬂants (/mim {’//Q 27y 4;‘
Ru:,ponoentc &/«

!

i

TAY AAT QA‘}} UM QL’RCSHI S~ C

-' ’. .'\I ]."' ' 1\ \Q \(")Q
‘ .2006are dirc‘cred_against the.jud_gn

and 60T Q

ent/order Jntu 1R 2005 Passed b

N"u[ ]l“ \\\TP

appellantg Lidgar Ax i Nuor Shah Ag S

. h(, learned Senio, Spécial Judge Anti-C eshaw.y,
whereby eqcpy ane of (e

Convicted

an.d ‘scnt_cnccfd as undep-

Uis 409 PPC 1 3 Years R with 3 fiyc OFRS. 23000 .0p 5
d=faulr suffer further gix mon ths S.{.

ity

<~

S

‘ C U’s 161 }’P( to 7}’Ld(‘aR[\‘/lﬂldfl

2CCr C3,000 o N
dcfault to sufft‘l nntbez one St?dl Y

L Unas "'jPPr w5

ars R.I. pms r'};:e. o R,
lcfmlt to .suffer

L2000 op n
months ST

5(2) of the PC Act, 194'

© 3 vears Ry ihoa e
: Rx 1o OOO/ or m d< fault to SL!HGI"ii)J’.I‘;i‘! cponths §j
o -
5. App< Ham Rabam Sher is Lon\uctc’u CITRENGY beenced o g
165- -A/PPC t@ 2 Yyears R With a firo o s 10 000 Sorin
_ chuh to wlh:) furthe;'3 months §j.
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Since bath the ay)pt&lg Iy 1\ ¢ dIl SERoUr of one ang the'§
crining) ‘t'rausaction and the zmpuy ed‘ Judgmentorder IS commd
thexdnc I proposc to d1spose of both the

appeals by
Judurmnr _ ‘ : R

this singld.

<

]

3. Bncﬂy stated the pmsecurmn Case is that accuseg Adnan

and Ashfaq mvol»ed 1 so manv caxes pendmo before the Coury some
how pelsuadcd thc appel

ant Raham bhcz mm “as in go

od termis wi r}
thc (‘OﬂUthd dppc,uants Lmq at —\h 4nd NOOT Sha ah AT} Mok .'.m‘ S ;\r”r}ié'
C.Ouz't at Shab"adaz to mamuc an md Uup’ 1 the cases. Both fhe
Moharrirs cone ’ude bar uam Mth Raham ’Shez‘ appe” ant ang
A0 amourt of Re.1 50,000/ from him, mey-during rhc: night benwean

] recei g

oh & 31 1\'13)/,20055& th¢ Case ﬁles‘ and céurl‘ ;'(‘Jon'z ablaze. This lor
¢ of the-_ bu,mt recorcl‘inchrdcd 1‘1\ ¢ case me; of zeeused Adhgy ang e
‘ . - ,

- Ashfaq. Furthermme the appe]ldnt %el* az:;Cha}\l.-f('id;ﬂ" of i]\!e;'(:::c:)l:‘i'!"f
who wag aufUth absent fromy duty oni the e\cnrr»ln'ght Fepatied a
. falue atOI‘)’ to the Premdmo thcex on [hr b

4()9/436/1() 1 /16“’-A/187 PPC ré

a\.ﬁs.of which case is

ad thh Sécrion (D) of the Preveniion

s AU 1947 A< Teg gistered at p.g ‘Shabqadar vide Fip No. 343 dajed
1.5.2005, S

) ST

o 4 ‘n: mveqnuauon W

as-conducted ang zﬂ'ar completion of

m\ \.m{watlon ! hallan Was xuhmitted for triaj.

5. Luring'the' course ol invesiigation SREIT from B¢ (e -
appel]

ants, Shelhreyar Chowkidar of the Coure adicial Magisoae

‘Sh'abqadar (mot appellant before this Cour t)

'1d \é}j_j-ad WEIR PUT Lo i),
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the latter one was acquitted and the appellaiis nere convictad as stated

above.

i
N . v.&
6., ' ln order to cdabh\h 11"' cage the prosed ation exatmmed as

1

many as a W_N.I]CSSCS. They have stated ﬂm_,f the performance made

during the investigation. The statement: of the appellants. were

recorded u/s 342 Cr.P.C. Ourof.them appeliant Raham Sher opted o
be exarnined on Oath and also wished to produc defence evidence. His

. statement on Oath was recorded and one Hamduliah was produced by

him as D.'\f\f 1:0n the request of the prosecunon Mabarriv of the Cours
of Civil Yudg - abqadan was- examined wi.o }31'oduccd the recurd

pertaining to Civil Suit No.287/1 nged “Sarwar Vs anm Sher”

7. Tn their stza{temem[ recorded ws M Ur PUC the appetlants

o Lmqat f\h and Noor Shah Al admitted themselves o be Mahareirs o

the Court, )ut they denied any link with the appeilant Raham Sher an!

stated that they l«:'ne\:v h;‘_m in "oow‘sc of the present cuse only. They

denied taking of the amount of Rs.l. 30,000/ and desn iction of U

record. T hey termed the statement of E\'ll..xje::-m;f Rehman placed on

recorcé as ]:\P W.3/1 and'Con‘éss.ioﬁz:;l :‘\:é‘at?{ﬂém of Ruhi‘;:iff Sher

£~

S Ex POV bcmo lhe tesulr 01 cocu,u", rariere and ali (he wm ot

did nct p ad Lum“\/ to the cl1:ifgcs and claimed tial,

8. . _'Mr.Saﬂru!,lah Khar, Advocars e feamed coungel tor e

'
0 !

URE L N ' - :
appelants in Cr.A. NO.OU//LUU0 BIELEG st v

voluntary and it was extorted. Shaukat Anraad PO was complainant
in the case . thercfore, he should 1ot have recorded the coriessicid

stateraent of the accused. The thumb fmpression of Raham S8

‘ of
: ”
\l‘"‘ ada ' : /’ E‘iﬁﬁ‘m%?\im 2

S¢
C‘ arst ' ' ..w&m;wwa"‘ E

. . Ly .
. ". _T;ﬂ A by ‘l‘ i ) v - /{./A
et il RIRLE -
- K. M 7 h'{"’( \l; gy
v ot

_..L’....' RN
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‘ appcllant was obtained on nlain pdpu HL was atvested on 21.8.2006 \h:’r/
: . . :.‘_4\’ ?‘*
?s 2006. \

‘ 9, S £ was also aruuud that the a]]Fg\ed uunu‘ssmnal sutcmcm
P

was produced by 'thc poliociand copied. by l"QurL. Complainant

~

whereas he was shown to have been cerE\t do

_.l«.{,,,\..‘_._

PO
. . I

" Shaukat Ahmad was complamant in the, c.dse therciou, legally he could

e

not have recor-led the confessional Stat.emc‘ljt;'

T U,
-t
g,

10, It was~.a'ls'b argued that the fl.O.‘ P8 8 adinitted that

i

accused was givven"f)ack to police ‘aftcrf 1:<:c.on;1.njg-his confessional
smtement for. pultmb thc accused to Iud]cml i 1' The accused was

never se.nt to Doi:tog for examination bchrc ar after recoding the

confession, which Coulc‘ not have been done 16‘9:1]]‘

1. Jt was ﬁ.xrt‘hcr argued that ,e?;c.ep[v fthc retracréd judicial
'_cc‘mfessi'on there is r'xothing oﬁ' record to cé:incctit‘h& appellant Rahdm

Sher with the case. H., added- thal the L.O. was Cl. andthe requiremient
of Section 5<A of the P CACt s tlmt the L.O. Q]mul« be of the rank of
Ixirsp_ector.

- o 12. . Mr.Abdul ,'Sgt:tar Khan, Advocate r} leartied counsel Tot
Uzé' appeliants in L:A Nm.569/?0‘()"6}":5&@5%21 ﬂjw:-‘ar: eNeepr The r:‘:n'ﬂcmd'
'c‘i_:fnféssion. of appéﬁléﬁ.at Ralam Shcr co-accused ioi" other appélldzﬁs}-
'fhere is no cormboi}c:'i"tivé piece df "é'v'id'ehcé ava able on record 1o

: conncct the aﬂpcllantx w1th the u)mmlsbxon ofofience.
13 ) It was ’llhO argued that the L,oﬁfessm 1.'L «fah,mé NOWES Over
Z(:‘alétls, hence nc»t'\-\}m-thy of credence. Rc‘]iamj:.;'w:-xs placed on 103
AIR Oudh 92.
14, | He: 'ftii'tiv.;i'l' argued that. no departinental crguiny \\1\

conducted. e added that 28.5.2006 was the 'd'a.l.uj'of’ marriage ol f\:(m

) : ) \
(W y ' /v x ‘,:a TR

., . . . ' . i [\x;qx\//\ B
S - o I \}“‘ sufondent ’ / Bl s
L o S \ " )/’Hl ¢ v g,_;zyﬁr.;ﬂ(\l&l“z i

oL \rasions Court
Chursadda

/‘—a

L eAGemmgar VAT vt
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-~ - Shah Al and except Cection 436 PPC no other Secton
: o {
- applicable to the present case. S I g

«

r

1s. . Mr.Muhammad Ayaz Khan, the learned DAG appeating |

) , : . . ! . '..., ' ,,.‘. e . ‘ |
for the State has very frankly conceded that Fhauvkat Ahmad P.W .1‘\_\ as

: : !
1 i Y - ' ! Nt AT 1o I 3
the complainant in the case, therefore, he shouid not have recorded the

confessional statement of the aceused.
. - N . : 1
16, - He further stated at the bar thay therd Was no corrohorative
piece of evidence available on record to connevt the anppellants with the
’ ' : ! ' IS

W i

commission of the offence except the refracted confession of appellant

' Raham Sher. o »
17. . 1 have heard the learned counsel’ for the appellants and

perused the available record.

18, . The argument of the Tearied tounsel for the appelian: that

the e re investigation was conducted ™ S p-hispector Hamdutai

(P.W.& 1 who was not, authorized under seciion 2-A of PC ALt 1047 has
a force in it. The confents of Section 3-A of the bl Actare repraduce.

hercunder for convenience:-
Y : .

“Notwithstanding anything contaiped in the Code of
Criniinal Procedure, 1898 (Aet V' ot 1998). no officer below
‘the ‘rank of (Inspector) shiali lnvestigate any offence
punishable under any ‘of the sections ¢fithe Pakistau Penal
Code (At XLV of 1860), mentioned fp Scction 3 or any
\ ¥ 7 .+ offencE punishable under Sectiou 5 without an order of-a
' Magistrate of the first class or nmuske an arrest therefore
without a warrant.” S R

49 The pemsal of the recovd reveals that on registration of (hw
case; Muzafar Khan, AST was entrusted with tie investuyanon oi U

case. He prepared site plan Ex.P.W.471, on tie pointation of Shelurnyve

Chow'idar. He prepared the recovery némo £x.PW.271 and teok into
N f -

possession as Ex.P-1, semi bumt files P-2. seind burnt chaivs P-3and z
/' - .. .

ooy o
'S‘pmr | g

Sessions Court

1 T - Charsuddy
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broken 7-up bottle P-4 from the spot. He rec orded sta LEmenl o
marginal witnesses of the rccovei‘y merno e arrested Sheharvar ang

el

obtained his polu ¢ custody. He phom mfm.ud the scene of occurreive

cand recorded statements of the locals Iivinyr around.

200 It was on25.6.2005 that the investization of the case was |
C‘ th

Chanded aver to. I-’lamdullah, S'ub--h'lspe(.‘;h_n- (PN THe arres
accused S Ei_Uad obmmcd hig \,ustody And o spy ntformation arrsste
Rahamn Sher on 23.8.2005 who disclosed the names of thr, co-accused

) . ‘ : ’ 2

bLi'a'qat Ali, Nomj .‘:Shah Ali, Adnan and Aslifag. He produced Raham

A
te. ,
“Sher on 24 3. ’()O\ vide dpphmlwn I: P W81 betore the Ma ;:: trate
and got recorded his confessional statement. He arrested Lidgat Alvand
Noor shah All on 24,.8.2005 and got then pobiee ;"Lils'.c.»d_\' on 2582007
from ‘;:hf; ]\flzagisl{‘i;at@ on applic.at.ions' EXCPOV N ZOPAVS S und PAVES L
alﬁ(.i'a.ci;nittad both ~thé accu.‘sed ‘to juciicrivai lock up without 'r‘ecorc‘img
their confe&sio:ial statc.m-érits._ This P.W. ook ir 1O possession Mo
PRR-J 617 prbduced by lmwroz brother ( fthe accused Noor Shai

.A.Jil_y.ic_lc l'ccb'véi‘y memo Ex.PW.Q./;Z.' He_“a?:;m g0t re corded sia ment of
P..W.‘j u]eebm 1 hmm E\P W3/ uss Tos CrPCoand gu(xxur
warrart js 204 C]PC‘ | af-"culnstf z-iccus&i Ashilag and .»\d;i'azl{." Atfer

. _addmcn of su*tmn.*‘ 2) PC Act 194 he | .1.‘-.&53:3(1 Over Investigation 1o
Ins pcc Or R’ihln] hah

21, 'The a%.)ové mentioned position woulld reveal that the entiic
investization of the case had been completed by Muzafar mlmn ANN
Ty

A(PW.o4Y and Hamduliah Sub-Inspector (P 5w d i aing this '::m\ ¥

none of the senior QI als as directed by Fish Court were associated

with t} : investigation. zl M

Sessions Court
Cliwrsuddua
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Thlb Lmut thle dectdm«' the hail application of o
T

ro
s

accuv«,d bmhmym had in Clear wordsidirected:-
“It s statuton‘dutx of police tg promptls
nvestigate cognizable} ases/offemec and  lay  hands on
culpnts Crimes of this - natulx must he consider ed/viewed
| very serigusly by i, For mvesiwanon of this case Team of
Investlgatwn experts Was requu ed to have peep constituted
but none hag taken 3 Ixttle mte:exr in the matter iy thiy
regard, Tlms the ‘police had failed in Irs duty by nor
pexformiig js statntorv  obligationy, This Court constrained

10 express veuous drspleauue lmex the role of iny estigation
Agency  ip . this "~ cage. Auordxn"h the DIG
Provmc:al Head Quarters | (In\anc.l(um) is directed tj
constitute a Team of hlghl} expert Iyv estigating Officers for
U . the inv estigation of thig CASE On proper lines and ¢ trace out
R U all the real culprits who shall he chased and arrested
N wherevey they are. Tha- lmemomuo Agency s given

maximum time of one month to accownplish the task, .
‘The learned Sessions. Judge Charradda shal

supex vise the pr ogress ofmvemoatwn h\ the Team of experrs

to be so constituted and -shall. disciiss with the DPO/DIG

toncerned day ¢o day progress in rhe ¢ ase. Any onnmon Or

defavlt on: the part of the m»esuu,umn Team or any Uthu

police officer would he sezmuclv viewed and action agains

“the de!mquent officer shaj] be taken ac cording to faw by the

Sessions Judge who shajy also report the matrey to the High

Court prompﬂv Registrar ot this Courr shall algg pexsonaih

\ " pursue the matter so that the Team of eXpEeres in ipy esrxr'dnon

1s .sent to the Dastr:ct (,Oll(‘(?lﬂ@d Within a week time, ~\m

. Muilure oy ‘deliberate omission oy BV in action on the partof
Voo all concerned would pof be tolerated and this Court would
) ' talke stern action against the dcmultex \eed!exs zo zemnI\
that in “)L%COLU se of fresh mvemoqt.on if the Im esnc.mon N

~.‘..'.

Team reasomblv1equnefmthm custody of the petitioney rm
fusther inter l'ug‘l(lon tf. ma) apph to Hu Hlaqa Mamstmtc m '
this regargs L

) . . '- {.; X . ) L. S . )
23 Neither the Invc stigal mo Aaem\ 0r e fearned Sessing

T ' g .
Judge (;ha:rsadda C?gl;(;d about the duu;t’xona of iKis QLT v, i regard g -

rhc conduc tof U“ mveananon The ennm my c»u HION, o8 .ntéii(ion:ﬁjf

mn detail'abox'-'e was, therefore, cnuductcd by un-éumorzacd m.; ns in

. | ~ violation of Section 5:A ofthc Prevention Ace, 1947
. ) ‘

Sessions Court

Wl L L " Charsadda




24, The 0ccurrence inl'the Case i hand wag not mr mm '

l

AN/ Person. [t wag. ‘»helncyar o_hmxl Wdar of the Lomt WhO dntore.

4
l

Sh(r.ulxat Mmmd Khan Clul Iudcre/!udu,u Magisrate Shabgadar Py s
i § o
abont the mcuueme who r&-corded e Statemeny of Shehrev,

’ .

Chowkzdax Ex.p W 1/1, Lr'msmlrtcu thﬁ-‘:arz‘le 10-Police Station unges

hlb covezmv Iettu Ex.p W 1/) for TegIsration of the CASC. A copy of the

[

said letter was sentlo the Ru"lstml' of this Court, w Lereas Lop> of the

same was addleeqed to the Sessions Judge Chersadda for informarion.

»

2 The. case of the prosecyricr Frvelves  around

h

1

e - 'conl’essr'ongd statemeng made by ,R:ahan: \’» wecused h Safeeruily::
’A'clvoc.-ntc tl_m ledrneg counse] rep:-'eéc:nfing hinry Srgued thet he (Ry;

Sher) v g3 m'rﬁsted' onl.g, ”OOJV but was s .'l_xi‘,.. ':rrC're-f an 23.;&*.30«7)5

"He wag Lor tmed dnd coéu.cd fo zﬁakc ch om: \;,J'H (11 Siare mé.r:{t., hence

he wag _produced on.24.8. 3003 betozc the me’*‘ ’\1 agis: z\m WHO wag

{'he comblmnant in the cas- . Ihe qucsnon th a: ises s ag 1 \V hém e ;zflc

confeséiun whnch was n_naued later on by iy as vSluneer of o,

A 86 far as rhg record nf Lhe'case i_é_concen';.r:d there is nor an iota of
‘.é'.vidence excépt the statemmt of Hamaul 1 3 v .hat he \\'és.’éﬁ‘e"s%cd

on 2| .8.20()5 Idlhcl ‘the record supports rhiy <. CFRIOY thay e was dresieg

g

23.8.20 75 In h]\ confessjong] staremenr Ex.P vy 4 Radam She
'{Jp(.”cmt JLJm& (I as 1o h«m he ¢ axm m cont: u R COCCh A Noer

Shah Alj ang Li mqat Ali, \lohaxms of the =QUIEL He aiso admirted

~
-~

X h d‘wr)g receied R" ) 3'(’ OOO/- h‘om‘ aCCUS a Acnan dind -’\I-‘-j-'l-'-:?i'{' ULdl}\(

hom §0 many Ld‘-rs were pcnding i .the Cuyer A!’!I:C)L.:gh m e

statement rwc»zdcd u/w 34” Cr.P.C. e retracre ] 1y, said congy TSSTON ang

cven-wcnt {0 the ex ctent rhar thers wag 1o CasE peniie AZAINST Fim an

NSuperintendent
= Sessions Court
£l aipenoncddm
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that the wo Muha'n‘irs named above \\.eu, no{ }\nm\ o him, bur th; x

part of the statement was belied by the lal‘pseciition, by iﬁ"Q(iL!Cil]g Zi'am‘

|

Rehman CW.I, who produced the'(f}‘ourt' fecord with regard 1o suit

’ N '. .‘ . - ’ ‘ . -
No.287/1 titled “Sardar Vs, Raham Sher ana dn order (o show thar
!

therc was lizison bctwwn Raham Sher and \flm ATTIrS, the prosecution
exanined Muu ebur Rehman Bailiff of the Louxt as P W.3 whose
cdnﬁae:sional statemienr was mcozdud as E}:.P.'»‘:’:'}/I on-26.8.2005. In
his u»nfmswua) btatemcnt he Stated rhat dcwcedfappul ant I_;aqm All
Muhan'ir had <:lfn=ctcd him to mfox m Rdham .She_r accuséci thar Jug

1.1811’)5‘ had appeared as an accused i jpe caée,, cm-_fwhich‘}-':e ransmitred
thc said infonmtlion" to R,’;-'{hgm Sher,

26 E}.éept fthc conf.és#ional Slatements of Rahgne Sher
a;:used and Mweebm &Qciﬁnan P.w, 3 thc‘re is no other corroboratiye
piec’e ofe wdenc:* to comlect thc accused ;51ppelahtsf\\"irh the cm’mmissioﬁ
of the o[i« nce. It is wonth memlonmu that l\quaffqr' Khan AS] AN
who zmuated the nwcqrwatmn and prepared bl(c w,;m £x x) \ Lar] did
not tike into possession the hxnken/bumt.locks.. Hz;m«:-n-‘:r. 2 few sems
burnt file"s P-2, bumnt cilmirs P-13 and broken 7-up horie P—a Was oni\
1'cc6w;cd trom thc, spok Although the thymp Impressions. of a.i}'.thé

°taff mcmbeza wu sent to the expert, but tie FEPOI Of the ‘i

Emmmcr wag in n<,.g,anve

EST E:-L 27. - The c:inﬁé«monal statementa of accused Raham Sher ¥ and

Mu;e»*bm Rehmar (P W3) Bailiff. of the Court wers examined by

Shau at Ahmad J(})&n (P.W.1) Civil .Tm:ige. Jadze  Magistrate

Sh'abq;idar, who wig - admittedly complainant i he case. Being

compl‘mmnt he Jlunid ot have recorded. then comfess: toi xmtr) s

il

ifer m

rseas Uetesss s
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R , o o and! should have referred rhem to uomc other Judicial Mamstz,_tc

. doing the needful, but he dxd 1ot care thut it wvas he, who wis th
- ey
s

complamant and was, thcmfore an mtcrcslci party in the case and
i .

! T - recording  of  their confessioﬁal staterients  viould  weaken ihe’
' ' T R ‘ .
prosecution case. The mvestigation of the cexe as mentioned above in

' - .
‘detail was not done ag per Section 8- of (he PO Act and

i
1

diré(tions 6f.this Court by a Tegxm of in,'»vestigaiora in the iight of orde.

da;ed 31 .10.2005. All these factOrs led the to the irresistibie conclusio;:
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IN THE SUPREME COURT OF PAKISTAN @
(APPELLATE JURISDICTION)

PRESENT
MR. JUSTICE SARDAR MUHAMMAD RAZA KHAN o
> MR. JUSTICE NASIR-UL-MULK

CRIMINAL APPEAL NO. 279 OF 2008
(On appeal from the judgment of the
Peshawar High Court, Peshawar, dated
14.11.2006 passed in Cr. A. No. 569 of

2006) )
Liaqgat Ali and another Appellants
Versus
The State Respondent |
For the Appellants: | Mr. Noor Alam I.{han, ASC
For the State: Qari Abdul Rashid, ASC
Date of Hearing: 14.9.2009 '
JUDGMENT

NASIR-UL-MULK, J.- The appellants, Liagat Ali and Noor

Shah Ali, serving as Moharrirs in the Court of Magistrate/Civil Judge, Shabqadar,
at the relevant time, were convicted by the Senior Special Judge, Anti-Corruption,
NWEFP, Peshawar, ulAlder Sections 409/436/161/165-A/182 PPC and Section 5(2)
of the Prevention Act, 1947 and sentenced to various terms of imprisonment with
the maximum of five years and fine on. each count. The seﬁtence{s of
imprisonment were ordered to run conculljr-ently: Their co-accused, Raham Sher,.,
was convicted under Section 165-A PPC and sentenced to imprisonment for twc;‘

years with fine. The fourth accused, Shehreyar, Chowkidar in the same Court, was .

convicted under Section 182 PPC for making false statement and sentenced to 3 -

- months R. I. The fifth accused, Sajjad, was acquitted for want of evidence agdinst

him. The appellants assailed their conviction and sentences before the Peshawar
High Court, Peshawar. Vide judgment dated 14.11.2006, their conviction was

upheld whereas their sentences of imprisohment were reduced to already

ATTEST]
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undergone. Leave to appeal was granted to the appellants on 11.8?2”.008,
essentially for perusal of the entire evidence.

2. On the night between 30" aﬂd 31% May, 2005, a fire broke out in
~the Coum premises of Civil Judge/Magxstrate Shabgadar. On the morning of 31 st
May, 2005, Sheheryar (Chowkidar), who was supposed to be on night duty; 1 made _
a report to the Magistrate, Shaukat Ahmed Khan, stating that during the previous

night he heard a noise from the corner of the court premises and when he

‘proceeded towards it, he was over-powered by some persons, who had muffled
their faces. They took him away to an unknown place. That when he returned in

the morning, he found door of the office of the Moharrir open and record of the

Court partially burned. On the basis of this' statément recorded by the Magistrate,

FIR was registered against unknown perséns. During the investigation, it was‘
found that one, Raham Sher, a Chowkidar ‘of nearby Petrol Pump, acting as agent
for two brotﬁers, Ashfaq and Adnan, wh(; A-had a number of cases pending in the

said Court, had approached the two appellants so as to arrange the destruction by

burning of the record of their cases. Raham Sher made a confeésional statement
and disclosed the above fact that the appellants were paid Rs.150,000/- for the;

deal. On this information the appellants were also arrainged as accused.

3. We heard Mr. Noor Alam‘ Khan, ASC for the appellants aLnd Qari

Abdul Rashid, ASC for the State and perusved the record.

4. The learned counsel appeéring for the appellants contended.that

the only evidence against the appellants was the confessional statement of the co-

accused, Raham Sher, which itself was insufﬁ;:ient to sustain the conviction. of the

appellants. Thaf the said confessional statement also suffers from infirmity in vthét

the Magistrate who recorded the confessional statement was also complainant in

the case on whose complaint the FIR was ‘registered. It was argued that in the

absence of any other evidence, the prosecution case must fail for want of
sﬁfﬁcient evidence.

5. The learned counsel for the State argued that the appellants were

involved in a heinous crime of the burning court record of which they were the
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custodians. That the appellants have alread& been dealt with leniently by tbe High
Court by letting them off after serving the sentence already undergone. ,

6. Shehreyar, Chowkidar, bf the Court premises who was to be onv
duty on the night when the record was burnt, Had come out with an unbelievable
story of be{ng abducted by unknown peréons and then let off after the said
abductors were informed that the work has been done. This statement~itself
indicates his complicity to some extent in the incident. The story of abduction wés
introduced in order to explain his absence from duty at the relevant time. The
beams were in fact spilled by Raham Sher who acted as conduit between the
appellants and Adnan and Ashfag, two brothers, whose cases were pending before
the Court and the Police. Raham Sher was Chowkidar in a Petrol Pu(n:p and
according to him the appellants were paid Rs.150,000/- for arranging the files of
the cases of Ashféq and Adnan together in such a manner that they could be
destroyed with ease. When the record was put on fire, five of the cases pertaining

to the said two co-accused were the ones which were the first to burn.- <«

7. The confessional statement of Raham Sher was voluntarily made

. and there is no reason to discard the same. It otherwise rings true. The argument

on behalf of the appellants regarding the complainant being also the Magistrate,
recording of confession has no merit. The Magistrate being Presiding Ofﬁcelr of
the Court Whose record was burnt was performing his administrativa; nguty to
inform the Police about the illcidént. He had not taken any part in the
investigation of the case himself. He was not, on this ground debarred, legally or
on account of propriety, to record the confessional statement of thé accused in the

Bl

case. <

8. The confessional statemerﬁ of Raham Sher gets support from PW3,
Mujeeb-ur-Rehman, Bailiff of the Court, who was sent by the appellants to inform
Raham Sher thﬁt he was being investigated in the cases. Further more, it was only
the appellants who were in a position to put the files of the cases of the co-
accused together and in such a manner.that they would catch fire first. In the

circumstances, we do not consider that the concurrent findings of the three Courts

endent
upe
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warrant reversal. The appellants have already been dealt with leniently by

reducing their sentences of imprisonment to already undergone, keeping in view

the heinousness of the offence, the appeal is dismissed. ___——
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IN THE PESHAWAR HIGH COURT, PESHAWAR

W.P No. 1658-P/2019

Fixed for 29-10-2019

Noor Shah Ali vVersus District Judge & Others
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IN THE PESHAWAR HIGH COURT, PESHAWAR
W.P No. 1658-P/2019 |
Fixed for 29-10-2019
Noor Shah Ali Versus District Judge & Others
REJOINDER
Respectfully Sheweth,
Prelirhinary Objections:

1. Not correct. Petitioner approached the hon’ble court with clean hands.

2. Not correct. Petitioner has cause of action as he was removed from
service for no legal reason.

3. - Not correct. No estoppel ever exists.

4. In response to para No. 04 of the comments, it is submitted that by then
petitioner has completed the sentence and after its completion he was
released from the Jail.

5. Petitioner has locus standi and cause of action as his services were

terminated for no legal reason. He never admitted the quilt. ;FHJE@

ON FACTS Deputy/Registas
| 26 OCT 2019
After going through the comments regarding facts, t“he_s,ame were not
as per para wise reply to the paras of the Writ Petition:if,ggn.pgrusal of the
same one cannot know as to which para is replied bymt"rwém?e_s"pfondent;

The E & D, Rules, 1973 were not applicable to the case in hand.

GROUNDS:

The grounds of the comments are incorrect, while that of the petition
are legal and correct which are again re-affirmed. The impugned order
was given retrospective effect which is illegal as per the judgment of the
apex court. Such order becomes null and void, illegal and ab-initio-void

in the eyes of law.

/



It is, therefore, most h

accepted as prayed for.

Dated: 26-10-2019

I
S
}r AR

xr\nbly requested that the Writ Petition be
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ENC NP, 7/ Y

Through

TJOLAY

Deputy'Regista
26 0CT 2019

Petitioner

‘_?/_qza,‘;g feon
Saadullah Khan Marwat

Advocate
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IN THE PESHAWAR HIGH COURT, PESHAWAR

W.P No. 1658-P/2019
Fixed for 29-10-2019

Noor Shah Ali vVersus District Judge & Others

AFFIDAVIT

I, Noor Shah Ali S/O Jamrooz Khan R/O Sokhta Shabgadar,
(petitioner) do hereby solemnly affirm and declare that the contents
of the Rejoinder are true and correct to the best of my knowledge

and belief.

Identified By: L\\ /-
D ONENT
V5 SN CNIC #: 17101-5506876-9
Cell No. 0333-3157570

Saadullah Khan
Advocate,

. AR v S |
ot N Wegr Shd s
Jarmrie2 When char yn J 1A ¢
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[Supreme Court of Pakistan] -

Present: JaVed Igbal, Ra]a Fayyaz Al lmed and Asif Saeed Khan Khosa, JJ
CHIEF SECRETARY, GOVERNMENT OF PUNJAB and others
Versus |
. Malik ASIF HAYAT
C:vil Pctitio%n No. 1724-L of M2010, decided on 2nd March, 2011.

(Gn appeal from the judgment Zatz 1-7-2010 passed by Punjab Service Tribunal Lahore in Appeal
No. 1059 of 2010).

(a) Punjab Service Tribunals .t (%X'of 1974)---

----- S. 4---Rules of Business (F". sjath, 1974, Sched. VII, Part-A, Sr.No.20---General Clauses Act (X
of 1897), bs 21 & 24---Corstitution:of Pakistan, Art 212(3)---Appeal---Assistant Sub-Inspector
Police—-Disimissal from service vide order dated 5-7-1994---Absence from duty, charge of---
Rej 1ccuon of appeal by Service 7'1ounal---Directive of Chief Minister issued after accepting mercy
p< tition in June 2005 for reinstaiement of appellant in service---Implementation of such directive by

avthority, completlon of one year “D" Clourse by appellant and subsequent entering his name into list
"1i" and pxohlotmn to post of $.b-Inspector---Issuance of show-cause notice by authority after two
ycars alleging appellant's reinstatrroent to be illegal---Withdrawal of such show-cause notice by
authority durmg pendency of wonstitutional petition filed there against by appellant and his
subsequent promotion to rank o ‘Inspector---Dismissal of appellant from service w.e.f. 5-7-1997 vide
order datedl2 1-2002 on same ground---Acceptance of appellant's appeal by Service Tribunal---

Validity---Termination from serviue could not be with retrospective effect, unless competent
atthority was expressly empowered in such regard by some statute or rules made there under---
Rectification of wrong could ot be made at any time as such practice would be dangerous for |
s¢ w-—Actlon showid have been initiated against those responsible for such wrong, which -
¢euld not be rectified after a jong rerind during which appellant had not only performed his duties
diiigently, biut had also earned fcv. promotions and risen to rank of Inspector---Such directive of
Chiclt Minisfer was not liable to be itrviemented, but none had shown moral courage to resist same
at relevant umc—-- Appellant *ad %ecen reinstated in year 2005, while he had been dismissed

finally on 2 1-2010 with retrespectivie effect i.e. on 5-7-1994---Authority had already exercised
powers Lmder S. 21 of Generai <"auses Act, 1897 by issuing show-cause notice, which had been
withdrawn duung proceedings pznding in High Court---Such matter was closed once for all and
could not bé re-opened withotic any :awful justification---Order passed by a competent authority, if
had taken effect and conferre:i a legal right, could not be rescinded subject to certain lawful
cveeptions--—-Supreme Court refus«s to grant leave to appeal, in circumstances.

; 1

Syed Sikandar Ali Shah v. Audits:~General of Pakistan 2002 SCMR 1124; Noor Muhammad v.
. Member Election Commission 1525 SCMR 1178; Noor Muhammad v. Muhammad Abdullah 1984

SICMR 1578; Dr. Muhammad Abcsl Latif v. The Province of East Pakistan PLLD 1964 Dacca 647

e
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. and Nawab Syed Raunaq Ali v. Ckief Settlement Commissioner PLD 1973 SC 236 rel.

" (b) Civil service---

---Service could not be terminated with retrospective effect, unless competent authority was
expressly empowered in such regard by some statute or rules made thereunder.

Sved Sikandar Ali Shah v. Av.fitor-General of Pakistan 2002 SCMR 1124; Noor Muhammad v.

Member Eléction Commission *985 SCMR 1178; Noor Muhammad v. Muhammad Abdullah 1984
SCMR 1578; Dr. Muhammad Abdul Latif v. The Province of East Pakistan PLD 1964 Dacca 647
ard Nawab gyed Raunaq Ali v. Chiei Settlement Commissioner PLD 1973 SC 236 rel.

(¢) Locus poenitentiae, princip/e ol---
----- Power of authorities to pass o<ers to retrace wrong steps taken by them---Scope.

Trere can hardly be any disp.te with the rule that apart from the provisions of section 21 of the
General Clauses Act, locus posnitentiae, i.e. the power of receding till a decisive step is taken, is
available to'the Government or the relevant authorities. In fact, the existence of such a power is
necessary in the case of all authorices empowered to pass orders to retrace the wrong steps taken by
tham. The authority that has the power to make an order has also the power to undo it. But this is
subject to thie exception that were ine order has taken legal effect, and in pursuance thereof certain
rights have been created in favou: of ary individual, such an order cannot be withdrawn or rescinded
tc the detriment of those rights. '

Pakistan, through the Secretary. Ministry of Finance v. Muhammad Himayatullah Farukhi PLD 1969
SC 407; Chairman, Selection Corumittee v. Wasif Zamir Ahmad 1997 SCMR 15; Miss Safia
Hameed v.  Chairman, Seleczion +'ommittee Medical College, Quetta and 6 others PLD 1979
Quctta 12; Chief Secretary, Governiner: of Sindh and another v. Sher Muhammad Makhdoom and 2
otners PLD 1991 SC 973 and Goverrynznt of Sindh v. Niaz Ahmed 1991 SCMR 2293 rel.

Ch. Khadim:Hussain Qaiser, /'r.dditiona} A.-G. and Muddasir Khalid Abbasi, A.A.-G. for Petitioners.
Porvaiz Inay:at Malik, Advocate (:f.p; Vc;.nie Court for Respondent.

Date of hearing: 2nd March, 20;1.
J ‘UDGMENET

JAVED IQBAL, J.---This pe:ition for leave to appeal is directed against judgment dated 1-7-2010
pzssed by learned Punjab Service 7yitunal, Lahore, whereby appeal preferred on behalf of Malik
Asif Hayat (respondent) has beri: accepted.

2. Precisely stated the facts of rhz case are that "the appellant joined Punjab Police as ASI on
24-1-2009 and while serving a: such: he proceeded on 90 days leave in 1994. The appellant was to
report back 'to his department or 21-4-1994, however he did not report back and applied for
cxtension in leave which was 1o, further sanctioned and ultimately S.P. Headquarter taking ex parte
decision dismissed the- appeliant vide order dated 5-7-1994. The appellant after exhausting
departmental remedy preferre:. service: appeal before this Tribunal which was rejected. However in

6/22/2018, 12:05 PM
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- 2005 he SLftbmitted Mercy Petiiion before the Chief Minister, Punjab who vide serial No.20 of

Scheduled VII Part A Rules ¢f Busingss 1974 issued a directive for reinstatement of the appellant
"iuto service which was duly irnpler:ented by the then Inspector-General of Police Punjab/respondent
No.2 and the appellant was r2instatéd into service on 28-6-2005. Accordingly the appellant joined
the department on 11-7-2005 ard transterred to Investigation Wing where he completed one year "D"
Course. He was made confirm:d az ASI vide order dated 11-11-2005 w.e.f. 24-1-1990 and his name
was entered into list "E" accordingly. He was further promoted to the post of Sub-Inspector on
2-1-2006 we.f. 30-9-1997. He wzs ¢onfirmed in the rank of Sub-Inspector w.e.f. 30-9-1997 vide
order dated% 11-6-2007. Howeve:, tse iepartment issued him a show cause notice on 24-7-2007 that
.c was wrongly reinstated into service by the Chief Minister and he has withdrawn his earlier
directive hence why his order of reinstatement dated 28-6-2005 may not be withdrawn'. The said
show-causei notice was challernged by the appellant through Writ Petition No.7352 of 2007 in
Hon'ble Lahore High Court, I.zi0re and during the pendency of this writ petition department itself
withdrew the show-cause notic: oy a speaking order dated 31-3-2009 and subsequently the name of
the appellant was also entered. into list "F" and even promoted to the rank of Inspector vide order
dated 7-8-2009. The writ petition was disposed of vide Hon'ble High Court order dated 22-6-20009.
Again respondent No.2 dismissca wie appellant w.e.f. 5-7-1994 vide order dated 2-1-2010 on the
seme grounds. The appellant preferred departmental appeal which is still hanging fire. After availing
the statutory period he filed tne insiant appeal before this Tribunal under section 4 of the Punjab
Service Tribunal Act, 1974." As mentioned hereinabove, the appeal preferred on behalf of
respondent has been accepted hence this petition.
3. Ch. Khadim Hussain Qaiser, {earr<d Additional Advocate-General, Punjab entered appearance on
behalf of Government of Punjzb and contended that legal and factual aspects of the controversy have
not been appreciated in its true nerspective resulted in serious miscarriage of justice. In order to
substantiate the said contentior:, it is urged with vehemence that the appellant approached after
cxhausting all the department remedies and preferred appeal before the learned Service Tribunal

which was rejected after affording hira proper opportunity of hearing against which no appeal was

fi'ed before the Supreme Ceurt of Pakistan and accordingly the order so passed by thc learned
Punjab Service Tribunal had attaincd finality. It is next contended that though a mercy petition was
filed yet theé Chief Minister has no sower to get the respondent reinstated as Schedule VII Part A,
Rules of Business, 1974 does n:t empower the Chief Minister to pass such an order being a past and
- closed transaction. It is also co::iended that Inspector-General of Police has full authority to
withdraw the orders . datec. Z8-6-2005, 2-1-2006 and 7-8-2009 with retrospective effect i.e.
5-7-1994 which amounts to re:tificztion of error irrespective of the fact whether it is intentional or
inadvertent. It is also pointed «ut thar the principle of locus poenitentiae would be applicable in this
case and respondent could have been dismissed as no legal right whatsoever had accrued in his
favour. It is further contended that the.directive issued by the Chief Minister qua reinstatement of
respondent in service and subsequent grders relating to the promotion of respondent would have no
substantial effect on merits of the vas: as the Chief Minister had no authority to exercise such a
jurisdiction Which was never conterred upon him under any law and thus the order made by him was
absolutely \vaithout any lawful sanctity. It is further argued that the provisions as enumerated in

sections 13} 14, 20 and 21 of thz General Clauses Act, 1897 have been misinterpreted and

misconstrued by the learned Pui;jab Service Tribunal causing serious prejudice.

4. Mr. Pervafiz Inayat Malik, le..rnec. Advocate Supreme Court entered appearance on behalf of Malik

Asif Hayat (respondent) and suppdrteé, the judgment impugned for the reasons enumerated therein
wth the further submission thai no cisrissal order could have been passed with retrospective effect
by the Inspector-General of Police in view of the principle of locus poenitentiae as

6/22/2018, 12:05 PM
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. r<:instatemeL‘1t order passed at ‘e dircction of Chief Minister was not only implemented but the
rcspondentlwas promoted to ‘he rank of Inspector which is indicative of his hard labour and
" professional skill. It is next contended that the principle of locus poenitentiae cannot be invoked as
order once ipassed and implemented cannot be rescinded without any lawful justification which is
avsolutely lacking in this case. Tt iz next argued that the show-cause notice was withdrawn hence no
further proceedings could have beer: initiated on the same grounds which amounts to double

jeopardy.

S. We have carefully examine! :he ressective contentions as agitated on behalf of the petitioners and
for respondent in the light of rzlevant provisions of law, record of the case and perused the judgment
impugned ciarefully with the eminent assistance of learned counsel for the parties. It is an admitted
feature of the case that the respondent joined Punjab Police as ASI on 24-1-2009 and on account of
absence frdm duty, dismissed fcm service by means of order dated 5-7-1994. The respondent
- approached: the learned Punjab Service Tribunal but his appeal was dismissed. In the year 2005, a
mercy petition was filed and accepted by the Chief Minister Punjab pursuant whereof the respondent
. was reinstated in service on 28-6-2005 and fe-joined the Department on 11-7-2005. The respondent
was subseqhently transferred 1o Investigation Wing and completed successfully his course namely
"D" Course. The respondent wzs confirmed as Assistant Sub-Inspector by means of order dated
11—11-2005; and resultantly iis rzme was also included in the list "E". The respondent was
promoted on the post of Sub-Trispecior on 2-1-2006 and subsequently confirmed as such by means of
order dated'11-6-2007. The puiiticoer woke up from a deep slumber and issued a show-cause notice
te respondent on 24-7-2007 which is indicative of the fact that his reinstatement was wrong as the
Chief Minister has withdrawn ris ealier directive dated 28-6-2005 pursuant whereof the respondent
was reinstated. The respondert, for redressal of his grievances, approached the learned High Court
by invocatidn of writ jurisdic’ion. The Police Department, however, withdrew the show-cause notice
vide order éiated 31-3-2009 and th matter was closed. The name of respondent was brought in the
list "F" and promoted as Inspector on 7-8-2009. The writ petition preferred on behalf of respondent
was subsequently disposed of by the learned High Court on 22-6-2009. Once again the same exercise
was repcated by the Police Derartment and the respondent was dismissed again by the Inspector-
General of Police Punjab vice order dated 2-1-2010 with retrospective effect i.e. 5-7-1994. The
respondent japproached the Service Tribunal as his departmental appeal could not be decided and
ultimately succeeded. It is nci ur.derstandable how the services of respondent could have been
dismissed once the show cause notice was withdrawn pending adjudication before the High Court
. and subsequently he was also preimoted to the rank of Inspector. The learned Additional Advocate-
General was asked pointedly that how retrospective effect could be given to order dated 2-1-2010
and 1'csponﬁent could be rerioved w.e.f. 5-7-1994 and what legal authority was available to
Inspcctor-GJeneral of Police but uc satisfactory answer could be given. It is well settled by now that
"fcrminatioril of service could no: be with retrospective effect unless Competent Authority was
expressly eﬁapowered in this regazd by some statute or rules made there under". In this regard we are
fortified by the dictum laid clcwvu in the following cases:--

Syed Sikandar Ali Shah v. Zudite:-General of Pakistan (2002 SCMR 1124), Noor Muhammad v.
Member El!cction Commission (1985 SCMR 1178), Noor Muhammad v. Muhammad Abdullah
(984 SCMR 1578), Dr. Muharnmad Abdul Latif v. The Province of East Pakistan (PLD 1964 Dacca
647), Nawab Syed Raunaq Al v. Chief Settlement Commissioner (PLD 1973 SC 236)

6. We have not been persuedec to agree with the learned Additional Advocate-General that
rectification of wrong can be mace at any time as such practice would be dangerous for the service
siructure and in fact action should e initiated against those who are responsible for such wrong

6/22/2018, 12:05 PM
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. which could not be rectified afzer ;-v],o_v:ig period during which the respondent had not only performed
his duties diligently but also earse: few promotions and rose to the rank of Inspector as mentioned
hereinabove. ' '

7. Insofar a;s the principle of 16.;li5 poenitentiae is concerned that has been relied upon by the learned
counsel for the parties. Let we make it clear that it is not the first occasion when we are interpreting
the principle of locus poenit:atias which has been examined time and again by the courts and
judicial consensus seems to bz as follcws:--

"There can hardly be any dispute with the rule that apart from the provisions of section 21
of the Geheral Clauses Act, locus poenitentiae, i.e. the power of receding till a decisive step is
taken, is a\%aﬂable to the Gowernmen: or the relevant authorities. In fact, the existence of such a
power is nécessary in the cese of all authorities empowered to pass orders to retrace the
wrong stcps taken by them. The authority that has the power to make an order has also the
power to undo it. But this is #unject to the exception that where the order has taken legal effect, and
in pursuance thercof certain rights have been created in favour of any individual, such an order
cannot be withdrawn or rescirz=d to the detriment of those rights."

Pakistan, tﬂrough the Secretary, Ministry of Finance v. Muhammad Himayatullah Farukhi (PLD
1969 SC 407), Chairman, Se.:-ctica (ommittee V. Wasif Zamir Ahmad (1997 SCMR 15), Miss
Safia Hameed v. Chairman, Selecticn Committee Medical College, Quetta and 6 others (PLD 1979

" (uctta 12), Chief Secretary, Gover.unent of Sindh and another v. Sher Muhammad Makhdoom .
and 2 others (PLD 1991 SC 973). Cavernment of Sindh v. Niaz Ahmed (1991 SCMR 2293).

8. It is an admitted feature of ti'e zase that the respondent was reinstated at the directive of the Chief
Minister which should have nct b==n implemented by the Inspector-General of Police but no moral
courage worth the name coui? be shown at opportune moments and the order was obeyed at a
belated stage which could have been resisted conveniently. The petitioner cannot take refuge behind
the provisions as enumerated ;n sections 13, 14 and 21 of the General Clauses Act, 1897. It is worth-
mentioning that the responderit was reinstated into service in 2005 while he was dismissed finally on
2-1-2010 with retrospective effeci .. on 5-7-1994. The learned Additional Advocate-General could
not justify the action initiated at such 2 belated stage especially after the disposal of the writ petition
by the learned High Court during the proceedings which were challenged by the respondent after
issuance of ishow-cause notice which was withdrawn. It is not known why this drama of hide and
scck continued for years together. A careful scrutiny of the entire record would reveal that it is also
confirmed By the learned Addiiisuar Advocate-General that the respondent has unblemished service
rceord and promoted from the rank of ASI to that of Inspector. It may not be out of place to mention
here that thé petitioner had alveady exercised his powers as conferred upon him under section 21 of
the General Clauses Act by issiiwice of show-cause notice which was withdrawn during the
' proceedings remained pending i+ the High Court and thus in our view the matter was closed once for
all which cannot be re-opener: without any lawful justification which is absolutely lacking in this
case. Where any order passed by the Competent Authority had taken effect and confer a legal right
tkat cannot be rescinded subject to ¢crtain lawful exceptions which are not available in this case
~9. The upshot of the above discussion is that the petition being merit less is dismissed and leave

refused.

S ‘A.K./C-3/‘SC . | Leave refused.

of 6 6/22/2018, 12:05 PM
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1985 SCMR 1178

Present: Muhammad Haleem. . 2., Muhammad Afzal Zullah and Nasi_m Hasan. Shah, JJ

NOOR MUHAMMAD--Petitioner
versus
THE MEMBER ELECTION (:OMMISSION, PUNJAB and others--Respondents

Civil Petition for Speciz ' Leawy to Appeal No. 116 of 1985, decided on 23rd February, 1985.

(On appeal from the .judg.gmen,t‘.,, «i:iated 29-1-1985 of the Lahore High Court in Writ Petition
No. 367 0of 1985).

(a) Houses of Parliament and Frovincial Assemblies (Elections) Order (5 of 19'77)--

---S. 10 (2) (b) (3)--Election te Prdvincial Assembly--Disqualification-Candidate removed from
service with retrospective effeci--Removal, held, patently unlawful and void in relevant
regard--Such. order could not be: givep effect to and Election Commission could therefore, refuse to
accept and perpetuate such order. [p. 1180] B & C

Noor Muhammad v. Mahammad Abdullah and others 1984 SCMR 1578; Dr. Muhammad
Abdul Latif v. The Province of East Pakistan and others P L D 1964 Dacca 647 and Nawab Syed
Raunaq Al etc. v. Chief Settlemes: Commissioner and others PL D 1973 S C 236 ref.

‘ ,

(b) Civil ser\}ice,--

--- Removal from service--}cder of departmental authority, held, could not be made to
operate retrospectively--No exezative authority was vested with such powers unless expressly
empowered in that behalf by Ru‘les--(fDrd‘er of dismissal /removal could take effect only from date it
was passed. T :

Noor Muhammad v. Muhammad Abdullah and others 1984 SCAIR 157,8; Dr. Muhammad Abdul
Latif v. The Province of East Pz/istan and others P L D 1964 Dacca 647 and Nawab Syed Raunaq
Ali etc. v. Chief Settlement Commissioner and others P L D 1973 S C 236 ref.

(¢) Civil service-- N
‘ o
--- Removal from service--Order purporting to give retrospective effect to order of removal

from service, held, patently unla'v.ffuzf and void in relevant regard--Such order could not be given
effect to. : Y
'

Noor MUhammad V. M\:.':'zamri':aci Abdullah and others 1984 SCMR 1578; Dr. Muhammad
Abdul Latif v. The. Province of East Pakistan and others P L D 1964 Dacca 647 and Nawab Syed
Raunaq Ali etc. v. Chief Settlernent Commissioner and others P L D 1973 S C 236 ref.

Raja ‘Azizuddin, Advocate Supreme Court instructed by Rana Magbool Ahmad,
Advocate-on-Record (absent) for Patitioner. -
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Mr. Tanvir Ahmad Khe-, Acsistant A.-G. Pb. and Mian Anamul Haq, Advocate Supreme
Court for Respondents Nos. 1 and Z.

Nemo for Respondent No. 3.
Date of hearing: 23rd February, i985.
ORDER

NASIM HASAN SHAZ, J.-- The petitioner's nomination papers for election to the
Provincial Assembly PP-85 District Faisalabad were rejected, on appeal, by the learned Member
Election Commission vide ordez, dated 27-1-1985. This order was challenged by a writ petition
(W.P. No. 367 of 1985) which waz dismissed in limine by the order, dated 29-1-1985, impugned
before us.

The facts, which form the ockground, are that the petitioner was serving as a Zilledar in the
Irrigation Department. He was di:missed from service by the order of the Superintending Engineer,

dated 19-10-1983 but it was dizected in the said order that it will take effect from 29-7-1981. On

appeal, the said order was modified by the Chief Engineer vide order, dated 23-1-1984 to the extent
that the order of dismissal from service was converted to that of removal from service. However, the
direction contained in the order of *»c Superintending Engineer that the removal from service would

tak: effect from 29-7-1981 was mainiained. In these circumstances, the question has arisen whether
the petitioner stands disqualifi~d from being elected or chosen as a Member of the Provincial
Assembly.

The provision governing the situation is section 10(2)(b)(3) of the House of Parliament and
Provincial 4ssemblies (Elections; Ordsv, 1977, which reads as under:-

"S.10(2)-- A person shz! be Jisqualified from being elected or chosen as, and from being, a
menber, of Parliament.---

() cerererrerneeerireereesae e e esreessrnase s aseraeei
(b) if

(3) he has been removed or compulsorily retired from service of Pakistan on the ground of
migconduct, unless a period of ti:ree vears has elapsed since his removal or compulsory retirement;

or

PN W
1) W B
(6) e »

It may be mentioned that the petitioner had earlier on filed nomination papers for elections to

the Local Council, which were eid on 28-9-1983. Here too he was found to be disqualified and the
order of the election authoritiez wa< maintained right up to the Supreme Court of Pakistan vide
Jjudgment reported in Noor Muharn::::ad v. Muhammad Abdullah and others 1984 S C M R 1578. The

relevant portion of the said judgrient may be reproduced below:-

"Before us the main con/zntion vrged on petitioner's behalf was that since according to his
service record the petitioner had beer rernoved from service w.e.f. 29-7-1981 (i.e. from a date prior
to *he election-day) his disque‘ifica’.on therefore stood removed retrospectively and as such his
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election was valid. This contenii n is wholly misconceived and overlooks the fact that on the day of
election i.e. on 28-9-1983, no order of his dismissal or removal had yet been passed by the
Government. Obviously, therefare, en that date he was .in Government service. The result is that
irrespective of the fact as to whethzr or not the Government was legally empowered to remove him
from service with retrospective etfect, he was disqualified from contesting election on the date when
it is actually held. As such his zizction was rightly held by the Election Tribunal to be void. In this
view of the matter we find no merit in the petition, which is consequently dismissed."

Both ;the learned Member ¢i the Election Commission and the learned Judges of the High
Court, have -in the present case, r:lied upon the above judgment to hold the petitioner to be
disqualified. :

The learned counsel for iie pstitioner contended before us that in the aforesaid judgment no
final opinion was expressed by <iis Court on the question whether the Government was empowered
to remove him with retrospective; effcet and whether the order, dated 19-10-1983 which purported to
take effect from 29-7-1981 was: not a valid order.

Be that as it may, the lav s qui'te clear that an order of a departmental authority cannot be
made to operate retrospectively because no executive authority is vested with such powers unless
expressly empowered in this behali by the rules, which is not the case here. Hence the order of
dismissal/ removal could take effect only from that date when it was passed. See Province of Punjab
v. Khan Khaliq Day Khan P L [} 1953 Lah. 295 and Dr. Muhammad Abdul Latif v. The Province of
East Pakistan and others P L D 1944 Dacca 647. Consequently, the petitioner must be deemed to be
in service until 19-10-1983 and «implv because the order passed on that date stated that it would take

B effect from 29-7-1981 would not inave the effect of making the order to take effect from the said
date but it would be deemed tc tak: =ffect from the date on which it was actually passed, namely,

from 19-10-1983.

The léarned counsel for the petizioner, however, submitted that the vires of the order, dated

19-10-1983 passed by the departmesiiai authorities in a service matter could not be questioned in
collateral proceedings like an appeal netore the election authorities.

This contention too has no force. This Court in Nawab Syed Raunaq Ali etc. v. Chief Settlement
Commissioner and others P L D 1573 § C 236 clearly observed:-

"It is now well-established thui where an inferior tribunal or Court has acted wholly without
jurisdiction or taken any action “bevind the sphere allotted to the tribunal by law and, therefore,
outside the area within which 1he law recognises a privilege to err", then such action amounts to a
"usurpation of power unwarrarited by 'aw" and such an act is a nullity; that is to say, "the result of a
purported exercise of authority wiich: has no legal effect whatsoever". In such a case, it is
weil-established that a superior L ourt is'not bound to give effect to it, particularly where the appeal
is to the latter's discretionary jurisdiction. The Courts would refuse to perpetuate, in such
circumstances, something which wouid be patently unjust or unlawful."

The order of the Superintending Fugineer, dated 19-10-1983 purporting to give retrospective effect
to his order with effect from 7¥-7-1%81 was patently unlawful and, in fact, void in the relevant
regard. Hence it could not be given effect and the Election Commission could refuse tot accept and
perpetuate it.

There is, thus, no force in this pe‘ition which fails and is, accordingly, dismissed hereby.
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