
Appellant present in person. Mr. Muhammad Tufail, Assistant for 

respondents No. 1 and 3 alongwith. Mr. Kabirullah Khattak, Additional 

Advoeate General for the respondents present. Reply/comments on 

behalf of respondents No. 1 & 2 submitted which are placed on file. 

Copy of the same is handed over to junior counsel for the appellant. 
Learned AAG requested for further time to contact the remaining 

respondents for submission of reply/comments. Last opportunity is 

granted. . To come up for reply/comments of respondents No. 3 to 5" on 

15.11.2022 before S.B.

30.09.2022

A

(Mian Muhammad) 
Member (E)



Counsel for appellant present.09.05.2022

Kabir Ullah Khattak learned Additional Advocate 

General alongwith Haseen Ullah Assistant for respondents 

present.

Reply on behalf of respondents was not submitted. 

Representative of respondents requested for time to submit 

reply/comments. Last chance is given. To come up for 

reply/comments on 27.06.2022 before S.B.

(Rozina Rehman) 
Member (J)

27.06.2022 Appellant alongwith his counsel present.

Learned Member (Executive), is on leave. 

Therefore, the case is adjourned to Q9.08.2022 

for the same as before.

. , , , READER 
v\aUjl^ Cas.1

iS

i
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;A^ieljiajitUl6rigvtfith: Noor Zaman

#iatta]<| District Attwrteyiifor^lespor^
14.12.2021j

/.i.-

;!Writterv r^i^cpmnrtertts/ not? Submitted.. teamed District 
iiittomeyi^eeics drbe tb tbbte thd^respdndehts for submission of 

written; reply/cbmments.> Adiourned. To come ud for written 

f^ly/i^mmdntsjon^liol^fflz before

r-

(MIAN MUHAMMAD) 
MEMBER (E)

■ j , /» • <•*,:
21.02.2022 . - -Due to retirement.,of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned to 

12.04.2022 for the same as before.
r

/
>

12.04.2022 Counsel for the appellant present.

Muhammad Adeel Butt, learned Additional Advocate 

General alongwith Asif Nawaz Assistant for the respondents 

present.

Respondents requested for time to submit

reply/comments. Granted with direction to submit

reply/comments within 10 days in office, positively. If the 

reply/comments are not submitted within stipulated time, 

right of respondents for submission of reply shall be deemed 

as struck off.

Adjourned to 09.05.2022 before S.B.

C7)
(Rozina Rehman) 

Member (J)

i
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Counsel for the appellant present. Preliminary04.08.2021

arguments heard.

In term of normal procedure, the appeal appears to 

be time barred but in view of Section 30 of the Khyber 

Pakhtunkhwa Epidemic Control and Emergency Relief 

Act, 2020, the limitation period provided under any law 

shall remain frozen. This appeal having been filed after

promulgation of^the^said Act, is not affected by bar of 

limitation. Points raised need consideration. The appeal is

admitted for hearing. The appellant is directed to deposit 

security and process fee within 10 days. Thereafter, 

notices be issued to the respondents for submission of

written reply/comments in office within 10 days after

receipt of notices, positively. If the written

reply/comments are not submitted within the stipulated

time, or extension of time is not sought through writtendeposited
feessFe# >

Appel'a*
l§QUfi| application with sufficient cause, the office shall submit

the file with a report of non-compliance. File to come up

for arguments on 14.12.2021 before the D.B.

Chairman

i

\r-.
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■‘•yFORM OF ORDER SHEET

Court of

Case No.- 720214

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Mushtaq Ali resubmitted today by Akhunzada 

Syed Pervez Advocate may be entered in the Institution Register and put up 

to the Worthy Chairman for proper order please.

10/06/202.11-

RE^iSTRidT
This case is entrusted to S. Bench for preliminary hearing to be put 

up there on
2-

I

V.-.r



The appeal of Mr. Mushtaq All son of Abdul Ghani Senior Clerk GHSS Jabbi District Nowshra 

. received today i.e. on 07.06.2021 is incomplete on the following score which is returned to the 

counsel for the appellant for completion and resubmission within 15 days.

1- Copies of implementation petition and order passed by this Tribunal mentioned in para- 
4 of the memo of appeal (Annexure-D) are not attached with the appeal which may be 

placed on it.
2- Copy of order dated 24/12/2019 illegible which may be replaced by legible/better one.

9 cy /s.T,
Dt. o9i /o^

No.
\

72021

REGISTRAR ’
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Akhunzada Syed Pervez Adv. Pesh.

\ r
C.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.

PESHAWAR

Service Appeal No> /2021
Mushtaq Ali Appellant

VERSUS
Govt Of KPK & other Respondents
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1 Grounds of Service Appeal
I -S'

2 Affidavit 6
3 Copy of compulsory retirement order dated 

05.09.2014
A

4 Copy of the order/judgment dated 25.10.2019 B 8-11
Copy of the office orders and copy of de-novo 

inquiry Report dated 06.01.2020
5 C

Copy of application / CCC for implementation 

of judgment and order
D6

Copy of office order dated 06.03.2020 and 

Notification dated 12.05.2020
E7

FCopy impugned office order/notification dated 

23.12.2020
8

GCopy of departmehtal appeal9

Wakalat Nama10

I
ppellant

Through

Akhunzada Syed Pervez

Advocate. High Court PeshawarDated; 07.06.2021

Cell#0300-3160098



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR

Service Appeal No. /2021

Mushtaq Ali S/0 Abdul Ghani R/0 Musazai, Gul Abad, Inqilab Road 

Peshawar, Senior Clerk GHSS Jabbi, District Nowshera.

Appellant

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary 

and Secondary Education, Khyber Pakhtunkhwa, Peshawar R/0 Civil 
Secretariat, Peshawar.

2. Deputy Director Elementary and Secondary Education, Khyber 

Pakhtunkhwa, Peshawar R/0 Firdous Chowk Peshawar.

3. Director Elementary and Secondary Education, Khyber Pakhtunkhwa 

Peshawar R/0 Firdous Chowk Peshawar.

4. District Education officer (Male) Peshawar.

5. District Education officer (Male) Nowshera.

RESPONDENTS

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED OFFICE 
ORDER/NOTIFICATION DATED 23/12/2020 VIDE WHICH THE 
APPELLANT WAS REINSTATED IN SERVICE BUT HOWEVER 
RESPONDENT NO. 2 DISENTITLED THE APPELLANT FROM THE
GRANT OF BACK SERVICE BENEFITS W.E.F 01.10.2014 TO
30.06.2020 AGAINST THE POST OF SENIOR CLERK OF THE
PETITIONER. AND DEPARTMENTAL APPEAL TO RESPONDENT
NO. 2 IS NOT HONORED TILL DATE.

Respectfully Sheweth:

The Appellant humbly submits as under;

That the Appellant was serving as Senior Clerk in Respondent’s 

Department, and he was imposed major penalty of compulsory 

retirement vide order dated 05.09.2014 on the allegation of

1)

>



absence from duty. (Copy of compulsory retirement order 

dated 05.09.2014 is attached as annexure “A”).

That the Appellant after availing departmental remedy filed a 
service appeal before the Khyber Pakhtunkhwa Service Tribunal, 
Peshawar and learned Service Tribunal vide order & judgment 
dated 25.10.2019 partially accepted the said appeal and directed 

the respondents to reinstate the appellant into service and also 

directed the respondent’s department to conduct de-novo inquiry 

in the mode and manners prescribed under Government Servants 

(Efficiency & discipline) Rules, 2011 strictly in accordance with law 

within period of 90 days from the date of receipt of copy of this 

judgment, however the issue of back benefits will be subject to 

outcome of the de-novo inquiry. (Attested Copy of the 

order/judgment dated 25.10.2019 is attached as annex “B”).

2)

3) That the Appellant has conveyed certified copy of judgment to the 

respondents for compliance, and the respondents departments 

vide office order No. 5385 dated 13.12.2019 given direction for de- 

novo inquiry, and a de-novo inquiry was conducted by 

respondents department. (Copy of the office orders and copy of 
de-novo inquiry Report dated 06.01.2020 are attached as 

annex “C”).

4) That despite of de-novo inquiry the respondent's department did 

not implement the judgment of learned Service Tribunal, hence the 

Appellant on 24.02.2020 filed an application/COC in this Hon’able 

Service Tribunal for implementation of its order and judgment.
(Copy of application/COC for implementation of order and 
judgment is attached as annexure “D”).

5) That it was utter surprise for the Appellant when he was reinstated 

vide office order 5821/25 dated 06.03.2020 but subject to again 

de-novo inquiry, and later on the respondents vide notification 

dated 12.05.2020 constituted an illegal and unlawful committee for 

de-novo inquiry. (Copy of office order dated 06.03.2020 and 

Notification dated 12.05.2020 is attached as annexure “E”).

That the Appellant approached to respondents and requested to 

cancel and set aside the said illegal and unlawful Notification 

dated 12.05.2020 and they should also not take any adverse 

action against the Appellant and also requested for a revised 

reinstatement order of the Appellant with all back benefits but they 

refused, hence the appellant filed a contempt petition against the 

concerned authority but during pendency of that COC petition 

29.01.2021 the appellant during course of argument came to know 

that respondent No.1 passed an other illegal and unlawful office

6)

on
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order/notification dated 23/12/2020 vide which the respondent 
No.2 disentitled the appellant from the grant of back service 

benefits w.e.f 01.10.2014 to 30.06.2020 against the senior clerk 

post, in view of inquiry report dated 30.11.2020 of the District 
Education Officer (M) Nowshera. It is worth to mention here that 
up till now the respondents did not legally and properly 

communicated the said impugned office order/notification dated 

23.12.2020 to appellant. It is also pertinent to mention here that 
the said C.O.C petition is still pending for adjudication before this 

Honorable Service tribunal, wherein next date 28.06.2021 is fixed. 
(Copy of impugned office order/notification dated 23.12.2020 

is attached as Annexure “F”).

7) That thereafter, the appellant filed a departmental appeal to 
respondent No. 3 on dated 26.02.2021 which met dead respond till 
date.
(Copy of departmental appeal is attached as Annexure “G”)

That the Appellant having found himself in a situation explained 

above and having exhausted ail the available remedies but in vain 

finally approaches this Hon’ble Service Tribunal for seeking 

justice, hence file the instant service appeal on the following 

grounds amongst others.

8)

GROUNDS:

A. That the impugned office order/notification dated 23.12.2020 is 
illegal and unlawful, hence liable to be set aside.

B. That the competent authority failed to take into consideration the 

procedure provided under E & D Rules 2011.

C. That in the said judgment dated 25.10.2019, the respondents were 

directed to conduct De-Novo inquiry within stipulated period of 90 

days after receipt of its judgment and then passed proper order, 
hence the respondents department was legally bound to 

implement the judgment of Hon’ble Tribunal in letter and spirit 
within 90 days but respondents failed to comply the order and 
judgment of this honorable Tribunal.

D. That non-compliance of the aforesaid judgment dated 25.10.2019 

of Honorable Service tribunal by the respondents is illegal, without 
lawful authority based on malafide.

E. That office order dated 06.03.2020 and notification dated 

12.05.2020 for De-novo inquiry are illegal and unlawful, hence 
liable to be set aside.
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That when DENOVO ENQUIRY was not conducted as per the 

mandate of law, appellant becomes entitled under the law for all 
back benefits.

F.

G. That judgment of the hon'ble Tribunal was not dealt with by the 
respondents as per the mandate of law, so on this score alone 

appellant deserves all back benefits

H. That similar question of Law and facts came up not only before 

this Hon’ble court but also before the apex Supreme Court of 
Pakistan by not finalizing the matter within the stipulated period, 
then servant were reinstated with all back benefits.

1. That by not honoring the judgment of Hon'ble Service Tribunal the 

Respondents department extinguished the right of De-Novo 

inquiry and the Apellant shall be reinstated in service with all back 

consequential benefits.

J. That the acts of the respondents are against the law and natural 
justice as well as the prder of Hon'ble Service Tribunal.

K. That it is pertinent to mention here that although the respondent- 
department vide office order No. 452 dated 06.01.2020 has 

conducted de-novo inquiry but despite of conclusion of that very 

de-novo inquiry the respondents are not ready to implement the 

judgment & order of this Hon'ble Service Tribunal, hence they 

committed gross violation of order and judgment of this honorable 
tribunal.

L. That the appellant was not well fully absent from his service. The 

appellant was severely ill hence he submitted application for 

medical leave to concern authority. Moreover the appellant 
involved in criminal case vide F.I.R No. 304 dated 23.03.2013 

under section 489-F Police station Takht Bahi, hence his abseqce 

was not intentional /deliberate but the same was due to 

involvement of the appellant in criminal case. It is pertinent to 

mention here that the respondents have not mentioned the absent 
period in the impugned office order.

That no charge sheet/statement of allegation was framed or 
served upon the appellant.

N. That neither proper inquiry is conducted nor was the appellant 
provided opportunity of personal hearing and defense.

That no absence notice/show cause notice was advertised in two 

newspapers as required under rule -9 of Government Servants 
(Efficiency &Discipline Rules, 2011, therefore the appellant is

was

M.

O.
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condemned unheard which has rendered the whole proceeding 
illegal and liable to be to be set-aside.

That no final show cause has been served upon the appellant. '

That no opportunity was given to appellant to produce his 

evidence and even no opportunity was given to appellant to cross 

examine the witness if any was produced. The whole proceeding 

was kept secretly and even the impugned office order/ notification 

dated 2,3.12.2020 is up till now not properly communicated to 
appellant.

P.

Q.

R. That any other ground will be raised at the time of arguments with 

the prior permission of this Hon’ble Court.

It is, therefore, humbly prayed that on acceptance of this 

appeal, this Hon’ble Service Tribunal may kindly be modified the 

office order / notification dated 23.12.2020 of Respondent No. 2 to the 

extent that the appellant be made entitled for all back benefits w.e.f 

01.10.2014 to 30.06.2020 against the senior clerk post which shall be 

paid to him hence forthwith with consequential reliefs.

Any other relief avail in the circumstances of the case may also 
be granted to the petitioner. ^

service

Through

^iUTtmzada Syed Pervez 

Advocate, High Court Peshawar 

Cell#0300-3160098

Dated; 07.06.2021
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR

Service Appeal No. /2021

Mushtaq Ali Appellant

VERSUS

Govt Of KPK & other Respondents

AFFIDAVIT

I, Mushtaq Ali S/0 Abdul Ghani R/0 Musazai, Gul Abad, Inqijab 

Road, Peshawar, Senior Clerk GHSS Jabbi, District Nowshera, do hereby 

solemnly affirm and declare on oath that the contents of this accompanying 
Service Appeal /^re true and correct to the best of my knowledge and 

belief an^othinahas been concealed from this Hon’ble Court.

/

(K
VJ\)

sxo..' DE^NENT^■'s,

vc, .v:I Xi-
/S'/'•.i' ‘\

A •\



office of thf district FnTir^lON OFPir

COMPULSORY RETIRFMFMT-.
£8 (MALE) ^

Whereas absence report was received from the principal GHSS 
against Mr.Mushtaq All J/Clerk .vide his Memo No47

No.53,dated;29/05/2013,

No.4Kakshal Peshawar city 

da(ed;22/05/2013, No.63 dated:13/06/2013 and No.71dated;24/06/2013.

Whereas the
No,430,dalsd:0ei07/2013 to loin.sh latest information 

concerned.

principal. was directed vide this office memo 
regarding absence of the official

Whereas the principal GHSS No.4 Kakshal Peshawar ciiy h.as 

absence of the official from 18/05/2013 confirmed the
^de his memo No.99 dated:22/11/2013.

Whereas Show Cause Notice 
principal GHSS No.4 Kakshal

was served on the official concerned thorugh
dated; 12/02/2014 duly acknowledged by him on 18!L20K

notice dated 19/02/2014
Whereas the reply to show cause

was received inthis.office.

Whereas an inquiry was conducted through the principal GHSS Hazar KhwanI

Whereas the inquiry officer recomlnended for i 
Compulsory Retirment) vide his report No.160dated:15/05/2014

Pleased ,o imp"' am
pleased ,0 impose ma,or penalty ( Compulsory . Retirment) under Rules 4(b) (ii,

KPK GoVt Servants (E^) Rules 2011 w.e.f 18;o.wnn

imposing of major penalty (’.

of Govt of

The pay of the official concerned of the absence period should be 

and copy of challan be furnished to this office for reference and record. recovered

(Sharif Gul)
. Dist.-ict Education Officer, 

(Male) Peshawar, ....
/qPeshawar the 

Copy for information and necessary action to ttre'^
1. Accountant General Khyber Pakhtunkhwa Peshawar '
2. Director E&SE KPK Peshawar.

\ /2014

^4. Official Concerned.
regarding recovery from

Deputy District Education Officer, 
(Male) Peshawar.
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BEFORE THE KHYBER PAI<3j^[T^^^KI^WA SKRvrnn’. T'PTPTrNTA T '

PESHAWAR

SERVICE APPEAJLNQ. 1228/2018 :

Date of institution.
Date of judgment 25.10;2019.

Mushtaq Ali S/o Abdul Gahani R/o Musazai, GuI Abad, _
InqilabRoad, Peshawar, Senior Clerk Distiict Education Officer (M), • .

^ \ ■ ..... '(APP^M’-

08.10.2018

VERSUS

1. The Secretary Elementai7 & Secondary Education, Khyber Pakhtunkhwai Civil 
Secretariat, Peshawar.

2. District Education Officer (M) Peshawar, Hashtnagri,-Peshawar.'
3. District Education-Officer (MjBattagram .Bazar', Battagram; "
4. Director Elementary & Secondary Education, Khyber Pakhtunkhwa, Eirdous- 

Chowk Peshawar. . . 1
.... (Respondents)

....•

Z^2d
APPT-.AL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST THE IMPTIGNF.n
.office order ENDSTNO. 1505-10/F.Nd/A-23/MS/APPEAT, ■
MUSHTAQ ALI DATED 18,09.2018'OF RESPONDENT "NO . .
4(DIRECTOR ELEMENTARY & SECONDARY EDUCATION
KHYBER . PAKHTIMrCHWA. ■ FlRDOTIS _______J
PESHAWAR) WHEREBY'HE UPHOLD THE. ORDER-OF-

^ MAJOR PENALTY IMPOSED. BY RESPONDENT Wn ?

HVc
• CHOWK-

(DISTRICT - EDUCATION OFFICER (U) ' PESHAWAR. 
HASHTNAGRI. PESHAWAR) ENDST- NO. 729-39./nATF.n '. 
PESHAWAR THE q5.09.2flr4 AND REJECTED THE. APPEAI.;' 
OF THE APPELLANT FOR NO LEGAL RF.A.SON • . ^ "

..1

Mr. Akhunzada Syed Pe^vez, Advocate
Mr. Kabimliah IChattak, Additional Advocate General

' . For aippellant. . 
For responaents

Mr. MUHAMMAD AMIN KHAN KUNDI '- 
MR. HUSSAIN SHAH

MEMBER (JUDICIAL) 
MEMBER (EXECTfrTI\

JUDGMENT -

MUHAMMAD AMIN KHAN KUNDi: MEMBER - ■ Counsel forlthe 

appellant and Mr.'Kabirullah, Khattdc, Additional'Advocate-General albn^ith 

Mr. Arshed Ali, ADO for the-respondents present. Argumerits heard and report

perused. ' ' - . ' ' ■''''■•.••

2
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Brief facts oftlie case as perpresenfservice appeal are that the appellan'2

was serving as Senior Clerk in.'Education pepartment. . He was .'imposed majoi

penalty of compulsory retirement vide-order dated 05,09.2014 on'■^■allegatior 

of absence from duty.by the competent authority. The appellant,after .availing

departmental remedy, filed service appeal before this Tribunaf and .after hearing 

arguments this Tribunal issued direction to the appellate authority'(Respondeu 

No. 4 i.e Direction Elementary & -Sedondary Education, Khyber -Pakhtunkhwa; 

to decide the departraental fippeal filed'by the. appellant within' two months oJ 

die receipt of copy of judgment vide detailed judgment dated '10.07.2018. The 

departmental authority rejected/dismissed the .departmental apped yide ordei 

dated 1,8.09.2018 and thereafter,-the'-appellant filed the. preserif service appeal 

on 08.10.2018.

Respondents were summoned who contested the appeal by. .filing ofJ .

written reply/comments.

Learned counsel for. the'.appellant contended that, the appellant was 

Senior Clerk in Education-jpepartment. It was further contended that

't 4.
V, A

'V'-'-N-

serving as

the appellant was involved in criminal'case vide-FIR No. 304' dated;23.03.2013'>R

s. under section 489-F PPG Pqlice Station Takht Bahi. It was'fmdhef contended r

that the absence of the appellant was not intentional/deliberate but the same was 

due to involvement of the appellant in the afdresaid.criminal case. It was further 

contended that.neither absence period has beep mentioned.by;.the qpmpetent 

authority in.the impugned order nor by the departmental authority-in the order
i- ■■! STED■■j. of departmental appeal. It was further contended that neither dhar-ge sheet, 

statement of, allegation was framed or served upon the appellan.t nor proper 

inquiry was conducted nor the appellant was provided opportuirity of personal
tiunai, ,

i

.1

l-iearing and defence nor any abserice notice waS'issued to the appellant at his 

honie address nor, any absence notice/show.-cause notice was advertised in two 

required under ruIe-.9 -of Goverrirhent Servants -(Efficiency &newspapers as



f

¥
■ -; Discipline) Rules, 2011 tliereforer.the •appell^t-was. cojrtdenmed unheard '^hich ,

has rendered the whole proceeding illegal and liable-to be set-aside and prayed^ \.D /

for acceptance'of appeal. . .

On the other hand, learned Additional Advoca-te;‘General ■ for the. . 

respondents opposed the contention of learned, counsel for -the appellant and 

contended that the appellant remained absent,with effect from 18.05.2013 till 

the impugned order dated 05'.09.2014-.without permission of lawfiil authority.- It ...

further contended, that a proper show-cause notice was- issued to .tha 

appellant which. w^:also receiyed by liie. appellant on. 18.02.2014 as revelea’ 

•from the copy of show-cause notice but.the appellant could.not satisfy tht 

competent authority and.the -Prihdpal of GovemmenfHigher.S.econdary Schodl

5.

was

Hazar Khawani -Peshawar recommended'for ' compulsory ' retirernent froijn
‘ . . • ••

dated 15.05.2014 therefore, it .' was vehementlyservice vide inquiry report 

contended that after fulfilling'all.the codd formalities, tlie-appellant was rightly 'K.
\

imposed major penalty of-compulsofy. retiremenf and prayed for dismissal iof
'"s'

■■s ^ appeal.
■"a

Pemsal of the record reveals -that the appellant was serving as Seqior 

Clerk in Education Department; The record further reveals that the appelfanl%

involved in the aforesaid crimmal case due to which the appellant remainec 

-absent from duty with effect from 18.05.2013. The record filler reveds tha 

the appellant was itnposed major penalty of compulsory retirement by tb 

competent authority' i.e District Educeiion Officer Male. Peshawar videXjjra 

dated 05.09.2014. -The record- further, reveals that. the. appellantjfil 

departmental appeal agairijst the impugned order dated 0^09.2014 but the

ponded by the departmental authority within ^e stipulated j)er 

therefore, the appellant filed Sep^ice Appeal before this Tribunal. The .rec 

further reveals tliat this Tribunal disposed ,off the service appeal of the appe. 

and directed the departmental'authority to decide the department apped

was

5.a-

was not res
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by the appellant within two.months ofthe receipt of copy of judgment, vjdt 

detailed judgment dated ' 10.07.2018.'The rdcord fui-tK.er .reveals that th«

departmental authority also dismissed :the departmental appeal ofthe ajDpellan 

vide order dated 18:09.2018 ^and hereafter, the appellant filed.the presen- 

service appeal oh 08.10.2018. The record further reveals that the- appellant wat ■ 

imposed major penalty of. compulsory-'retirement on the allegation-of absence 

from duty but neitlier-charge sheet.-lstatement of allegation was-;-framed or served 

upon the appellant, hdr’proper inquiry conducted nor-the appellant was 

provided opportunity of personal hearing and defence.' The. rebord further 

reveals that fhe competent authority has issued' only -a' show-cause' notice 

undated to the appellant for the absence with effect from 18.05.2013 which was! 

received to the appellant oa 18.02.201-4 and after issuing the sho-w-cause noticej 

the appellant -was imposed major penalty of compulsory retirement, yide ordeif 

dated 05.09.2014 but neither-regular inquuy .yvas-dispensed 'by .the competen-11 

authority in the aforesaid show-cause.-notice hor any reason-for dispensing

;■

!

'r<

I

\\,
‘I*.

\ . regular inquirj' was mentioned in the' said sh'o-w-cause notice. The record furthel

yS
reveals that the aforesaid show-cause notice, -was received by the appellant on 

18.02.2014 as revealed from the copy of show-cause notice -available on tliei. 

record but a fact finding inquiry was conducted by the Priricijjai of Gdvemmenr. 

Higher Secondary School Hazar Khawani Peshawai.on 15.05.2014.after issuing 

a show-cause notice which itself speak that the said fact finding-inquiry i^ 

against the rules as the competent authority was required to fii-st initiate proper 

inquiry including chargeisheet, statement of allegation against the appellant and 

thereafter, if the appellaift w^ proved ^ilty than he would-have isked a.showf- 

cause notice for the' absence period but fte inquiry officer has- submitted inquii^' i 

report after the aforesaid show-cause notice therefore; the whole proceeding is 

illegal and liable to be set-aside.-.As such, we partially accept the .appeal, seti- 

a,side the imouened order, reinstate'the annellant into service and direct the

..t

■"EDA .v::'o I

vk:a''i'ri'hUnal,
I'esbawiif

i

r-'-
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respondent-departmentlto conduct de-novo inquiry .in' the mode-and ihaimetrs 

Government Servant^. (Efficiency .& P'iscinline) Rules, 2011prescribed under

strictly in accordance with' law within, a period of 90.-days' from- the date of

^ receipt of copy of this judgment. The issue qf back benefits will be shbjeot to 

the outcome of de-novo inquiry."Parties are left to hear their own costs. File U

consigned to the record room.. ■.
>

.(MUHAMMAD'Al^ KHAN'KUND 

.• MEMBER ■ .

. ANNOUNCED 
25.10.2019

<

(HUSSAIN'SHAH) 
MEMBER. ; ■ ■
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director;ate of elewiemtapy & secondary education

/ / KHYBER PAKHTUNKHWA PESHAWAR.
No /F.No. /A-2-3/MS/Appeal/JVlushtaq all S/Clerk ■

Dated Peshawar the I^ O—-- 72019
Phone:091-9225344 ■ , Email: ddadfnn.ese@gmail.com

cr cTo

.\'3The District Education Officer 
((viale) Pesi'.awar

APPEAL FOR^RE-INSTMENT IN TO.SERVICE IN R/O MR.MUSHTAQ'ALISubject:
JUNIOR CLERKAND CONDUCT OF DE-NOVQ ENQUIRY WITH IN 90
DAYS FROM THE DATE OF RECEIPT OF JUDGEMENT OF KP SERVICE
TRIBUNAL DATED 25/10/2019

Memo:
I am directed to. refer to the subject noted above and to enclosed herewith 

Khyber Pakhtunkhwa Service Tribunal Peshawar Jucfgment dated 25/10/2019 in service 
appeal No 1228/2018 title "Mushtaq Ali s/o AbdUl Ghani R/O JVlusazai Gul Abbad Road 

Peshawar", Ex S/Clerk DEO (M) Batlagram vs Secretary E&SE KP and others for re

in-statement in to service and conduct, de-novo enquiry .through an honest 

/competent officer in BPS-18. ■ ■ ,
I li ' S i

The matter may be given personal Attention being court matter.

Assistant Director (AdmnVT 
j Directorate of:p&S£ K.P, Peshawary

UsEndst; Mo.
■■ Copy forwarded to the: - - '

PA to Director Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar. , ' '

1,

Assistant Director (Admn) 
(-^ Directorate^ffe<S6te*KrPrPt'sli^|'i

Li' j

D.ilalli'b NOCiinnslilaq ali .son nrabdul eliani jicshaiyiir.doc

\

mailto:ddadfnn.ese@gmail.com
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BETTER COPY

OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) PESHAWAR

Notification:

The District Education officer (Male) Peshawar has been placed 

appoint Mr. Naveed Akhtar Principal GHS Nanakpura Peshawar as inquiry officer 

to conduct detail denovo inquiry of Mr. Mushtaq Ali Ex-Senior Clerk GHSS No.4 

Kakshal Peshawar City. In light of judgment dated 25/10/2019 passed by Khyber 

Pakhtunkhwa Service Tribunal Peshawar in Service Appeal No.1228/2018 with

the following:

1- Inquiry absence period of 18/05/2013 to 12/02/2014
2- To inquiry how the official got promotion from junior clerk to Senior Clerk.
3- To inquiry whether the concerned officer / officers signed / countersigned 

the papers J.C Official the impugned promotion.
4- To examine the track record of the official in the education department etc

The inquiry officer is requested to submit report /recommendation to this 
within 7 days after the issuance of this letter please.

Sd/-
(Muhammad Idress Azam)
District Education officer (M) 

Peshawar
Endst: No.2252-56 /SPL File Mushtaq Ali Ex-Junior Clerk dated 24/12/2019. 
Copy is forwarded to the:
1- Mr. Naveed Akhtar Principal GHS Nanakpura Peshawar
2- PA to Director (E&SE) KPK Peshawar w/r to his letter No.5385 

File/MS/Appeal/ Mushtaq Ali Senior Clerk dated 13/12/2019.
3- Mr. Mushtaq Ali Ex-Junior Clerk R/o Mussazai, Mohallah Gulabad Inqilab 

Road, Peshawar Senior Clerk.
4- DEO (Male) Battagram
5- Personal fie.

Sd/-
Deputy District Education officer (M) 

Peshawar
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OFFICE OF THE
PRINCIPAL GHS NANAK PORA PESHAWAR

CITY
\/,. /

.-7

k£LNo. / Principal/GHS Nanak Pore/Enquiry /Mushtaq /SC / dated c'^6J-0/ /2020To,

file District Education Officer 
(Male) Peshawar.

Subject;
Memo,

SUBMISSION OF ENOTflRY REPORT

With reference to your office order Endstt No. 2252-56 dated; 24-12-2019.

Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M) 
Battagram along with its enclosure for further necessary action please.

(Enclosed as above).
/(/^

(NAVEED yjLKHTAR) 
Principal/Enquiry Officer BPS-18 

GHS Nanak Pora 
Peshawar

h\

V

()i\
G:K!.C :\'a;v-,K j>. !a
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OFFICE OF THE PRINCIPAL GHS NANAK
PURA. DISTRICT PESHAWAR 14

ENQUIRY REPORT IN SERVICE APPEAL NO. 1228/2018 IN RIO MR .

MUSHTAQ ALI EX-SENIOR CLERK OFFICI^ OF THE DEOfM) BATTAGRAM

INTRODUCTION:-

The undersigned has been appointee^ AS enquiry Officerby the DEO(Male) 

Peshawarvide Order issued under Endst No. 2252-56 dated ; 24-12-2019in pursuance of the 

decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal 
No. 1228/2018with the following .

1. The absence period i.e. 18-05-2013 to 12-2-2014
2. Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers signed countersigned the relevant 
papers pertaining to promotion of appellant to the post of S/Clerk.

4. To examine the track record in education department.

HISTORY OF THE CASE.

In compliance with the order issued by the wothy DEO(M) Peshawar the undersigned 

started the enquiry preceding and called Mr. Mushtaq All Ex-Senlor Clerk to appear before the 
enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all 

the relevant documents available on the record as well as judgment issued by the Honorable 
Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through , the record thoroughly, it was observed that the then Principal 
GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused 

appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq All Ex-Junior Clerk 

GHSS No.4 Kakshal, Peshawar City submitted his application for medical leave w.e.f 18-05- 
2013 to 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at 

Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2pi3.He 

was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest 
for 06 Month. A Questionnaire to this effed was served on him (copy attached) He replied to the 

said Questionnaireaccordingly. As per staterrient obtained from him, it was revealed that he was 

patient of Hepatitis “C“ Hence, he was not in position to perform his duty.

After the thorough checking of his documents as well Original Service Book (copy 

attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department 

on 15-12-1986 vide Diredor E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He 

performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book 

he was not remained on leave without pay. His service recordwas found duly verified by the 

concerned Officers/DEOs/DDO,s from time to time till 29-09-2014. All the relevant documents 

i.e Original Service Book ,ACR, Non Involvement, Reliving Chit, LPC duly attested /Re- Attested 
by the Principal GHSS No.4 Peshawar City in connection with j;i|s promotion case to the post of 
Senior Clerk. nii

Lira
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Accordingly, based 

Peshawar issued his
on the above mentioned verified record, the Director E&SE KP 

pranolon Orter as Senior Cleri, vIda Endst No, «15-t0d0/ .F.Nojv- '

23/MS/Promotion«/aerWDD(F4A) dated 2M5-2014
adiusted him a, DEO(M) odioe Badagnun. He took over ohe,«e o, his 
044)6.2014 and he performed his duty w.e.f 044)6-2014 

E&SE KP. Peshawar had withdrawn

appearing at S.No. (39)and
new assignment/post on 

to 29-09-2014. Later on, Directorate

as S/Clerk on the basis of hishis promotion order 
compulsory retirementorder issued by the then DEO(M) Pesha

war.
findings-

1. The appellant ooncemedwas on medicai leave for the parted hom ,84«-2013 to 1^

2. All the documents available on the record showi 

for medical Leave
ng that he submitted his application

DEOtMlP h application to ;DEO (M) Peshawar on 18-05-2013.Hbwever his Leave
then DEO (M) Peshawar. was not sanctioned by the

3. Later on, 
SE KP.

the appellant was promoted to the Post of Senior Clerk vide DireotorateES

Clerk/DD rr«iT' ^ ■F■No2^-23«4S/Pfomolten/S/
Clerk/DD (F&A) dated; 28-05-2014 falling
office Battagram.

at S.No. (39) andadjusted him atDEO (M)

4. The Principal GHSS No.4 Kakshal r 

ignored the application of the Mr. Mushtaq
Peshawar already forwarded by him.

5. Furthermore, all the documents neievant

Peshawar City reported him as absent, and 
AJi Ex-Junipr Clerk CHS Kakshal

6. Furthermore. Directorate E & SEalso conducted 

Saif-ur-Rahman Prindpal CHS No.1
an enquiry in this case through Mr

~»sror.;r:r.r.::Post i.e Junior Clerk.

had

7. Moreover. Mr. Mushtaq Ali Ex-Senior Clerk “lod 

Tribunal Peshawar vide Service Appeal No.1228/2018
Iged his appeal before the service 

disposal of DEO (M) Peshav^r to condw^c^olo

8.

C.H.S Nnnak j- 
■Peshav/ar

ura



RECOMMENDATION:^

Keeping in view aforesaid findings into consideration, it is recommended that;-

1. In the compliance wnth the Judgment of Honorable Service Tribunal Peshawar, the 

incumbent DEO (M) Peshawar is requ^ed first to set aside the compulsory retirement 

order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal Peshawar issued by the then 

DEO (M) Peshawar vide Endst No.72932 dated 05^9-2014 and he may be re- instated

in service against his original post of Junior C(erk retrospectively.
2. The absent period w.e.f 18-05-2013 to 18-01-2014 as Junior Clerk may be converted 

into Medical Leave.

3. After his reinstatement against Junior Clerk post, his case along with this inquiry report 

may be forwarded to the Director E&SE KP, Peshawar for restoration of his promotion 

order to the post of Senior Clerk which was with-drawn by the Directorate E&SE KP 

Peshawar vide Order No.6145r52 dated 17-09-2014 and he may be adjusted against 
first available Senior Clerk post

4. The period for which he remained under trail at Honorable Service Tribunal Peshawar 

w.e.f 3O-O9-2014 ( Appeal date ) till the date of restoration of his promotion order as 

S/Clerk may be considered as spent on dujy as the case of the appellant concerned : 

remained under trail in the High Court and Service Tribunal Peshawar respectively.
5. His promotion order may be restored to the Post of Senior Clerk from the date of his 

taking over charge 9$ senior Clerk i.e 04-08-2014 a? due to him under the rules .

///f-
(NAVEI BPS-18)

Prindpql
GHS Nanak Pura Peshawar City 

(Enquiry Officer)

O-H.s Nanak 
Peshawar
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RFFDRF THE KHYRFR PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR

72020C.O.C No..

In
Service Appeal No. 1228/2018

Mushtaq Ali S/O Abdul Ghani R/O Musazai, Gul Abad,; Inqilab Road, 
Peshawar, Ex-Senior Clerk District Education Officer (M).

PETITIONER

VERSUS

1. Mr. Hafiz Ibrahim, Director Elementary and Secondary Education, 
Khyber Pakhtunkhwa, Peshawar R/O Firdous Chowk Peshawar.

2. Mr. Irfan Ali, District Education Officer (M) Peshawar R/O 
Hashtnagri, Peshawar.

RESPONDENTS

PETITION UNDER SECTION 3. 4 & 5 OF THE CONTEMPT 
OF COURT ACT. FOR INITIATING CONTEMPT OF COURT

proceedings agaisntthe respondents for not
HONOURING JUDGMENT DATED 25.10.2019 IN SERVICE

APPFAI NO. 1228/2018 PASSED BY THIS HONOURABLE 

TRIBUNAL AND PETITION FOR THE IMPLEMENTATION 

OF THE ORDER OF THIS HON'BLE TRIBUNAL DATED
25.10.2019 IN APPEAL NO. 1228/2018.

Respectfully Sheweth:

That the petitioner humbly submits as under;;

1. That above noted service appeal was filed by the petitioner . 
before this Hon'ble Service Tribunal and this Hon'ble Service

i> .

WP2905-2020 Mushtaq Ali Vs Govt KP Full PG 49 USB

r
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Tribunal vide order & judgment dated 25.10.2019 partially 

accepted the said appeal and directed the respondents to 
appellant/petitioner into service and also

directed the respondent-department to conduct de-novo 

the mode and nnanners prescribed under

reinstate the

inquiry in
Government Servants (Efficiency & discipline) Rules, 2011 strictly 

in accordance with law within period of 90 days from the date 

of receipt of copy of this judgment, however the issue of back 

benefits will be subject to outcome of the de-novo inquiry.
(Attested Copy of the order/judgment dated 25.10.2019 is 

attached as annexure “A")-

That certified copy of judgment was conveyed to the 

respondents for compliance by the petitioners, but they did 

not implement the judgment of this Hon'ble Service Tribunal till 
today and hence this petition, inter alia, on the following 

grpunds:

2.

G R O UNDS:

That non-compliance of the aforesaid judgment dated 

25.10.2019 of this
respondents is illegal, without lawful authority based on 

molafide.
V ' '

That thereafter the petitioners time and again approached the 

respondents for the implementation of the judgment & Order 

of this Hon’ble Service Tribunal but oil in vain.

C. That by not honoring the judgment of this Hon'ble Court the 

Respondents has intentionally/ willfully and deliberately made 

contempt of this Hon’ble Service Tribunal.

D. That the acts of the respondents ore against the law and 

ndtural justice as well as the order of this Hon’ble Service
Tribunal.

E. That non-compliance of the order of the Honorable Court, 
speaks malafide on the part of respondents and to lower the 

position of the judiciary in the eye of public at large.

A.
Honorable Service tribunal by the

B.



4fu.

the facts and grounds taken the in the service
That from . . u
appeal, it has become crystal clear that the respondents have

mitted contempt of court.

F.

com

G That it is pertinent to mention here that although the 

respondent-department vide otfice order No. 452 dated 

06.01.2020 has conducted de-novo inquiry but despite ot 
conclusion of that very de-novo inquiry the respondents are 

not ready to implement the judgment & Order of this Hon'ble 

Service Tribunal, hence they committed gross violation of order 

and judgment of this honorable tribunal. (Copy of de-novo 

inquiry dated 06.01.2020 is attached as Annexure “B”)

H That the above named respondents have grossly violated, 
disregarded and disobeyed the lawful order of this Hon'ble 

Court and have thus committed the act of contempt of court 
and therefore is liable to be prosecuted under the law.

raised at the time of argumenfsThat any other ground will be 
with the prior permission of this Hon’ble Court.

1.

, therefore, humbly prayed that on acceptance of this 

the contempt of court proceedings may please be
mentioned Respondents for

It is.
Petition,
initiated against the above 
noncompliance / disobedience of the order and judgment of 

this Hon’ble service tribunal and the respondents may kiridly 

directed to implement the order of this Hon blebe further
service tribunal which has been directed on dated 25.10.209 

passed by this Hon'ble service tribunal in Service Appeal No. 
1228/2018 for the interest of justice.

Petitioner
Through

Akhunzlrda"Syed Pervez 
Advocate, High Court Peshawar. 
Cell # 0300-3160098

Dated: 24.02.2020
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR

72020C.O.C No..
\In

Service Appeal No. 1228/2018

PETITIONERMushtgq Ali

VERSUS

RespondentsMr. Hafiz Ibrahim & other

AFFIDAVIT

1, Mushtaq Ali S/0 Abdul Ghani R/0 Musazai, Gul Abad, Inqilab 

Road, Peshawar, Ex-Senior Clerk District Education Officer (M) District 

Battagram, do hereby solemnly affirm and declare on oath that 

the contents of this accompanying Contempt of Court Petition are 

true and correct to the best of my knowledge and belief and

nothing has been condealed from this Hon’ble Court.
a' r

f

if) DEPONENTft'

%
\ t

S ■■■
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DIRECTORATE OF ELEMENTARY & SECONDARY EDU 
KHYOER PAI^^HTUNKHWA PESHAWAR, 

Email: ddadmn.(iso@o"’^‘f corri

ATION

. Phono: 091.02253-M
V,--.... •

A cpmnniuee pomprising on the following'offioers is; hierp com Ipfod; in :

■ Honprpb(e^Khfe§^l^g^|^^ Ifi^':':-::
■jM^':20}oMa^icopy:atlacheid): : : -: :' , .

' ■ ■ . ' ' ■■:' ' -■■■ ■ :•■ ■

Cha rman 

Mornbor
U; Mr. Isreel Khan Principal BPS-19 GHSS Doaba HangU

. ■-\--

2^i::r Mr;: Shakir Ahmad Khan Principal BRSrlS GHgSiNp. ^ Hangu
■‘i

I

Nc ^ i: The Enquiry committee Is directed to submit his recommendatlon/lindings within a ortnlghl.
V:-

:if DIRECTOR
E ernentary & Secondary, Educalidn:. 

iKhyber’Rakhlunkhwa,; Peshawaif ‘ ■
H'D . - ■

________ _/Ar23/MS/AppeaI/Mushlaq All S/C Dated Pesh- the:/2^y^
• Copy forwarded. toUhe: - I I ■ ■ ■.:

■ Mr. Isreel Khan Principal BPS-19. GHSS; Doaba Hangu afong..Wllh copyS/ippeal 
: judgment; of the ;Honorable ^Khyber i PakWunkhwa,; Se^fcB! Tribur^idaled 

25.10.2019 in.the light of case of Mushtaq •AII'Ex-S/Clerk: PEO'(M)'/^ttagram 
■ ' IReolstored)

Mr. Shakir Ahmad Khan Principal BPS-19 GHSS No. 2 Hangu.
PA to Director Elementary & Secondary Education Khyber^akhlunkhwa 
Peshawar,

P: . .

■ ■m

■ .

'2020 ,

■ fI’,'.

2.
:;;h; 3_rs.

Directorate of. Elern6nl^y & Secy Hdg; 
Khyber Pakhtd^hwa PeshaWr.

.ant■a.

'W.
•''If ■ 
Fi .'
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT 
KHYBER PAKHTUNKHWA PESHAWAR(

NOTIFICATION:
1. whereas, the titled service appeal was instituted on 08-10-2018 before this Honorable Tribunal against the 

impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014 
of the Respondent No.2 to the extent of maintaining the major penalty of removal from service against the 
appellant.

. ^
2. And Whereas, aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appellant has filed a 

Departmental appeal to the Respondent No.4 for setting aside the impugned order of the DEO (M) Peshawar 
but the same has been rejected vide Notification dated 18-09-2018 by the Respondent No.4 after observing 
all the codal formalities by maintaining the impugned order dated 05-09-2014 of the DEO (M) Peshawar on 
the grounds of being legally competent

3. And whereas, aggrieved from the orders & Notifications dated 05-08-2014 & 18-09-2018 of the DEO (M) 
Peshawar, Director E&SE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this 
Honorable Tribunal with the prayer for setting aside the impugned orders & Notifications of the Respondent 
Department along with his re-instatement in service against the senior clerk post, & finally the case was 
decided vide judgment dated 25-10-2019 by setting aside the impugned orders & Notifications dated 05-09- 
2014&18-09-2018ofthe Respondent No.2 & 4 with the directions to conduct De-nove inquiry in to the matter 
under the provision of E&D Rules 2011 within a period of 90 days with further observations that the issue of 
back benefits of the appellant will be subject to the outcome of the De-nove inquiry.

4. And Whereas, in compliance of the judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent 
Department has conducted De-nove inquiry vide Notification No.2252-56 dated 24-12-2019 through the 
Principal CHS Nanak Pura District Peshawar who submitted inquiry report vide his office letter No.452 dated 
06-01-2020 which was observed as mis directed & even against the facts & circumstances of the case .hence, 
declared null & void under the sub-rule 6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating 
another inquiry committee through the DEO (M] Nowshera vide Notification/Corrigendum No.2012-20 dated 
04-12-2020, who submitted his inquiry report on dated 30-11-2020 with the observations that the appellant 
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post, hence, the 
intervening period may be treated as EOL.

5. And Whereas, consequent upon the Judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent 
No.4/Director E&SE Khyber Pakhtunkhwa Peshawar after considering the facts & circumstances of the case 
along with consulting the inquiry report of the DEO (M) Nowshera has made the appellant not entitled for the 
grant of back service benefits w.e.f. 01-10-2014 to 30-06-2020 on the analogy of question of Law & facts of no 
duty & no Pay passed by this Honorable Tribunal as well as the august Supreme Court of Pakistan.

Therefore, in compliance of the Judgment dated 25/10/2020, passed by this Honorable 
Tribunal in the titled appeal & in Exercise of the Powers conferred upon the undersigned under 
the relevant provisions of Law & Rules in field, the appellant is hereby made NOT entitled for the 
grant of Back service benefits w.e.f. 01-10-2014 to 30-06-2020 against the senior clerk post, in 
view of the inquiry report dated 30-11-2020 of the District Education officer (M) Nowshera with 
immediate effect & in the interest of poLli iovii/eej

i.

0

DIRECTOR
Elementary& Secondary Education 
Khyber Pakhtunkhwa Peshawar

Dated Peshawar the ^ /2020
Copy of the above is forwarded for information & n/action to the:

1. Leaned Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.
Z^Learned AAG Khyber Pakhtunkhwa Service Tribunal Peshawar.
3. Section Officer (Litigation-II) E&SE Department Khyber Pakhtunkhwa Peshawar.
4. District Education Officer CM/F) Battagram.
5. District Education Officer CM/F) Nowshera.
6. Deputy Director (F&A) local Directorate.
7. Mr. Mushtaq Ali Senior Clerk r/o Musa Zai Culabad Inqilab RoadTjeshawar.
8. PA to Director E&SE, Peshawar.
9. Master File.

Endstt. No.

y

1/
' Khyber Pakhtunkhwa Peshawar

i
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RKFDRE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: 5963/2021

AppellantMushtaq Ali Senior Clerk GHS Jabbi District Nowshera

VERSUS

...RespondentsSecretary E&SE Department, Khyber Pakhtunkhwa & others 

TOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1 to_5.

Respectfully Sheweth:

The Respondents 1 to 5 submit as under:-

PREI.IMINARY OBIECTIONS.

1 That the Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred and barred by law/rules.

3 That the Appellant has concealed material facts from this Honorable Tribunal 
with mala fide intention.

That the Appellant is not entitled for the relief he has sought from this 

Honorable Tribunal to the extent of service back benefits w.e.f. 01-10-2014 to 

30-06-2020 against the Senior Clerk post under the Rules in field.

4

That the Appeal is not maintainable in its present form.5

That the Appeal is bad for mis-joinder & non joinder of the necessary and 

proper parties.
6

That the Appellant is not competent to file the instant appeal against the 

respondents.
7

That the Appellant is estopped by his own conduct to file the instant Appeal.8

That this Honorable Tribunal has got no jurisdiction to entertain the instant9
case.

10 That no Departmental Appeal has been preferred by the appellant.



/

r
is

11 That the impugned Notification dated 23-12-2020 is in compliance of the 

Judgment dated 25-10-2019 of this Honorable Tribunal in Service Tribunal 
No. 1228/2018.

ON FACTS.

That Para-1 is correct to the extent of the Notification dated 05-09-2014, 
whereby, major penalty of removal from service against the Senior Clerk post 
was imposed upon the appellant on account of his willful absence from 

official duty in the Respondent Department.
However, aggrieved from the Notification, the appellant has filed a 

Departmental Appeal dated 30-09-2014 & 08-12-2014 to the Respondent No. 
03 which was rejected vide order dated 18-09-2018 on merits of the case by 

the Respondent Department.
Therefore, he then filed a Service Appeal No. 1228/2018 under 

titled Mushtaq Ali Vs Govt of KPK & others before this Honorable Tribunal 
Peshawar, on dated 08-10-2018 against the Notification dated 05-09-2014 of 

the Respondent No. 04 which was allowed vide Judgment dated 25-10-2019 

with the directions to the Respondent Department for conducting De-Novo 

inquiry against the appellant which conducted accordingly vide order dated 

24-12-2019 by the Respondent No.04 through Mr. Naveed Akhtar 

Principal/Inquiry Officer BPS-18 of GHS Nanak Pura Peshawar who 

submitted has inquiry report on dated 06-01-2020 not honored by the 

Respondent Department on the grounds of being misdirected & without any 

solid purpose, hence the impugned Notification dated 23-12-2020, whereby 

the appellant has been made not entitled for the grant of service back benefits 

w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post in the 

Respondent Department on the analogy of no duty no pay.(Copies of the 

Notification dated 05-09-2014,rejection of Appeal order dated 18-09-
2018, Judgment dated 25-10-2019, Notification of De-Novo inquiry 24-12-
2019, submission of inquiry report on dated 06-01-2020 & impugned 

Notification dated 23-12-2020 are attached as Annexures-A, B, C,D,E & F).

1

case

That Para-2 is misleading on the grounds that the appellant has been found 

guilty of willful absence from his duty w.e.f. 01-10-2014 to 30-06-2020 

against the Senior Clerk post in the Respondent Department. Therefore, he 

was removed from service on dated 05-09-2014 after due process of Law.
However aggrieved from the aforesaid order, the appellant has filed a 

Service Appeal No.1228/2018 which was decided on dated 25-10-2019 with 

the direction to the Respondent Department for De-Novo inquiry against the 

appellant conducted accordingly & submitted his inquiry report in a 

misdirected form to the Respondent Department, hence, not considered prior 

to the issuances of the Notification dated 23-12-2020 for considering the 

absence from duty period w.e.f. 01-10-2014 to 30-06-2020 as period with 

pay under the relevant rules by the Department.

2



3 That Para-3, is incorrect & denied on the grounds that the act of the 

Respondent Department with regard to the De-Novo inquiry is an compliance 

of the Judgment dated 25-10-2019 of this Honorable Tribunal whereby, the 

appellant was re-instated in service as Senior Clerk only for the purposes of 

. the De-Novo inquiry.

4 That Para-4 is correct, hence needs no further comments.

5 That Para-5 is incorrect & denied on the grounds that the case was referred 

to the appellate committee for the disposal of the same vide Notification 

dated 15-05-2020 as per direction of this Honorable Tribunal, hence, resulted 

in the Notification dated 23-12-2020 which is legal & liable to be maintained.

6 That Para-6 is also incorrect & denied on the grounds that agitated in the 

foregoing paras of the present reply hence, the plea of the appellant is liable 

to be rejected.

7 That Para-7 is incorrect as no Departmental appeal has been field by the 

appellant against the impugned Notification dated 23-12-2020 which has got 
final under the relevant provision of Law of limitation Act 1900, hence, the 

appeal in hand is also liable to be rejected in favor of the respondents.

8 That Para-8 is incorrect & denied, the Notification dated 23-12-.2020 is legal 
& liable to be maintained, hence, the Respondents further submit on the 

following grounds inter alia:-

ON GROUNDS.

Incorrect not admitted. The statement of the appellant is baseless, against 
the facts, without legal proof & justification and even based on mala fide 

Because the appellant has been treated as per law, rules &

A

motives.
Procedure prior to the issuance of the impugned Notification dated 

23/12/2020 by the Respondents in the interest of justice.

Incorrect not admitted. The appellant has been found guilty of willful 
absence from duty, hence he has been proceeded under the E&D Rules 2011 

& has thus been removed from service vide Notification dated 23/12/2020 

by the Department.

B

Incorrect not admitted. Because, detail reply to his grounds has been given 

in the above mentioned paras. Hence, needs no furthers comments.
C

Incorrect not admitted. The appellant has been given due opportunity of his 

personal hearing by the Department hence the statement of the appellant is 

against the facts & available record on file, hence is liable to be dismissed in 

favor of the Respondents as the De-Novo inquiry is well in time.

D



Incorrect not admitted. . Hence, needs no furthers comments.

Incorrect not admitted. As replied above, Hence, needs no furthers
comments

Incorrect not admitted. On the grounds that the Judgment of this Honorable 

Tribunal has been implemented in its true letter & spirit by the Department.

Incorrect not admitted. Hence, needs no furthers commentsH

Incorrect not admitted. As replied above, Hence, needs no furthersI
comments.

Incorrect not admitted. The statement of the appellant is against the facts of 

the grounds that the impugned Notification dated
J

the case on 
23/12/2020islegal.

Incorrect not admitted. On th.e grounds that the act of the respondent 

Department with regard to the De-Nove inquiry is an compliance of the 

Judgment dated 25-10-2019 of this Honorable Tribunal. Hence, resulted in 

the Notification dated 23-12-2020 which is legal & liable to be maintained.

1<

Incorrect not admitted. The appellant has been found guilty of willful 
absence from duty by the Department & removed from service vide 

Notification dated 23/12/2020 by the Department.

L

Incorrect not admitted. Hence, needs no further comments.M

Incorrect not admitted. Hence, needs no further comments.N

Incorrect not admitted. As replied above. Hence, needs no furthers 

comments.
0

Incorrect not admitted. Hence, needs no further comments.P

Incorrect not admitted. The Notification dated 23/12/2021 is legal & liable 

to be maintained.
Q

Incorrect not admitted. Therefore, the Respondents also seek leave of this 

Honorable Tribunal to submit additional grounds, record & case law at the 

time of arguments on the date fixed.

R
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In view of the above made submissions, it is most humbly prayed 

that this Honorable Tribunal may very graciously be pleased to dismiss 

the instant Appeal with cost in favor of the Respondent Department in 

the interest of justice.

Dated__ / /2022.

E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2-5]

^ECRETA^
E&SE Deparnnent Khyber 
Pakhtunkhwa, Peshawar. 
[Respondent No: 1]

I:
i

AFFIDAVIT

1. Dr. Havat Khan Assistant Director fLitigation-IH E&SE 
Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare 
oath that the contents of the instant para wise Comments are true & correct 
to the best of my knowledge & belief.

on

D^nent
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L.iA) /sr1118m v: *
.. OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) lOiSHAWAR.

I

COMPULSORY RETIREMENT:- r*
Whereas absence report was received from the principal GHSS No,4

,vide his Memo No.47 

No,71
Kakshal Peshawar city against Mr.Mushtaq AN J/Clerk

No.53,dated:29/05/2013, No.63 dated;13,/06/2013 anddated:22/05/2013,

dated:24/06/2013.
?

J
MaWhereas the principal was directed vide this office memo 

No.430,daied:0D/07/2013 to furnish latest information regarding absence of the official / 

concerned

/•

T
Whereas the principal GHSS No.4 Kakshal Peshawar city has confirmed the 

absence of the dffiGial from.'-1.8/05/2013'vide his menio;No.99 dated:22/11/26l3.

VVhei^s Show Cause Notice was served on the official concerned thorugh 

principal GHSS No.4 Kakshal Peshawar city vide this" office Memo No;3187 

dated:12/02/2014 duly acknowledged by him on 18/02/2014.

Whereas.themeply to'-show cause notice dated 19/02/2014 Vv/as received in

1 ■
1 ■

1

A.thibioffipe. a
Whereas an inquiry was conducted through the principal GHSS Hazar Khwani 

Peshawar in compliance with notification issued in this regard vide Endst No;6049-51 
dated :27/03/2014. ■ ■■ ' ■ ' ,

Whereas the inquiry officer-recommended, for imposing of major penalty ( 

Compulsory Retirment.) vide his report No.160dated:15/05/2014.

And whereas I ,Mr.Sharif Gul DEO(M) Peshawar being competent authority am 

pleased to impose major penalty ( Compulsory Retirment ) under Rules 4(b) (ii) of Govt of 

KPK ^G0Vt ServamsfE&E))^Rules.:2Q.1:Tw:eT48/05/2013':
The pay of the official concerned of the absence period should be recovered 

and copy of challan be furnished'lo this office for reference and reco.rd.

“1

. t

t
1

I

//j I1
■

\ -

I( Sharif Gul)
District Education Officer, 
(Male) Peshawar.

r

7’^^ '~3>.^Dated Peshawar the_________ ___

Copy for information and necessary action to tlie^-.
s /2014Endst: No.

1. Accountant General Khyber Pakhtunkhwa Peshawar.
2. Director E&SE KPK Peshawar.
3. Principal GHSS No.4 Kakshal Peshawar city for strict compliance regarding’recovery from 

the official concerned.
t* '

/4. Official Concerned.
(\.y

I

(
t

Deputy District Education Officer,. 
(Mali?) Peshavv/ar. !

I
I

. .J.



f\ v\
/Dirpctorate of Elementary & Secondary f-ducation Khvber_Pal<litunkhwa, Peshaw^

^ NOTIFICATIOW.
•^1

j VVHtBEAS. on finality of disciplinary pror.t.'CcJings under Khyber I’akhtunkhwa. E&D Rules-2011 major

Compufsory retirement from service was imposed upon Mr. Mushtaq Ali, Ex-Junior Clerk GHSS No. 4

•1 Peshawar city by the DEO (M) Peshawar vide Notification No.'729-32 dated 5.9.2014.

Clerk filed a departmental appeal dated 30.9.2014 & 
Peshawar (appellate Authority) for redressal of his

1

/ AND WHEREAS, the said aggrieved junit.i

\U.20i4 to the Director i.&Sl. Khybc; Pa;:n..,.;iimwa

grievances/reinstatement in service.

AND WHEREAS, the appellant filed a service appeal No. 438/2017 before the Khyber Pakhtunkhwa

service Tribunal Periha\A/ar.

AND WHEREAS, the operative part of the iudgment dated 10.7.2018 contains the following remarks.

"in the stated circums'infuics this Tribunal is constrained to issue directions 

to the appellate authority (respotuic.il rti.-. 4) to decide the departmental appeal filed by the 

appellant within two months c.i tt-.;,; > •■ .. this judgment"

AND Vi/HEREAS, in pursuance oi the .lud-yiK ii 
(2) of the E&D Rules-2011 the appellate authority called for the record of the case and comments from the 

concerned DEO vide letter No. 3030 dated 27.1.2018 tor consideration of the appeal.

AND WHEREAS, the DEO conccfncd-had provided the requisite record/comments accordingly vide ms 
letter No. 4984 dated 6.9.2016 describing Ihe reasoii/circumstances undotr which the appellant was compulsoi^ 

retired from service after fulfillment, of codol :■ irm;,...

AND WHEREAS, to know the lijr.ii:<,i i,:,--. iion the Director f&SI: (appellate authority) ordered 

Scrutiny Committee vide Notification No. I t), dated 29.8.2018 to examine the appeal in light of record

provided by the DEO (M) Peshawar.

AND WHEREAS, consequent upon perusal of relevant record, reason and circumstances by the 

appellate authority under which Mr. Mu.snl.ao Al,, l.x-Junior Clerk GHSS No. 4 Kakshal Peshawar city (appellant) 

was Compulsory retired, the appeal submirtcn' E-v t'lo .aforesaid Ex-Junior Clerk for reinstatement was not found 

tenable by Inc Scrutiny Cornrriitlee consul,id. ■ • ..purpose.

NOW, THEREFORE, in exerci.se oi n,

Pakhtunkhwa Government Servants (Eli'iciencv * '.i .tcipline) Rulcs-2011, tr e Director E&SE/appellate authority 
"uphold the order of Major penalty anti reject apfu;-a(" lodged by Mr. Mushtaq Ali, Ex-Junior Clerk GHSS Kakshal 

District Peshawar (appellant)

/i
1

i; dated 10.07.203,8 and Section 17 read with sub rule (1) &

I

A

'

I
/-
j )

conferred under Section-17 rule (2) (a) of Khyber

L
f! >

DIRECTOR
LTementary & Secondary Education 

Khyber Pakhtunkhwa, Pe.sttawar

Endst: No. J /F.No. /A 23/MS/apt!,.\' .
Copy of the above is forwarded lor lu and n/ac;tion to tne:-

.vvar w/ to Service Apoeal No. 438/2017.

Dated I'csnawar the ;018.

1- Registrar Khyber Pakhtunkhwa Service 1 rioui' 
i2- Deputy Director (Litigation) Local Office,
3- District Education Officer (Male) Peshawar
4- DEO (Male) Rattagram.
5- Appellant concerned.
6- PA to the Director E&SE Khyber Pakhtunkhwa i’esnaw.ar.

I
t
1

irector (Admn)As-.isti
E&.SE, Khyb..;t Pakhtunkhwa, Pe:

' P/c-'klO)* ;.tun:iv- !I Kt- iiisJa'.oir.Cfir:\:jv -U-f! Mi:-iti::;, . : •• ■.<

1
i
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1
0" ■ n■ before .THE KffYBER PATomTmrm)HWA S?SRV7CE:.TRIBTrN.A.T;-, •

PESHAWAT?- L

r*•• V \\.
SERVICE APPEAJLNQ'. 1228/2018 • i .•

.t'
Date of institution.' '.,';' 08.10.2018 ' 

25.10;2019.

t
t «

Date of judgment
I •. /

Mushtaq Ali S/o Abdul Gahani R/o Musazai, Gul Abad,
Inqilab Road, Peshawar, Senior Clerk Distiict Education Officer (FI)', • • .
Baltagra'm.

»
I

.. • (Appellant)■■ . • ••

VERSUS

The Secretary Elementaiy & Secondary Education, Khybe'r Pakhtunkhwa. Civil ' 
Secretariat; Peshawar'. ' ' ' ’■

2,.' District Educatio.i Officer (M) Peshawar. Hashtnagri'.-Peshawar.-''
3. District Education-Officer (M)Battagram Bazar', Battagram-
4. • Director Elementary & Secondary Education, 'Khyber Pakhtunkhwa,-Firdous- '

Chowic Peshawar.. • .' - •.' ■J \ '-..... (Respondents)

I.

r
X<^?1i

!_ ZjpT. \

' /•h -7appeal UKDBR. sections op ICHYB'F.R PAKHTTINRltTV/A 
SERVICE 'PRIBUNAL ACT.'l'9'74 AGATN.ST'THE TMP'UGNF.D • •
office order ENDST'NO, 1505-10/P.Nn/A-23/MS/APPEAT.- -, •
MUSHTAO- ALI DATED'l8.09.20l'R'nP ■RESPONDE'NT'"N'o. . ' ' . 

^ IIDIRECTOR ELEIvfENTARY^& SECO'NDARY KDUCaVtotsI '
KHYBER '

01.

I
I ' i
le

PAKHTUNICHW-A. '- ' E'IRDOUS 1__________ CHP-WE-
PES.HAWA'R) whereby: hr uphot.d the .order-.op. '

V, A . . IklAJOR PENALTy -IMPOSfeP. BY RESPONDENT' HO. 2 •
% U, ■ (DISTRICT • EDUCATibN' OFFICER .Ovn ' PESHAWAR ' ■ 

V S H^HTNAGRI. PEKHAWARI HNDST no. 77.qA9/nA-TPn' '. ' 
' ' PESHAAVAR the (35.09.20 1'4..and rf.tf.cted the. APPBAT '

- . OFTHEAPPELLAIff FOR NO LEGAL RF.A.^nN -■ ’

r., r

i

(
I

..iij
11
H Mr, Akhunzada SyedPeivez, Advocate . [ ", For .appellant.'

.-. Mr. Kabirullah IChattak, Additional Advocate General For responaenL'
0

I

{

Mr. MUHAMMAD AMIN KHAN KUNDL ' ' 
MR. HUSSAIN SHAH

MEMBER (JUDICIAL) 
MEl^EK (EXECiIjTR

*;JUDGMENT-I
[

:

MUHAMMA-D'-AMINKH-ANKUNbl'. MF.MBFR-. ' Counsel forithe 

appellant and'Mr.'.Kabirullah, ICha.ttaic, Additional'.Adyocate-General albngyith

Mr. Arshed Ali, /vD.0 for the-respondents present. Arguments heard and r'e.bor( 

perused. . '

I < ' 9

\ f •• • -r,
X

'r

I,

!

I

i
I

1
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/
Brief facts oi'tlie case as'per-present-'.servi-ce appeal are that, the appellan'2-

Senior Clerk iri.Educahon iSepartment. . He was :Lihpose.d majoi

jDeoalty of compulsory retirement 'vide- order dated '05,09.2014 on't^ -allegatior

or absence from duty, by-the competent'authority. The appellant, after- ayailm^ 

departmental remedy, filed serv.ice appeal before this Trib.unal'afid.after hearing 

argumejits this Tribunal issued 'direction' to the appellate authority;CResponden- 

Direction Elementary &-Sedqndary Education, Khyber Paklitunkhwa;
,4, * •

to decide the departmental pppeal fiied" by 'the, appellant within'; two mo.nths bl 

the receipt of copy of judgment vide detailed judgment dated 10.07.2018. The 

departinental authority rejected/dismissed, the .departmental;-appeal yide ordei 

dated l.S.'09..-2018 and thereafter,-th'e'appellant filed .the. p-reserif service appeal

on 08,10.2018. '

Respondents -were ’summoned .who contested the appeal by, .filing of

4 vvas serving as
./"■ ■

/- ■

■ No.' 4 i.e

D .

written reply/comrnents. . • .

Learned counsel for. the'.appellant contended that the appellant was 

Senior Clerk in Education-JDepartment. It was furth'er contended tliat

\j
.^n\ 4.
A r—

■4. serving as

the appellant was involved in criminal’ case ’vide-FIR-No. 304' dat,ed;2.3.03.2,013
%

under section 489'-F PPG 'Police.Station Jakbt Bahi.' It was-'finthef contended 

. that the absence of the appellant was not-intentional/deliberate but trie same was 

due to invol vement of the appellant in the aforesaid.criminal case. It was further 

contended that.neither absence period has been mentioned.by-;.the competent 

authority in.the impugned order nor by the-departmental authority-in the order 

of dep'a.rtmental appeal.. It was further contended that neither char-ge sheet, 

statement of allegation was framed or'served-upon-the appellan.t, nor proper

■t.f
I'rm

inquiry was conducted nor the appellant was provided opportm'rity of persopal
. iribu-iai, - , I

bearing and defence nor an.y absence notice-wais-issued to the,appellant at his 

hoirie address nor. any absence notice/show.-'Cause notice was-advertised in two 

required under rule-.9-of Governrhent-,Servants-(Efficiency &
t -

newspapers as'



■ ]

I kfcu-—•
# T/•

■=i- •7*

Discipline) Rul«; 20rrtI,e,=forer,the:^p.Bli. v,icoa^^^^^

has rendered the whole proceeding ilicgal ind liable.to be set-aside and prayedf -.'^
/ r'

. D

for acceptance'of appeal.
■ the .other 'hand, .learned Additional Advocate.'‘Genbral .'for tlie. ■

5. On
prposed tie eontenlibn of learned, counser for .f

respondents o
' contended that the appell^t'remamed.ab^ei^t with effect from 18.05.2^13 -till

■m

the impugned Older dated 05.09.2014 .without permission of layrfffl authority. It ...

further contended, that V proper showeause notice was-;-issued to Jho ■ -

18.02.2014 as feveleQ'
was

.. appellant'which. was:.also received by th6..appellant on,

of show-cause notice 'butt the ■.appellant'’ cdulti. not s'atisfy th.e
■ -from the copy

competent authority and theip'rindpal of'oovemment Higher.Secondary Sehodl ■

Hazar Khiwani Peshawar ' tecommetidea- -for ' compuisory'; retirement from
.

servtce vide-intiuiry rep,rt. dated 15.05.2014 therefore, .ih-was vehemently-

contended that after mIfrIlinBdI.the-.codal'rormalities.the-app'ellant was rightly

penalty of ■compulsory. 'retirem.enf and. prayed 'for dismissal lof'.
■ P\v ,

\i imposed major

a.ppeal.
■i-.. th

Perasal of the record reveal's .that the appellant waS; serving as Sepior
6.

\ti:S [y. Clerk in Education Departipent:'The .record frirther revels that the appelfanl 

in the aforesaid criminal case due to which the appellant remainetwas involved in - . .. ..
absent from duty wi(h effect from 18.05.2013. The record, further, reveals tha

the appellant was imposed major-pentdty of eompdlsory retirement by th 

co,mpete„t authority he Disblct.Edueakon Otfieer Male Peshawar vide\frd 

05.09.2014. .The record--forther. reveals that', the. appeUat.t..£l

gainrt the impugne'd order dated 05.09.2014 but the p.a 

esponded by the department authority witiiin fee stipulated pei

dated

' depai-tmental appeal a

ATiFESTED was not r

the. appellant filed Se^ice Appeal before this Tribunal. The rec 

further reveals tlrat thisVribunal disposed„off the service appeal 'of the appe.

therefore,

•tUA-a
cvEvi'r:--:'i-.'im-if 

f'esiiiDvrar and' directed the depaitmental'anthority: to decide the departmental appeal

\
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by £he appellant within 'two.months' of the receipt of copy 'of j.udgment Vidt 

detailed judgment. dated ■ 10,07.2018. The rdcord further reveals that tht ’
/
/

4--

departmental authority also disrnissed'itKe departmental-appeal of the. appellam 

vide order dated 18;09.2018 _.and drereafter,, the appellant filed-, the presen- 

service appeal .oh 08.10.2018. The record'further reveals that the-appellant wat 

imposed major penalty of compulsdiy-retirement on the allegation-of absence 

from duty but nei flier-charge sheet,-Statement of allegation wasiframed 

upon appellant-nor.’proper'inquiry'.was'conducted nor-the appellant was 

. provided opportunity of-personal hearing'and-defence.'.Thd record further 

reveals that .rhe competent authority has issued'only -a'show-cause notice. i 

undated to the .appellant for the absence with effect -from 18.'0,5.2013 which wa.c?

received to the appellant oa-i8.02.201-4 and after'issuing.theshow-cause notioei 

the appellant was imposed major-penalty of compulsory retir^ent.yide order

;
!
V--

or serveo

i;

dated 05.09.2014 but neithefregular inquiry .was -dispensed by -the competen-11,

\ authority m the'aforesaid show-cause.-nofice n.or any reason-for dispensing 

■ ■ ,> . regular inquir)' was.mentioried in the said show-cause notice. The record furthet 

reveals that the aforesaid show-cause notice, was 'received by the appellant on 

18.02.2014 as revealed from the copy-of show-cause notice -available on tire*, 

record but a fact finding inquiry was conducted by'the Princijial'ofGdvemmenf.

V

Higher Secondary School Hazar Khawani Peshawar.on 15.05.2014;after issuing 

■a show-cause notice - which itself speak that the said fact.' finding' ipciuiry

against the rules, as the cohipetent authority was required to fu-st initiate proper 

inquiry including charge,sheet, statement of allegation against tire appellant and -
y.'■p-p-'"! ;!''V'T’'T7'O - . -
'-V.i r r‘.OL£^U- -thereafter.iftheappellaiftwasproved^iityflianhewould'have.issuedn,show; '

for the' absence period bpt the inquiry officer has'-gubnii'tted inquiri' i

show-cause, notibe therefore; the whole'proceeding is ' i 
’ ■ Illegal and liable to be set-aside'.As such, we'

■. a-side the imoucned'order, reinstate'the appellant into

rx

cause notice

partially accept the .appeal, set- 

service and direct the

I

-pi;

•J

I-■sKid
t

.
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I'espondent-deparfmentlto conduct de-novo inquiry •iri' tde.inbd’e-and riianneirs' 

prescribed'under Government Servanta (Efficiency & Discipline) Rules, 2011 

strictly in accordance with' law within,-a period of 90.'days .from' the date ot

• receipt of copy of this judgment. The issue of back benefits-will'be subject to. 

' the outcome Ojf de-novo inquiry!"Parties are-left to bear their own costs. File li'e 

consigned to tie record room!-.' •

.f
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.(MUHAMMAD'AMmKHANTCU  ̂
. ■ ME'MBER ■ ■ .
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25.10.2019!>
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rfttercopy

r^FFi<-P hf the DISTRICIEDUCAIIQN

r-

officer (MALE^ PESHAWAR (
1/

ijt0Nlotificationi
officer (Male).Peshawar has been placed

The District Education

appoint Mr. Naveed Akhtar Principal GHS Nanakpura
.0-conduct detail denovo inpuiry o, Mr. MusWac, Aii Ex-Senior Ciedt GHSS No.

Kakshal Peshawar City.

Pakhtunkhwa Service Tribunal Peshawar

Peshawar as inquiry officer

,n light of ludgment dated 25/10/2019 passed by Khyber

in service Appeal No:1228/2018 with

the following:

1- Inquiry absence period of from^unior clerk to Senior Clerk.
1-. ^tSirw^^co^c^f^ied-officer / officers signpd / countersigned

^o^Sne theSrefoS"^^^^^ education department etc

The inqui^ officer is requested to subnnit report /recommendation to this 

within 7 days after the issuance of this letter please.

4-

Sd/-
(Muhammad Idress Azam)
District Education officer.(Wl)

Peshawar
MuShtaq Ali Ex-Junior Clerk dated

1

Endst: No.2252-56 /SPL File

„. 53,s

Road, Peshawar Senior Clerk.
4- DEO (Male) Battagram 
.5- Personal fie..

■ Sd/-
Depiity District Education officer (M) 

Peshawar



OFFICE OF THE
PRINCIPAL CHS NANAK PORA PESFIAWAR

CITY

j Principal/GHS Naiiak Pore/Enquiry /Miishtaq /SC7 dated C^C'’j-u!No.
To,

The District.Education Officer 
■ (Male) Peshawar.

■ Subject; 
Memo',

SUBMISSION OF ENQUIRY REPORT

With reference to your office order EndsttNo. 2252-56 dated; 24-12-2019.

■ • Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M) 
Battagram along with its enclosure for further necessary action please. •

(Enclosed as above).
r

(NAVEED y^KHTAR) 
Principal/Enquiry Officer BPS-18 

GHS Nanak Pora 
Peshawar■ h\

T ''v.x
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OFFICE OF THE PRINCIPAL GHS NANAK
PURA. DISTRICT PESHAWAR

ENQUIRY REPORT IN SIERVICE APPEAL NO. 1228/2018 IN RJO MR .

BATTAGRAMMUSHtAQ ALI EX-SENIOR CLERK OFFIC^ OF THE PEO(M) 

INTRODUCTION:-
■ . >

\imDEO(Male)The undersigned has been appointed enquiry Officerby the 
Peshawarvide Order issued under Endst No. 2252-56 dated ; 24-12-2019in pursuance of the

decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal. Peshawar in Service Appeal 

No. 1228/2018with the following . . ' 7
1. The absence period i.e.1&-05^20T3'to 12-2-2014

2. Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers signed countersigned the relevant 
papers pertaining to promotion of appellant to the post of S/Clerk.

4. Td.examine the track record in education department. .

HISTORY OF THE CASE.

In compliance with the order issued by.the wothy DEO(M) Peshawarjthe undersigned 

started the enquiry preceding and called Mr. Mushtaq All Ex-Senior Clerk to appear before the 
enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all 

the relevant.documents available on the record as well as judgment issued by the Honorable 
Khyber Pakhtunkhwa Servioj Tribunal, Peshawar.

Having gone througli the; record thoroughly, it was observed that the then Principal 
GHSS No.4 Kakshal, Peshawar City, submitted the absence report of the mentioned accused . 
appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk 

GHSS No.4 Kakshal. Peshawar Cify submitted his application for medical leave w.e.f 18-05- 
2013 to 18-01-2014 (copy ateched ) Furthermore, he was hospitalized and admitted at 

Khursheed Medical Center & Surgical Hospital Peshawar v/,e.f 18-05-2013 to 31-05-2013.He 

was discharged from Hospital on 31-05-2013 arid the Doctors advised him for complete bed rest 
for 06 Month. A Questionnaire to this effect was served on him (copy attached) He replied to the 
said Questionnaireaccordingly. As per statefnent obtained from him, it was revealed that he was 
patient of Hepatitis “C“ Hence, he was not in position to perform his duty..

After the thorough checJ<ing of his documents as well Original Service Book (copy 

attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department 
on 15-12-1986 vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He 
performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book 
he was not remained on leave without pay. His service recordwas found duly verified by the 
concerned Officers/DEOs/DDO,s .from time to time till 29-09-2014. All the relevant documents 
i.e Original Service Book ,ACR, Non Involvement. Reliving Chit, LPC duly attested /Re- Attested 
by the Principal GHSS No.4 Peshawar City in connection with l^s promotion case to the post of 
Senior Clerk.

/■i

|r-

1
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Aceordingly,. based on tie above mentioned verified record, the Director E&SE KP 
Peshawar, issued his promotion order as Senior Clerk vide Endst No. 4015-1040/ .F.No^k-

23/MS/Prpmotion/S/Clerk/DD{F&A) . dated 2^5-2014 
adjusted him at DEO(M) office Battagram. He took over charge of his 
04-06-2014 and'he performed his duty w.e.f 04-06-2014 
E&SE KP, Peshawar had withdrawn his • 

compulsory retirementorder issued by the then DE0(M) Peshawar.

appearing at S.No. (39)and

new assignment/post on 
to 29-09-2014. Later on. Directorate j

promotion order as S/Clerk on the basis of his
' 1

FINDINGS:

Keeping in view history of the case dig out as above and after careful checking of 
■ the relevant record, the undersigned reached to the following conclusion/findings:- ' ' ^

1. The appellant concemechvas 
01-2014.

oh medical leave for the. period from 1^5-2013 to 13- r
2. All the documents available on the record showi'ng that he.submitted his application

for medical Leave and the Prindpal concemted had forwarded his leave application to ! 
DEO (M) Peshawar

then DEO (M) Peshawar.

3. Later on, the appiellant 
SE KP

18-05-2013.Hbwever his Leave 'ron not sanctioned by thewas

promoted to. the" Post of Senior Clerk vide DirectorateE&'
Peshawar OrUer vide Endst No. 4O15-tO40/ .F.NoA-23MS/Ptomolion/S/

ClerK/DD (F&A).dated; 28.tlM014 fellirig at S.No. (39) andadjusted him atDEO (M) 
office Battagram.

was

v;.'

4. The Principal GHSS No.4 Kakshal Peshawar City
reported him as absent, and 

ignored the applicatioh of, the Mr. Meahia, Ali Ex^Junior Clerk (JHS Kakshal 
Peshawar already forwarded.by him.

5. Furthermore, .all the documents relevant

.i

to his promotion duly attested by the 
Principal Mr. Muhammad Tahir GHSS No.4 Kakshal PeshawarCity vide his letter No. 
91 dated, 17-12-201o and re-verifi^ by the Prindpal concerned on 30-12-2019.

6. Furthermore, Directorate ,E & SEaiso conducted ,

Saif-ur-Rahman Prindpal GHS No.1 NowShera
an enquiry in this case through Mr. 
^ Cantt (copyattached) who had 

aid appellant/Ex-Senior Clerk may be reverted to. his lower

f
recommended that the s 
Post i.e Junior Clerk.

7. Moreover, Mr. Mushtaq .Ali Ex-Senior Clerk‘lodged his appeal before the

Peshawar vide Service Appeal No.1228/2018 and'passed his Judgment 

ounced on 25-10^2019 at the disposal of DEO (M) Peshawar to 
enquiry.

service
Tribunal

ann
conduct de-novo

also worth mentioning that Directorate E&SE KP, Peshawar issued letter to DEO 
(M) Peshawar for re-instatement of his services in the compliance of the Judgment of 

Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa 
above.

8. It is

Peshawar referred to

iN'nnak /-'ura 
feshav/ar
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RECOMMENDATION:-s

Keeping in view aforesaid findings into cxjnsideratidn, it is recorhmended that;-

1. In the compliance with the Judgment of Honorable Service Tribunal Peshawar, the 
incumbent DEO (M)- Peshawar is requested first to set aside the compulsory retirement 

order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal Peshawar issued by the then 
DEO (M) Peshawar vide Endst No.72932 dated 05^9-2014 and he may be re- instated

in service against his original post of Junior C^rkretrospectivety. !

The absent period w.e.f ■1&-65-2013 to 18-01-2014 as Junior Clerk may be converted 
into Medical Leave.

3. After his reinstatement against Junior Clerk- post his case along with this inquiry report 

may be forwarded to the Director E&SE KP, Peshawar for restoration of his promotion 
order to the post of Senior Clerk which was with-drawn by the Directorate E&SE KP 
Peshawar vide Order No.6145r52 dated 17-09-2014 and he may. be adjusted against

first available Senior Clerk post

4. The period for which he remained under-trail at Honorable Service Tribunal Peshawar 

.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotion order as

S/Clerk may be considered as spent on dufy as the case of the appellant concerned !

remained under trail in the High Court and Service Tribunal Peshawar respectively.

5. His promotion order may be restored to the Post of Senior Clerk from the date of his

taking over charge as senipr Clerk i.e 04-08-2014 as due tP him under the rules .

■Hf...

2.
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AR BPS-18j(NAVEI
Principal

GHS Nanak Puna Peshawar City 
{Enquiry Officer)

\

Nan,nk Purn
Peshawar
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT 
KHYBER PAKHTUNKHWA PESHAWAR•(.

NOTIFICATION:
1. Whereas, the titled service appeal,was instituted on 08-10-2018 before this Honorable Tribunal against the

impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014 
of the Respondent No.2 to the extent of maintaining the major penalty of removal from service against the 
appellant. . ' •

2. And Whereas, aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appellant has filed a 
•, Departmental appeal tctthe Respondent No.4 for setting aside the impugned order.ofthe DEO (M) Peshawar

■ but the same has been rejected vide Notification dated 18-09-2018 by the Respondent No.4 after observing 
all the codal formalities by-maintaining the impugned order dated 05-09-2014.of the DEO (M)' Peshawar on 
the grounds of being legally competent.

3. And whereas, aggrieved from the orders & Notifications dated 05-08-2014 &. 18:09-2018 of the DEO [M) 
Peshawar, Director EfiSE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this' 
Honorable Tribunal with the prayer for setting aside'the impugned orders &. Notifitations of the Respondent 
Department along with his re-instatement in service against' the senior clerk post, & finally, the case was 
decided vide judgment dated 25-10-2019 by setting aside the iilipugned orders & Notifications dated-05-09- 
2014 & 18-09-2018 of the Respondent No.2 & 4 with the directions to conduct De-nove inquiry iri to the matter 
under the provision of E&D Rules 2011 -within a period of 90 days with further observations that the issue of 
back benefits of the appellant will be subject to the outcome of-.the De-nove inquiry.

4.. And Whereas, in compliance, of the judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent 
Department has conducted De-nove inquiry vide Notification No.2252-56 dated 24-12-2019 through the 
Principal CHS Nanak Pura District Peshawarwho submitted inquiry report vide his office letter No.452 dated 
06-01-2020 which was observed as mis directed & even against the facts & circumstances of the case ,hence, 
declared null & void under the sub-rule.6 rule 14 of-ESiD rules 2011 by the Respondent No.4 by nominating 
another inquiry committee through the DEO [MJ Novvshera vide Notification/Corrigendum No.2012-20 dated 
04-12-2020, who submitted'his inquiry report on dated 30-11-2020 with the observations that the appellant 
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post, hence, the 
intervening period may be treated as EOL '

5. And Whereas, consequent upon the Judgment dated 25-10-2019 of this Honorable Tribunal, tfie Respondent 
No..4/Director E&SE Khyber Pakhtunkhwa Peshawar after considering the facts & circumstances of the case 
a'iong with consulting the inquiry report of the DEO (M) Nbwshera has made the appellant not entitled for the 
grantof back service benefits w.e.f. 01-10-2014 to 30-06-2020 on the analogy of question of Law & facts of no 
duty & no Pay passed by this Honorable Tribunal as well as the august Supreme Court of Pakistan.

. Therefore, in compliance of the Judgment dated 25/10/2020, passed by this Honorable 
Tribunal in the titled appeal & in Exercise of the Powers conferred upon the undersigned under 
the relevant pcovisions of Law & Rules in field, the appellant is hereby made NOT entitled for the 
grant of Back service benefits w.e.f. 01;.i0-2014 to 30-06-2020 against the-scnior clerk post, in

with

gl
i/
K

- w
m

view of Che inquiry report dated 30-11-2020 of the District Education officer (M) Nowshera 
immediate effect fit in the intercsL of x*virjc«| . w

y • ,

DIRECTOR
Elementary& Secondary Educatioh 
Khyber Pakhtunlchwa Peshawar

is-y Dated Peshawar the -I /2020 
Copy of the above is forwarded for information & n/action to the;

1 M^^ned Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.
2. Learned AAG Khyber PakhUmkhwa Service Tribunal Peshawar.
3. Section Officer fLitigation-II) EStSE Department Khyber Pakhtunkhwa Peshawar. 

. 4. District Education Officer CM/F) Battagram.
5; District Education Officer (M/F) Nowshera.
6. Deputy.Director(F&A} local Directorate.
7. Mr. Mushtaq All Senior Clerk r/o Musa Zai Culabad Inqilab Ro;
8. RA to Director E&SE, Peshawar.
9. Master File. ///

Endstt. No

leshawar.
/

, Defjuty Director (FSa) — 
Elementan'& Secondary Educafion 

Khyber Pakhtunkhwa Peshawar

i
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT 
KHYBER PAKHTUNKHWA PESHAWAR

NOTIFICATION:
Whereas, the titled service appeal ,was instituted on 08-10-2018 before this Honorable Tribunal against the 
impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014 
of the Respondent No.2 to the extent of maintaining the major penalty of removal from service against the 
appellant, ' ■

2. And Whereas, aggrieved from the order dated 05-09-2014 of the Respondent No.2', the appellant has filed a 
■ Departmental appeal to the Respondent No.4 for setting aside the Impugned order.of the DEO (M] Peshawar 
’■ but the same has been rejected vide Notification dated 18-09-2018 by the Respondent No.4 after observing

all the codal formalities by-maintaining the impugned order dated 05-09-2014 of the DEO (M) Peshawar on 
the grounds of being legally competent.

3. And whereas, aggrieved from the orders & Notifications dated 05-08-2014 &. 18-09-2018 of the DEO (M) 
Peshawar, Director E&SE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this 
Honorable Tribunal with the prayer for setting aside the impugned orders & Notifications of the Respondent 
Department along with his re-instatement in service against the senior clerk post, &. finally, the case was 
decided vide judgment dated 25-10-2019 by setting aside the ithpugned orders & Notifications dated 05-09- 
2014 & 18-09-2018 of the Respondent No.2 & 4 with the directions to conduct De-nove inquiry in to the matter 
under the provision of E&D Rules 2011 within a period of 90 days with further observations that the issue of 
back benefits of the appellant will be subject to the outcome of.the De-nove inquiry.

4.. And Whereas, in compliance of the judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent 
Department has conducted De-nove inquiry vide Notification No.22S2-S6 dated 24-12-2019 through the 
Principal CHS Nanak Pura District Peshawar who submitted inquiry report vide his office letter No.452 dated 
06-01-2020 which was observed as mis directed & even against the facts & circumstances of the case .hence, 
declared null & void under the sub-rule 6 rule 14 of EfinD rules 2011 by the Respondent No.4 by nominating 
another inquiry committee through the DEO [Mj Nowshera vide Notification/Corrigendum No.2012-20 dated 
04-12-2020, who submitted his inq.uiry report on dated 30-11-2020 with the observations Chat Che appellant 
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post, hence, the 
intervening period may be created as EOL,

5. And Whereas, consequent upon the Judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent 
No,.4/Direccor EfirSE Khyber Pakhtunkhwa Peshawar after considering the facts St circumstances of the case 
along with consulting the inquiry report of the DEO (M) Nowshera has made the appellant not entitled for Che 
grant of back service benefits w.e.f. 01-10-2.014 to 30-06-2020 on the analogy of question of Law St facts of no 
duty Si no Pay passed by this Honorable Tribunal as well as Che august Supreme Court of Pakistan.

. Therefore, in compliance of the Judgment dated 25/10/2020, passed by this Honorable 
Tribunal in the titled appeal Si in Exercise of the Powers conferred upon the undersigned under 
Che relevant provisions of Law St Rules in field, the appellant is hereby made NOT entitled for Che 
grant of Back service benefits w.e.f. Ol-iO-2014 to 30-06-2020 against the senior clerk post, in 
view of the inquiry report dated 30-11-2020 of the District Education officer (M) Nowshera with 
immediate effect St in the intercsL of poLlik.
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DIRECTOR
Element:ary& Secondary Educadoh 
Khyber Pakhtunkhwa Peshawar

DatedPeshawarthe^ -l'T' /2020 
Copy of the above is forwarded for information St n/artion to the; 

l^J^^^ned RegistrarKhyber Pakhtunkhwa Seryice Tribunal Peshawar.
2. Learned AAG Khyber Pakhtunkhwa Service Tribunal Peshawar.
3. Section Officer (Litigation-11) EStSE Department Khyber Pakhtunkhwa Peshawar. 

. 4. District Education Officer (M/F) Battagram.
5; District Education Officer (M/F) Nowshera.
6. Deputy.Director (FStA) local Directorate.
7. Mr. Mushtaq All Senior Clerk r/o Musa Zai Gulabad Inqilab Ro;
8. PA to Director EStSE, Peshawar.
9. Master File, ////

Endstt. No.,

leshawar.

%
'f/ -/ Deputy Director (FSaJ^^T?' 

Elementan'& Secondary Education 
Khyber Pakhtunkhwa PeshawarV


