25

30.09.2022

Appellant present in person. Mr. Muhammad Tufail, Assistant for
respondents No. 1 and 3 alongwith. Mr. Kabirullah Khattak, Additional
Advocate General for the respondents present. Reply/comments on
behalf of respondents No. 1 & 2 submitted which are placed on file.
Copy of the same is handed over to junior counsel for the appellant.
Learned AAG requested for further time to contact the remaining
respondents for submission of reply/comments. Last opportunity is
granted. . To come up for reply/comments of respondents No. 3 to$ on

15.11.2022 before S.B.

(Mian Muhammad)
Member (E)



09.05.2022 . Co’un:sell for'abpellant‘ present.

‘ Kabir Ullah Khattak learned | Additional Advocate
General alongwith Haseen Ullah Assistant for respondents
present.

Reply on behalf of respondents was not submitted.
Representative of respondents réquested for time to submit
reply/comments. Last chance is given. To come up for
reply/comments on 27.06.2022 before S.B.

(Rozina Rehman)
Member (J)

27.06.2022 Appevllant alongwith his counsel present.

Learned Member (Executive), is on leave.

Therefore, the case is adjourned to 08.08.2022
for the same as before.
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14.12.2021 esentMr Noor Zaman
ts present..
" submitted. Learned District
respondents for submission of
(MIAN MUHAMSAD)
. MEMBER (E)
21.02.2022 . - -+Due to retirement,.of the Worthy. Chg}l‘nnan, the
_ T_ribunaI 1S deful)ct,"thei'efox'e, case is adjoumed to
| 12.04.2022 _fo'f the same as before.
L " Reader
12.04.2022 Counsel for the appellant .present." -

'Muhammad Adeel Butt, learned Additional Advocate
~ General alongwith Asif Nawaz Assistant for the respondents
present.

_ Réspondents requested for time to  submit
"reply/comments. ) CPS.r_a'nted with  direction to submit
‘ reply/comvment.s' ;A'/it'hir; 10 days in office, positively. If the
reply/comments are not submitted within stipulated time,
right of respondents- for submission of reply shall be deemed
as struck off. | |

Adjourned to 09.05.2022 before S.B.
(Rozina Rehman)
Member (J)
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Counsel for the appellant present. Preliminary
arguments heard.

In term of normal procedure, the appeal appears to
be time barred but in view of Section 30 of ’.the Khyber
Pakhtunkhwa Epidemic Control and Emergency Relief
Act, 2020, the limitation period provided under any law
shall remain frbzen. This appeal having been filed after
promulgatlen of\the%t ‘sand Act, is not affected by bar of
limitation. Points raised need consideration. The appeal is
admitted for hearing. The appellant is directed to deposit
security and process fee within 10 days. Thereafter,
notices be issued to the respondents for submission of
written reply/comments in office within 10 days after
receip't of  notices, | posiAtiver. If the written
reply/comments are not submitted within the stipulated
time, or extension of time is not sought through written
application with sufficient cause, the office shall submit

the file with a report of non-compliance. File to come up

for arguments on 14.12.2021 before the D.B. .

Chairrhan

.
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FORM OF ORDER SHEET

Cdurt of

Case No.- <Ci é_g /2021

—

" Date of order Order or other proceedings with signature of judge

proceedings

2 3

10/06/2021 The appeal of Mr. Mushtaqg Ali resupmltted today by Akhunzada
Syed Pervez Advocate may be entered in the Institution Register and put up

to the Worthy Chairman for proper order please.

REGIST )
This case is entrusted to S. Bench for preliminary hearing to be put

up there on dl[)og/u»,/

CH AN




The appeal of Mr. Mushtag Ali son of Abdul Ghani Senior Clerk GHSS Jabbi District Nowshra
received today i.e. on 07.06.2021 is incomplete on the following score which is returned to the
counsel for the appellant for completion and resubmission within 15 days.

1- Copies of implementation petition and order passed by this Tribunal mentioned in para-
4 of the memo of appeal (Annexure-D) are not attached with the appeal which may be

placed on it.
2- Copy of order dated 24/12/2019 illegible which may be replaced by legible/better one.

No._Q,_ 5’—3 /S.T,
pt_o8 /o4 /2021

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR

Service Appeal No.jQé 5 12021

Mushtaq Al .....’;........Appellant
VERSUS
Govt Of KPK & other .............................................. Respondents
INDEX
S.No Description of Documents Annex | Pages
1 Grounds of Service Appeal N
b=
2 | Affidavit é
3 |Copy of compulsory retirement order dated| A
05.09.2014 :l.‘
TR SRS SRR
4 Copy of the order/judgment dated 25.10.2019 B @ "
5 Copy of the office orders and copy of de-novo c |
inquiry Report dated 06.01.2020 13- %
6 | Copy of application / COC for implementation| D |
of judgment and order \Q\
7 | Copy of office order dated 06.03.2020 and| E |
| Notification dated 12.05.2020 Y
: , Ch o
8 Copy impugned office order/notification dated | F
23.12.2020 32,
) Copy of departmental appeal G | 93
10 | Wakalat Nama ; H(D«L/ |
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Dated: 07.06.2021

&)
@ppellant

Through

Akhunzada Syed Pervez

Cell#0300-3160098

g

Advocate, High Court Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRI‘BUNAL,
PESHAWAR

Service Appeal No. /12021

Mushtaq Ali S/O Abdul Ghani R/O Musazai, Gul Abad, Inqilab Road,
Peshawar, Senior Clerk GHSS Jabbi, District Nowshera.

.......................... Appellant

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary
and Secondary Education, Khyber Pakhtunkhwa, Peshawar R/O Civil
Secretariat, Peshawar. ‘

- 2. Deputy Director Elementary and Secondary Education, Khyber
Pakhtunkhwa, Peshawar R/O Firdous Chowk Peshawar.

3. Director Elementary and Secondary Education, Khyber Pakhtunkhwa,

Peshawar R/O Firdous Chowk Peshawar.
4. District Education officer (Male) Peshawar.

S. District Education officer (Male) Nowshera.
' cieeeeeen.... RESPONDENTS

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED OFFICE
ORDER/NOTIFICATION DATED 23/12/2020 VIDE WHICH THE
APPELLANT WAS REINSTATED IN SERVICE BUT HOWEVER
RESPONDENT NO. 2 DISENTITLED THE APPELLANT FROM THE
GRANT OF BACK SERVICE BENEFITS W.E.F 01.10.2014 TO
30.06.2020 AGAINST THE POST OF SENIOR CLERK OF THE
PETITIONER. AND DEPARTMENTAL APPEAL TO RESPONDENT:
NO. 3 IS NOT HONORED TILL DATE.

Respectfully Sheweth:

The Appellant humbly submits as under;

1)  That the Appellant was serving as Senior Clerk in Respondent’s
Department, and he was imposed major penalty of .compulsory
retirement vide order dated 05.09.2014 on the allegation of

'S
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2)

3)

4)

5)

6)

absence from duty. ‘(Copy of compulsory retirement order
dated 05.09.2014 is attached as annexure “A”).

That the Appellant after availing departmental remedy filed a
service appeal before the Khyber Pakhtunkhwa Service Tribunal,
Peshawar and learned Service Tribunal vide order & judgment
dated 25.10.2019 partially accepted the said appeal and directed
the respondents to reinstate the appellant into-service and also
directed the respondent’s department to conduct de-novo inquiry
in the mode and manners prescribed under Government Servants
(Efficiency & discipline) Rules, 2011 strictly in accordance with law
within period of 90 days from the date of receipt of copy of this
judgment, however the issue of back benefits will be subject to
outcome of the de-novo inquiry. (Attested Copy of the
order/judgment dated 25.10.2019 is attached as annex “B”).

That the Appellant has conveyed certified copy of judgment to the
respondents for compliance, and the respondents departments
vide office order No. 5385 dated 13.12.2019 given direction for de-
novo inquiry, and a de-novo inquiry was conducted by
respondents department. (Copy of the office orders and copy of
de-novo inquiry Report dated 06.01.2020 are attached as
annex “C”). '

That despite of de-novo inquiry the respondent's department did
not implement the judgment of learned Service Tribunal, hence the
Appellant on 24.02.2020 filed an application/COC in this Hon'able
Service Tribunal for implementation of its order and judgment.
(Copy of application/COC for implementation of order and
judgment is attached as annexure “D”).

That it was utter surprise for the Appellant when he was reinstated
vide office order 5821/25 dated 06.03.2020 but subject to again
de-novo inquiry, and later on the respondents vide notification
dated 12.05.2020 constituted an illegal and unlawful committee for
de-novo inquiry. (Copy of office order dated 06.03.2020 and
Notification dated 12.05.2020 is attached as annexure “E”).

That the Appellant approached to respondents and requested to
cancel and set aside the said illegal and unlawful Notification
dated 12.05.2020 and they should also not take any adverse
action against the Appellant and also requested for a revised
reinstatement order of the Appellant with all back benefits but they
refused, hence the appellant filed a contempt petition against the
concerned authority but during pendency of that COC petition on
29.01.2021 the appellant during course of argument came to know
that respondent No.1 passed an other illegal and unlawful office
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7)

8)

A.

(>

order/notification dated 23/12/2020 vide which the respondent
No.2 disentitled the appellant from the grant of back service
benefits w.e.f 01.10.2014 to 30.06.2020 against the senior clerk
post, in view of inquiry report dated 30.11.2020 of the District
Education Officer (M) Nowshera. It is worth to mention here that
up till now the respondents did not legally and properly
communicated the said impugned office order/notification dated
23.12.2020 to appellant. It is also pertinent to mention here that
the said C.O.C petition is still pending for adjudication before this
Honorable Service tribunal, wherein next date 28.06.2021 is fixed.
(Copy of impugned office order/notification dated 23.12.2020
is attached as Annexure “F”).

That thereafter, the appellant filed a departmental appeal to
respondent No. 3 on dated 26.02.2021 which met dead respond till

date.
(Copy of departmental appeal is attached as Annexure “G”)

That the Appellant having found himself in a situation explained
above and having exhausted all the available remedies but in vain
finally approaches this Hon'ble Service Tribunal for seeking
justice, hence file the instant service appeal on the following
grounds amongst others.

GROUNDS:

That the impugned office order/notification dated 23.12.2020 is
illegal and unlawful, hence liable to be set aside.

That the competent authority failed to take into consideration the
procedure provided under E & D Rules 2011.

That in the said judgment dated 25.10.2019, the respondents were
directed to conduct De-Novo inquiry within stipulated period of 90
days after receipt of its judgment and then passed proper order,
hence the respondents department was legally bound to
implement the judgment of Hon'ble Tribunal in letter and spirit
within 90 days but respondents failed to comply the order and
judgment of this honorable Tribunal.

That non-compliance of the aforesaid judgment dated 25.10.2019
of Honorable Service tribunal by the respondents is illegal, without
lawful authority based on malafide.

That office order dated 06.03.2020 and notification dated
12.05.2020 for De-novo inquiry are illegal and unlawful, hence
liable to be set aside.
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That when DENOVO ENQUIRY was not conducted as per the
mandate of law, appellant becomes entitled under the law for all
pack benefits.

That judgment of the hon'ble Tribunal was not dealt with by the
respondents as per the mandate of law, so on this score alone

appellant deserves all back benefits

That similar question of Law and facts came up not only before
this Hon'ble court but also before the apex Supreme Court of
Pakistan by not finalizing the matter within the stipulated period,
then servant were reinstated with all back benefits.

That by not honoring the judgment of Hon'ble Service Tribunal the
Respondents department -extinguished the right of De-Novo
inquiry and the Apellant shall be reinstated in service with all back
consequential benefits.

That the acts of the respondents are against the law and natural
justice as well as the order of Hon'ble Service Tribunal.

That it is pertinent to'mention here that although the respondent-
department vide office order No. 452 dated 06.01.2020 has
conducted de-novo inquiry but despite of conclusion of that very
de-novo inquiry the respondents are not ready to implement the
judgment & order of this Hon'ble Service Tribunal, hence they
committed gross violation of order and judgment of this honorable
tribunal.

That the appellant was not well fully absent from his service. The
appellant was severely ill hence he submitted application for
medical leave to concern authority. Moreover the appellant was
involved in criminal case vide F.I.R No. 304 dated 23.03.2013
under section 489-F Police station Takht Bahi, hence his absence
was not intentional /deliberate but the same was due to
involvement of the appellant in criminal case. It is pertinént to
mention here that the respondents have not mentioned the absent
period in the impugned office order.

That no charge sheet/statement of allegation was framed br
served upon the appellant.

That neither proper ihquiry is conducted nor Was the appellant
provided opportunity of personal hearing and defense.

That no absence notice/show cause notice was adVeiLtised in two
newspapers as required under rule -9 of Government Servants
(Efficiency &Discipline Rules, 2011, therefore the appellant is
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condemned unheard which has rendered the whole proceeding
illegal and liable to be to be set-aside.

P.  That no final show cause has been served upon the appellant. ‘

Q. That no opportunity was given to appellant to produce his
evidence and even no opportunity was given to appellant to cross
examine the witness if any was produced. The whole proceeding
was kept secretly and even the impugned office order/ notification
dated 23.12.2020 is up till now not properly communicated to
appellant.

R.  That any other ground will be raised at the time of arguments with
the prior permission of this Hon’ble Court.

A

It is, therefore, humbly prayed that on acceptance of this service
appeal, this Hon’ble Service Tribunal may kindly be modified the
office order / notification dated 23.12.2020 of Respondent No. 2 to the
extent that the appellant be made entitled for all back benefits w.e.f
01.10.2014 to 30.06.2020 against the senior clerk post which shall be
paid to him hence forthwith with consequential reliefs.

Any other relief avail in the circumstances of the case may also
be granted to the petitioner. N

hroun %{)@7

khtinzada Syed Pervez
Dated: 07.06.2021 Advocate, High Court Peshawar
| Cell#0300-3160098
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR

Service Appeal No. 12021

MUSHEBG Al oo eee e cee oo Appellant
VERsﬁé

Govt Of KPK & other .............................................. Respondents
AFFIDAVIT

I, Mushtaq Ali S/O Abdul Ghani R/O Musazai, Gul Abad, Ingilab
Road, Peshawar, Senior Clerk GHSS Jabbi, District Nowshera, do hereby 0\
solemnly affirm and declare on oath that the contents of this accompanying
Service Appeal [are true and correct to the best of my knowledge and

belief and.nothing\has been concealed from this Hon'ble Court. Q%\
ke /&
" K ‘ D

vy



? * T OFFICE OF THE DISTRICT EDUCATION OFFICER [MALE] PtSHAWQ‘Ry.\)
.”"&Sf

= COMPULSORY RETIREMENT:- ' @

Whereas absence report was received from 't-he principal GHSS No.4°
Kakshal Peshawar city against Mr.Mushtaq Al J/Clerk vide his Memo No.47
dated:22/05/2013, No.53,dated:29/05/2013. No.63 dated:13/06/2013 and No.71
dated:24/06/2013. '

Whereas the _Principal.  was directed vide this office memo
N0.430,dated:06/07/2013 to furnish latest information regarding absence of the official

concerned.

Whereas the principal GHSS No.4 Kakshal Peshawar cify has con‘ﬁrmed the
absence of the official from 18/05/2013 vide his memo No.99 dated:22/11/2013.

Whereas Show Cause Notice was served on the official coricerned thorugh
principal  GHSS No 4 Kakshal Peshawar city vide this . office Memo No:31'87
daled:12/02/2014 duly acknowledged by him on 18/02/2014,

Whereas the reply to show cause notice dated 19/02/2014 was received in
misgofﬁcg.' :

Whereas an inquiry was conducted through the principal GHSS Hazar Khwani
Peshawar in compliance with notification issued in this regard vide Endst No:6049-51
dated:27/03/2014. . '

! | Whereas the inquiry officer recomt'nended for imposing of major penalty (.
Compulsory Retirment ) vide his report No.160dated:15/05/2014. . "
And whereas | Mr.Sharif Gul DEO(M) Peshawar being comipetent authority am

pleased o impose major penalty ( Compulsory.Retirment ) under Rules 4(b) (ii) of Govt of
KPK Gt Servants (E&D) Rules 2011 w.e.f 18/05/2013.

T ——

0

The pay of the official concerned of the absence period should be recovered
and copy of challan be furnished to this office for reference and record. )

( Sharif Gul)
| .+ Dist:ict Education Officer,
(Male) Peshawar, - -~

Endst: No. Z 24’ ” ng-cated Peshawar the N /5’ /2014

Copy for information and necessary action to the”-
1. Accountant General Khyber Pakhtunkhwa Peshawar.
Director E&SE KPK Peshawar. ' ) _
3. Principal GHSS No.4 Kakshal Peshawar city for strict compliance regarding recovery-from
the official concerned. : ‘ '
/4. Official Concerned.

Deputy District Education Officer, ‘

(Male) Peshawar. o
2 : -

/4




BEFORE THE KHYBER PAKHTUNKE{WA SERVICE TRIBUNAL
l’_E_SHM_R

‘ SERvICE APPEAL No.‘. ~12228/zo18

Date of institation. - % ' 08.10.2018 “ £
Date ofjudgment <. 25.10. :2019.

Muahtaq Ali $/0 Abdul Gahani R/o Musazal Gul Abad, :
Inqilab Road, Peshawar, Senior Clerk District Educatxon Ofﬁcer (M)

Battagram. e T (Appellant)

‘ VERSUS

The Seuctaly Elemcntary & Secondary Educatlon Khyber Pakhtunkhwa Clvxl
Secretariat, Peshawar.

2. District Education Officer M) PeshaWar Hashtnagn, Peshawar
3. District Education Officer (M) Battagram Bazar, Battagram: - ' o (,]
4. Director Elementary & Secondary Educatlon Khyber Pakhtunkhwa Fll’dOUS \ ﬂ’ S/’:-,'L
Chowk Peshawar C _ . (Respondents) k e
APPEAL UNDER SECTION-4 OF KHYBER PAI\HTUNKHWA' ., A / © l
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED . 2020
N‘ QFFICE ORDER ENDST NO. 1505- IO/F NO/A-23/MS/APPEAL - - °

S,
)

MUSHTAQ ALl DATED 18.09.2018 OF RESPONDENT NO. .
4(DIRECTOR ELEMENTARY & SECONDARY EDUCATION,

KHYBER . PAKHTUNKHWA, - FIRDOUS CHOWK™ .
PESHAWAR) WHEREBY HE UPHOLD THE ORDER.OF ..

" MAJOR PENALTY IMPOSED. BY RESPONDENT NO. 2 -

(DISTRICT * EDUCATION _QFFICER (M)  PESHAWAR.

\? HASHTNAGRI PESHAWAR) ENDST- NO. 729-3YDATED -

PESHAWAR THE (5.09. 2014 AND REJECTED THE APPEAL.'
OF THE APPELLANT FOR NO LEGAL REASON. - :

Mr. Akhunzada Syed Pervez Advocate - RS Fora'}i‘pella‘nt.', °

. Mr. Kabirullah Khattak, Addltlonal Advocate General - For responaents
Mr. MUHAMMAD AMIN KHAN KUNDI T I\/[EMBER (JUDICUAL)

MR. HUSSAIN SHAH o - 'MEMBER(EXECIfm

JUDGMENT -

MUHAMMAD AMIN KHAN KUNDI MEMBER - Coussel forjthe
a})pellant and’ Mr Kabnrullah Khattak Addmonal Advocate General alongwnh

Mr. Arshed Ah ADO for the respondcnts present Argnments heard and recort

perused.




2 Bl-ief facts of t’he'case as perpresentservrce appea.l arelthat:tl_le:appellan‘

was serving as Senror .Clerl\ in Educ.att‘on bepamnent He was rnnposed maJor

penalty of compulsory retrrernent v1de order dated 05.09. 2014 on the allegatror

~ of absence from duty.by the _competent authorlty. The appellant,after- ayatlu;g

departmental remedy, filed service appeal before this Tribnnal'and 'af'tér hear-infg

ar cvuments tlns Tubunal lssued direction to the appellate authonty (Responden

. No. 4 i.e Direction Elementary &: Secondary Educatton Khyber Pakhtunkhwa

to decide the departrncntal nppeal ﬁled by the appellant wrthrn two months ot

' thc receipt of copy ofjudgment vide detalled Judgment dated 10 07 2018 The

departmental authorlty rejected/d15m1ssed the departmental appeal vrde order

dated 18.09.2018 and thereafter, th'e appe'llant ﬁled' the...presertt S'CF.VI-CG appeal

on 08.10.2018. T .

3. Respondents were sumrnoned wbocontestedthe -:appe'.al by. :tll'in‘g lo‘t
written reply/com'ments-." | o - | | |

| 4. Learned counsel 'forithe' .appe.'llant'. .‘cont:ended that. the appellartt was

\\\k 5 serving as Senior crérk in’ EducattonDepartment It was further cbntended that

“\\t “ the appellant was mvolved in enrmnal case v1de FIR. No. 304 dated 23.03.2013

h LlnClBl section 489 F PPC Pohce Statton Takht Bah1 It was. further contended :

that the absence of t.he appellant was not mtentlonal/dehberate but the sarin..e was

due to mvolvement of the appellant in n the aforesatd crunmal case It was further

contended "that nelther absence penod has been mentroned by the competent

authority in.the 1mpugned order nor by the departmental authonty in the order

TDof departmental appeal. It was further contended that nexther chmge sheet

statement of allecatton was framed or served upon the appellant nor proper
‘ wva inquiry was conducted nor the appellant was provxded opportumty of personal
hearing and defence nor any absence nottce was. 1ssued to .the appellant at lns

home address nor, any absence nottce/show-cause notice was: adverttsed in two

newspapers as reqmred under rule—9 of Govemment Servants (Efﬁcrency &
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" has 1endered the whole proceedmg 1llegal and hable to be set-asrde and prayed
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Discipline) Rules 2011 therefore‘the appellant was condernned unheard whreh

for aCceptance of appeal
5. On the other' hand leamed Acldrtronal Advocate ('.“ren‘eral for the.
respondents opposed the contentron of leamed counsel for the appellant and
conténded that the appellant remamed absent wrth effect from 18 05. 2013 till
the impugned order dated 05.09. 2014 wrthout perrmssxon of lawful authorrty It ..
was further contended that a’ proper show—cause notice was 1ssued to the -
appellant whrch was’ also recerved by the appellant on, 18 02 2014 as revelea' :
from the COpy of show—cause notrce but ‘the appellant could not satrsfy the

conipetent authorlty and the Pnncrpal of Government Hrgher Secondary Schodl :

Hazar Khawani Peshawar recommended for compulsory retrrement frorlu .

" service vnde mqurry report dated 15 0s. 2014 therefore 1t was vehemently'.

contendcd that after fulﬁlhng all the codal formahtres the- appellant was rrght’ly :
impgsed major penalty of compulsory retrrement and prayed for dismissal lof "
appeal. | | | .

6. Pemsal of the record reveals.tllat the appellant‘wa's(.servin'g.as"S‘e_rlio'r‘
Clerk in Educatxon Department The record further reveals that the appel,tam
‘was mvolved in the aforesard cnmmal case due to whrch the appellant remame(
absent from duty with effect from 18 05.2013. The record further reveals tha
the appellant was rtnposed major penalty of compulsory reurement by his
competent authority i.e Drstnet Educalnon Officer Male Peshawar vrde‘ prd
dated 05.09.2014. The record further reveals that the appellant ﬁl |
departmental appeal agamst the unpugned order dated 05 09 2014 but t.he 3@
was not responded by the departmental authonty wrthrn the strpulated per
Lherefore the appellant ﬁled Servree Appeal before thrs Trrbunal The rec
further reveals that thxs Tnbunal drsposed off the servrce appeal of the appe

*and dlrected the departmental authorlty to decrde the departmental appeal




Veshawiad

by the appellant wrthm two months of the recerpt of copy of Judgment vrdc

clctarled _]udoment dated - 10. 07 2018 The record further reveals that the

departmental authorlty also dxsmrssed t.he departmental appeal of the appellan
vide order dated 18 09 2018 and Thereafter the appellant ﬁled the presen
service appeal .on 08 lO 2018 The record further reveals that the appellant was
rmposed ma]or penalty of compulsory rettrement on the allegatlon of absence
from duty but nerther charge shect statement of allegatron was framed or served

upon the appellant nor’ proper 1nqu1ry was' conducted nor the appellant was

, ‘provrded opportunity of personal heanng ‘and defence The record further

reveals that the cornpetent authonty has 1ssued only 2 show-cause notrce

undated to the appellant for the absence wrth effect frorn 18. 05 2013 which wag

1ecerved to the appellant on: 18 02 2014 and aﬁer rssumg the show-cause notlcer

the appella.nt was imposéd major penalty of compulsory ret1rernent v1de ordert

chted 0s. 09 2014 but ne1ther regular Imqutry was drspensed by the competent

authority in the aforesard show—cause notxce nor any reason. for drspensrng

. regular inquiry was. mentroned in the sard show—cause notice, The record furtherr

reveals that the aforesald show cause notrce was reccrved by the appellant on

18 02.2014 as revealed from the copy of show-cause notrce avarlable on the

record but a fact ﬁndrng 1nqurry was é:ond'ucted by the Principal o‘f’ Go'vernm'enr

-

Higher Secondary School Hazar Khawam Pcshawar on 15. 05 2014 aﬁer rssurng

‘a show-cause notrce wlnch rtself spealc that the sard fact ﬁndmg 1nqu1ry 1§

aoarnst the rules as the competent authorrty was requrred to first iitiate propet-

inquiry including charoersheet, staternent of allegatron agamst the appellant and'

thereafter, if the appellarﬁt was proved gurlty than he would have 1ssued 2 show-

~ cause notice for the absence penod but the mqurry ofﬁcer has subrmtted mqulrv

“report after the aforesard show—cause notice therefore the whole proceedlng rs

illegal and liable to be set-asrde As such we partrally accept the appeal set'

aside the rmougned order remstate ‘the aooellant mto serv1ce and drrect the

i
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1cspondent department Lto conduct de-novo inquiry .iri the mode and mannetrs-‘

prescribed under Govemment Serva,nt:i (Efﬁc1ency & D1scmhne) Rules 2011
strictly in acco1dance thh law thhm a penod of 90 ‘days ﬁom the date of
- receipt of copy of this Judgment The 1ssue of back beneﬁts w1l] be subJect o

the outcome of de novo mquu'y Partles are left: to bear their own eosts Filé Fse

consigned to the recmd room
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& KHYBER PAKHTUNKHWA PESHAWAR, -
No b 5?)5 _IF.No. /A-23/MS/Appeal/Mushtaq all S/Clerk

DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION .

Datéd Peshawarthe | ‘¢ =YD — /2019"

Phone: 091-9225344 - ~ « . Email: ddadmn.ese@gmail.com .

To
The District Ecucation Officer
(‘ﬁlg:u} Fesihiawar

Subject: APPEAL FORL'RE-INSTMENT IN TO.SERVICE [N R/O MR, MUSHTAQ AL '
JUNIOR CLERKAND CONDRUCT OF DE-NOVQ ENQUIRY WITH IN 90
"DAYS FROM THE DATE OF RECEIPT OF JUDGEMENT OF KP SERVICE -
TRIBUNAL DATED 25/10/2019

Memon:

Khyber Pakhtunkhwa Service Tribunal Pes‘uawar Judgment dated -25/10/2019 in servzce'

appeal No 1228/2018 title “Mushtaq Ali s/o Abdul Ghani R/O Musazai Gul Abbad Road
Peshawar’, Ex S/Clerk DEQO (M) Battagram vs Secreiary E&SE KP and others for re-
in-statement in to service and conduct, de-novo enqpiry through an honest
lcompetent ofﬂcer in BPS-18, _ ' '. . _

The matter may be glven per onal a}ttentxon belng court matt\.r

: Assnstant Director (Admn)/”
'7 Dnrecterate of E&SE K. P Peshawar

50 ol : 7
- Copy forwarded to the: - ’ :
1. PA to Director Eilementary & Secondary Educatnon Khyber Pakhtunkhwa

Peshawar. .

Endst: No.

“

P -~
U- yb
. ‘Assistant Dlrector (Adrpn)
% ‘) Dlrecteratemf‘E&SE'K“P’Pesh?W

Zc | ’

[

A anu Datadlob NOCzhiag ali son af abdul ghani peshawar.doc

I am directed to.refer to the Subject noted above and to enclosed herewith


mailto:ddadfnn.ese@gmail.com
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BETTER COPY

OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) PESHAWAR

Notification:

The District Education officer (Malé) Peshawar has been placed

appoint Mr. Naveed Akhtar Principal GHS Nanakpura Peshawar as inquiry officer

to conduct detail denovo inquiry of Mr. Mushtaq Ali Ex-Senior Clerk GHSS No.4

Kakshal Peshawar City. In light of judgment dated 25/10/2019 passed by Khyber

Pakhtunkhwa Service Tribunal Peshawar in Service Appeal No.1228/2018 with

the following:

1-
2-
3-

4

Inquiry absence period of 18/05/2013 to 12/02/2014

To inquiry how the official got promotion from junior clerk to Senior Clerk.
To inquiry whether the concerned officer / officers signed / countersigned
the papers J.C Official the impugned promotion.

To examine the track record of the official in the education department etc

The inq‘uiry‘officer is requested to submit report /recommendation to this
within 7 days after the issuance of this letter please.

Sd/-
(Muhammad ldress Azam)
District Education officer (M)
Peshawar

Endst No.2252-56 /SPL File Mushtaq Ali Ex-Junior Clerk dated 24/12/201 9.
Copy is forwarded to the:

1-
2-

- 3-

4-
5

Mr. Naveed Akhtar Principal GHS Nanakpura Peshawar

PA to Director (E&SE) KPK Peshawar w/r to his letter No.5385
File/MS/Appeal/ Mushtaq Ali Senior Clerk dated 13/12/2019.

Mr. Mushtaq Ali Ex-Junior Clerk R/o Mussazai, Mohallah Gulabad Inqilab
Road, Peshawar Senior Clerk.

DEO (Male) Battagram

Personal fie.

- Sd/-
Deputy District Education officer (M)
Peshawar



>

OFFICE OF THE S
PRINCIPAL GHS NANAK PORA PESHAWAR
-~ CITY

No. l/)l / Principal/GHS Nanak Pore/Enquiry /Mushtaq /SC / dated 47[‘/[0/ 12020
To, L /
The District Education Officer
(Male) Peshawar.
Subject; SUBMISSION OF ENQUIRY REPORT
Memo, ’

With reference to your office order Endstt No. 2252-56 dated; 24-12-2019.

Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M)

Battagram along with its enclosure for further necessary action please. -

(Enclosed as above). / /

(NAVEED AKHTAR)

l Principal/Enquiry Officer BPS-18

l GIIS Nanak Pora
ol Peshawar




- . g

OFFICE OF THE PRINCIPAL GHS NANAK
PURA, DISTRICT PESHAWAR @

l

ENQUIRY REPORT IN SERVICE APPEAL- NO. 1228/2018 IN R/O MR .

MUSHTAQ ALI EX-SEN.IOR CLERK QFFICE OF THE DEO(M) BATTAGRAM X
INTRODUCTION;-

The undersigned has been appointed" as enquiry Officerby the DEO(Male)
Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal
No. 1228/2018with the following .

1. The absence period i.e. 18-05-2013 to 12-2-2014
Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concemned officer/ officers signed countersigned the relevant
papers pertaining to promotion of appellant to the post of S/Clerk.

4. To examine the track record in education department. -

HISTORY OF THE CASE.

In compliance with the order issued by the wothy DEO(M) Peshawar the undersigned

started the enquiry preceding and called Mr." Mushtaq Ali Ex-Senior Clerk to appear before the
enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all

the relevant documents available on the record as well as judgment issued by the Honorable

Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through.the record thoroughly, it was observed that the then Principal
GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused .
appellant wef 18-05-2013 to 12-02-2014 (08) Months. However Mr. Mushtaq Ali Ex-Junior Clerk
GHSS No.4 Kakshal, Peshawar City-submitted his application for medical leave w.e.f 18-05-
2013 to 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at
Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2013.He
was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest
for 06 Month. A Questionnaire to this effect was served on him (copy attached) He replied to the
said Questionnaireaccordingly. As per statement obtained from him, it was revealed that he was
patient of Hepatitis “C* Hence, he was not in position to perform his duty.

After the thorough checking of hié documents as well Original Service Book (copy
attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department
on 15-12-1986 vide Director E & SE Khyber Pakhtunkhwa. Peshawar (copy attached) He
performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book
he was not remained on leave without pay. His service recordwas found duly verified by the
éoncemed Officers/DEOs/DDO,s from time to time till 29-09-2014. All the relevant documents
i.e Original Service Book ,ACR, Non Involvement, Reliving Chit, LPC duly attested /Re- Attested
by the Principal GHSS No.4 Peshawar City in connection with bjs promotion case to the post of

Senior Clerk.
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Accordingly, based on the above mentioned verified record, the Director E&SE KP,
Peshawar issued his promotion order as Senior Clerk vide Endst: No, 4015-4040/ .F.No.A-

23/MS/Promotion/S/Clerk/DD(F&A) - dated 28-05-2014 appearing at S.No. (39)and
adjusted him at DEO(M) office Battagram. He took over chargg of his new assignment/post on
04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014. Later on, Directorate

E&SE KP, Peshawar had withdrawn his promotion order as S/Clerk on the basis of his
compulsory retirementorder issued by the then DEO(M) Peshawar.

FINDINGS;

Keeping in view history of the case dig out as above and after careful checking of
the relevant record, the undersigned reached to the following conclusionffindings:- -

1. The appellant concemedwas on medical leave for the period from 18-05-2013 to 18-
01-2014.

2. All the documents available on the record showing that he submitted his application
for medical Leave and the Principal oonoen‘ed had forwarded his leave application to

then DEO (M) Peshawar.

3. Later on, the appellént was promoted to the Post of Senior Clerk vide DirectorateE&
SE KP, Peshawar Order vide Endst: No. 40154040/ .F.No.A-23/MS/Promotior/s/
Clerk/DD (F8A) dated: 28-05-2014 falling at S.No. (39) andadjusted him atDEO (M)
office Battagram. - S

4. The Principal GHSS No.4 Kakshal Peshawar City reported him as absent, and
ignored the application of the Mr. Mushtaq Ali Ex~Junior Clerk GHS Kakshal
Peshawar already forwarded by him,

5. Furthermore, all the documents,reievant to his promotion duly attested by the
Principal Mr. Muhammad Tahir GHSS No.4 Kakshal PeshawarCity vide his letter No.
91 dated; 17-12-2015 and re-verified by the Principal concemed on 30-12-2019,

6. Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr,
Saif-ur-Rahman Principal GHS No.1 Nowsfhera Cantt (copyattached) who had
recommended that the said appellant/Ex-Senior Clerk may be reverted to. his lower
Post i.e Junior Clerk. | . ' o

~ 7. Moreover, Mr. Mushtaq Ali Ex-Senior Clerk “lodged his appeal before the service
Tribunal Peshawar vide Service Appeal No.1228/2018 and passed his Judgment
announced on 25-10-2019 at the diéposal of DEO (M) Peshawar to conduct de-novo
enquiry. ‘ -

8. ltis also worth mentioning that Directorate E&SE KP, Peshawar issued letter to DEO

. (M) Peshawar for re-instatement of his services in the compliance of the Judgment of
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to

above.,

GiH.5 Nanak Pura
Peshawvar
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RECOMMENDATION;-s

Keeping in view aforesaid findings into consideration, it is recommended that:-

In the compliance with the Judgment of Honorable Service Tribunal Peshawar, the
incumbent DEQ (M) Peshawar is requested first to set aside the compulsory retirement
order of Mr. Mushtaq Ali Ex~Junior Clerk GHS Kakshal Peshawar issued by the then
DEO (M) Peshawar vide Endst: No.72932 dated 05-09-2014 and he may be re- instated

- . in-service against his original post of Junior C‘erk retrospectively.
. The absent period w.e.f 18-05-2013 to 18-01-2014 as Junior Clerk may be converted

into Medical Leave.

. After his reinstatement against Jumor Clerk post. his case along with this inquiry report

may be forwarded to the Director E&SE KP, Peshawar for restoration of his promotion
order to the post of Senior Clerk which was with-drawn by the Directorate E&SE KP
Peshawar vide Order No.6145.-52' 'dated 17-09-2014 and he may be adjusted against
first available Senior Clerk post.

. The period for which he remained undep trail at Honorable Service Tribunal Peshawar

w.e.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotion order as
S/Clerk may be considered as spent on dufy as the case of the appellant concemed

- remained under trail in the High Court and Service Tribunal Peshawar respectively.

His promotion order may be restored to the Post of Senior Clerk from the date of his -
taking over charge as senior Clerk i.e 04-06-2014 as due to him under the rules .

ip
GHS Nanak Pura Peshawar City
(Enquiry Officer)

_——_
-

GH.8 Nmml\ mu fol
Pcshawax
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, - R
PESHAWAR : - D
C.0.C No. /2020 R S W :

Service Appeal No. 1228/2018

Mushtagq Ali /O Abdul Ghani R/O Musazai, Gul Abcdif Ingilab Road,
Peshawar, Ex-Senior Clerk District Education Officer. (M).

............... PETITIONER

VERSUS

1. Mr. Hafiz Ibrahim, Director Elementary and Secéndcry Education,
Khyber Pakhiunkhwa, Peshawar R/Q Firdous Chowk Peshawar.

7. Mr. Ifan All, Distiict Education Officer (M) Peshawar R/O

Hashinagri, Peshawar. o
.......... RESPONDENTS

PETITION UNDER SECTION 3, 4 & 5 OF THE CONTEMPT
OF COURT ACT, FOR INITIATING CONTEMPT OF GOURT
PROCEEDINGS AGAISNT THE RESPONDENTS FORNOT
HONOURING JUDGMENT DATED 25.10.2019 IN SERVICE
APPEAL NO. 1228/2018 PASSED BY THIS HONOURABLE
TRIBUNAL AND PETITION FOR THE IMPLEMENTATION
OF THE ORDER OF THIS HON'BLE TRIBUNAL DATED

25.10.2019 IN APPEAL NO. 1228/2018.

Respectfully Sheweth:

That the petitioner humbly submits as under;

1.  That above noted service appedl 'wds'ﬁled by the petitioner
before this Hon'ble Service Tribunal and this Hon'ble Service

oy
oy

2
L

WP2905-2020_Mushtaq Ali Vs Govt KP Fu'[-l PG 49 USB



' Tribunal vide order & judgment ‘dated 25.10.2019 parfially

accepted the ‘said appeal and directed the respondents fo
reinstate  the oppellon’r/pe’rmoner into service and dalso

directed the responden‘r deportmen’r to conduct de-novo
inquiry in the mode and manners prescnbed under
Government Servants (Efficiency & discipline) Rules, 2011 strictly
in accordance with law within period of 90 days from the date
of receipt of copy of this judgment, however the issue of back
benefits will be subject to outcome of the de- novo inquiry.

. (Attested Copy of the order/judgment dated 25.10. 2019 is

aftached as annexure “A").

That certified copy of judgment was conveyed fo the
respondents for compliance by the petitioners, but they did
not implement the judgment of this Hon'ble Service Tribunal fill
today and hence this petition, inter alia, on The following
grounds:

GROUNDS:

A.

Tho’r non- compllonce of the oforescud judgment dated
2510 2019 of this Honorable Service tribunal by the

respondents s lllegcl without lawful authority based on
malafide.

That thereafter the pehhoners hme and again cpprooched the
responden’rs for the implementation of the judgment & Order
of Thls Hon'ble Service Tnbunol but all in vain.

That by not honoring the judgment of this Hon'ble Court the
Respondents has intentionally/ willfully and deliberately made
contempt of this Hon'ble Service Tribunal.

That the acts of the respondents are against the law and

natural justice as well as the order of this Hon'ble Service

Tnbunol

: Thc’r non- comphcnce of the order of the Honorable Court,

speaks malafide on the part of respondents and to lower the
position of the judiciary in the eye of public at large.
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. :_Thq’r'from the facts and grounds taken the in the service

appeal, it has become crystal clear that the respondents have
committed contempt of court.

That it is pertinent to menﬁo_n here that although the
responden’r-depor’rmen’r vide office order No. 452 dated
06.01.2020 has conducted de-novo inquiry but despite of
conclusion of that very de-novo inquiry the respondents are
not ready to implement the judgment & Order of this Hon'ble .

Service Tribunal, hence they committed gross violation of order

and judgment of this honorable tribunal. (Copy of de-novo
inquiry dated 06.01 2020 is attached as Annexure “B")

That the above named respondents have grossly violated,
disregarded and disobeyed the lawful order of this Hon'ble
Court and have thus committed the act of contempt of court

»cnd Therefore is liable to be prosecuted under the law.

That any other ground will be raised at the fime of arguments
with the prior permission of this Hon'ble Court. |

Itis, therefore, humbly prayed that on acceptance of this
Petition, the contempt of court proceedings may please be
initiated against the above mentioned Respondents for
noncompliance / disobedience of the order and judgment of
this Hon'ble service tribunal and the respondents may kindly
be further directed to implement the order of this Hon'ble
service tribunal which has been directed on dated 25.10.209
passed by this Hon'ble service tribunal in Service Appeal No.
1228/2018 for the interest of justice. -

Petitioner

,
Akhu%z

Through

Dated: 24.02.2020 Advocate, High Court Peshawar.

Cell # 0300-3160098



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
~ C.0.C No. /2020
In
service Appeal No. 1228/2018
MUSPIGG Al vt PETITIONER
VERSUS
Mr. Hafiz ibrohim R Ot et Respondents
AFFIDAVIT

l, Mushtag Ali S/O Abdul Ghani R/O Musazai, Gul Abad, Ingilab
Road, Peshawar, Ex-Senior Clerk District Education Officer (M) District
Battagram, do hereby solemnly affirm and declare on oath that
}’rhe'con’ren’rs of this accompanying Contempt of Court Petition are
true and cor}ect to ’fh\e best of my knowledge and belief and

nothing has been conc%oled from this Hon'ble Court.
y ‘ //?/(';\‘2/0 (o




CONDARY E'DUCATION
'A'PESHAWAR.

. Ierk file
05/12/2014 to the Director- E&SE Khybe Pakhturikhwa: Pesh
grlevances/relnstatement In servlce.

; ofﬂce Notlﬂcatlun under Endst ND 1505 -10 diated” 8/09/20.1
& . AND WHEREAS, Mushtaq All Ex-an

.‘_.eshawar under Endst Mo :
ro otlon notmcadon Issiiel vlde_.hls ufﬂce under Endst No,- .
EX enlor CI 3

72§~32 dated 05/09/2014 .and cancellatlo
'6145-52 dated 17/09/2014 In r/o Mus

'ervlceTrlbunal Peshawar dated 25/1 2019,
; placed at the dlsposal of DEO (M) NoWsh

:Secondary Educatlon I
Pakhtunkhwa, Peshawar SR

B 'E&dét}.Nu;&‘tF No. /A~23/Ms b

-+ ..Copy of the above Is forw,
K 11 -District Education Officer. (Male). Ba
. 2- Distriet Education Offlcer (Malg): Now
any'vacant post-til the completioi
3- District Account Officer Concerned

: 4~ Appellant concemed
. 5=

(SN ~E:\Fanpm:| Dhln\MS\I_tdifxlAlﬁlqﬂ\Muihlaq Al Senlar

v
i

WP2905-20
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DIRECTORATC OF ELEMENTARY & SECONDARY EDU|
- KHYBER PAKHTUNKHWA PESHAWAR.
Phono 091 022.:344 Emall: ddadmn.ese@gmail.com

CATION

1. Mr. Isreel Khan Principal BPS-19 GHSS Doaba:'HangU’.
52§E;§.Mr;'3i8hakir"Ahmad Khan Principal BRS+19:GHSS:Np.-2'Hangu. .. Member

Nc* 11 The Enquiry committee Is diracled lo submit h's recommendalion/lindings within EY ortnight. .

DIRECTOR - . -
= ementary & Secondary Educaligr
"D ' Khyber Pakhtunkhwa Peshawa

g; Y
Judgmam of the - Honorable Khyber Pakhtunkhwa -Sepyvice: Trfbun'
- 25,10.2019 in:the.light of case of: Mushtaq All: Ex-S/Clerk DEO (M) B

{Regqlstored)
Mr. Shakir Ahmad Khan Princlpal BPS-19 GHSS No. 2 Hangu.

PA to Director Elementary.& Secondary-Education Khyber Pakhlunkhwa:_
Peshawar,

ant 6 l an?la; -

Directorale of Eleméntafy & Secy Edu. .

Khyber Pakhu\rk\wa Pesha ar.




DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
KHYBER PAKHTUNKHWA PESHAWAR

NOTIFICATION:

1. Whereas, the titled service appeal was instituted on 08-10-2018 before this Honorable Tribunal against the
impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014
of the Respondent No.2 to the extent of maintaining the major penalty of removal from service against the

appellant,

A
2. And Whereas, aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appellant has filed a
Departmental appeal to the Respondent No.4 for setting aside the impugned order of the DEO (M) Peshawar
but the same has been rejected vide Notification dated 18-09-2018 by the Respondent No.4 after observing
all the codal formalities by maintaining the impugned order dated 05-09-2014 of the DEO (M) Peshawar on

the grounds of being legally competent.

3. And whereas, aggrieved from the orders & Notifications dated 05-08-2014 & 18-09-2018 of the DEO (M)
Peshawar, Director E&SE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this
Honorable Tribunal with the prayer for setting aside the impugned orders & Notifications of the Respondent
Department along with his re-instatement in service against the senior clerk post, & finally the case was .
decided vide Judgment dated 25-10-2019 by setting aside the impugned orders & Notifications dated 05-09- .
2014 & 18-09-2018 of the Respondent No.2 & 4 with the directions to conduct De-nove inquiry in to the matter
under the provision of E&D Rules 2011 within a period of 90 days with further observations that the issue of
back benefits of the appellant will be subject to the outcome of the De-nove inquiry.

4. And Whereas, in compliance of the Judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent
Department has conducted De-nove inquiry vide Notification N0.2252-56 dated 24-12-2019 through the
Principal GHS Nanak Pura District Peshawar who submitted inquiry report vide his office letter No.452 dated
06-01-2020 which was observed as mis directed & even against the facts & circumstances of the case ,hence,
declared null & void under the sub-rule 6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating
another inquiry committee through the DEO (M) Nowshera vide Notification/Corrigendum No.2012-20 dated
04-12-2020, who submitted his inquiry report on dated 30-11-2020 with the observations that the appellant
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post, hence, the
intervening period may be treated as EOL.

5. And Whereas, consequent upon the Judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent
No.4/Director E&SE Khyber Pakhtunkhwa Peshawar after considering the facts & circumstances of the case
along with consuiting the inquiry report of the DEO (M) Nowshera has made the appellant not entitled for the
grant of back service benefits w.e.f. 01-10-2014 to 30-06-2020 on the analogy of question of Law & facts of no
duty & no Pay passed by this Honorable Tribunal as well as the august Supreme Court of Pakistan.

Therefore, in compliance of the Judgment dated 25/10/2020, passed by this Honorable
Tribunal in the titled appeal & in Exercise of the Powers conferred upon the undersigned under
the relevant provisions of Law & Rules in field, the appellant is hereby made NOT entitled for the
grant of Back service benefits w.e.f. 01-10-2014 to 30-06-2020 against the senior clerk post, in
view of the inquiry report dated 30-11-2020 of the Digtrict Education officer (M) Nowshera with .
immediate effect & in the interest. of publwe s-w:’ctf

. DIRECTOR =~ ~ 77
Elementary& Secondary Education
Sa] Khyber Pakhtunkhwa Peshawar
a4 )7
Endstt. No. é 25 / Dated Peshawarthel}/ 1 /2020

Copy of the above is forwarded for information & n/action to the:

Learned Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.

Learned AAG Khyber Pakhtunkhwa Service Tribunal Peshawar.

Section Officer (Litigation-I1) E&SE Department Khyber Pakhtunkhwa Peshawar.

1.

2.

3.

4. District Education Officer (M/F) Battagram.
5. District Education Officer (M/F) Nowshera.
6. Deputy Director (F&A) local Directorate.

7. Mr. Mushtag Ali Senior Clerk r/o Musa Zai Gulabad Ingilab Ro eshawar.
8.
9.

PA to Director E&SE, Peshawar, : : -
Master File. 4/%&{

Deputy Director ( —
)y Elementary& Secondary Educafﬁn
Khyber Pakhtunkhwa Peshawar

%5//72&2?
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: 5963 /2021

MuShtaq Ali Senior Clerk GHS Jabbi District Nowshera.......c.coiininne Appellant
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others....... ..Respondents

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1 to 5.

Respectfully Sheweth:

The Respondents 1 to 5 submit as under:-

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi."
2 That the instant Service Appeal is badly time barred and barred by law/rules. -

3 That the Appellant has concealed material facts from this Honorable Tribunal
with mala fide intention.

4 That the Appellant is not entitled for the relief he has sought from this
Honorable Tribunal to the extent of service back benefits w.e.f. 01-10-2014 to
30-06-2020 against the Senior Clerk post under the Rules in field.

5 That the Appeal is not maintainable in its present form.

6 That the Appeal is bad for mis-joinder & non joinder of the necessary and
proper parties.

7 That the Appellant is not competent to file the instant appeal against the
respondents.

8 That the Appellant is estopped by his own conduct to file the instant Appeal.

9 That this Honorable Tribunal has got no jurisdiction to entertain the instant
case. '

10 That no Departmental Appeal has been preferred by the appellant.

-



11 That the impugned Notification dated 23-12-2020 is in compliance of the
Judgment dated 25-10-2019 of this Honorable Tribunal in Service Tribunal
No.1228/2018.

ON FACTS.

1 That Para-1 is correct to the extent of the Notification dated 05-09-2014,
whereby, major penalty of removal from service against the Senior Clerk post
was imposed upon the appellant on account of his willful absence from
official duty in the Respondent Department.

However, aggrieved from the Notification, the appellant has filed a
Departmental Appeal dated 30-09-2014 & 08-12-2014 to the Respondent No.
03 which was rejected vide order dated 18-09-2018 on merits of the case by
the Respondent Department.

Therefore, he then filed a Service Appeal No. 1228/2018 under case
titted Mushtaq Ali Vs Govt of KPK & others before this Honorable Tribunal
Peshawar, on dated 08-10-2018 against the Notification dated 05-09-2014 of
the Respondent No. 04 which was allowed vide Judgment dated 25-10-2019
with the directions to the Respondent Department for conducting De-Novo
inquiry against the appellant which conducted accordingly vide order dated
24-12-2019 by the Respondent No.04 through Mr. Naveed Akhtar
Principal/Inquiry Officer BPS-18 of GHS Nanak Pura Peshawar who
submitted has inquiry report on dated 06-01-2020 not honored by the
Respondent Department on the grounds of being misdirected & without any
solid purpose, hence the impugned Notification dated 23-12-2020, whereby
the appellant has been made not entitled for the grant of service back benefits
w.ef 01-10-2014 to 30-06-2020 against the Senior Clerk post in the
Respondent Department on the analogy of no duty no pay.(Copies of the
Notification dated 05-09-2014,rejection of Appeal order dated 18-09-
2018, Judgment dated 25-10-2019, Notification of De-Novo inquiry 24-12-
2019, submission of inquiry report on dated 06-01-2020 & impugned
Notification dated 23-12-2020 are attached as Annexures-4, B, C,D,E & F).

2 That Para-2 is misleading on the grounds that the appellant has been found
guilty of willful absence from his duty w.ef. 01-10-2014 to 30-06-2020
against the Senior Clerk post in the Respondent Department. Therefore, he
was removed from service on dated 05-09-2014 after due process of Law.

However aggrieved from the aforesaid order, the appellant has filed a
Service Appeal No0.1228/2018 which was decided on dated 25-10-2019 with
the direction to the Respondent Department for De-Novo inquiry against the
appellant conducted accordingly & submitted his inquiry report in a
misdirected form to the Respondent Department, hence, not considered prior
to the issuances of the Notification dated 23-12-2020 for considering the
absence from duty period w.e.f. 01-10-2014 to 30-06-2020 as period with
pay under the relevant rules by the Department.



That Para-3, is incorrect & denied on the grounds that the act of the
Respondent Department with regard to the De-Novo inquiry is an compliance
of the Judgment dated 25-10-2019 of this Honorable Tribunal whereby, the
appellant was re-instated in service as Senior Clerk only for the purposes of

. the De-Novo inquiry.

That Para-4 is correct, hence needs no further comments.

That Para-5 is incorrect & denied on the grounds that the case was referred
to the appellate committee for the disposal of the same vide Notification
dated 15-05-2020 as per direction of this Honorable Tribunal, hence, resulted
in the Notification dated 23-12-2020 which is legal & liable to be maintained.

That Para-6 is also incorrect & denied on the grounds that agitated in the
foregoing paras of the present reply hence, the plea of the appellant is liable
to be rejected.

That Para-7 is incorrect as no Departmental appeal has been field by the
appellant against the impugned Notification dated 23-12-2020 which has got
final under the relevant provision of Law of limitation Act 1908, hence, the
appeal in hand is also liable to be rejected in favor of the respondents.

That Para-8 is incorrect & denied, the Notification dated 23-12-.2020 is legal
& liable to be maintained, hence, the Respondents further submit on the
following grounds inter alia:-

ON GROUNDS.

A

Incorrect not admitted. The statement of the appellant is baseless, against
the facts, without legal proof & justification and even based on mala fide
motives. Because the appellant has been treated as per law, rules &
Procedure prior to the issuance of the impugned Notification dated
23/12/2020 by the Respondents in the interest of justice.

Incorrect_not_admitted. The appellant has been found guilty of willful .
absence from duty, hence he has been proceeded under the E&D Rules 2011
& has thus been removed from service vide Notification dated 23/12/2020 -

by the Department.

Incorrect not admitted. Because, detail reply to his grounds has been given
in the above mentioned paras, Hence, needs no furthers comments.

Incorrect not admitted. The appellant has been given due opportunity of his
personal hearing by the Department hence the statement of the appellant is
against the facts & available record on file, hence is liable to be dismissed in
favor of the Respondents as the De-Novo inquiry is well in time.



Incorrect not admitted. , Hence, needs no furthers comments.

Incorrect _not _admitted. As replied above, Hence, needs no furthers
comments

Incorrect not admitted. On the grounds that the Judgment of this Honorable
Tribunal has been implemented in its true letter & spirit by the Department.

Incorrect not admitted. Hence, needs no furthers comments

Incorrect_not_admitted. As replied above,’Hence,' needs no furthers
comments.

Incorrect not admitted. The statement of fhe appellant is against the facts of
the case on the grounds that the impugned Notification dated
23/12/2020islegal.

Incorrect_not_admitted. On the grounds that the act of the respondent
Department with regard to the De-Nove inquiry is an compliance of the
Judgment dated 25-10-2019 of this Honorable Tribunal. Hence, resulted in
the Notification dated 23-12-2020 which is legal & liable to be maintained.

Incorrect_not_admitted. The appellant has been found guilty of willful
absence from duty by the Department & removed from service vide
Notification dated 23/12/2020 by the Department.

Incorrect not admitted. Hence, needs no further comments.

Incorrect not admitted. Hence, needs no further comments.

Incorrect _not admitted. As replied above, Hence, needs no furthers
comments.

Incorrect not admitted. Hence, needs no further comments.

Incorrect not admitted. The Notification dated 23/12/2021 is legal & liable
to be maintained.

Incorrect not admitted. Therefore, the Respondents also seek leave of this
Honorable Tribunal to submit additional grounds, record & case law at the
time of arguments on the date fixed.
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the interest of justice.

Dated ___/ /2022

. ECRETARY

E&SE Depavé‘nent Khyber
‘ Pakhtunkhwa, Peshawar.
: - (Respondent No: 1)

AFFIDAVIT

In view of the above made submissions, it is most humbly prayed
that this Honorable Tribunal may very graciously be pleased to dismiss
the instant Appeal with cost in favor of the Respondent Department in

RECTOR ,
E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2-5)

I, Dr. Havat Khan Assistant Director (Litigation-lI) E&SE

Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on
oath that the contents of the instant para wise Comments are true & correct

to the best of my knowledge & belief.
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» I y OFFICE OF THE DISTRICT EDUCATION OFFICER (IMALE) PESHAWAR, 3 ]

COMPULSORY RETIREMENT:- | ' .

Whereas absence report was received from -1.he principal GHSS No.4 [’

Kakshal Peshawar city against Mr.Mushtag Ali J/Clerk ,vide his Memo No.47 ’
dated:22/05/2013, No.53,dated:29/05/2013, No.63  dated:13/06/2013  and No.71 L..L....‘
dated:24/06/2013. o B S
Whereas  the principal was directed vide this office memo "f' S
No.430 dated:08/07/2013 to furnish latest information regarding absence of the official ‘;‘ ;;
concerned. . | - i ) /7"/
T

Whereas the principal GHSS No.4 Kakshal Peshawar city has confirmed the

absence of the official from: 18/0‘3/2013 vide-his menioiNo.99 dated:22/11/2013.

Whereas Show Cause Notice was served on the official concerned thorugh

principal GHSS No.4 Kakshal Peshawar city vide this™ office Memo No:3187 ',

dated?12/02/2014 duly acknowledged by him on 18/02/2014. » '
| Wher.e’a‘s:the;(eply-to'-ghbw cause nolice dated 19/02/2014 was received in e
this.office. ' | E \ 4
Whereas an inquiry was conducles! through the principal GHSS Hazar Khwani v

Peshawar in compliance with notification issued in this regard vide Endst No:6049-51 ?'?'"‘"?
dated:27/03/2014. '

Whereas the inquiry officer recommended. for imposing of major penalty (

Compulsory Retirment ) vide his report No.160dated:15/05/2014. ":

And whereas | Mr.Sharif Gul DEQ(M) Peshawar being competent authority am :

. s vy W
pleased lo impose major penalty ( Compuisory Retirment ) under Rules 4(b) (i) of Govt of ir‘
KPK ‘Gavt Setvalits{E&D) Rules 2044 w.e.f18/05/2013: | Lo
The pay of the official concerned of the absence peridd should be recovered '~§,,
) . . ./I
and copy of challan be furnished'to this office for reference and record. ay
_ L
( Sharif Gul) i
District Education Officer, 3
. / {Male) Peshawar. ‘» i
Endst: N().:Z %S ~ 3 2rpated Peshawar the o \) / <;7 /2014 i
Copy for information and necessary action to the - )
1. Accountant General Khyber Pakhtunkhwa Feshawar, ’ i '
2. Director E&SE KPK Peshawar. ‘ Uy
3. Principal GHSS No.4 Kakshal Peshawar city for strict compli;ﬁ'nce regarding'recovery from : ,
the official concerned. . i
4. Official Concerned. ' , ii
< R f" :

>‘*’\§ ;

Depul.\/ Dbtnct Education Officer,.
(Male) Peshawar. i

,/@ / !

;
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/Directorate of Elementary & Secancary tducation Khyber pakhtunkhwa, Peshawar
y )

4 NOTIFICATION. ._5 ’L))

WHEREAS, on finality of disciplinary proceedings under Khyber Pakhtunkhwa. E&D Rules-2011 major
of Compulsory retirement from service was inposed upon Mr. Mushtag Ali, Ex-Junior Clerk GHSS No. 4
§ Peshawar city by the DEO (M) Peshawar vide Notification No. 729-32 dated 5.9.2014.

AND WHEREAS, the said aggrieved sumud Cierk filed a departmental appeal dated 30.9.2014 &

L12.2014 10 the Director E&SL Khybier Pauhiiuniaws Peshawar (sppellate Authority) for redressal of his

zl_//

grievances/reinstatement in g(ervice.

AND WHE'fi‘lZ/-\S, the appellant filed a scruice appeal No. 43872017 before the Khyber Pakhtunkhwa
service Tribunal Peshawar, ’

AND WHEREAS, the operative part of the juiigment dated 10.7.2018 contains the following remarks.

“In the stated cirenmstaaces this Tribunal is constrained to issue directions
| to the appellate authority {respondeet e 4) to decide the departmental appeal filed by the
appellant within two months af this oo s this judgment”

AND WHEREAS, in pursuance of ihe juigas -l dated 10.07.2018 and Section 17 read with sub rule (1) &
{2) of the E&D Ruies-2011 the appellate authority called for the record of the case and comments from the

...concerned DEO vide letter No. 3030 dated 27.1.2018 for consideration of the appeal.

AND WHERE/—\S, the DEO concerned- had provided the requisite record/comments accordingly vide his_
letter No. 4984 dated 6.9.2016 describing tha reasen/aircumstances under which the appellant was compulsofy
retired from service after fulfitment of codol i ing,

AND WHEREAS, to know the lsclier posbon the Director F&SE (appeliate authority) ordered o '
Scrutiny Commiittee vide Nolification No. 4555 i dialed 29.8.2018 1o examine the appeal in light of record
provided by the DEO (M) Peshawar.

AND WHEREAS, consequent upon parusal of relevant record, reason and circumstances by the
appellate authqrity under which Mr. Musnlaa Aii, Lx-Junior Clerk GHSS No. 4 Kakshal Peshawar city (appeliant)
was ﬁompulscry retired, the appeal submited by the afloresaid Ex-Junior Clerk for reinstatement was not found
renable by tne Seretiny Cornmitlee consuitul: « -« urpose.

NOW, THEREFORE, in exercise of - soe@rs conferred under Section-17 rule {2) (a) of Khyber
Pakhtunkhwa Government Servants (Efficiency s ' sapling) Rules-2011, tt e Director E&SE/appeliate authority
“uphoid the order of Major penaity and reject appeal” lodged by Mr. Mushtagq Ali, Ex-Junior Clerk GHSS Kakshal
District Peshawar {appellant) .

DIRECTOR
Elernentary & Secondary Education
- (‘) Khybher Pakhtunkhwa, Pesitawar
Endst: No.j ()/O> ’, JE.NO. /N 23S apnes, v . oAy Dated Peshawar the !é? » 018.

Copy ol the above is forwarded lor w5 oo 7 and n/action to \ne:-
Registrar Khyber Pakhtunkhwa Service Trintns v war w/ Lo Service Apoeal No. 438/2017.
Deputy Director {Litigation) Local Office.

District Education Officer (Male) Peshawar
DEO (Male) Battagram.

5-  Appellant concerned. \
6- PAtothe Director E&SE Khybear Pakhtunkhwa Posnawar. /% M
Asist irector (Admn) .
F&SE, Khyhar Pakhtunkhwa, Peyhiawar
s geea b deskiop stunan w Re instateentegge-ted Reasianenine Mueshan, e st

/}Q/W//
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- BEFORE THE KHYBER PAIGITUNIGW A SERVICE trrsiomas -
L PESHAWAR" - . ——~ - _

: l

| SERVICE'APPEAL NO. 122812013

Date of institition. ., '08.10.2018 " -,
Date of judgment .. 25.10:2019.
Mushtaq Ali $/0 Abdul Gahani R/o Musazai, Gul Abad,

Ingilab Road, Peshawar; Senior Clerk District 'Edu¢aﬁon Officer (M), N
Battagram. e LT

. VERSUS
I. The Sécretary Elementary & Secondary Education, Khyber Pa.khtimkhwa,- Civil
" Secretariat; Peshawar, LS e T N
District Education Officer (M) Peshawar, Hashtnagri; Peshawar;
District Education Officer (M) Battagram Bazar, Battagram; . . - :
 Director Elementary & Secondary Education, Khyber Pakhtunkhwa, Firdous..”
Chowlk Peshawar. . . - o .++. “(Respondents)

LA TS N}

APPEAL UNDER. SECTION-4 OF KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED - - .

Un. QEFICE ORDER ENDST NO. 1505:10/F NO/A-23/MS/APPEAL - -,
. MUSHTAQ-ALL DATED '18.09.2018 OF RESPONDENT NO. -

§  ADIRECTOR ELEMENTARY & SECONDARY EDUCATION.

~;  KHYBER . PAKHTUNKHWA, " 'FIRDOUS __ CHOWK:

PESHAWAR) WHEREBY. HE UPHOLD THE ORDER..OF .

YN MAJOR PENALTY IMPOSED. BY RESPONDENT. NG, 2

4 | (DISTRICT - EDUCATION _OFFICER (M) ' PESHAWAR, s

. HASHTNAGRI, PESHAWAR) ENDST- NO. 729-32/DATED .
'PESHAWAR THE 05.09.2014 AND REJECTED THE APPEAL"
OF THE APPELLANT FOR NO LEGAL REASON. - - . -

3

Mr. Akhunzada Syed "P.‘-c‘;‘vcz', A_Hvbcate '

: . ‘ - Fpr,afﬁb.ellaht.',
:.Mr. Kabiruliah Khattak, Additional Advocate General '

_Forrespongents

Mr. MUHAMMAD AMINKHANKUNDI ** MEMBER (JUDICIAL)
MR. HUSSAIN SHAH ' o

i A o '
U JUDGMENT. .

MUHAMMAD AMIN KHAN KUNDL MEMBER: - Cousisl forjthe
“ appeliant a.nd'Mr.'rK’abi}.‘l;anh Khattak, Additional'-AﬁyoEa;é{-Gencfal aléﬁg@iih
Mr. Ashed Ali, ADO for the-respondents present, A.r.gume:{it’s:heard and regor

perused.

' MEMBER (EXECUTI

e (‘Appcfjl'ané)"» L

o
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2 Br 1Lf facts of the case as pcr present servn:e appea.l are thnt the appellan

was serving as bemm Clerl\ in Educatlon Department He was unposed ma_)m

pemlty of com )ulsory retlrement v1de order dated 05.09. 2014 on the allegatlor
of absence from duty by -the competent authorlty The appellant after avallmg
dcpaxtmental remedy, ﬁled servxce appeal before this Trlbunal and after heanng
ar auments this Tubunal 1ssued d1rect10n to the appellate authonty (Responden
No 4 ie DlrLCthH E mentary & Secondary Educatton Khyber Pakhtunkhwa
to decide the departmental appeal ﬁled by the appellant w1th1n two months 01
thc lCCGlpt of copy of_yudgment vide detaaled )udgment dated 10 07 2018 The
clepal tmental authorlty re_]ected/dlsmlssed the departmental appeal V1de oxdex
ated lS 09 ’)018 and thereafter the appellant ﬁled the present serv1ce appeal
on 08.10.2015. R |
3. Respendents were summoned whOeomegedthe .:appe'al by. :ﬁlln‘g of

" written 1'eply/comments

selvmg as Senlor Clerl( i Educatlon Departrnent It was further contended that

the appellant was mvolved m cnrntnal case vxde }‘IR No. 304 dated 23 03.2013

unclex sectlcn 489 F PPC Pollce Statmn Takht Baln It was. further contended e

tllat the absence of the appellant was not 1ntent.10nal/dehberate but the same was
. dueto mvolv: ment of the appellant in the aforesatd cnmmal ease It was futther

contended that nmther absence penod has been mentloned by the cornpetent

authonty in.the 1mpugned order nor by the departmental authonty in the order

j of depn’tmental appeal It was further contended that nexther cha_tge sheet

" statement of alleoatlon was framed or served upon the appellant nor prOpel

va inquiry was conducted nor the appellant was provxded opporttunty of persopal

A

heanng and defence nor any absence l‘lOthC was- 1ssued to the appellant at lns

home address nor. any absence noﬂce/show«c ause notice was advertlsed n two

newspapers as’ requlred under rule—9 of Government Servants (Efﬁcxency &

‘4. Learned ceunsel for the appellant contended that the appellant was

e
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DlSs.lp me) Rules ZOll therefore the appellam was condcmned unhoard Whlch ) '5-'5.;,'

has 1endered the whoh, proceedmg 1llegal and lrable to be set-351de chld prayed

for -acceptan'ce‘ of appeal.

.

S. On the olher hand learnecl Addmonal Advooate General for the

xesponclents oppo;ed the contentron of leamed counsel for the appellant and

contcnded that the appellant remamed absent wrth effect ﬁ'om 18 05 2013 4ill '

.-lhe nnpngncd order datecl 05.09. 2014 wn‘hout permxssmn of lawf\il authonty It ..

was ﬁuther contended that a pmper show—cause notice was 1ssued to the

o appell'\nt'wnclr was’ also recewed by the appellant on, 18 02 2014 as revelea' :

v St
o i T

- Gz .-‘2(_»}:',/.:?
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-from the copy of show-cause notlce but - the appellant could not satxsfy the
compeLem authorxty and the: Prmcxpal of Government ngher Secondary Schodl :

Hazar Khawam Peshawar recommended for compmsory retrrement ﬁorln :

- service v1de mquny report datecl l5 05. 20l4 therefore 11 “was vehernently'

' contendcd that after mlﬁllmg all the coclal formalltles the- appellant was rlghfly :

imposed ma‘)orlpena ty of compulsory retuement ancl prayed for dxsmlssal |of'_
appeal. - .

6. - Pemsal of the record 1eveals that the appellant.was servmg as’ Semor :
Clerk 'in Edu( ation Deparlrnent “The record further revea_ls thal the appellanl ' 1}

_was mvolved in the dforesald cnrmnal case due to Wthh the appellant rernamec o l

absent from du Ly wifh effeet from 18 05.2013. The record further reveals .ha L

tlle dppellant was ltnposed maJor penalty of compulsory retlrernent by th

competent authorxty ie Dlstnct Educalnon Officer Male Peshawar vide!, prd "

. dated 05.09.2014. The record further reveals that the appellant ﬁl

- depamnental appeal agamst the unpugned order dated 0. 09 2014 but Lhe 3@

was not responclecl by the departmental authomy wlthln the stlpulatecl per
Lhelefme the appellant ﬁled Semce Appeal before thlS Tnbunal ’I'he rec
lulther reveals that thls Tnbunal dlsposed off the serwce appeal of the appe

©and dlrected the departmental authonty to decxdc the departmental appeal

1]
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by the appellant wrthm two months of the recerpt of copy of Judgment vrdt

dctalled ]udamedt dated - 10, 07 2018 The record further reveals that thc
dcpartmemal autnorrty also drsmrssed thc departmenta appeal of the appel

vide order datcd 18 09 2018 and thereafter the appellant ﬁled the presen
service: dpped] on 08. lO 2018 The record further reveals that the appellant was

nnposed ma]or penalty of compulsory retrrement on thc allegatmn of abscnce

ﬁ om duty but nerther charge shect statement of allegatxon was ﬁamed or Served

upon the appellant nor’ proper lnqurry was' conducted nor the appellant was
.provrded opportunity- of pcrsonal heanng and defence The record further
1eveals that the cornpctent authonty has 1ssued only a show-cause notrcer

undated to the appellant for the absence w1th effect &om 18 05 2013 whrch wasg

1ece1ved 10 tlre appellant on: 18 02 2014 and after 1ssu1ng tbc show cause notrcer

the appellant was rmposed major penalty of compulsory retrrement vrde ordert

dated 0s. 09 2014 but nerther regular ltnquuy was drspensed by the cornpetenﬂ

authonty in the aforesard show—cause notrce nor any reason. for dxspensmg

. regular inquiry was. mentroned in the sard show cause I'lOthC The record ﬁarthett

reveals that the aforesatd show cause notrce was recerved by the appellant on
I8. 02 2014 as revealed from the copy of show-cause nottce avatlable on the
1ecoxd but a fact ﬁndmg mquu’y was conducted by the Pnncxpal of Govemmenr

l-Ircbet Secondary School Hazar Khawaru Peshawar on 15, 05 2014 aﬂer lssutng

a show cause nnt\ce whrc1 1tself spcalc that the sald fact ﬁndmg mqurry i3

agamst the rules as the competent authorrty was requrred ta first tnltrate propet«

inquiry mcludmcr charoersheet statement of allegatlon agatnst the appellant and.
thereafter, if thc appellarl‘t was proved gurlty than he Would have 1ssued 3 show-
""cause notrce for the absence perrod but the mqurry ofﬁcer has subrmtted mquu’v

't(_por‘t after the aforcsard show-causc notité tlrereforc thc whole proccedtng xs

xllegal and hablc to be set asrdc As sur:h we partrally accept the appeal set-

".-aside the mlouaned order remstate the annellant mto service and dlrect th°

y
3
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1cspondem department Lto conduct de novo 1nqu1ry Al The mode and manne{rs

prescr 1bcd under Govemment Servan‘csr (Efﬁ01ency & Dlsomhne) Rules, 20L1

'bantly in acco1dance thh 1aw w1thm a perlod of 90 days ﬁ'om thc da‘ce of

- 1ece1)t of copy of this Judgment The 1ssuc of back bene.ﬁts w1l be subJect 10
he outcome of de -Novo mqmry Part1es are left to bcar thelr own costs Fllc }’wc

' S 'conswncd to tlle rccmd room Ex L '.. S .
. ANNOUNCED L
A B ' 4""/‘
: 25102019 | Mﬁwﬂ/‘ﬁ"w
1* - R PN (I\/[UHAI\/H\/LADAI\/HNKIMNKUND
' a
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BETTER COPY .

OFFICE OF THE bISTRlCT EDUCATION OFFICER (MALE) PESHAWAR
' Notification: - ' ' |
) ' R - , L T
_ The District Education officer (Male). Peshawar has been placed -

. i ' . : ) M . ‘. .. . ._,__,_._;W.,
appoint Mr. Naveed Akhtar Principal GHS Nanakpura Peshawar as inquiry officer =
to conduct detail denovo induiry of Mr. Mushtag Ali Ex-Senior Clerk GHSS No.4 “‘*‘"‘ |
Kakshal Peshawar City. In light of judgment dated 25/10/2019 passed by Khyber ’
Pakhtunkhwa Service Tribuhal Peshawar in Service Appeal No:1228/2018 with B
the following: -' o A S | A

1- Inquiry absence period of 18/05/2013 10 12/02/2014 .

2- To inquiry how the official got~promotion from junior clerk 10 Senior Clerk. BUEd
3. To inquiry whether the concerned.officer | officers signed / countersigned : .

. the papers J.C Official the impugned promotion. Lo

4- To.ex'amine.the,track record of the official in the education depaftment etc .

‘“The iﬁquiry officer is requested to submit report /recommendation to this
within 7 days after the issuance of this letter please. ‘

sd/- o
(Muhammad ldress Azam) _
_ District Education officer (M) - Y
o . Peshawar o
Endst: No.2252-56 /SPL File Mushtaq Ali Ex-Junior Clerk dated 24/12/2019. '
Copy is forwarded to the: . - C T T
1- Mr. Naveed Akhtar Principal GHS Nanakpura Peshawar :
2. PA to Director (E&SE)- KPK Peshawar w/r to his letter No.5385
: File/MS/Appeal/ Mushtaq Ali Senior Clerk dated 13/12/2019. :
3~ M. Mushtagq Ali Ex—‘.lunior Clerk. R/o Mussazai, Mohallah Gulabad Ingilab '
_-Road, Peshawar Senior Clerk. ST S o
4- DEO (Male) Battagram
. 5- 'Personal fie. :

- S sdi o
‘ : ' Deputy District Education officer (M)
Peshawar
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Memo,

(OI*FICI* OF THE
PRINC IPAL GHS NANAK PORA PESHAWAL\
- CITY

s

452 / Principal/GHS Nanak Pore/Enquiry /Mushtag /SC / dated ¢9() /c»/ 12020

The District. Educ‘mon Ofﬁccr

~(Ma|e) Peshawar.

sUB MISSION OF ENQUIRY REPORT

With reference to yourbﬁ’ce order Endétt No. 2252-56 dated; 24-12-2019.

" Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M)

Battagrr\m along with its cnclosure for further necessary action please .

(Enclosed as above).

' NS
: ' ] Principal/Enquiry Officer BP’S-18
' ~ ) . l ' . GHS Nanak Pora .
SN . Peshawar '
Ay ' . "
4 P - q o |
N ‘pob‘ .
&7, }'\\\\
O \J \\ " [ .

iy
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OFFICE OF THE PRINC!PAL GHS NANAK

PURA, DISTRICT PESHAWAR ‘
| .

‘ENQUIRY REPORT IN SIFERVICE APPEAL. NO. 1228/2018 IN RIO MR .

MUSHTAQ ALI EX-SENIOR CLERK OFFICE OF THE DEQ(M) BATTAGRAM

INTRODUCTION;- - B '

: 4

The undemlgned has been appomted as enquiry Ofﬂcerby the: DEO(Male)
Peshawarvide Order issued under- Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the
decisiontof the Honorable 'Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal

No. 1228/2018with the following . : . o

The absence period i.e. 18-05:2013 to 12-2-2014
2. Promotion order from Junior Clerk to Senior Clerk
3. To enquire the whether the conoemed officer/ ofﬁcers sxgned countersigned the relevant
| papers pertaining to promotxon of appellant to the post of S/Cle.rk.

4. To examine the track record in education department. B

- HISTORY OF THE CASE.

~n comphanoe with the order issued by the: wothy DEO(M) Peshawar the undersngned
started the enqutry preceding and called Mr. Mushtaq All Ex-Senior Clerk to appear before the
enquiry officer o the date/time and venus so fixed on 28-12-2019.The undersigned studied all
the relevant.documents avallablP on the record as well as judgment issued by the Honorable

Khyber Pakhtunkhwa Servicz Tnbunal Peshawar.

Having gone through .the record thoroughly, it was observed that the then Principal
GHSS No.4 Kakshal, Peshawar City. submitted the absehoe report of the mentioned accused

- appellant wef 18-05420_13 to 12-02-2014 (08) Months. However Mr. Mushtag Ali Ex~Junior Clerk

GHSS No.4 Kakshal, Peshawar City-submitted his application for medical-leave w.e.f 18-05-
12013 to 18-01-2014 (copy attached ) Furthermore, he was hospita!ized and admitted at
Khursheed Medical Ceniter & Surgical Hospital Peshawar v.e.f 18-05-2013 to 31-05-2013.He
-was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest
for 66 Month. A Questionnaire to this efféc't was served on him (copy attached) He replied to the
said Questionnaireaccordingly. As per staternent obtained from him, it was revealed that he was
patient of Hepa‘titié “C* Hence, he was not in position fo perform his duty..

After the thorough checking of hié documents as well Oriiginél Service Book (copy
attached) he was appointed as .Junior Clerk in Elementary & Secondary Education Doparfment
on 15-12-1956‘vidé Director E & SE Khyber Pakhtunkhwa. Peshawar (copy attached) He

performed his'duty regularly w.e.f 15-12-1986 to 17-05-2013. As oer his original service book

~ he was not remained on leave without pay. His service recordwas found duly verified by the
concerned Ofﬁcers/DEOs/DDO s from time to time till 29-09-2014. All the relevant documents
i.e Original Servnce Book ,ACR, Non Involvement, Relrvmg Chit, LPC duly atte:ted /Re- Attested
by the Principal GHSS No 4 Peshawar Clty in connecnon thh hjs promotion case to the post of
Senior Clerk. |

- — e




2 P”/if

Accordingly, based on the above .mentioned venf ed record, the Director E&SE KP,
Peshawar.issued his promobon crder as Senior Clerk wde Endst No, 4015-4040/ .F.No.A-

23/MS/Promonon/S/Clerk/DD(F&A) dated 28—05—2014 appearing at S.No. (39)and
adjusted him at DEO(M) office Battagram. He took over charge of his new assignment/post on
04-06- 2014 and he performed hig duty w.e.f 04-06-2014 to'29-09-2014. Later on, Directorate
E&SE KP, Peshawar had withdrawn his promotion order as S/Clerk on the basis of his
compulsory returementorder issued by the then PEOM) Peshawar

FINDINGS:

Keepmg in view hrstory of the case dig out as above and after careful checkmg of

- the relevant record, the undersrgned reached to the fotlowmg conclusron/ﬁndmgs -

1. The appellant concemedwas on medrcal leave for the.period from 18-05-2013 to 18-
01-2014
2. All the documents avartable on the record showmg that he submrtted his application
for medical Leave and the Principal oonoerr’ed had forwarded his leave application to
‘DEO (M) Peshawar on 18-05-2013.However his Leave was not sanctroned by the
then DEO (M) Peahawar - '

3. Later on, the appellant was promoted to.the Post of Senior Clerk vide DirectorateE& "

SE KP, Peshawar Order vide . Endst: No. 40154040/ .F.No A—23/MS/Promohon/S/
Clerk/DD (F&A). dated; 28-05-2014 falhng at S.No. (39) andad;usted hrm atDEO (M)
office Battagram. . . K

4. The Principal GHSS No4 Kakshal Peshawar City reported hrm as absent and
ignored the application of. the Mr. Mushtaq Ah Ex~Junior Clerk GHS Kakshal
Peshawar already forwarded by hlm ‘ , '

5. Furthermore, .all the documents relevant to his promotion duly attested- by the
Principal Mr, Muhammad Tahir GHSS No.4 Kakshal PeshawarCity vide his letter No.
91 dated; 17-12-2015 and re-verified by the Pnnmpal concemed on 30-12-2019.

6. - Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr.

' Saif-ur- Rahman Principal GHS ' No_.t Now:%hera Cantt (copyattached) who had
recommended that the said appellant/Ex-Senior Clerk may be reverted to. his lo,wer.
Posti.e Junior Clerk, .'

7. Moreove'r M. Mushtaq Ali ExSemor Cterk lodged his appeal before the service
.Tnbunat Peshawar vide Service Appea! No. 1228/2018 andlr passed his Judgment
announced on 25-10-2019 at the dxsposat of DEO (M) Peshawar to oonduct de-novo
enquiry.

8. ltis also worth menbomng that Dlrectorate E&SE KP, Peshawar issued letter to DEQ

. - (M) Peshawar for remstatement of his services in the compliance of the Judgment of

Honorable Service Tnbunat Peshawar Khyber Pakhtunkhwa Peshawar referred to
‘above.

Gid.8 mannlt “ara
Peshawar

o ———
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RECOMMENDATION; s -

Keeping in view aforesaid findings into -oonsiderétidn,'it is recommended that;-

. In the compliance with the Judgﬁmt of Honorable Sefvice Tribunal Peshawar, the
incumbent DEO (M) Peshawar is requested first to set asxde the oompulsory retirement
order of Mr. Mushtaq Ali Ex~Junior Clerk GHS Kakshal Peshawar issued by the then
DEO (M) Peshawar vide E'ndst. No 72932 dated 05-09-2014 and he may be re- instated

+ in-service against his original post of Jumor Clerk retrospectively.

. The absent period w. ef 18-05-2013 to 18—01-2014 as Jumor Clerk may be converted
mto Medical Leave. :

After his remstatement against Jumor C}erk post. his case along wrth this inquiry report
may be forwarded to the Director E&SE KP, Peshawar for restoration of his promotion
-order to the post of Senior Clerk whx:h was with-drawn by the Directorate E&SE KP
Peshéwar_ vide Order No.6145,-52. ‘c'!a.ted 17-09-2014 and he may. be adjusted‘against
first available Senibr'Cle(k post. ' '

. The pén’od for which he remained unde_r. pail -at Honorable Service Tn'bﬁnal Peshawar
w.e.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotion order as

S/Clerk may-be bonsidered as spent on duty as the case of the appellant concerned
- remained under trail in the Hsgh Court and Service Tribunal Peshawar nespectxvely

His promotion order may be restored to the Post of Senior Clerk from the date of his .

taklng over charge as semor C}erk i.e 04-06-2014 as due to him under the rules .

GHS Nanak Pura Peshawar City
(Enqwry Officer)

—~—
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DlRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
. KHYBER PAKHTUNKHWA PESHAWAR _ ,

 NOTIFICATION: L

Whereas, the titled service appeal was mstituted on 08-10-2018 before this Honorable Tribunal against the
impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014
of the Respondent No.2 to the extent of mamtammg the major penalty of removal from service against the
appellant -

And Whereas, aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appel]ant has ﬁled a

., Departmental appeal to the Respondent No.4 for setting aside the impugned order.of the DEQ (M) Peshawar
-but the same has been rejected vide Notification dated 18-09-2018 by the Respondent No.4 after observing

all the codal formalities by-maintaining the impugned order dated 05-09-2014 of the DEO (M) Peshawar on

_the grounds of being legally competent

And whereas, aggrieved from the orders & Notifications dated 05-08-2014 & 18-09-2018 of the DEO (M)
Peshawar, Director E&SE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this
Honorable Tribunal with the prayer for setting aside the impugned orders & Notifications of the Respondent
Department along with his re-instatement in service against tﬁ\e senior clerk post, & finally. the case was
decided vide Judgment dated 25- 10-2019 by setting aside the impugned orders & Notifications dated. 05- 09-
2014 & 18-09-2018 of the Respondent No.2 & 4 with the directions to conduct De-nove inquiry in to the matter
under the provision of E&D Rules 2011 within a period of 90 days with further observations that the issue of
back benefits of the appellant will be subject to the outcome of the De-nove inquiry.

And Whereas, in compliance of the judgment dated 25-10-2019 of this Honorable 'I’rlbunal the Respondent
Department has conducted De-nove inquiry vide Notification N0.2252-56 dated 24-12-2019 through the
Principal GHS Nanak Pura District Peshawar who submitted inquiry report.vide his office letter No.452 dated
06-01-2020 which-was observed as mis directed & even against the facts & circumstances of the case ,hence,
declared null & void under the sub-rule 6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating
another inquiry committee through the DEO-(M) Nowshera vide Notification/Corrigendum No.2012-20 dated
04-12-2020, who submitted his inquiry report on dated 30-11-2020 with the observations that the appellant
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Semor Clerk post, hence, the
intervening period may be treated as EOL

And Whereas, consequent upon the Judgment dated 25- 10-2019 of this Honorable Tribunal, the Respondent
No.4/Director E&SE Khyber Pakhtunkhwa Peshawar after considering the facts & circumstances of the case
along with consulting the inquiry report of the DEO (M) Nowshera has made the appellant not entitled for the
grantof back service benefits w.e.f. 01-10-2014 to 30-06-2020 on the analogy of question of Law & facts of no
duty & no Pay passed by this Honorable Trlbunal as well as the august Supreme Court of Paklstan

Therefore in compliance of the Judgment dated 25/10/2020, passed by this Honorable
Tribunal in the titled appeal & in Exercise of the Powers conrferred upon the underslgned under
the relevant provisions of Law & Rules in field, thé appellant is hereby made NOT entitled for the
grant of Back service benefits w.e.f. 01-10-2014 to 30-06-2020 against the-senior clerk post, in
view of the inquiry report dated 30-11-2020 of the Digtrict Educatxon ofﬁccr (M) Nowshera with

“immediate effect & inthe interest. of public Sn‘wcci

DIRECTOR =~ =7
. ‘ ' Elementary& Secondary Education
. SO] . Khyber Pakhtunkhwa Peshawar
. 7 Co
Endstt. No._é_L__/ _ Dated Peshawar :helj 1 /2020

.Co'py of the above is forwarded for information & n/action to the:

1. Leprned Registrar-Khyber Pakhtunkhwa Service Tribunal Peshawar.

27Learned AAG Khyber Pakhtunkhwa Service Tribunal Peshawar, :

3. Section Officer (Litigatior'lfll) E&SE DepaMeﬁt Khyber Pakhtunkhwa Peshawar.
. 4. District Education Officer (M/F)} Battagram. -

5: District Education Officer (M/F) Nowshera,

6. Deputy.Director (F&A) local Directorate. .

7. Mr. Mushtaq Ali Senior Clerk r/oMusa Zai Gulabad Inqilab Rogd Jeshawar.

8. PA to Director E&SE, Peshawar. b
9

. Master File. o | ' . / %M;{

{ Deputy Director (FEZALW\
Elementa?& Secondary Educa%n
Khyber Pakhtunkhwa Peshawar

’-%7/?%2#
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT /—Am,

_ KHYBER PAKHTUNKHWA PESHAWAR

 NOTIFICATION: . ~ | g | \_’)//

Whereas the titled service appeal was mstltuted on 08-10-2018 before this Honorable Tribunal against the
impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014
of the Respondent No.2 to the extent of mamtammg the major penalty of removal from servxce against the
appellant .

And Whereas, aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appellant has ﬁled a

. Departmental appeal to the Respondent No.4 for setting aside the impugned order.of the DEQ (M) Peshawar

-but the same has been rejected vide Notification dated 18-09-2018 by the Respondent No.4 after observing
all the codal formalities by maintaining the impugned order dated 05-09-2014 of the DEO (M) Peshawar on

~the grounds of being legally competent.

And whereas, aggrleved from the orders & Notifications dated 05-08-2014 & 18 09-2018 of the DEO (M)
Peshawar, Director E&SE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this
Honorable Tribunal with the prayer for setting aside'the impugned orders & Notifications of the Respondent
Department along with his re-instatement in service against the senior clerk post, & finally. the case was
decided vide Judgment dated 25- 10-2019 by setting aside the impugned orders & Notifications dated.05- 09-
2014 & 18-09-2018 of the Respondent No.2 & 4 with the directions to conduct De-nove inquiry in to the matter
under the provision of E&D Rules 2011 within a period of 90 days with further observations that the issue of

~ back benefits of the appellant will be subject to the outcome ofthe De-nove inquiry.

And Whereas, in compliance of the ]udgment dated 25-10- 2019 cf this Honorable Trlbunal the Respondent
Department has conducted De-nuve inquiry vide Notification No.2252-56 dated 24-12-2019 through the
Principal GHS Nanak Pura District Peshawar who submitted i inquiry report.vide his office letter No.452 dated
06-01-2020 which was observed as mis directed & even against the facts & circumstances of the case ,hence,
declared null & void under the sub-rule 6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating
another inquiry committee through the DEQO-(M) Nowshera vide Notification/Corrigendum No0.2012-20 dated
04-12-2020, who submitted his inquiry report on dated 30-11-2020 with the observations that the appellant
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Semor Clerk post hence, the
intervening period may be treated as E()L

And Whereas, consequent upon the Judgment dated 25-10- 2019 of this Honorable Tribunal, the Respondent
No.4/Director E&SE Khyber Pakhtunkhwa Peshawar after considering the facts & circumstances of the case
dlong with consuiting the inquiry report of the DEO (M) Nowshera has made the appellant not entitled for the
grant-of back service benefits w.e.f. 01-10-2014 to 30-06-2020 on the analogy of question of Law & facts of no
duty & no Pay passed by this Honorable Tribunal as well as the august Supreme Court of Pakistan.

- Therefore, in compliance of the judgment dated 25/10/2020, passed by this Honorable
Tribunal in the titled appeal & in Exercise of the Powers conferred upon the undersigned under
the relevant provisions of Law & Rules in field, thé appellant is hereby made NOT entitled for the -
grant of Back service benefits w.e.l. 01- 10-2014 to 30-06-2020 against the-senlor clerk post, in
view of the inquiry report dated 30-11-2020 of the District Educatxon ofﬁcer (M) Nowshera with

“immediate effect &in the interest. of publie Sn’wcCI

DIRECTOR =~ -~ —77"
Elementary& Secondary Education

; 5‘0‘ o ’ . Khyber Pakhtunkhwa Peshawar

Endstt. No._/ﬁ’y_/ _ Dated Peshawar theZ}' 17~ /2020
Copy of the above is forwarded for information & n/action to the:
1. ned Registrar-Khyber Pakhtunkhwa Service Tribunal Peshawar,
2 Learned AAG Khyber Pakhtunkhwa Servme Tnbunal Peshawar, :
3. Section Officer (Litigation- -1} E&SE Department Khyber Pakhtunkhwa Peshawar,
. 4. District Education Officer {M/F) Battagram.
5. District Education Officer (M/F) Nowshera
6. Deputy.Director (F&A] local Directorate.
7.
8.
9,

Mr. Mushtagq Ali Senior Clerk r/o Musa Zai Gulabad Inqllab Ragd heshawar. : .
PA to Director E&SE, Peshdwar : ’ /
Master File. , /ﬂa =
' . ] _ Deputy Director ( 137?\
C ) ’ 10N

Elementa & Secondary Educa
Khyber akhtunkhwa Peshawar
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