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26.09.2022

Appellant in person present. Mr. Kabirullah Khattak,

Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not
submitted. Learned Additional Advocate General seeks time
to contact the respondents for submission of reply/comments.
Adjourned. To come up for reply/comments 8.11.2022

before S.B.
*

(Mian Muhammad)
Member (E)
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27.04.2022 Appeliant in person present.

He made a request for adjournment on the ground that
his counsel is not available. Adjourned. To come up for

preliminary hearing on 16.06.2022 before S.B.

=

(Rozina?Rehman)
Member (J)

16" June, 2022 Learned counsel for the appellant present.

This appeal is against the order dated 03.08.2,021,7
whereby the appointment order of the appellant was
withdrawn/cancelled against which he filed departmental
. appeal on 30.8.2021 and waited,\9({ days zwaiting period when
-'—\Ppe“,am Deposie” @9 - he did not receive response from the department he filed this
appeal within next 30 days which is within time and is admitted
to full hearing. The appellant is directed to deposit security and

process fee within 10 days. Thereafter, notices be issued to the

respondents. To come up for written reply/comments on

04.08.2022 before S.B.
(Kalim Arshad Khan)
Chairman
) 3 ( .
04.08.2022 Junior of counsel for the appellant present. Mr. Kabir

Ullah Khattak, Additional Advocate General for respondents

_ present.

" Written reply not submitted. Learned Additional AG
sought time for submission of written reply. To come up for

written reply on 26.09.2022 before S.B.

(Fareeha Paul)
Member (E)
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FORM OF ORDER SHEET
Court of
Case No.- 7889/2021
S.No. Date of order Order or other proceedings with sighature of judge
proceedings
1 2 3
Th eal of Mr. Jamal Qadar presented today by Mr. Amjid Ali
1- 20/12/2021 € app Qadar p y oy
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
™~ V@__..WJ
~ REGISTRAR .
2- This case is entrusted to S. Bench at Peshawar for preliminary

hearing to be put there on 10167_/1 V).

CHA
10.02.2022 Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned ‘to

27.04.2022 for the same as before.

@

Reader




-BEFORE THE KHYBER PAKHTUNKHWA SERYICE
TRIBUNAL PESHAWAR

SERVICE APPEAL NO._ /29

/2021

Jamal Qadir S/O Fazal Qadir R/O Village and Post Office Garhi Kapura Kandar
Tehsil and District Mardan

eveneeee (Appellant)
VERSUS

Govt of Khyber Pukhtunkhwa through Secretary Health at Civil Secretariate

Peshawar and others

...... (Respondents)
INDEX
Serial | Description of Documents Annexure Pages
No
1 “Service Appeal
P [— 7
2 Copy of the experience A :
certificates 7/4 — /L(
3 Copy of appointment order B ,
dated 10/08/2016 /S-/&
4 Copy of Medical Certificate C
/7
5 Copy of the posting order D .
dated 22/08/2016 / A -
6 Copy of arrival report E
19
7 | Copy of attendance register F
20
8 Copy of order dated G
20/09/2016 2
9 Copy of Départmental H
appeal and P.O receipt 25 - Z&?
10 Copy of the service appeal I
27- 3 /{
i1 | Copy of the judgment dated J
18/12/2018 | 35— 30
12| Copy of the show cause K a -
notice dated 30/01/2019 34
13 Copy of the reply to show L
cause notice dated o
11/02/2019 12 -y
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14 | Copy of the statement dated .
19/02/2019 2-43
15 Copy of the enquiry report
dated 20/02/2019 U - Y4
16 Copy of the execution
form/petition Ll7 - L¥
17 Copy of the office order
dated 03/08/2021 h9
18 Copy of the departmental
appeal along with post ~.
office receipt dated 5 o S 5
30/08/2021 )
19 | Copy of the judgment dated —
04/02/2015 S7-60
20 Wakalatnama 67 /
APPM

Dategi: 22/12/2021

Through

Amjad
Supreme Court at
Distt: Courts Mardan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

SERVICE APPEAL NO, 73«2??7 /2021

Jamal Qadir 8/0 Fazal Qadir R/O Village and Post Office Garhi Kapura
Kandar Tehsil and District Mardan

+eveene. (Appellant)
VERSUS

1. Govt of Khyber Pukhtunkhwa through Secretary Health at Civil
Secretariate Peshawar
2. Director General Health KP at Judicial Complex Khyber Road

Peshawar

3. District Health Officer District Mardan ,
....... (Respondents)

SUBJECT: APPEAL UNDER SECTION 4 _OF SERVICE
TRIBUNAL ACT. AGAINST THE ORDER DATED
03/08/2021 PASSED BY RESPONDENT NO 3
RECEIVED ON ____26/08/2021 _ DURING
IMPLEMENTATION _PROCEEDINGS BEFORE
SERVICE __TRIBUNAL __KP____ WHEREIN
APPOINTMENT ORDER_DATED 22/08/2016 OF
APPELLANT IS WITHDRAWN WITH IMMEDIATE
EFFECT AND THEREAFTER DEPARTMENTAL
APPEAL __DATED  30/08/2021 _ REMAINED
UNRESPONDED EVEN AFTER ILAPSE OF 99
DAYS WHICH IS ILLEGAL AGAINST LAW AND
FACTS,

PRAYER IN APPEAL:

On acceptance of this service appeal, impugned order dated
03/08/2021 may please be set aside and appellant may please be
permitted to continue his service as per his appointment order
dated 08/10/2016 with all back benefits.
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OR IN ALTERNATIVE ~

Appellant may please be granted salaries from 10/08/2016 (i.e date
of appointment) till date and onwards and appellant may please be
granted experience certificate for the said period.

Respected Sir,

Appellant humbly submits as under:

. That appellant is equipped with qualification such as B.A with Diploma in

Medical Technology, domiciled and NIC of Mardan and two experience
certificates i.e
1 By Chief Executive Mardan Medical Complex from 06/10/2010 tll
10/10/2012.
ii.  From Jan 2013 all December 2015 by RAHAP Project KPK SDU
Building Civil Secretariat KKhyber Road, Peshawar (Copy of the
experience certificates are attached as Annexure A)

. That the Executive District Officer Health Mardan advertised posts of Medical

PHC Tech (MP) BPS-12.

. That appellant applied for the same as per qualification/experience detailed in

Para No 1 of this appeal.

. That appellant was tested and interviewed by the Selection Committee.

. That the Selecion Committee recommended appellant for appointment as

PHC MP BPS-12.

. That in pursuance of said recommendation by Selection Committee, appellant

was appointed as PHC (Tech) MP BPS-12 vide appointment order dated
10/08/2016 by the D.H.O Mardan (Copy of appointment order dated
10/08/2016 is attached as Annexure B)

. That medically the appellant was examined by medical superintendent, DHQ,

Hospital Mardan on 19/08/2016 (Copy of Medical Certificate is attached
as Annexure C)

. That appellant was posted in R.H.C Gumbat vide order dated 22/08/2016

(Copy of the posting order dated 22/08/2016 is attached as Annexure D)

~



9. That appellant submitted arrival report on the same day i.e 22/08/2016 (Copy
of arrival report is attached as Annexure E) @

10. That appellant regularly performed duty and his attendance register and the

concerned superior officers were satisfied from performance of appellant

(Copy of attendance register is attached as Annexure F)

11.That vide order dated 20/09/2016, District Health Officer Mardan cancelled
appointment order of appellant with immediate effect, which is illegal against
law and facts (Copy of order dated 20/09/2016 is attached as Annexure G)

12. That appellant served departmental appeal dated 10/10/2016 upon Director
General Health Department through registered AD which remained un-
responded even after lapse of 90 days. (Copy of Departmental appeal and
P.O receipt is attached as Annexure H)

13. That the present appellant filed service appeal before the Service Tribunal KP
against the order dated 20/09/2016 (Copy of the service appeal is attached
as Annexure I)

14.That the Honorable Service Tribunal KP accepted the service appeal of the
present appellant by setting aside the impugned order dated 20/09/2016 with
direction to the Health Department to issue show cause notice and after
submission of reply to the show cause, the same shall be concluded within a
petiod of 60 days (Copy of the judgment dated 18/12/2018 is attached as
Annexure J)

15. That a show cause notice was served upon the appellant on 30/01/2019 (Copy
of the show cause notice dated 30/01/2019 is attached as Annexure K)

16. That the appellant submitted written reply dated 11/02/2019 to the show cause
notice (Copy of the reply to show cause notice dated 11/02/2019 is
attached as Annexure L)

17.That the statement of the present appellant was tecorded by the inquiry
committee on 19/02/2019 (Copy of the statement dated 19/02/2019 is
attached as Annexure M)

18.That the enquiry was concluded on 20/02/2019 and the enquiry report was
submitted on 27/02/2019 (Copy of the enquiry report dated 20/02/2019 is
attached as Annexure N)



19. That despite the report of the enquiry committee, the competent authority
refrained itself from passing suitable order against the appellant in light of the
recommendations of the enquiry committee, 01

20.That the appellant meanwhile filed execution petition before the Honorable
Service Tribunal KP for the implementation of the judgment dated
18/12/2018 on 21/09/2020. (Copy of the execution form/petition is
attached as Annexure O)

21.That the direction of the Honorable KP Service Tribunal was for passing of
order within 60 days but the respondents failed to pass any order adverse to the
service of the appellant within 60 days and as per law and judgments of the
Honorable High Court Peshawar as well as judgments of this Honorable
Tribunal, the respondents cannot pass an order adverse to the service of the
appellant and the judgment of the Honorable Service Tribunal is to be
implemented in its true letter and spirit by continuing the first appointment
order dated 10/08/2016 of the appellant, as the withdrawal order dated
20/09/2016 was already set aside by Honorable KP Service Tribunal.

22. That during the execution/implementation proceedings before the Honorable
Service Tribunal KP, the appellant received office order dated 03/ 08/2021 on
26/08/2021 whereby the order dated 22/08/2016 was withdrawn with
immediate effect.(Copy of the office order dated 03/08/ 2021 is attached as
Annexure P)

23.That appellant served departmental appeal dated 30/08/2021 upon respondent
no 2 through registered post No 239 dated 30/08/2021 which remained
unresponded even after lapse of 90 days (Copy of the departmental appeal
along with post office receipt dated 30/08/2021 is attached as Annexure

Q)

24.That feehng aggtieved from the office order dated 03/08/2021, appellant
approaches this Honorable Tribunal on the following grounds:

GROUNDS:

A. Because the impugned order dated 03/08/2021 is illegal, against law and facts
and liable to be set aside.

B. Because as per the impugned order dated 03/08/2021, the posting order of the
appellant dated 22/08/2016 has been withdrawn with immediate effect and the
appointment order dated 10/08/2016 is still intact, meaning thereby that the
appellant is still in service of the Health Department and therefore is entitled to
perform his duty/service as per his appointment order dated 10/08/2016,
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C. Because even for the sake of argument without admitting the impugned order
as cotrect, appellant is entitled for the salaries from date of his appointment 1.

10/08/2016 dll 03/08/2021. / ;

D. Because as per the enquiry report dated 20/02/2019, the findings against the
appellant are reproduced as under: .

“Jamal Qadir has basic qualification of Matric Science and PHC
Technician Diploma. Matric Science and PHC Technician
Diploma/Certificates are true. He has shown experience of MMC
Mardan for two years after passing the PHC Technician Diploma.
But this two years experience was not paid job. No appointment
order of the experience and no salary slip of the experience were
found in his documents. According to Esta Code Criteria,
experience marks can be given to those candidates who have paid
experience from some Govt or Semi Government recognized
institute. Since the experience of Jamal Qadir is not paid therefore
he is not entitled for experience marks. He has given the following

marks as;

1) Matric Science : 50 Marks
2) PHC Diploma : 20 Marks
3) Higher Qualification : 08 Marks
4) Interview : 4.5 Marks
Total 82.5 Marks

His total marks become 82.5 and in the merit list the last candidate
got 89.5 marks. So the total marks of Mr Jamal Qadir are less than

the last selected candidate.”

E. Because the present appellant has not been awarded experience marks only due
to the reason that the experience of the appellant is not from a paid job which
is illegal and against law and facts. '

F. Because the Honorable Peshawar High Court Peshawar vide its judgment dated
04/02/2015 in case titled as Dr Ikram Ullah versus KP Agriculture University
Peshawar (W.P No 1012/2014) has held that experience acquired in any
manner cannot be taken away from a person merely because has not been paid
any remuneration or pay for the same. The relevant Para of the aforementioned
judgment is reproduced as under: (Copy of the judgment dated 04/02/2015
is attached as Annexure R) |

R For the purpose of experience it is not necessary that a
person must be serving against a post on regular basis. If a person
teaching in a University, particularly at Post-Graduate level
without taking any remuneration, it cannot be said the he has
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G.

K.

M.

gained and acquired experience without any wages is not entitled
for its benefits. Experience acquired in any manner cannot be
taken away from a person merely because he has not been paid
any remuneration or pay for the same. Experience means the
accumulation of knowledge or skill which results from the direct
participation in events or activities with or without any financial
benefit. The meaning provided by Wikipedia (Free Encyclopedia),
experience is the knowledge or mastery of an event or subject
gained through involvement in or exposure to it. From the above
definition, it can be easily gathered that infact, experience is a
process of getting knowledge or skill from doing, seeing or feeling

»

of things practically.........

Because since experience means accumulation of knowlédge or skill which
results from the direct participation in events or activities with or without any
financial benefit therefore discriminating the appellant merely on the ground
that the experience was not paid is 2 glare illegality.

- Because the provision of salary slips is irrelevant and not a requirement in light

of the judgment of the Honorable Peshawar High Court Peshawar dated
04/02/2015 in case titled as Dr Ikram Ullah versus KP Agriculture University
Peshawar (W.P No 1012/2014).

~

Because appellant has got experience for about 05 years. The relevant provision
of Esta Code is reproduced as under:

« C. Experience

Experience for one year 04
Experience of two years 07
Experience of three years and above 10

Because appellant as per aforementioned provision of law is entitled for ten
experience marks which have not been given to the appellant by the enquiry
officer.

Because if the ten marks of expetience are added to the total marks of the
appellant then the total marks of appellant becomes 82.5+10=92.5 and
therefore appellant falls within the merit as enquiry report envisages the last
selected candidate has secured 89.5.

Because appellant has not been treated in accordance with law and violated
Article 4 of the Constitution of Pakistan,

Because appellant has been discriminated infringing article 5 and 27 of the

Constitution of Pakistan.
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N. Because it is a settled law that once a vested right granted to anyone, he cannot
be diveste«| of the same.

O. Because the appellant’s name was reflected in the merit list and upon the same,
appointment order of the appellant was issued and the appellant was posted in

RHC Gumbat where he assumed charge and performed duty.

P. Because the principle of locus poenitentiae is attracted with full force to the
case of the appellant. Once a benefit accrued to the appellant, he cannot be
divested ot the same. The appellant cannot be divested of the same when no
action has been taken against the concerned delinquent official.

Q. Because it ere is no requirement as per law and rules that experience must be
from a Semi-Govt/Govt institute and experience merely means to acquire
knowledge or skill by engaging in any activity or task. Therefore the expetience
acquired by appellant by engaging and directly participating in events or
activides, cannot be taken away from the appellant as experience is acquiring of
knowledge or skill by doing, seeing or feeling things practically.

R. Because appellant is jobless and is therefore entitled for back monetary as well
as service benefits.

It is therefore humbly prayed that on acceptance of this service appeal,
impugned order dated 03/08/2021 may please be set aside and appellant may
please be permitted to continue his service as per his appointment order dated
08/10/2016 with all back benefits.

OR IN ALTERNATIVE

Appellant may please be granted salaries from 10/08/2016 (i.e date of
appointment) till date and onwards and appellant may please be granted
experience certificate for the said period.

Through

Supreme Court at
Distt: Courts Mardan

Dated:)_s/12/2021
AFFIDAVIT

I, Jamal Qadir S/O Fazal Qadir R/O Village and Post Office Garhi Kapura
Kandar Tehsil and District Mardan, do hereby solemnly affirm and declare that all

the contents of this Service Appeal are true and correct to the best of my knogledge
and belief and nothing has been concealed from this Court. . %

LY s !

Deponent
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Diploma In Medical Technology
HEALAT TE0TTOIRGE _\ '

SESSION | “n6a /5010

. Son / Daughter of

This is to certify that Mr. Miss. Mrs.
Batch bearinig Registration No

T
AN

Pognl GBAET . Of

Mr.
v /571, TMG /H.T/2507 4 Has passed the exainination of dipiomg in Medical Technology
AL

‘740 ._Marlisoutof .. Lsas -

In the yeear 0u/210  He Shé obtained

He / She has been Placedin ... Gt Grade.

ye
oo
- INCHARCT E -
‘Becrecy:Section
.+ Khyber Pakhitcoikhwa
- gdical Fagulty Peshawar




ON KHWA |
QESHAWAR PAKISTAN

Name o

Fmthel' ‘Nawet !'AZ‘AL._Q@_)_B____

Health Technology
4/2010

_1* SEMESTER, ‘ SESSION. NO 25014
Subject/paper Total Marks . Obtamed 1 Passing "Marks
R . . .. .| Marks .
| Anatomy , _...p 100 . 50 150 .. I
Pathology . . —1i00 . . 450 . - . ) 50 .| Passed
Pharmacology . - 100 50 . 150 . . | Passed .
Physiology/ Biochemistry 100 . 150 I | Pasged...
Result . 400 : 200 ) L
2" SEMEST]ER- . — . SESSION. 04/2010 LMo 350I4)
| Subject:/paper - Total Marks Obtained \ Pabsmg 1 Result ' i
' : - Marks . Marks .. Vo - o
Paper A 100 - 150 . asse ——
! Paper B ) . 100 . . | 50 50 . .
English - 100 © 157
Islamiat - 50 " 125
[ Result 1350 . 182
3% SEMESTIER N .
Subject:/paper Total marks . \Obtamed
. . | Marks
| Paper A ~1100. D
Paper B (100 .. oo | 50
Public Health ;il-ﬂo \l 50
TResult . — 1300 — 150,
4" SEMESTER. . - ES&J_ON ngmg (ROLL.NQ 25014)
Subject:/paper Totnl marks Obtamed Passing Marks Result j‘
o . . v - B el . . 1 Marks
Paperd 100 JRE R Passed
T T
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|
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.
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Son Daughter of

The Diploma registration of Mr Miss. Mrs. —Jamal @2 air

¥
¢

250 Fazal %adil hearing Registration No.? F j/ 53/M.IM5 Enrolment Provisional

Diploma Serial No. 2.0 Da;ted a/10,2040 is hereby renewed for the period of five

» 10/ 200" 09/2015
years with effect from ‘ : to

e w
| *GE
gecrecy Section

Prepared by: Khyber pakhioonkhwa Khyb
Checked by: ‘ Medical Faculty pgehanar  Medical culty Peshawar




Mardan Medical Complex

Teaching Hospital Mardan

- [3)

1o

" ' .

This is o cerify that Mr. Jamal Qadir S/o Fazal Qadir has been working in Mardan

Whom It May Cbncern

Medical Complex Teaching Hospital Mardan as a Health Technician from 06- 10-2010

to 10-10-2012.

The above named personis fully trained and assist all the senior Professor and Surgean

- inagood manner.

During the tenure of his service we found him devoted efficient, punctual and hard

working.

His performance is outstanding and his attitude with patiént & Staffis good.

We wish him success in his future career.

Mard< edical Complex

k Tedo ':f. WLMQ‘@"’“
\0‘@%“‘ . Mardan Medical Complex
\)C: r@%, } - Mardan
' e i \'}'\N "@)QJ.
AR A
O
G\)\‘:\" ".":"::\J
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Planning & Development Department
Government of Khyber Pukhtunkhwa Civil Secretariat Peshawar ’
Phone# 091-9211053, 9210195 Fax # 091-9210308
E-Mail: sdupdd_2007@yahoo.com l LL

Dated December , 2015

Experience Certificate

United Nation Development Program has initiated Refugee Affected & Hosting Areas (RAHA)
programme under ONE-UN. Under this programme rehabilitation of infrastructure, social mobilization &
community development. livelihood improvement through skill development and rehabilitation of
environment will be carried out in target areas. The RAHA -RAA component is being implemented
through SDU, P&D Department, Khyber Pakhtunkhwa. A Programme Management Unit (PMU) has been
established in SDU to implement the RAHA programme.

Refuges Affected & Hosting Areas (RAHA) programme is a joint initiatives of the Economic Affairs
Division, Government of Pakistan and UN system in Pakistan. The programme is being implemented by
UNDP and UNHCR through national & provincial implementation partners in Baluchistan and Khyber
Pakhtunkhwa under the National Implementation Modality (NIM).

The overall objective of the RAHA programme is to improve livelihoods, rehabilitate the environment
and enhance social ohesion within communities of refugee-affected and hosting areas. Under the RAHA
progralﬂme public services will be improved and community physical infrastructure rehabilitated in the
target ateas. The programme is funded by UN Agencies under ONE-UN Programme being piloted in
pakistan. The UN One Programme crosscutting issues relating to human rights, gender equality. civil
society engagement and refugees will be addressed.

This is fo_certify that Mr.Jamal Qadir $/0 Mr. Fazal Qadir of District Mardan has worked with
UNDP-RAHA Project in capacity of as Medical Technician from January 2013 to December ,2015.

During his tenure we found him sincere, trustworthy, proactive, pleasant, confident ,innovative, open to
challenges and best team player ‘He was professionally & technical sound, punctual ,hard-working ,
target oriented and a devoted staff. He proved himself capable of performing his tasks with Zeal & Zest
& up to the satisfaction of management.

We wish hiin all the best in his future endeavor.
i O
o
& N ar®

Muhathmad-ie

RAHA Project &r Pakhtunkhwa,
SDU Buildi jvil Secretariat,
Khyber Road, Peshawar Cantt,

Ph. No. 091-9211557
0345-8575996

e i e S S T T
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DISTRICT HEALTH. OFFICER ,Jf“’(

Mardan (Khyber Pakhtunkhwa)

Ph: # (0937) 9230030 Fax: # (0937) 9230349
Email: mardandho@gmail.com

No.

fUHO

Dated: /

OFFICE ORDER:

The competent authority is pleased to notify the following candidates for appointment
against the vacant positions of PHC Tech (MP) BPS-12 on the recommendation of
the Departmental Selection Committee of DHO Office Mardan plus usual allowances
as admissible under the rules and posted in the following health facilities .on the
following terms and conditions; *

PHC Technician (MP) BPS-12

/L(d.ﬂm’
v
S.# | Name- Father Name Address
' Vill- Shahnoor Pull p/o Takkar Teh: Takht
! Wagar Ahmad Mazullah Bhai Distt: Mardan
2 | Syed Shah Fahad Bakht Jamal Vill: & plo Galyara Distt: Mardan
I . Vill: Anwar Khan Kali p/o Pir Abad Teh:
3 | Riaz Khan Gul Zada Takht Bhai Distt: Mardan
N Vill: Noor Abad p/o Pir Sadi Teh: Takh!
4 | Imran Sayed Imam Jan Bhai Distt: Mardan
. . Vill: Chail kumbary p/o Lund Khwar Tehs:
5 | Hazrat Said Esa Khan Katlang Distt; Mardan:
" Vill: Jafar Dheri p/o Takar Teh: Takht
6 | Farooq Ahmad H?“ Monawar Khan Bhai Distt: mardan
.7 | Noor ul Islam M Shoaib Herawand Rustam District Mardan
. | Muhammad Ubaid ' ) . VIi: Shiekhano Kali p/o Garo Shah Teh:
| v Ullah Hafiz Ahmad Jan Takht Bhéi Distt: Mardan
. . Vill: & p/o Gujar Garhi Moh: Poswal Near
‘)‘ Amjid Khan M.uhammad Amin Petrgl Pump Dislt: Mardan
) : vill: Lundkhwar Teh: Takhl Bhai Distt:
.l 0 | Sher Ali Abdul Sattar Rahi Mardan
. Vill: Mansab Charsadda Road Teh: &
.ll Hlééyét Ullah Gul Bahadar Distt: Mardan
. e . Parkho Dheri Teh: Takhi Bhai
12} thtisham ul Hag Gulzar Ali Khan Distt:Mardan
. : ot Vill: Chato Hathain p/o Hathian Teh:
l..u Sher.l\'/l. .Khan Abdul Kabir Takhl Bhai Distt: Mardan
R R ) . Garhi Kapura Kandar Teh: & Dislt:
/.M 4amal Qadir Fazal Qadir Mardan
"o | Muhammad Imran Ittabad Colony p/o Jalala Teh: Takht Bhai
> | Khan Ameer Rahman Distt: Mardan
1o ' Taiﬁwr Khan Aurang Zeb Moh: Landaky P/o Parhoti Mardan

G '


mailto:mardandho@amail.com

4. Helghe is domiciled in District Mardan.

. His/her appointment is purely on temporary basis and is liable to termination at
any time without assigning any notice or reason.
Helshe _.Will remain on probation period of one year starting from the date of
joining services in the Health Department. The probation period if not extended in
writing shall be presumed to have been extended.
"4, Helshe will not be entitled to any TA/DA on joining his/her duty.
Helshe is declared medically fit for Govt: Service. :
6. He/she is liable to serve anywhere in the District as well as in Khyber-
~ Pakhtunkhwa (KPK).
. 7. Helshe will be'governed by such rules and order as may be issued by the
Government for the category of government servants to which he belongs.
8. If he/she intends to resign his services, he/she will give two months notice in
advance or deposit one month salary in lieu thereof to Government.

o

If he/she accepts the above-mentioned terms and conditions, he/she should report to
the office of the undersigned for duty on his/her own expense within seven days after
the receipts of this letter otherwise his appointment order will be considered as
cancelled. '

N.B: - He/she will have no legal rights to challenge his/her termination in case
his/her Academic & Professional documents have been found fake. '

N
o MPTITRT
I

—v':/?:.—:g:.
District Health Officer
Mardan

“Ve NP ( 3 . .
No. 9/&b=%5 pHo  Dated Mardan the: J0 1 & 12016
Copy. forwarded to the following for information and n/action: -

Director General Health Services, Khyber Pakhtunkhvsfa Peshawar.
Deputy Commissioner, Mardan.

District Nazim Mardan. .

District Comptroller of Accounts, Mardan.

Deputy District Health Officer, Mardan. /
Accountant DHO Office, Mardan.

.. All officials concerned.

o n s wN

District Health Officer
Mardan




- _ ﬂwx -
s > ) y
| MEDICAL CERTIFICATE D/Vﬂ" y577M ’(//
Name of Official W Lo s m/ /ﬁﬂﬂ/ ... /0?0/,9/;?/%{ IS
A1 Aa. . o)
Caste or Race tlilif &/Uw
Father's Name /Z/ZQ/ (ng/ 2 s

Residence W@%/ &%f?ﬂ [t A ... /Mf// ....... %
D licl... L
Date of Birth 2 - A.2.2.19 &7? (A 'I/é{/ /./l//.( )

Exact Height by Measurement ... S o
Exact mark of Identification A4
Signéture of the Official A v

‘'signature of the Head of Office . Wﬁﬁ

T o A0 ]+ Jrm—————

| do hereby certify that | have examined Mr}/ Jfﬂ?a.,/ﬂ)éiﬂ//nﬁ

for employment in the office of the - foa) VA W I A T —

| and cannot discover that he had any dlsease comr%gcable or other constitutional

affection or bodily infirmity except 4
| do not consider this is disqualification for employment in the office of the

above as /0 € Took LA =/2.. nis age'according to his /zsggfment
. 4 .

year and by appearance about year ., /\/M

Medlcal Superintendent,
DHQ Hospltal Mardan/&y

LEFT HAND THUMB AND FINGER IMPRESSION Olasrtor £ 800D

,’Daﬁg L 4}//) 5/ ulb

e e e e T T T e e et 41



DISTRICT HEALTH OFFICER
Mardan (Khyber Pakhtunkhwa)

Ph: # (0937) 9230030 Fax: # (0937) 9230349
Email: marda dho@ il,
ai ardandho@gmail.com _ K~ D

OFFICE ORDER

Reference this office order N0.9124-45/DHO dated 10/08/2016, thc compctent authority is pleased 10 Za
place the services of the following officials at the Health facilitics mentioned against their names. with
immediate effect..

<'No. | Name of Official | Designation BPS '"i;’lZ{EE'{;F]ST)E??.{Q""'"lié]'n";?}'ll?"'""'"""'
i, | Waqar Ahmad BTIC Toch (MP) | 12 | THQH Takht \ Against the vacant post at.
[ \ Bhai Malaria Igad of Account
2. | Syed Shah fFahad | PHC Tech (MP) 12 TDH Shahbaz Against the vacant post at
I ' L Garhi Malaria llcad of Account |
3.0 | lmran ‘ PHC Tech (MP) | 12 THQU Takht Against the vacant post at \
[ S \ _Bhai | Malaria lcad of Account
4. | Hazrat Said PHC Tech (MP) \ 12 TDI Lund Against the vacant post at
[ N P o Khwar ‘Malaria | fead of Account.
5. | Farooq Ahmad PLIC Tech (MP) | 12 TIHQH Takht Against the vacant post al
— - Bhai Malaria Hcad of Account |
6. Noor ul Islam — I"PIIC Tech (MP) 12 DI Rustam Against the vacant post at \
S - e ] . _ Malaria |lcad of Account |
7| Muhammad Ubaid PLIC Tech (MP) | 12 T11Q!1 TFakht Against the vacant post at
_jUllah 1. Bhai________|Malarial Icad of Account \
g, | Amjid Khan - PIC Tech (MP) | 12 RIIC Manga Againgt the vacant posi at |
[ T, ey v | Malaria] lead of Account \
9. | Sher M. Khan PIIC Tech (MPY | 12 R11C Shergarh Against the vacan! nost ot
R S [ D B e ME‘_‘.?‘.".'!’L‘_UEQ‘LQ':./}99‘!‘;"",‘..‘
10. | Sher Al PIIC Tech (MP) | 12 TDI Lund Against the vacant post al
) _ [ | Khwar Malaria Hcad of Account |
V1| Jamal Qadir P1IC Tech (MP) \ 12 RUC Gumbat Against the vacant post at
_Malaria 1 lead of Account
r 12. | Hidayat Ullah PLIC Tech (MP) ‘| 12 RUC Manga Against the vacant post |
RN, : i | I—— P HER N Cee |
‘,_ —Tr‘msmm liaq PLIC Tech (MP) \ 12 R11C Shergarh Against the vacant post l\
\ 14, | Riaz Khan —"IB1IC Tech (MP) 172 [ RIIC Shergarh | Against the vacant post |
\ i “Taimur Khan | PHIC T—(:_cﬂzl'{—(-l\?—l;‘)ﬁ'_l-’}.—- “CD Par | foli Against the vacant post |

of QUIF 1cad ol"AccmmJ

[ F—

».

\

District Health Oflicer

' £ ' Mardan
P " (omf” <
NO._‘Z_Q.Q"[%_':.:?:]W 10 dated Mardan the 2—774)8/2016 ;{D
Copy [orwarded to the: QM
1. Deputy Commissioner, Mardan. . @

3. District Nazim, Mardan. ,
3. District Comptroller of Accounts, M ardan.
4. Dcputy DHO Mardan.

5. Incharge of the Health Facility conccrncd.
6. Accountant DHO Office Mardan.

' A et
7. DS Cell, DI 10 Office, Mardan. (//Vz/ \*\\)\"“"\“
‘/?———.

g Officials concerned.

District 11calth Officer
Mardan

W
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DISTRICT HEALTH OFFlCER
Mardan (Khyber Pakhtunkhwa) ]44,«_)(- (o y
—

Ph: # (0937) 9230030 Fax # (0937) 9230349
ail.com

Email: mardandho@qm

{
{ M_ )

OFFICE ORDER::

As rccommended by tl c commlttcc 01 DILIO Office IVldl(.‘d.n vxdc}.lminuth of Mecting held in

DIIO Olhce on 19/09/2016 thc competent. authority 18 plcascd to withdraw and cancel the

~appointment order of Jamal Qadu s/o 1azal Qadir (Pl "' cchnman) at SNo 11, letter

No. 1004~2-64/DHO .dated 22/08/2016, with 1mmed1atc c[T cct m lar’ r"~1ntcmst of pubhc

District Heal th O[Ixccn
'-étrd'm

No, (1875~ 'f?ﬁf[)‘l'IO.datcd Mardan the 2 ¢ /? /2016

Copy forwarded 10 lhc _
1. Director Gener '11 IIcalth Scrvices Khybcx Pakh tunl\hwa
2. District Comptxollcr of Accounts Mardan. '
- Incharge RIIC Gumbal .
4. Accountant DHO Office, Maldan
.5.: DHIS Cell, DHO Office Mardan.

W)

6. Official concérned.

ﬁistrict [Health Officer
Mapda11



Subject:

y oY P

The Dirtctor General (Health) /
KPX Peshawar \ 9:5‘
APBEAL AGAINST THE ORDER OF DO _MARDAN
DATED.20/9/2016 WHEREBY APPLICANTI?S SERVICE 1iAs
BEEN WITHDRAWN WHICH IS YLLEGAL AGAINSY 1AW
AND FACT

Prayer: - On acceptance of this order dated 20/9/2016 passcd by DO

Sir,

2.
|
3t
4.
v s,
[
‘ b tié' M
. 9 |

- appointment order dated 10/08/2016 is Anncx-B3).

Mardan| may pleasc be withdrawn set asidc and appecllant may
other

lease be reinstated in scrvice with all back bencefits. Any

! N .
‘relief deemed fit may also be graciously granted.
Appeliants humbly submits as under”

'i‘hat ‘élpi)cllant is cquipped with qualification such as B.A with
Diploma in Medical Technology domiciled and NIC of Mardan
a'lnd two cxpericnce certificates i.c. '
‘ A) By Chicef Executive Mardan Medical Complex  from
6/10/2010 ll 10/10/2012.

From Jan 2013 till December 2015 by RATIAP Project

KPK SDU Building Civil Secrctariat Khyber Road

. B)

Peshawar. (Copy of Certificates/ Expericnoe are

Anncx-A)

That the Exccutive District Officer Health Mardan advertised posts
of Medical PHC Tech (MP) BPS-12.

That appellant applied for the samec as pet qualiftcation

/cxperience detailed in Para No. 1 of appeal. |
That appcllant was tested and interviewed by the Seiccuon
Committee.
That the

‘hppointment as PHC MP BPS-12.

Sclection Committee recommended  appellant for
That ih pursuance of said recommendation by Sclection
Cémmittee, appellant as PHC (Tech) MP BPS-12 vide appoiniment

order dated 10/08/2016¢ by the D.H.O Mardan {Copv  of



Kl
q

.

' -

g =

ek

That mcdically the appellant was cxamined by edicad
Superintendent, DHQ, Hospital Mardan on 19/08/2016 and (ound
fit. (Copy of Medical Certificate is Anncx-C).
8. ', Th’iat appellant was posted in R.H.C Gumbat vide order dated
22/:061/2016 (Copy of posting order dated 22/08/2016 is Annex-1).
9. | That appcllant submitted arrival report on the. same deucd ic.
\‘ 22/'08 /2016. (Copy of arrival report is Annex-Ii).
10. N Th;t appcllant regularly performed duty and his attendance register
and the conccrned Superior Officers were satisfied  from
i performance of appellant.(Copy of attendance register is Annex-¥).
11. | That vide order datcd 20/09/2016 District Health Officer, Mardan
,| carfccl}cd appointnﬁcnt order of appellant with immediate cffect
' which is illegal against law and facts on following grounds. (Copy
' ofActanc':cllation' order dated 20/09/2016 is Annex-G):- n
GROUNDS
2) Becausc impugned order is without any rcason and is against the 3
maxim of natural justice that cvery order must be supported by cogent
reasons.:
b) Because impugned order is arbitraf_v, whimsical and passcd in cursory
and slipéhf)d mannct.
¢) Because. appellant ﬁas""bccn condemned unhcard and violated the
fOrcmost‘-:aﬁd 1* princiI;al of Natural Justice which is well entrenched in
cven adrpinistratix’rc, Quasi Judicial and Judicial Systen. So much so
i+ that Adam and cven Dévil was afforded opportunity of hearing.
- . .
d) Bcc:ausc 'ﬁappc]lant has served to the entire satisfaction of his superiors
" arlldj thcrc}"is no complaint against appellant.
’ T
¢) IDecausc fio inquiry has been conducted.

Because appellant has not been associated with any inquiry.
. !
T

Because impugned otder has been passcd at the back of appellant.



’opm e -

)

] fj
Because. appellant  provided all the qu alification :I‘x Cates,

‘ dcgrccs/expcnencc certificates mentioned in Para No.1 of appeal at

the time of submission of documents as well as original at the time of

interview before Selection Committec.

Becausc there is no provisional in law for appointment of inquiry
without charge sheet/show causc notice and finding of any such
committec arc nullity in :,thc cye of iaw and at the best can be termed
probe finding inquiry.

Becausce without resort to KPK E&D Rules 2011, appellant can’t be

terminated from scrvice.

Because  as per 2006 SCMR 412/413 famous cascr of Saduliah

dcpartmcnt can’t take behefit of its own omission.

Because cancellation/withdrawal of appointment order are Germance to

. La,w/E&D Rules and appecllant’s appointment order can’t be

) cancellcd/ withdrawn without any backing of law.

Because appellant is jobless after cancellation for no fault and is not

permitted for duty, therefore entitled for back benefits.

On acceptance of this order dated 20/9/2016 passcd by  D.JLO
Mardan rqéy f)léasc be withdrawn sct aside and appecllant may please
be reinstated in service with all back benefits. Any other relief deemed

fit may also be graciousty granted.

Appellant .

o A7

Dated. /49 —/6™>® (6 Jamal Qadir S/0
: Fazal Qadir R/0
Garhi Kapura Mardan
|

Through
Amjac
| o Supreme Court of

! : - Pakistan
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BEFORE THE KHYBER PAKHTUNKHWA SERVIQE

TRIBUNAL, PESHAWAR

"
2]
Service Appeal No._[C/| CL_—/2017 A \"—\\0\{ ot ki i
:, i !’(." ,_33;\ \%’\‘- [['/ ‘
| Qadir S/o Fazal Qadi VT e e e
Jamal Qadir S/o Fazal Qadlr wa NS el e Dm )T |
R/o Garhi Kapura Mardan 2 \im.//:*/"“'ﬂ’—g‘LZ"/ ?i
|
VERSUS |
1.  Govt. of Khyber Pakhtunkhwa through Secretary |
Health, Civil Secretariat, Peshawar. |
| . |
> Director General, Health Khyber Pakhtunkhwa, |
judicial Complex, Khyber Road, Peshawar. |
o I
3. District Health Officer, District Mardan. , ]
............... Respondents I
| o |
Appeal u/s 4 of Service Tribunal !
~ Act against order dated 20.09.2016 |
passed by respondent No.3, |
whereby appellant’s service has |
peen withdrawn and departmental |
appeal dated 10.10.2016 remained |
un-responded even after 90 days, |
: which is illegal against law and |
Fliedto-day o o | \
4y et
jsv.f: %’rﬁr{ ‘ ft‘.\T"ph !

)
}ID PRAYER:
on acceptance of instant

J\ ;“

service appeal the impugned ?\i;‘;k i
order dated 20.09.2016 passed o,
by D.H.0, Mardan may please



reins
back penefits. Any oth

Sir,

Appellant hum

pe withdrawn / set-aside

R @
; |

appellant may  pleasé be U
39

and

tated in service with all

er relief

deemed fit may also be

graciously granted.

bly submits as under;-

That appellant is equipped with qualification

1)
such as B.A with Diploma in Medical
technology, domiciled and NIC of Mardan and
two experience certificates i.e.
i. By Chief Executive Mardan Medlcal
Complex from 06.10.2010 till
10.10.2012.
ii. From Jan 2013 till December 2015 by
RAHAP Project KPK SDU Building Civil
Secretariat Khyber Road, Peshawar.
(Copy of Certificates/ Experience
are Annex “A”) |
2) That the Executive District Officer Health,
| ATTEST??D Mardan advertised posts of Medical PHC tech
' =3 (MP) BPS-12.

r ~
-.4/". P z" /ﬁ vT\\I ”-“'3

:’1&: \}L.,;. ”’b'—mdi
Peshawar

1"»1‘4 A(ﬂ nkirwa ‘f
quail ication/ &Xxp

d for the same as per

That appellant applie
in Para

3)
enence detailed

No.1 of appeal.

nt was tested and interviewed DY

4) That appella
the Selection Committi2e.



5) That the Selection Committee recommended

appellant for appointment as PHC MP BPS-

12.

6) Thatin pursuance of said recommendation by

Selection Committee, appellant as PHC
(Tech) MP BPS-12 vde appointment order

dated 10.08.2016 by the D.H.O, Mardan.

(Copy of appointment order dated

10.08.2016 is Annex “B”)

7) That medically the appellant was examined

by medical Superintendent, DHQ, Hospital

Mardan on 19.08.2016 and found fit. (Copy

of Medical Certificate is Annex “"C”) "

8) That appellan't was posted in R.H.C Gumbat
vide order dated 22.08.2016. (Copy of

posting order dated 22.08.2016 is Annex

||DII)-

9) That appellant submitted arrival report on the

same day i.e 22.08.2016. (Copy of arrival

report is Annex “E”)

arly performed duty and

10) That appellant regul
d the concerned

ATTESTED his attendance register an
Superior ~ Officers were satisfied from
performance of appellant. (Copy of

dance register is Annex “F”)

AR R
et PAL ttinichwa atten
dervice Tribunal,
b
Pushawar

11)

That vide order dated 20.09.2016, District

Health Officer, Mardan cancelled appointment
order of appellant with immediate effect,
which is illegal, against law and facts. (Copy

€

-
&



- 12)

of impugned order dated 20.09.2016 is

Annex "G”)

That appellant served departmental appeal
dated 10.10.2016 before respondentNo.2
through registered A.D, which remained un-

responded even after lapse of 90 days.

: (Copy of Departmental appeal is Annex

13)

14)

“H” and P.O receipt is Annex "I”)

That appellant is jobless since withdrawal

order.

That appellant now approaches this Hon'ble

Tribunal on following grounds:-

GROUNDS

A.

. B.

C.

#yinwn that  Adam and Eve Devil

Because impugned order is without any
reason and is against the 3 Maxim of

Natural Justice, that every order must be

supported by cogent reasons.

Because impugned order is arbitrary,

whimsical and passed in cursory and slipshod

manner.

Because appellant has bee
unheard and violated the foremost and 1%

- Principle of Natural Justice, which is well

entrenched in even administrative, Quasi

judicial and Judicial System. So much so,
was afforded

opportunity of hearing.

n condemned




D. Because appellant has served to the entire
satisfaction pf his superiors and there is no

complaint against appellant.

E. Because no inquiry has been conducted.

nt has not been associated

F. Because appella
with any inquiry.

G. Because impugned order has been passed at

the back of appellant.

provi,ded all the

rees/ experience
o.1 of appeal
umants

H. Because appellant
qualification certificate, deg

certificates mentioned in para N

at the tim
as well as original at the time of interview

e of submission of the doc

before Selection Committee.

is no provision in law for

icer without charge

1. Because there
appointment of inquiry Offi
d finding of any

sheet/ show cause notice an

he eye of 1aw

ommittee are nullity in t
be finding

e best can be termed pro

such C
and at th
inquiry.

j. Because without resort of KPK E&D Rules,

2011, appe\lant can
AT &)
R | SerViCe'

't be rerminated from

6 SCMR 412/413

h department can't

] M,K Because as per 200

t \ h
'-‘-l ‘,M famous ‘case oOf Sadulla
e benefit of its own omi

[

- wu.ll var )
ission.

tak

L. Because cancel\ation/ withdrawal of
appointment order are Germane tn 1w/ FRD




Rules and appellant’s appointment order
can't be cancelled/ withdrawn without any

backing of law.

M. Because appellant is jobless after cancellation

for no fault and is not permitted for duty, B

therefore, entitled for back benefits.

It is therefore, humbly prayed that, on
‘accéptance of instant service appeal the
impugned order dated 20.09.2016 passed by
D.H.0, Mardan may please be withdrawn/ set-
aside and appellant may please be reinstated in
service with all back benefits. Any other relief

deemed fit may also be graciously granted.

Appellant M

Through o

Amjaqu(,\li (Mardan)
Advocate -
Supreme Court of Pakistan

VERIFICATION

It is verified that, the co‘ntents of the appeal are
true and correct to the best of my knowledge and
belief and nothing material has been concealed

from this hon’ble Tribunal. : /’(/67

Deponent




e

o

Service Appeal No.o

18:12.2018
g Pa:indakheil,‘Assvistant Advocate General for the "\

.- Arguments heard and record perused.

109/2017

!

Appellant alongwith his counsel present{:{ ’

Vlde our- detailed. mdgment of today consisting of three pages

: “placed:in connected-Serv_icc’Appeal No. 108/2017 “titled Ihtisham ul

Haq Versus Government of Khyber Pakhtunkhwa through Secretar)l'

’ l-l'_calth Civil. Secrétariat. l’es’_hawar and two others, we accept the

-;,ba_ppcal scl-mdc thu 1mpuuncd order with the direction 1o the

e respondent-department to i1ssue show-cause notice to the appellant

; that why his- appomtment or der be not withdrawn on such ground and

A | perlod of 60 d'iys llom thc date of receipt of this Judoment positively.

after reply of the show- ause-notice, the same be decided within ' 2

l
l

However, the remstatcmenl of the appellant will be subject to the
|

decision/outcome of the show-cause notice and the same must be

communicated to the appellant. Parties are left to bear their own

COSlb F 1lc be conugmd to the record room.

~ ANNOUNCED |
18.12.2018 | //i///mmm/f%wlm
L, (MUHAMMAD AMIN KHAN KUNDI)
MEMBER

(HUSSAIN SHAH)

" T ongy “MEMBLR




i

Ihtisham ul Hag S/o Gulzar Ali Khan
R/o Parkho Dheri Tehsil Takht Bahi, District Mardan.

|. Government of Khyber Pakhtunkhwa through Secretary Health, Civil Secretariat,

 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
. PESHAWAR
SERVICE APPEAL NO. 108/2017

Date of institution ... 31.01.2017
Date of judgment ... 18.12.2018

VERSUS ‘ i

Peshawar. .

2

2

o M. Amjid Al Advocate.

Director General Health, Khyber Pakhtunkhwa. Judicial Complex. Khyber Road.

Peshawar. -
1 Distriet Health Officer, District Mardan.

(Respondents)

APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT ?
AGAINST ORDER DATED 20.092016 PASSED BY RESPONDENT

NO. 3. WHEREBY APPELLANT SERVICES HAS BEEN |
WITHDRAWN _AND DEPARTMENTAL _APPEAL DATED ,
10.10.2016 REMAINED UN-RESPONDED EVEN AFTER 90 DAYS. |

WHICH IS ILLEGAL AGAINST LAW AND FACTS. ‘ i

For appellant.

\t ™S Mr. Riaz Ahmad Paindakheil, Assistant Advocate General .. For respondents.
.\\': ~ . L :
‘\-.\\‘\. ~  Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)

Y MR. HUSSAIN SHAH MEMBER (EXECUTIVE)

shall dispose of inst

“Jamal Qadir Versus Government ol Khy

|

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI. MEMBER: - Our this judgment

ant service appeal as well as Service Appeal No. 109/2017 titled

ber Pakhtunkhwa through Secretary Health.

Civil Secretariat. Peshawar and two others™ as common question of law and facts are

involved in both the appeals.

2

L.

Appellants alongwith counsel present. Nr. Riaz Ahmad Paindakheil, Assistant

Advocate General for the respondents present. Arguments heard and record perused. i

-

J.

Technician (MP) BPS-12 on the recommendations of Departmental Selection

Briel facts of both the cases arc that the appellants werc appointed as PHC



Committee by the competent authority vide order dated 10.08.2016. However, the

competent authority withdrawn/cancelled their appointment orders with immediate

effect vide order dated 20.09.2016 on the basis of minutes of meeting held in DHO

3
%
Office on 19.09.2016. The appellants filed departmental appeal on 10.\10.20143\\"111011

was not responded hence, the present servicc appeals on 31.01 2017.

4. Respondents were summoned who contested the appeals by filing written

reply/comments.

5. Learned counscl for the appellants contended that the appellants were

appointed by the competent authority on the recommendation of Departmental

Selection Committee

as PHC Technician (MP) BPS-12 after fulfilling all the codal

rormalities. Tt was further contended that the appellants were medically examined by

the Medical Superintendent and found fit. 1t was further contended that the appellants

were posted and they submitted their arrival reports. L was further contended that the

appellants  werc regularly performing their duties and the appellants were fully

qualified and having expericnce for the said post but the competent authority

cancelled/withdrawn their appointment orders vide order dated 20.09.2016 without

any notice. It was further contended that the respondent-department was bound to

issue show-cause notice before passing of adverse order against the appellants

regarding withdrawal of their appointment orders. 1t was further contended that the

appellants were condemned unheard and the respondent-department has violated the

! . . . . -
principle of natural justice therefore, the impugned order 1s illegal and liable to be set-

aside.

0. On the other hand, fcarncd Assistant Advocate General for the respondents

opposed the contention of learned counsel for the appellants and contended that a

meeting was held under the Chairmanship of DHO Mardan and it was found in the

<aid meeting that the experience certificates of the appellants were not valid. It was '

further contended that the appellants have got no valid experience certificates and was

crroncously given experience marks which was then deducted from the appellant out |

of total marks therefore. the appellants were not qualified for the said post and the |

has rightly withdrawn the appointment orders of the appellants.

/nf L' Dtcaasieciond prer gy
Vs % SR S I a

competent authority
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7. Perusals of the record reveals that hoth the appellants were appointed by the

competentauthority on the- recommendation of Departmental Selection Commiltee

after fulfillment of all the codal formalities vide order dated 10.08.2016. The record

further reveals” that the appellants were medically examined by the medical

Superintendent of DHQ Hospital and they submitted their arrival reports. The record

[urther reveals that the appellants were performing their duties regularly however, vide

order daled 20.09.2016 the compeient authority cancetled/withdrawn their

appointment orders with immediate effect on the basis ol minutes of meeting held on

19.09.2016 withoul issuing ol any show-causc notice to the appellants and without

b .

giving opportunity of pcrsonaL hearing. meaning thereby that the appellants' were

—
condemned unheard. Although it was mandatory for the respondent-department to

issue any show-cause notice before passing any adverse order against the appellants

(herefore. the respondent-department has violated the principle of natural justice which

has rendered the impugned order illegal and liablc to be set-aside. As such, we accept
the appeals. - scl-asicl_c the impugned orders with the direction to the respondent-

department: o issuc: show-cause nolu,c to both the appellants that why their

appointment- Qrdc_rs-bc not withdrawn on such ground and after reply of lhc show-

causc |101ice.'-1i]¢.1'same be-decided within a period of 60 days from the date of receipt

of the appellants will be

of this judgment: positively. However, the reinstatement
. oo

subject to the - decision/outcome of the show-cause notice and the,lmust be

communicated -to the appellants. Parties are left to bear their own costs. File be

consigned to:the record room. - ‘

18.12.2018
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DISTRICT HEALTH DEPAR TMENT- MARDAN /5 07
DISTRICT HEALTH OFFICER MARDAN

KHYBER PAKHTUNKHWA

Phone # (0937) 9230030 Fax: # (0937)9230349)- f
No./470 —7 % [DHO (P&D ) Dated 3P Jo} [2019
' B !

|

Mr. Jam! Qadar s/o Fazal Qadar PHC Technician ( MP)Malaria BPS-12 RHC Gumbat
village Kandar P.O Garhi Kapura Tehsil & District Mardan

Subject:- FINAL SHOW CAUSE NOTICE '
I, (Dr. Fazli Hadi District Health Officer ), as competently authority ,under the

Khyber r Pakhtunkhwa Government Servants (Efficiency and Discipline ) Rules, 2011, do |
here by serve ,you ,Mr. Jam! Qadar s/o Fazal Qadar PHC Technician ( MP) RHC Gumbat ‘
village Kandar P.O Garhi Kapura Tehsil & District Mardan ,as follows: |

That consequent upon the completion of Enquiry conducted against you by the Enquiry |

committee; )
Jam satisfied that you have committed the following acts Jomission specified in |

~ rules3 ofthe said rules.
(a). Due to Computer Operator mistake ( written statement placed on record) .

(b). . No Valid Experience
©. No Salary Slip.
iv. No. attendance record.

2. Asresult therefore, I as competent authority, have have decided to impose upon you
the penalty of SHOW CASUE under rulers 4 of the said rules. . i
N ,

3. You are therefore required to show cause as to why_the afforded penal Id not
be imposed upon you and also intimate whether you deésire. to be reard—imperson .

4. If noreplay tothis notice is received within seven days or not more than fifteen days
of its delivery ,it shall be presumed that you have no defense to put_in and in that case |

“an ex —part action shall be taken against you.
5. A copy of the findings of the inquiry committee is enclosed. t (y/
District Health Officer
Mardan. F

Copy forwarded to the following for information .
1. Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar for information w/r to his
letter No. 89/ST dated 11/01/2019 regarding judgment dated 18/12/2108 passed by
Honorable Muhamamd Amin Khan Kundi Member Service Tribunal MemberPeshawar.
2. Diréctor General Health Services Khyber Pkahtunkhwa Peshawar. '
3. Senior Medical officer Incharge RHC Gumbat.

W District Health Officer
. Mardan

Jerol- 1814685

,é;’;r'ueo/ DaLe » “ DL[ LO(-? ‘ i
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Date: 30-01-2019

‘\‘”M,f
To £
. The District Health Officer
MARDAN.';
Subject: “REPLY'TO SHOW CAUSE NOTES”
Sir, Appliéahi humbly submits as under|

| have not been associated with inquiry

- associated with inquiri/ and on one sided inquiry, | can't be legally issued

Notice on the basis of fact finding inquiry.

That Para “a” of show 'casé notés is incorrect. TlJ

. So | request that | ma%/ please be

e statement of Computer Cbperator has

not been recorded in my presence so legally this statement is ¢f no value jnd can't be

used against me. Aszjjper 1996 SCMR 413, th‘a officer whose are wron

unished.

1996 SCMR 413 read as under.

“Gonstitution of Pakistan (1973), art 212(3)..; T
appointmeht of 6ivi| s’érvant ‘v.vas‘ irregular... Se
civil servant... Validityi;%..Depaﬁhent;s plea was 1,
for the post in question..Department having itself
basis in violation of riles could not be allowed

terminate services of civil servant merely becau

should be

Lvice tribunal orderedi;reins}tatement of
ot that civil ser]vant lacked qualification
:appointment ciT/iI serv_ant on temporary
(o} talle benefit of its lapses in order t?
5e it had itself committed irregularity in

\iiolating procedure governing such appointmentfervice tribunal having re-Lr:stated civil

servant could not be deemed to have comrriitter

appeal was refused in circumstances.

2005 PLC (CS) 1165 reads as under,

any illegality or irregularity...Leave to

Shdw Case '

srmination of services on ground that

) illegal appointment... Termination of service...Imposition of penalfy"byf appointing
~ authority responsible for making Ilegal appointment... Validity...Appointment of an |
employee, if made illegal, could not be canclelled under efficiency and discipline .

riles...Instead of takirig action against such enzl?ployee, action must be taken against |

G . i Y
LT . il
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appointnﬁent authority for corpmittihg misconduct by illegal apppintment as per his own

admission. .. Principle illustrated.

(b) That para (b) of experience is incorrect becatlee my experience is correcl:t and | have

verified it from the concert department. Verified photo copy of experience certificate is
attached. It is further stated that for the first tinje (DHO Office) called me to verify my
experience. In this very flrst opportumty | venﬂe my experience. You may verify it from

MMC Mardan. Everythlng is on the record.

The attested attendance record is attached back side of the application.

(c) ‘even we did not get salary slip.

it is further submitted that | have performed duty for 40 xdays with your good self which -

days too is to be counted

2---—-5 that paras 2---'-'---5 of show cause notes %re incorrect deiced.
lam innocent, falsely charged. Show Cause Notice, rAay please be withdra\};vn.

| may please be exonerated of the charges le\)|eled against me and the #how Cause

Notes may please be filed. . ' .

|

Name: Jamal Qadir s/o Fazal dadir.
CNIC: 16101-9181468-5.
Adress: Villg & P/o Garhi kapura kandar,
Tehsil and Distt: Mardan.
EX RHC Gumbat.
Phone: 0345-93668l 7,0310-1 9]80380

D{ated: 11-02-2019

i3
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The Iﬁduiry Committee : f/\
DH_Q Ofﬁee, Mardan. o\ '
. ' - . . 4 l
Subject: STATEMENT OF JAMAL OADIR SON OF FAZAL QADIk R/O GARHI |
KAPURA KANDAR TEHSIL & DISTRICT MARDAN I
R/Sir | ’

It 1s stated that in July 2016 D}iO Ofﬁce Mardan Advertlsed some posts of |
PHCs Techn101ans in Dally Mushrlq Annex (a). ' |

I applied for the méntioned post and submit 1py documents in to the D*—IO, Mardan. The|

concerned authority ‘published shortlist in which I found my name Mr. Jamal Qadir S/o,
Fazal Qadlr selected in DHO office mardan. After that on date 02/08/2016 I was called for

1nterv1ew My interview was very good and the members of the penal were satisfied from |

qualification and interview. ‘ ]

After interview the departmental select1on cor}nmtt’ee prepared a merit list for recrultment‘

in merit list I (J amal Qadir) was at ser1al No. 14 top 16 candidates had tq be appointed. Sol
DHO Office Mardan appomted me as PHC Teéhmctan BPS- 12 purely on their own merit. |
i

-

Then DHO Ofﬁce Mardan issued me appomtri-lent order No 9142 45/DHO on date 10- 08
2016 Annex (b). - ' : ' :

i
|
The DHO office Mardan 1ssued my place of pdstmg order No 10042-64/DHO on dated 22*1

!

DHQ Hospital Mardan did my medical examldatlon on 19-08-:2016 Annex (c).

08-2016 and I was posted in RHC Gumbat nex (d)

There after I submltted my arrival report vide No0.10042/64 on dated 22/0?/2016 (forenoon) '
which copy is attached Annex (e). - : : ' C ;

I was performmg my regular duty and the 1ncharge of RHC Gumbat was satisfied from mj/

i

duty. Annex (f).
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Ofﬁce Mardan in whlch my termination order was present Annex (g).

In termination no' reason of termination was mention

regarding my termination matter but nobody allowed m

I tried many time to meet DHO Mardan to discuss this matter but in vain.

On 5th October after performing my duty when I went home I received a letter from DHO!

C

ed I concerned DHO Ofﬁce Mardan
e to meet DHO of District Mardan.‘i

i

So DHO Ofﬁce Mardan did not explalned me even the reason of termination N
given to me no show case was called

- Explanation was called from me. No warning was

- from me. I was not’heard even from single time. No opportunity was glven to me for an)(

- type of clarlﬁcatlon Even DHO Office Mardan did not explained me the reason of my

" termination: I was kept in Dark all my this statement in purely truth “and nothing 1s

i concealed from my/side.

'
'

" Irequest this enqﬁiry committee to clear with me with Justice. :

Dated: 19-02-2019,

' (JAMAL QADIR)
. S/o Fazal Qadir

CNIC #: 16101-9181468-4

Mob: 0345-9366807
0310-1980380

!
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

fN Re:
S.Appeal No.109/2017

Jamal Qadir...es e ereeeease et eeenenereas Appellant
~ Versus |

Govt. of Khyber Pakhtunkhwa through
Secretary, Civil Secretariat & others .......Respondents

APPLICATION FOR IMPLEMENTATION
OF JUDGMENT DATED 18.12.2018 OF
THIS HON’BLE TRIBUNAL

Sir,
'gl

Applicant humbly submits as under:-

1. That applicant filed titled Service Appeal
No.109/2017 before this hon’ble Tribunal with

the prayer that:-

“the impugned order dated 20.09.2016
passed by D.H.O, Mardan may please be

withdrawn/ set-aside and appellant may
please be reinstated in service with all
back benefits. Any other relief deemed

fit may also be graciously granted”

2.  That appeal of the applicant came up for
hearing on 18.12.2018, and this Hon'ble
Tribunal was pleased to allow the appeal of the

applicant with the following order:-

“we accept the appeal, set-aside the
impugned order with the direction to the
respondent-department to issue show-
cause notice to the appellant that why
der be not withdrawn
on 'such ground and after reply of the
the same be decided
from the date

of receipt of this judgment positively.
the reinstatement of the

'his appointment or

show-cause notice,
within a period of 60 days

Howevelr,




appellant will be subject to the decision/
outcome of the show-cause notice and
the same must be communicated to the

appellant”

(Copy of order/ judgment dated 18.12.2018 is
Annex “A")

3. That after announcement of judgment dated
18.12.2018, the applicant send the attested
copy of the said judgment to the respondents
through registered letter dated 08.01.2019 for
the implementation of the same. (Copy of letter
dated 08.01.2019 is Annex “B")

4. That since announcement of judgment/ order
dated 18.12.2018 the same has not been
implemented, despite several request of the
applicant, but in vain.

5. That omission of respondents to act upon the
order of this Hon’ble Tribunal speaks of the fact
that respondents has undermined the authority
of this Hon’ble Tribunal and have not moved
even an inch for implementation of the same.

6. That this omission/ act of respondents squarely
falls within the ambit of contempt of court as
respondents have conveniently ignored the time
frame provided by this Tribunal Court.

It is therefore, humbly requested to please
direct respondents to implement the judgment
dated 18.12.2018 in its letter and spirit/7

e ﬁd

Applicant
Through /)
Amjald (Ali (Mdrdan)

Advocate
Supreme Court of Pakistan
AFFIDAVIT

I, do hereby affirm and declare as per instructions
of my clients that the LORFRINS of this Application are

true and corect ang¥ be@:\n concealed from
this hgjpogab
e
roi ¥
‘.&1\\ (o /
.‘; . »



District Health Department ~ Mardan
DISTRICT HEALTH OFFICER -

Mardan (Khyber Pakhtunkhwa)

Ph: # (0937).9230030 Fax: # {0937) 9230283
Email: mardandho@g‘mail.com

OFFICE E ORDER:

As per order of the Honourable Scmce Tribunal Peshawu

E.P No. 165/”019 to conclude the proceeding of show cause notlclg

competent authorlry is pleased to withdraw/ cancel the appomtment oxcle

‘!u‘ 1

Jamal Qadir s/o Fazal Qadir (PHC-Technician) at S.No.11 vxde letter No 10042 64/DHCD" ated;
22/08/2016, with immediate effect in Idrge interest of public.

N&l5éjzg$jijono

Copy imwaldcd to lhc

Dirzctor General Health Services, Khyber Pakhtunl\h\va P haw
District Comptroller of Accounts, Mardan.
Accountant DHO Office Mardan.

DHIS Cell, DHO Office, Mardan.
Official concerned. '

Office copy.

RN S
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Subject:

PRAYER:-

The Director General

Health Department KP,
Judicial Complex Khyber Road,
Peshawar

Departmental Appeal against the order dated 03/08/2021 Received
on 26/08/2021 during Implementation proceedings before the

Service Tribunal KP which is_illegal against law and facts and
liable to be set aside. '

On acceptance of this appeal, order dated 03/08/2021 may please
be set aside and appellant may please be permitted to continue his
setvice as per his appointment order dated 08/10/2016 with all
back benefits.

OR IN ALTERNATIVE

Appellant may please be granted salaries from 10/08/2016 (i.e date

of appointment) till date and onwards and appellant may please be
granted experience certificate for the said petiod.

Respected Sir, |

1. That appellant is equipped with qualification such as B.A with Diploma in

Medical Technology, domiciled and NIC of Mardan and two experience -

certificates i.e |

1.

ii.

By Chief Executive Mardan Medical Complex from 06/10/ 2010 all

10/10/2012.
From Jan 2013 till December 2015 by RAHAP Project KPK SDU

Building Civil Secretaiat IKhyber Road, Peshawar (Copy of the

experience certificates are attached)

2 That the Executive District Officer Health Mardan advertised posts of Medical
PHC Tech-(MP) BPS-12.

3. That appellant applied for the same as per qualification/experience detailed in
Para No 1 of this appeal.

4. That appellﬂnt ‘was tested and interviewed by the Selection Committee.



M.

5. That the Selection Committee recommended appellant for appointment as
PHC MP BPS-12.

6. That in pursuance of said recommendation by Selection Committee, appellant
was appointed as PHC (Tech) MP BPS-12 vide appointment order dated
10/08/2016 by the D.H.O Mardan (Copy of appointment order dated
10/08/2016 is attached) S

7. That medically the appellant was examined by medical superintendent, DHQ,
Hospital Mardan on 19/08/2016 (Copy of Medical Certificate is attached)

8. That appellant was posted in RH.C Gumbat vide vordel;r dated 22/08/2016
" (Copy of the posting order dated 22/08/2016 is attached)

9. That appellant submitted arrival report on the same day i.e 22/08/2016 (Copy
arrival report is attached)

10. That appellant regularly performed duty and his attendance register and the
‘concerned  superior officers were satisfied from - performance of
appellant.(Copy of attendance register is attached)

11.That vide order dated 20/09/2016, District Health Officer Mardan cancelled
appointment order of appellant with immediate effect, which is illegal against
law and facts (Copy of order dated 20/09/2016 is attached)

12.That appellant served departmental appeal dated 10/10/2016 upon Director

General Health Department through registered AD which remained un-
responded even after lapse of 90 days. (Copy of Departmental appeal and
P.O receipt is attached)

13.That the present appellant filed service appeal before the Setvice Tribunal KP
against the order dated 20/09/2016 (Copy of the setvice appeal is attached)

14.That the Honorable Service Tribunal KP accepted the service appeal of the
present appellant by setting aside the impugned order dated 20/09/2016 with
direction to the Health Department to issue show cause notice and after
submission of reply to the show cause, the same shall be concluded within a
petiod of 60 days (Copy of the judgment dated 18 /12/2018 is attached)

15.Thata shoW cause notice was served upon the appellant on 30/01/2019 (Copy
of the show cause notice dated 30/01/2019 is attached)

16.That the appellant submitted written reply dated 11/ 02/2019 to the show cause
notice (Copy of the reply to show cause notice dated 11/02/2019 is

attached)
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GROUNDS:-

17.That the étatemen}t of the present appellant was recorded by the inquiry ‘
committee on 19/02/2019 (Copy of the statement dated 19/02/2019 is |

-attached) '

18.That the enquiry was concluded on 20/02/2019 and the enquity report was
submitted on 27/02/2019 (Copy of the enquiry report dated 20/02/2019 is |

attached)

19.That despite the report of the enquiry comunittee, the competent authority |
refrained itself from passing suitable order against the appellant in light of the |
|

recommendations of the enquiry committee.

20.That the appellant meanwhile filed execution petiu'on before the Honorable
Service Tribunal KP for the implementation of the judgment dated |
18/12/2018 on 21/09/2020. (Copy of the execution form/petition is |

|

| |

attached)

21.That the direction of the Honorable KP Service Tribunal was for passing of |
order within 60 days but the respondents failed to pass any order adverse to the
service of the appellant within 60 days and as per law ahd judgments of the |
Honorable High Court Peshawar as well as judgments of this Honorable |
Tribunal, the respondents cannot pass an order adverse to the service of the
appellant and the judgment of the Honorable Service Tribunal is to be |
implemenfed in its true letter and spirit by continuing the first appointment
order dated 10/08/2016 of the appellant, as the withdrawal order dated
20/09/2016 was already set aside by Honorable KP Service Tribunal.

22.That duting the execution/implementation proceedings before the Honorable
Service Tribunal KP, the appellant received office order dated 03/08/2021 on
26/08/2021 wheteby the order dated 22/08/2016 was withdrawn with
immediate, effect.(Copy of the office order dated 03/08/2021 is attached)

03.That feeling aggrieved from the office order dated 03/08/2021, the appellant .
“approaches the Director General Health Department being the next higher |
authority.‘:.The office order dated 03/08/2021 is illegal, against law and facts .
and liable to bet set aside on the following grounds: : |

A. Because the impugned otrder dated 03/08/2021 is illegal, against law and facts

and liable to be set aside.

B. Because as per the impugned order dated 03 /08/2021, the posting order of the
appellant'dated 22/08/2016 has been withdrawn with immediate effect and the |
appointment order dated 10/08/2016 is still intact, meaning thereby that the
appellant is still in service of the Health Department and therefore is entitled to -

perform his duty/service as pet his appointment order dated 10/08 /2016. !
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C. Because even for the sake of argument without admitting the impugned order

as correct, appellant is entitled for the salaries from date of his appointment i.e

10/08/2016 1l 03/08/2021.

D. Because as per the enquiry report dated 20/02/2019, the findings against the

E. Because the presen

appellant are reproduced as under:

“Jamal Qadir has basic qualification of Matric Science and PHC
Technician Diploma. Matric Science and PHC Technician
Diploma/Certificates are true. He has shown experience of MMC
" Mardan for two years after passing the PHC Technician Diploma.
But this two years experience was not paid job. No appointment
order of the experience and no salary slip of the expetience were
found in his documents. According to Esta Code Criteria,
expetience marks can be given to those candidates who have paid
expetience from some Govt or Semi Govei\ment recognized
institute. Since the experience of Jamal Qadir is not paid therefore
he is not entitled for experience marks. He has Igiven the following

matks as;

1) Matric Science : 50 Marks
2) PHC Diploma : 20 Marks
3) Higher Qualification : 08 Marks
4) Interview : 4.5 Marks
Total - 82.5 Marks

1
His total marks become 82.5 and in the merit list the last candidate
got 89.5 marks. So the total marks of Mt Jamal Qadir are less than

the last selected candidate.”

t appellant has not been awarded expetience marks only due

to the reason that the experience of the appellant is not from a paid job which

is illegal and against law and facts.

_Because the Honorable Peshawar High Court Peshawat vide its judgment dated
04/02/2015 in case titled as Dr Tkram Ullah versus KP Agriculture University
Peshawar (W.P No 1012/2014) has held that experience acquired in any
manner cannot be taken away from a person metely because has not been paid

on ot pay for the same. The relevant Para of the aforementioned
04/02/2015

any remunerati
judgment is reproduced as under: (Copy of the judgment dated

is attached)



« 7. ......For the putpose of experience it is not necessary that a
person must be serving against a post on regular basis. If a person
teaching in a University, particulatly at Post-Graduate level
without taking any remuneration, it cannot be said the he has
gairicd and acquired experience without any wages is not entitled
for its benefits. Experience acquited in any manner cannot be
taken away from a person merely because he has not been paid
any remuneration or pay for the same. Experience means the
accumulation of knowledge ot skill which results from the direct
participation in events or activities with or without any financial
benefit. The meaning provided by Wikipedia (Free Encyclopedia),
- expetience is the knowledge or mastery of an event or subject
gained thro'ugh involvement in or exposute to it. From the above
definition, it can be easily gathered that infact, experience is a

process of getting knowledge or skill from doing, seeing or feeling
»

of things practically.........

G. Because since expesience means accumulation of knowledge or skill which
results from the direct participation in events or activities|with ot without any
financial benefit therefore discriminating the appellant mlerely on the ground
that the experience was not paid is a glare illegality.

H. Because the provision of salary slips is irrelevant and not a requirement in light
of the judgment of the Honorable Peshawar High Co?urt Peshawar dated
04/02/2015 in case titled as Dt Ikram Ullah versus KPP Agriculture University

Peshawar (W.P No 1012/2014).

1. Because appellant has got experience for about 05 years. The relevant provision

of Esta Code is reproduced as under:

«“ C. Experience
Experience for one yeat 04

Experience of two years 07
Experience of three years and above 10”

J. Because appeﬂant as per aforementioned provision of law is entitled for ten
experiencé rmatks which have not been given to the appellant by the enquiry

officer.

i Because if the ten marks of experience are added to the total marks of the
appellant then the total marks of appellant becomes 82.5+10=92.5 and
therefore appellant falls within the merit as enquiry report envisages the last

selected candidate has secured 89.5.

L. Because appeliant has not been treated in accordance with law and violated

Article 4 of the Constitution of Pakistan.



M. Because appellant has been disctiminated infringing article 5 and 27 of the
Constitution of Pakistan.

N. Because it is a settled law that once a vested right granted to anyone, he cannot
be divested of the same. ‘

O. Because the appellant’s name was reflected in the merit list and upon the same,
appointment order of the appellant was issued and the appellant was posted in
RHC Gumbat whete he assumed charge and performed duty.

P. Because the principle of locus poenitentiae is attracted with full fotce to the
case of the appellant. Once a benefit accrued to the appellant, he cannot be
divested of the same. The appellant cannot be divested of the same when no
action has been taken agaihst the concerned delinquent official. .

Q. Because there is no requirement as per law and rules that experience must be
from a Semi-Govt/Govt institute and experience merely means to acquite
knowledge or skill by engaging in any activity or task. Thetefore the expetience
acquired by appellant by engaging and directly patticipating in events ot
activities, cannot be taken away from the appellant as expeh’ence is acquiring of

" knowledge o skill by doing, seeing ot feeling things practically. ,

R. Because e aPFeQ_qu:t i U&Q% Since & [)mtd‘ﬂ’)a«i

It is therefore humbly prayed that on acceptance of this a:ppeal, order dated

03/08/2021 may please be set aside and appellant may please be permitted to
continue his service as per his appointment order dated 08/10/2016 with all

back benefits. = . ]
: ‘ I
OR IN ALTERNATIVE
: I
Appellant may please be granted salaries from :10/08/2016 (i.e date of

appointfnent) till date and onwards and appellarft may please be granted

experience certificate for the said period.
!

|

Dated.30/08/2021

! Appellant

]arfxal Qadir S/O Fazal Qadir

CNIC: 16101-9181468-5

Address: Village & PO Garhi

Kapura Kdndar, Tehsil and

District Mardan.

Mobile: 0345-9366807
0310-1980380
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Judgment Sheet

JUDICIAL DEPARTMENT

y ert Petmon No. 1012/2014

. D Tkramullah... Versus.. . Kliyber Pakhtunkhwa'
: .Agrlculturalbmversny, Peshawar) '

’ Date of hearmg ...“..‘.04.02.2015.

JUDGMEN T v
Petltloner(s) By Mr Khushdll Khan Advocate
. ﬁleespondent (s). By M/S Khalid Khan and Muhammad Isa Khan advocates for Respondent
© "No.l'to 5.

- TMr Saqib Raza Advocate for Respondent No.6. _ _
-j‘-Mr Jehanzeb Meshsud Advocate for Respondent No.7 and 8 A

CokRkRRRRRERAR O

' ROOH-UL-AMINKHANJ. On * 2852013,  the

. respondent No.2 invited applica‘t'ion_s'.on'.printéd Forms,

‘throngh ;gdytqrti.sement“ published in- d,ai‘ly.‘ “Aaj” 'for:‘"

| appointrn’ént é}gainst the post of Associate ‘Prro.fess'or BPS-20. . L

i )

(Weed Science), from the eligible candidat.,e's‘ having the

followingqual-iﬁcat'ion:

- “Plz D in the relevant f ield from an HE o
: recogmzed Umverszty/ Instztutzon plus, :‘

10 (ten)  years Teaclzm.g/lesearch

J;fIN TH" PESHAWAR HIGH COURT, PESHAWAR]_,'.’_‘- SN




experience *in. HEC . .recognized = =~

" University or a Post Graduate Institution
S oer professional experience in the
. relevant  field in a  National or

International Organizqtioh,: plus 10 (ten)

research publications (with at least 4

( Four) Publications in 't/;e last 5 years) in- |
' HEC re'coéniZed journals. ' |

5. ('Fi_{)e)' years post‘ PhD

 teaching/research  experience 'in  HEC
- recognized University or a Post Graduate - .

~ Institution or professional experience in -

_ the relevant field in- a National or - R

International  Organization, plus 10" o

o _,re'searclyt ,publicdtions ('with,., at least 4

i '(Four) publications:in the last 5 years) in '

. HEC recognized journals.”

- The petitioﬁer “being ekjﬁifnped with the_*" R

. required - qualification i.c. Ph.D degree in Weed Science’ -

Lo .

- ’ja"pp_‘lied for-the pbst of Associate Professor _lying vacant in.

.»]

-the 'rcle\}anté éété_gdfy of Weed Science. The respondent No.6 .

to-8 Wére';'also in-the run for the same position in the same

diSéip'l'i’ri.é;fvtf\lévréforﬂe,'theifcredéntials were placed before the




a quantlﬁcatlonwherem all the céndida'{t'e_s:gqmpeting for the i
o postmquestlon wet,e declared ‘e'liivgi‘b'le.‘andthei_r names Were -
refer'r'eg'i‘.'éovthe Selectio‘nv Board. for ﬁltthEr proceedings e_t:
tﬁat end In pursuance of the reﬁcom-‘rrivenld'ation of Scrqtiny f

o "Commir’t:éé,;-'the.petitipner alongWigh :espon‘dent No.6 andv_S '

were called for: intpryiew 'by' the 'Seleetioh Board and'
- _.".pl‘tir'nﬁ,ttel‘;,é-thev_-re:spondé.n'tfNOL6 vto "‘8 werev"reveornmendediltq =
. ;,"-t'héﬂ- Syddi_éiateJfot?-appointment'égainst;-thel Véeant posts.. of- :
.[;As'so‘cia.t_é’- bl"r‘of‘és..s‘or m Weed Sc.ienc.e, svhteh"eggravated tlsle: ‘

 grievance of ‘petitioners, who' rushed to kiock the door of

this court with the following prayer:

(i) . Declare the :declarotion of eligibilt'ty" of Res;zyondent.- o
o No 6 & 7 as- unlawful malaf ide, contrary to the terms ':,
N of advertlsement and statutes, tamted with favourtttsm , o
and . nepottsm liable to be set as1de Further declare .'
 the recommendatzon of Respondent No. 5 (Selectzon

: Board) m favour of Respondent No. 6 & 7 as zllegal




(i)

(iif)

unlawful unjusttf ied, unﬁur, dtscrtmznatory and of ol

no legal effect.

D:rect the Respondent No 1 o5 to act in accordance .
wzth law and to conszder the Research Prolect Report .
make correct evaluatton as teacher and award tlze- "

requtszte marks for the recogmzed Awards recetved -

by petitioner from time to time.

Restriin the Respondent No.1 & 4 from grantmg_

approval to recommendation of Respondent No. 5

(Selectton - Board) regarding the selection of

Respondent No. 6 & 7 to the p_ost of Associate

Professor and from issuing any notification in this

regard

(iv) Any otlzer reltef as deemed appropnate in - tlze

c1rcumstances of case not speaf cally asked for, may .

- 'also be granted to petmoner

Initially, comments of the respondents were

 Called for and in the meanwhile the status quo was ordered

1

" to be maifitainéd, However, on 12.5.2014 on request of the
counsel fqr resporident No.6 & 7, the syndicate was allowed . .
to ~profeed E_with: the appc')in'tment proces's of the parties to

“ o Lisy h‘oWéyér, the final authority Wasjr'éstrai'ned-. to pass-the
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final 'Q_riji:g reggrding éppoihtfnent;s,v-'ti'll. .decision of".-the-i"-j'_ .

“instant writ petifion.

. a‘rguedf thé{t‘thej petitioner is highly qualified having Ph:D - |

) vd'egreéff-ih' the: Weed "Science from the university of

- ' - D‘épa:[rtrriler:i't' smce 3,.12.2005- while- the resp,c;ﬁdent No.6_& 7
h Vlhave;ciuéhé'ﬁ?éd;'t.hei'r Ph.D dégre; m A'glrli.c'ultjurél Bio-Tech
and 5g;§f:iilm;al Sclencefrom Tgpkuba iUniversi.ty, Jgpéh -
and Univeir'sityvo'fl QuéerQsland, Australig* r‘éspcle:étiy.ely. Thug
N tﬁe respcénldenfé are’ lackiﬁg .qualiﬁcat_ion"i‘_n" the relevgnt" ,;.
-' cAii:s"vciplin"e»:_t:)ei_n:g no_t'_.equippfed with degree;.-in'-\’?‘Véed Sciep_cé, .

o hence hq§ ﬁua’!jﬁeé m gg"rms of adyerti'serqerit;-for{he post of.

3. The learned counsel for petitioner vividly |

Queeﬁs_lahd,_Australia and now a days pursuing the PoSt-_' : |

|
"D:gpt'quatg; in Weed Science in UAE Uni?é‘rsity, Al-Ain.He © . |
|

is also performing his duties as lecturer in the Weed Science

Tt

pE
s




. lAss’déiétté Proféssor, BPS-20 in' Weed Science Department,
The lgar;ied counsel for petitioner also disputed the length of = = .
experiep'c;e..of're_spondents and afguednthat the petitioner has' - .

‘ ‘”'-; been a;ip’ointed as lecturer in ‘the Department of Weed

l

S-cienqe.on' regular basis w.e.f17.2.2003, vide order dated '-

‘.6.3.2003; -thlus? he has @ore experien.ce.'than.t'he requisitg. i.e. ) '
10 yeafs_, _while' the respcl)nd‘ents No;.6 and 7' have t;é’én
appointéd-as lecfurer on-h‘r.egular_basi-s' on 3..2.2.005 wié.’f. ' -.
‘19.1.200:5:,-% therefore; they. Have a maximum :eX'perience (.)'f . ‘
'_teéching' m the Weed ‘.Science as 8 yea:r's.4 'mbnths and 271‘ i
aays whlchls less 'tﬁa.n, fhélrequired eXPefigncé: qf 10 years.“ i

" He further:argued that the Chairman of the' Weed Science o

 ' Department Was- also -one of the members of _,t.he' Selecti.dfx_ '_ '
'_Bo'ardv.ag'ainst'-whom the petitio‘ner had- earlier filed a

: -cémplaint fegatding his. corruption and maltreatment with. =




1

the petitioner. The p"e'tit‘ioner, in this regard, has also - -

“submitted. rapplig:ation to the Vic’cf,‘C'hanc';e'l.l‘o‘r‘, - Agricultural: - '

| :Unive-rgi';téf,_. _l.’ieshawar, sfjowing :g_his'- réservgtion 'iagainst A,t,he;. -
o g_bove mentloned person but thhno premlumto him. Thus -
“the Selggt’igri Board, iﬁ presence of ‘a 't.;ii'ased’,;pe‘rson has~:n;6t;
acted fai-’r'ly byv'not_a‘warding hinl_the fquis'ite mark/sA'gs.’
commensﬁrétc :t'o thg 'knowl'ed.gerof the 'pé;ti.t.i.oher“ during 'the~ AR
: ;iqterviQWz and m thlS vnew of Athe;.maf[t'éf', ?(}A.lé’p:f.:titioner h.a_.S'
l“vbgen. Qisé}imvihated -by'.no,t ;ecqrﬁmending. 'hié_name :forl; :
selectlon o -

<.
e .

4, , - Tl1é above a_rgu‘mehts of .le‘afned counsel for |

0
‘&

‘_pe_titioner’w_és-'_strbﬁgly refuted by the _re'spo"n'd'ent‘ and argued ) o
- that the'_'réspondéﬁt No.é' and 7 !‘havesvac‘q_u-ired‘their Ph—.D'"lv, .
degrees in }W‘éed Science from the renowned Universities of - o

ﬂth‘é wo_rld;

The respondent No. 7 is MSc (Hons) from the =




n

UmverSIty of 'AP:eghawar...and _haﬁ 'oBtainé.d'* his ﬁPH.D dégrfﬁe.e:; :
) '-.', . -frdm ‘thé- §uf’1i‘\l/er’sify. of Queenslaﬂd, Aﬁstré,lia'in agricultu‘r;avd‘
:f'vs‘.g:iengeﬁI,éiiiys}cfipl.ilne. calrl&ng majori sul_)jec'tl:. area of Weed
Scienc'é. Nodoubt, the text_'appearin‘g»on; the t.itle of the
] : ldegreéléf)iﬁ;/.e:ying the :wor.dv -“Do.c'tor ’o‘f EPhil‘élso.'phy mthe
.'ﬁeld of Agricﬁlturall Scier}cef” but read_iﬁé the same:'in"l":

" juxtaposition with thesis submitted by the respondents would

al.)undan'tl)"/"mrake it clear that the subject drea of his

: philosophyi,'w_as-'f‘We‘ed"':Sci'ent‘:e’A’, -b,e‘qauvs_.e'thve title of the "~ -

s thesls, Submltted by 'théi-resPQndentA .NO.."7',.4"- is “Long term S

) P
Lo -,

 sustainable management of parthenium weed (Parthenium - -

Hysterophb_fus.'L.)‘ using suppressive pasture plants.” |
'":v_.,'-__l?.a_rtheniurln% Hysfefophdrus_ is a species ‘vblf flower plant
commonlykROWH as ‘whitetop - weed. Wthh "has beeqv' '

- temained  area of research ‘of respondent.. Likewise, the: : = "




re’qup'déht No:6 has joined the service with the university as’

‘.Ja lveétu:rcf;r{ irvll Weed Science and had: acquired her PhD

1

-' ideg‘re-’cf"'fr'om ,t_hé "u'niv'érsity of -TSukiL'lba,-}: Japan in’ _We.,e,d_ "_~' - ’
. Sciencg,.‘Itj'is also bprh out of thé récord that the respohdeht

-No.6 and 7 are serving the “univvers'ivfy‘sinc‘e 2002, having . o l

SR 'i-'ro've"ra'l.l- :e)'(lperienbe of 11 years inlte'acHirA_llg of Weed Sc‘ienfc:ié'. |
o Le;irned '}cioximséllrfo:r Ires,p_onden_t No.l and 2 while clarifying. '. - | | :
“biasness of one of the members of Selection. Board namely . .. 1

o '. AzeemKhan argued that the Chairman of"the concerr'led'.;l -

Departmentby virtue of section 4-1 (d.).; 0-f*ihe .Univers‘i,'t;y'_/; .

o

Ordmanc 1981 sévgd undef clause- 45 (f) 'Qf",t‘he Khybef B o

_'Pakﬁtuﬁi;ﬁ%iva.;Uniyersity Act, 2012 is'a statutory member,

S alrrIOreso,:lWEl'efﬂ;IVﬁ..Azeé_m Khan was not ,the.js'olfc.;,membe‘r‘O_f:",»"_ s

- the committee . nor having any influence on the Vice -

‘Chanceli'qr';'/;’chéihnﬁn of the Cbrrfipittee. "»l.".he~p§ﬁtioner hg$ : o




10. -

',’..

, ‘appe'ér-.(_‘;q before the Selection Board, th‘?refo'r'e;he s stopped

. ,by hlsOWn c'gr}du‘ct_t@ urge the “maléﬁdéfo?ttﬁe part ojlfffan_';‘f-.-i .
R honourable " mémbc?r '."‘w.h'o "1is 'hgad '_éf : ,thé convg:e_:rxly‘ed )
‘dgpar‘tfnent:, iéamed .c'o’u.fnse_:l' for the rtialsp(v)‘rid_entsvlastly added. |
5 Having heairld' the ll_e-afngd- '-c:"oflllrl‘slel forAw_‘t._'.l..qle: - -
parties,l.'.ﬁérusal'of record Would reveal that the post v_of
Associi;alté!l','tprvvo*fes.sor (BPS'-ZO):.i'n Dep:artbrr;énvt of Wvée_d
~Science was advv.érti"sbedj:. :bly v_thg 'rgsponde'rit.:-NoQ agaiinst. .

. whiich the petitioner as well as respondent No§ to 8 ©

~ .
70

" subiifted; application on printed forms, for appointment. ",

. Sctiny: Committee and were placed before'the Selection - - .

| ”":-::jv:iBbc;)ara..vf'ﬁlie--'HS"elelctvioﬁ.Board.in its- 79th .‘.ffl_éetiﬁg. held on o
o 1_2_.3.2014~_;'1"e,c':on‘1'mendedv;th'e_ r‘es;').oride‘r?it. ,' No. 6 to 8 -for. '_."

,.._épp_oinfﬁeﬁt' ;as -',-A'ss‘ociate‘ Profes_s’or,: BPs_20 in the,




I

:”Depart_rﬁjénit of Weed Science in order of merit position i.e..

‘_br. I_]azAhmad Khan ’witf'n 6034 scqrfe"-ﬁéut; of 100, Dr.
SalmaHasham hgvin‘g 56:10 mgrks"out‘p.:f 100 and,'«Dir'.“

Nacem _I'(_‘;}iéll'rvl’slécuring 51..46./ 100. Th‘e vreg‘ofrn‘rnvendatio_n. Q,f" S

_- ﬁ: .Sclectibjri‘%'Boééd"‘ got 4app.r.9batic‘>ﬁ of th'e' syndlcate mxts

- o . ".1‘1,1lgeeting:c'iiat:ed 13‘.5‘.2;0'1‘4' b’ﬁt thEI'rAl.Qtilflsz'iltiiOvn"i.S,‘ awaited due

to restraint order p.a:ssed by this court. The contention-of . -

: ‘le";lrned_:t;d%unselr fdr the petitioner regard-ing: ?h.._D"degrce‘bv_f S

: A
s

| respondentNo6and _-7° xs .haiscoxig:.cai\'/e_g.iz :éﬂﬁndj;u‘_npersuas'iv?. B
- Nodoubt,thePhD deg'r%e of rgspondgnt No :64'ian'd 7 re_:ﬂecltv'b
| thatthesame iha'leé vbee'n‘coriferreic:i by the Umversxty in 't'hé -A E
o ;ﬁeld g,.f;;gﬁ*-cm;u;gl‘ Scie,rlxce,'bll.it .thé, san%é has:b‘.élé;n clarified .
;: b'y'_" the ;(v)vr.:lc;arnqd;v-Uni‘ver'si.tieé '.t‘ha_tv -ttl).e.»..i.n_cu:r‘.ribent,s have } L

.‘?Omplet:?a"l-:fhe’irv ithéSiS_-' in-‘Weed - Science.. For better:

' understanding and clarification, we deem it appropriate to . -



bt
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.. reproduce: the. letters of clarification issued by the respec_ﬁvé' . .,

. Universities.

,Thé letter “of _,'Tsu'k‘lub:a' ‘.Univé-rsity datqd S
°15.4.2014 regarding Ph.D degree of resp'ondé,:ht No.6 is as
under: o

“To whom it may concern.

“It -is certzf led - that I was: the advisor of
Dr. Saima: Hashlm durmg her Ph.D . Her thes:s title was ‘, |
' {“Mechamsm of Trtﬂuralm Res:stance m Alopecurus
| ‘. ‘. aequahs” and her PIzD research paper was publlshed in
g Weed Sczence, the oldest joumal of Weed Sczence Her L
_ - ;.research was on Herbtczdes Reszstance, whzch is the major -
s 'problem that must be solved in present day Weed Science.

There ts no doubt that her degree isin weea’ science.

o Your smcerely

S HtrosIuMatsumoto, PhD -

o Professor, Fi aculty of sze and Envzronmental Sc:ences .
" Director, Center in Research for Isotopes- and Envtronmental Lo e

- ‘Dynahics, University of Tsukuba,

“i~. Titkuba; Ibarakz 305-8572

' Japan SRR I"'
Slmllarly ‘the letter dated April '2014,'i53ued by the -

principal supervisor of respondent No.7 at[trc)pi-hc’al_-hnd sub-



trOpiqalWee,d; researfch-unit, the School of Agri'cultﬁrg and food

- science; the University of Queensland, Australia read as under:’

“Dr. Naeeni Khan.
To whom it may concern,

' Dr. Nacem Khan_lived for 4 yedrs in Australiz

‘ o conductzng research studzes for hts PhD under my supervzston
"and that of Drs Doug George and Chrts O’Donell at the

| ~ University of Queensland Brisbane. He camed out his PhD

Studies on the “Long term sustainable . management of

| : parthemum weed (Parthemum Hysterophorus L) usmg
. suppresswe pasture plants Tlus research work mvolved both :1‘
,',glasshouse and f eld work and looked at how certam pasture B
plants could suppress the growth: of parthemum weed, a .

'szgmf cant mvaszve alten weed of more than 30 countries, in

an attempt to: f nd ways of better managzng thts weed

Dr. Khan completed the PhD program in early

o ""2011 _and th ",-evaluatzon was completed by external weed
o " sczence expe.ts-jm September, and as a result of this process
- was awarded hts PhD degree on 29" September 2011. The R

'- subject area of his theszs was “Weed Saence

Durtng his stay at the umvers:ty of Queensland

' ',Australza, Dr. Khan obtamed research sktlls in. many areas of
: Weed Saences, in parttcularly in the bzology and management

_of one of the world s most important invasive alien weeds,

parthentum weed

He was an efficient, hard worktng, enthusrastlc N ".' -

young professzonal researcher with a- very fnendly and carmg

manner, Dr. Khan f itted well mto the Tropzcal and Subtroplcal




{3 R .

-:.:.t.&-.) -

"Weed-Sciénce:

. nitestly done

.:'i' 'i;..‘The UnzverSlty of Queensland I conf rm tlmt_- :

| fthe subject area of his PhD study was “Weed Sc:ence” Dr. -

.Kha_n has. also. published papers in both. national and

_ihiernational_ Iugh impact factor j,oum‘als,r'a,ll within t/ie'

" subject area of “Weed Science”:

R ";Yours smcerely

‘ Steve Adkms

Professor

. 6. Theg perusal of the above referred ffo letters would - -
“make it aBundaﬁtly’ "'c'lea"rv that both the ers,;.')vondents have . . .~

 completed their studies of Doctor of Philosophy in the field of

the f_fesearch, and thesis. ‘q‘f' the ‘respondents,

in 5_thf€é?_'Weédh"S¢i:éhce specialty. ‘Agricultural

K ,;di'encé ls a ‘s"t'li_dyvof' the science and téchnblogy : undér-lying the -
ey 'lpr'in'cipli‘es : 'p_r"avc':'ti__ces- of ~agriculture. It~ aims " to develop
o knowledge,skllland :aft‘t{itlidé. concerning the factors that affect

o thelongtermwellbemg :df'hgriculfurail résb.iifcei arlxd‘ places - '

Ahé;apxbeia'réhcéeof"Wdrd “Agricultutal Science”, - E



.:~,;empﬁasis‘ onthe ménagéd__ u

in, agricultural . science ‘include

B : thg.W.ord ."fzé‘:x:fg'r_i'cmtlltu,rayl Science
- speetrum becaus
= other17 subject areas are the discipline of A

B " " The .agricﬁifufél ?

15

ses of these resources. The studies

Technology_'," .F;'o;)d. Science and*Technblogy, Food Technolog‘y_l,'

FOréstry, Hortic

»Plan-t:'-'Pathology_, Plant P_rotection, Soil ,an'a.

PR

7

‘Sciences, Water Management and Weed Science. In our view . o

¢ the We_é.d Science a_lon_gw_ith-'above mentioned .

gricultural Science.

named for the- above meritibned -~ studies an.d subjects, thus

reference to

“would not- be sufficient to- exclude, the respondents

Agrigulture, Agriculture o
Extension, Agtonomy, Crop: Production, Entomology, Fiber.. . =~ -
ulture, Nutrition, Plant Breeding and Genetics, -

Environmental - ' ~'
" has been used in the broad R

science, in fact, is not.a separate independent . <.~

. discipline “r'a't'h'er: is‘u_sed.as overall 'cohsdl<jdati‘Ve‘discipline- oy

“Agricultural Science” on th_ev ti'tle-’o‘f the degree

from



,'Cof_ﬁpgtitio;i f(z)r: 'thcl
' ci;cumstanégs_-@?éﬁ their researéh ar
wasWeedsmenceIn 0ur v1ew, the petltlone
| Ak_'equi;.)ped ahdi hav%ng fair - knc;w

agricultural science

o - -_a'ndv 7 are ir.ll“‘-po__sséss‘ion‘_ of Ph.D degrees in thé‘:

- petitioner fegarding comparison of experience of petit
~respon

* per the averment of writ

. “théﬁ-Jteachi'rigﬁthel\?\_"éved'S'cie‘nce. Likew.isé -_fthg."ljespodd

16

subject post; rholst' péttiéulaﬂy' in the
'e_a}_ Qf thesxs '-lfor':Ph.D degr;:.e‘_i'v_ S
rt":'being Well} )
ledge about the moc“le'rr.l

s'and terminology, s‘hould:‘-ha\'l'.e not raised  , o
‘icav.il’ to the PhD deéreg :4of Ares‘ponden-ts,.« The fgs?ondent No‘.._é ,» :

relevant ﬁé}d

~(Weed Science), from the Universitics, duly recognized by the

- Highet Education Commission. -

7.~ ‘Adverting to the" other limbs of arguments of
ioner and

dents No. 6 and 7, suffice it to-say that the petitioner as

as lecturer \If'i'_d.e order dated 6.3.2003; w.e.f 17:2.2003 and since

ent No. 6 | .

petition has entered into the university



oo

- e gular basstfa persép teaching in a Univérsi't_y, particularly at

and 7 have'_'jdined-:‘the_.same Univer,siféy. _asl‘. lecturer v;':_e.f
| 16.9.2002, hence -their iévc:'r'al’l' ex'p'erience_fof f'eaching in. the
weed subjectsf;bmes to eleven years,  despite the fact that the

- requisite experience for the post in question is prescribed as ten

" years. The contention of the counsel for. petitioner that

-
rd N

o experience shall be reckd_h_ed from " the regular appointment - e

~stands to no“sound reasons. For the purpose of -experience it is - .

not necessary that a person must be serving against a post on_ .

S ,"._J’;--'Q"P'(jSt’;Graduaté"isl:é{\(cl' without taking any remuneration; it cannot.

' vbe"said’ thaf"He'}has gained and acquired experién'ce"without any

. wages-is not entitled for its benefits. EXperiencc'acq:uired in an)f

manner cannot be taken away from a person merely because he -

| -has <not been .gpaid ‘any remuneration or pay for the. same:

- Expe':i.ence.ﬁi'ééfié _fh_é: écic_:‘umu‘lation of kno{&led'gc or skill which.




8.

E ifdsﬁlfsgfrdi’ﬁ"ﬂfhg: direct participation in events or activities with

¢

6 without ‘afiy financial benefit. The mieaning provided by .
Wikipedia (F{eeAEn.cyclofjedia); expérie'_nce .is'_‘th'e' kno‘wledgve':‘.‘ or

mastery of an event or subject gained throtigh involvement in or L

.exposure to it. From the above definition, it-can be easily”

,gathefed t'hati-infact,v the experience is ‘afprdc:gss ‘of getti'i_)g-

knowledge or skill fror_n'c:ioin‘g, seeing or feeling of things

| practlcallyltls ib'orﬁ out from t'hc'rebbrd ;'tha‘_t_',t_hé"frespondeht:f S

| .'-_NQ:G'E. and7are fe,éching the . Weed*'Sci’erice iﬁ,-‘égricultu‘rali-‘

.“l:;{_'; UmversxtyofPeshawar to. the B.Sc:and M.Sc l'(HOns) classes |

smce2003 nd 2002 r"e;“spec"t.‘i'yely,'ﬂthus S&efe havi.rig more than'_' . ‘I

 the ijéquisite-e)ftperiencé;ofteaching_-in':the respondent university: o
Moreover, ::avS,_..‘p_:_ev"r.-(':riteria laid down by the Higher‘:Educatiplnv:v

" Comimission, ~the counting of experience gained during -

fprivété/govet_r_ihent- job -will . depend - upon ‘thé naturé of | -




“{)

g

_experience and is to be decided by-the.Urlfi\}érsity Scrutiny'

‘had made a complaint against Dr. Azeem Khan, “member of

19

N

. Committee ar_n%i_: :Se'leé_:tion Board,

8 As far as | the contention -df 'thé‘pefifidner that he |

A
Ve

e  the, Selection Board; about_ his corruption the':‘we_cdi-departme'nt:'- e

of Universityi of AgriCu[turé,- there-f(')réf, was -not recommended - -

“for the appointment by the Selection Board due to the malice. 5
- oft - the ,pgrtes"éof _the above.- named mémb_e'r, is -concerned, -

" “suffice. it to-‘abserve that this court under its constitutional - o

jurisdiction’. cannot _ substitute  opinion of the Selection'

_ A.rBo.?z‘l-r‘d-.dr‘ij rﬁé(réaav\lle‘gation of'biasness' of. brie;' of the member o -

and that'“tpéjéhér vlosin:g the chance: in .ihe S‘elAec‘«tionv Board. =~
Bcs?dg’s,_lonéoimplair.lt of the petitioxier; rcggrc’iih.g.'.'rlr}alice ahci a

bﬂiésipess_ ofl Dr A'zgé‘m Khan,Vice: .Chalecglel:lor‘, jﬁ,{&g‘r?cultgralz.b

- University, constituted a special con11nittee3cc5mprising of four -




' suggesting punitive action as well as initiating disciplinary

20

" members uh"dé'r;'thAe _éttainnanship of Prdfeésdei;; Muhammad- o
: }},Nae_.e'm,to 'p.ro_b-e:‘into the lﬁattér'. The'a_bove referred .-committee.;

_dfter investigating - the . allegations, _Asu"bm‘ittgd. its report

iR
b .

'4 prdégédings'jagatﬁst t'h_e.,’ cbmplaiﬁént/bétitiénér'forf' l‘e,vv'eling falvsel | | | :
_ ;%hd .bgselelss._.éllvevg_ations' etgainst the. Scru_ti'ny‘- ‘Committee and
metl_tt)cr' of- tfj_xia-t'S-ellé_ction B(v)ar_d.;fn 'nﬁtSbélt. the 'étll”l:egation of
3 malaﬁde o;:'thé.i)‘art,df Dt,‘- Azéent Ktlan, Chgirmap. o'f the W.eg:d.v i
= ) Sc1ence Department .ktats.'pir.op'erlj_/b béért ‘a:ddre;se;d by -thg"' : -
a respondents Morectvér% thé. Chairtnan lof the Deﬁartment of

. Weed ‘Sc-ieriéei'\a/as statutory member; thus, his'membership o

the ---_selectidn .board" cannot be " contrbve_rted' on the mere

* allegation of biasness. Besides, the selection _boérd‘ consist of

seven members under the chairmanship ‘of Vice Chancellor of

the Ag’ric’u‘lthrélx Unvi_ve.rsit}./ and Dr. Azeem Khan was not »the
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-

sole iﬁembér 4c:>f the board to target the petitiqner,i AS._'diS_CUS‘Se.'d‘ . | N
in the pfeceding paras, the High Court in exercise of  ~ o

constitutional: jurisdiction under article 199 of the Constitution L

of Isia’mic Reibubli‘c of ‘Pakisiah is not exp,‘e‘cltéd'f to perform -tvhej‘ e

S .

| _.:fg%ict:ions' of.,t‘;hie vs,el‘e'qtic.)n ai}tk'idri;ty, ivn:a}.apo'i‘ntﬁje;r.lt»r:hatters so'as; u: '
to %l‘j‘b‘stitutéff‘f 1ts oplmon fpr’ thé ‘c‘om'p.éténft _IaUthofity. There isi.i.j : |
. gl;s;o.'rio.mea_sfgré’i_rilvg-gppa;atus 'w'ith,-t‘his 3’c0urt'fc')v detg@ine that the . 1; _ .
- .p;gt'i{(i:oncr was deferred and notrecommended for a‘ppointmvent-:
by the Selecti!oﬁ BOgrd_fOt t._htla' séle _reaéoh-of- hié allegatibgs
- | agamst DrAzeemKhan In this »re‘slp4ec§.,..religh¢e -vnj‘va'y' be plavced».‘
o onJudgmentsof augﬁst Supr_eme Co.u;.rAt éf 'ngistéh_;endered in.. :
c;ais:cv:ftitled. Dr Mi{j Alam Jan vs .Dr:..’_Mu}_ié;nzrvriad Shehvz‘acl_i'.v»" |
\ | : (2008 SCMR960), ‘.‘Asi;fv MehmoodChughtal,Advocate aﬁd 17 )
| others Vs Govt -bfn.th.e. | Plt.mj.ab: thro%:rgh “ Chxef Sécretary and :

others” (ZOOQ?:SC.MR 966), “Mu_hamrﬁad Ashraf Sangri “Vs-




'_'-'“ArshadvAl'i‘:’;l‘abbasum Vs the Registrag,__'LahQ';e"}High Cqugt,'

22

» F'_ederatidn-'{dﬁ Pakistan' and - others” (2014SCMR 157), and )

. ”~
Al

" Lahore”(005SCMR 112} o
| 9 - From the above .discus'siori,l 1t is,l ébundantly clear:

B -_ that the umver51ty auth'Oritie's' have carried the entire process of o

appointment. in transparent manner and properly assessed the

* “credentidls and experience of the candidate 'in accordance with. =

the terms enumerated. in the advertisement for the post. Even

otherwise, it 1s settled law that in exercise of constitutional

Jurlsdlctlon,hlgh court :<i§es not set 'as{’év (j-‘,Ql_{l‘I't Q'f'appleél ovér tl'}e" .
...';_I;déciéi:or'ls Of '.-sft%atutqry‘ bodies. In the j'udg.me;r}t-,..r'éndér‘ed by tﬁis
*co_ﬁr,‘tv in the Vr‘e;cc'r%t' pgst m gase titlédj .“'Dr.'-Rdz.'in-a,' Gul Vs thé," '
Govemmentof KhyberPakhtunkhwa : etc”WP No 3355- =
-'-P/.2.013.’ it Washeld thaf ‘if is not tﬁe 5purp<?se and _thé _remed.‘ies

: 'undér__A'rtiél'él-l9‘9 of the Consti'tutio‘n of Is'lairriic:':Republic of = -
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. Pakistan, 1973, to ;ta:k:e away from those -authorities the power

this court as a body, making the decision. The function of thé‘

constitutional court -under- article 199 of  the “Constitution of
'-I_s’lamic R@Pu'bl,ic.'.of Pakistan, '11'973,' is rot ‘_-'to. exercise an

- indep‘endent': d‘;is:'cr:éti_{mjof-'its'own. It must not interfere in the:

decision of statutory bodies, unless it' finds that the purported

exercise of the discretion by the statutory body was ultra vires,

. .either. because it was exercised in bad faith or because as-a. - -

7 theédiscretion was conferred, it has ‘purported to exercise the

i tesilt - of milscoristruing the provisions of the statute by which

discretion ‘when-the conditions precedent to its exercise were -

. -not fulfilled: or in. exercising it, it has- taken into consideration

- some matteirs-;_whi.ch' the statute forbids to .be taken into.

I" s .

- and discretion properly vested in them by law-and to substitute”



 consideration or. jt has failed to take ifto consideration somie

" matter which the statute required to take into consideration.

' *Amir Khan*

24

L4

!
10©  In wake of the above discussion, this Writ Petition, " -
being devoid-of merit is dismissed.

~JUDGE

JUDGE =

‘Announced on .
4" February, 2015
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
| -~ JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR. | _
No. | . : v o
APPEAL Nowooo e D B2 T e of 20 > '
/—-“
\ ‘L N 'x. ’
....................... N G N Y5 TS,
Apellant/Petitioner
-;.: ' Versus
. <
.......................... \ ANk ">’S A WA WO QP S
v RESPONDENT(S)
L
Rl
Notice to A?Pellant/Petitioner.‘ R LR X \!\ ;\>u ................... \ § ou..(xm ........
J —

RN SN ' At N ™\ »\A
SN CXC&‘ k\i \-\c-' cx\,\‘\,\ \“""" 3 L3 Ly

............

Take notice that your appeal has been fixed for Preliminary hearing,

replication, affidavit/counter affidavit/record/arguments/order before this Tribunal

) i T T ] . A ﬁ
(0] 4 OIE L;‘El})"’"# .......... Abereeereneadnes Y C’C‘/ﬂ ................ ‘

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

" R W Ao b \

£
T hesd MW
2 VN ¢ ! o
a , Registrar,
Khyber Pakhtunkhwa Service Tribunal,

Peshawar.

i
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" Take notlce that ‘your appeal has been fixed for Prelmunary hearing,

rephcatlon, affldawt/counter affldawt/record/arg‘uments/order before this Tribunal

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, fallmg
‘which your appeal shall beliable to be dismissed in default. . :

} (et ?Q’?\ \
C_,b&, R N&u\w) )
‘ . . Reg‘istra-r,_

Khyber Pakhtunkhwa Service Tribunal,
Peshawar.




