
i

Appellant in person present. Mr. Kabirullah Khattak, 

Additional Advocate General for the respondents present.
26.09.2022.k

Reply/comments on behalf of respondents not 
submitted. Learned Additional Advocate General seeks time 

to contact the respondents for submission of reply/comments. 

Adjourned. To come up for reply/comments 

before S.B. /
8.11.2022

■ .i

(Mian Muhammad) 
Member (E)

t; ■

.



'9k: r
27.04.2022 Appellant in person present.

He made a request for adjournment on the ground that 

his counsel is not available. Adjourned. To come up for 

preliminary hearing on 16.06.2022 before S.B.

(RozinarRehman) 
Member (J)

16"' June, 2022 Learned counsel for the appellant present.

This appeal is against the order dated 03.08.2021,

whereby the appointment order of the appellant was
withdrawn/cancelled against which he filed departmental

for
appeal on 30.8.2021 and waited^90 days/^waiting period when 

^ receive response from the department he filed this
Secunvy appeal within next 30 days which is within time and is admitted

hearing. The appellant is directed to deposit security and 

y* ^7 process fee within 10 days. Thereafter, notices be issued to the

respondents. To come up for written reply/comments 

04.08.2022 before S.B.

on

(Kalim Arshad Khan) 

Chairman

-04.08.2022 Junior of counsel for the appellant present. Mr. Kabir 

Ullah Khattak, Additional Advocate General for respondents 

present.

' Written reply not submitted. Learned Additional AG 

sought time for submission of written reply. To come up for 

written reply on 26.09.2022 before S.B.

(Fareeha Paul) 
Member (E)
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Form- A

FORM OF ORDER SHEET
Court of

7889/2021Case No.-.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Jamal Qadar presented today by Mr. Amjid Ali 

Advocate may be entered in the Institution Register and put up to the 

Worthy Chairman for proper order please.

20/12/20211-

^
REGISTRAR''-

X.

This case is entrusted to S. Bench at Peshawar for preliminary 

hearing to be put there on
2-

CHA

Due to retirement of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned *to 

27.0^.2022 for the same as before.

10.02.2022

Reader

; ;-3 tnqup^jo

..
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RKPORE THE KHYBER PAKHTUNKHWA SERVICE4
TRIBUNAL PESHAWAR

Jim.SERVICE APPEAL NO.

Jamal Qadir S/O Fazal Qadir R/0 Village and Post Office Garhi Kapura Kandar 

Tehsil and District Mardan

(Appellant)

VERSUS

Govt of Khyber Pukhtunkhwa through Secretary Health at Civil Secretariate 

Peshawar and others
(Respondents)

INDEX

Serial Description of Documents Annexure Pages
No

1 Service Appeal
/- 7

2 Copy of the experience
certificates

A 7A- Ha
3 Copy of appointment order

dated 10/08/2016
B

/5'/6
4 Copy of Medical Certificate C n
5 Copy of the posting order 

dated 22/08/2016
D

16-
6 Copy of arrival report E

Copy of attendance register7 F

8 Copy of order dated
20/09/2016

G
it,

9 Copy of Departmental 
appeal and P.O receipt

H

10 Copy of the service appeal I
if- 3/f

11 Copy of the judgment dated 
18/12/2018

J
iS"- 3#

12 Copy of the show cause
notice dated 30/01/2019

K
■

13 Copy of the reply to show
cause notice dated 

11/02/2019

L
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Copy of the statement dated 
19/02/2019

M14

15 Copy of the enquiry report 
dated 20/02/2019

N
(4 tf — !/f ^

o16 Copy of the execution 
form/petition ~ US’

Copy of the office order 
dated 03/08/2021

P17 U1
Q18 Copy of the departmental 

appeal along with post 
office receipt dated 

30/08/2021
iTo '

19 Copy of the judgment dated 
04/02/2015

R 3 y-S’d
20 Wakalatnama

&!

Appellant
Through

Amjad Ap 
Supreme ^urt at 
Distt: Courts Mardan

cate

Dated: ^/12/2021
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BEFORE THE KHYBER PAKHTTJNKHWA SKRVTrF
TRIBUNAL PESHAWAR

SERVICE APPEAL NO, ./2021

Jamal Qadir S/O Fazal Qadir R/O ViUage and Post Office Garhi Kap 
Kandar Tehsil and District Mardan

ura

(Appellant)

VERSUS

1. Govt of Khyber Pukhtunkhwa through Secretary Health at Civil 
Secretariate Peshawar
Director General Health KP at Judicial Complex Khyber Road 
Peshawar
District Health Officer District Mardan

2.

3.
(Respondents)

SUBJECT: APPEAL UNDER SECTION 4 OF SERVICE

TRIBUNAL ACT. AGAINST THE ORDER DATED

03/08/2021 PASSED BY RESPONDENT NO ?

RECEIVED ON 26/08/2021 DURING

IMPLEMENTATION PROCEEDINGS BEFORF.
SERVICE TRIBUNAL KP WHEREIN
APPOINTMENT ORDER DATED 22/08/2016 OF 

APPELLANT IS WITHDRA WN WITH IMMEDIATE

EFFECT AND THEREAFTER DEPARTMENT AT

APPEAL DATED 30/08/2021 REMAINED

UNRESPONDED EVEN AFTER LAPSE OF 00

DAYS WHICH IS ILLEGAT. AGAINST LAW AND

FACTS.

PRA YERINAPPEA L:

On acceptance of this service appeal, impugned order dated 

03/08/2021 may please be set aside and appeUant may please be 

permitted to continue his service as per his appointment order 

dated 08/10/2016 with aU back benefits.



OR IN ALTERNATIVE
■i

Appellant may please be granted salaries from 10/08/2016 (i.e date 

of appointment) tiU date and onwards and appellant may please be 

granted experience certificate for the said period.

Respected Sir,

Appellant humbly submits as under:

1. That appellant is equipped with qualification such as B.A with Diploma in 

Medical Technology, domiciled and NIC of Mardan and two experience 

certificates i.e
By Chief Executive Mardan Medical Complex from 06/10/2010 tiU 

10/10/2012.
From Jan 2013 till December 2015 by ILA.HAP Project KPK SDU 

Building Civil Secretariat Khyber Road, Peshawar (Copy of the 

experience certificates are attached as Annexure A)

11.

2. That the Executive District Officer Health Mardan advertised posts of Medical 
PHC Tech (MP) BPS-12.

3. That appellant applied for the same as per qualification/experience detailed in 

Para No 1 of this appeal.

4. That appellant was tested and interviewed by the Selection Committee.

5. That the Selection Committee recommended appellant for appointment as 

PHC MP BPS-12.

6. That in pursuance of said recommendation by Selection Committee, appellant 
was appointed as PHC (Tech) MP BPS-12 vide appointment order dated 

10/08/2016 by the D.H.O Mardan (Copy of appointment order dated 

10/08/2016 is attached as Annexure B)

7. That medically the appellant was examined by medical superintendent, DHQ, 
Hospital Mardan on 19/08/2016 (Copy of Medical Certificate is attached 

as Annexure C)

8. That appellant was posted in R.H.C Gumbat vide order dated 22/08/2016
(Copy of the posting order dated 22/08/2016 is attached as Annexure D)



-f/ ’
9. That appellant submitted arrival report on the same day i.e 22/08/2016 (Copy 

of arrival report is attached as Annexure E) > 3
10. That appellant regularly performed duty and his attendance register and the

concerned superior officers were satisfied from performance of appellant

(Copy of attendance register is attached as Annexure F)

11. That vide order dated 20/09/2016, District Health Officer Mardan cancelled 

appointment order of appellant with immediate effect, which is illegal against 
law and facts (Copy of order dated 20/09/2016 is attached as Annexure G)

12. That appellant served departmental appeal dated 10/10/2016 upon Director 

General Health Department through registered AD which remained un­
responded even after lapse of 90 days. (Copy of Departmental appeal and 

P.O receipt is attached as Annexure H)

13. That the present appellant filed service appeal before the Service Tribunal KP 

against die order dated 20/09/2016 (Copy of the service appeal is attached 

as Annexure I)

14. That the Honorable Service Tribunal KP accepted the service appeal of the 

present appellant by setting aside the impugned order dated 20/09/2016 with 

direction to the Health Department to issue show cause notice and after 

submission of reply to the show cause, the same shall be concluded within a 

period of 60 days (Copy of the judgment dated 18/12/2018 is attached as 

Annexure J)

15. That a show cause notice was served upon the appellant on 30/01/2019 (Copy 

of the show cause notice dated 30/01/2019 is attached as Annexure K)

16. That the appellant submitted written reply dated 11/02/2019 to die show cause 

notice (Copy of the reply to show cause notice dated 11/02/2019 is 
attached as Annexure L)

17. That the statement of the 

committee on
attached as Annexure M)

present appellant was recorded by the inquiry 

19/02/2019 (Copy of the statement dated 19/02/2019 is

18. That the enquiry was concluded on 20/02/2019 and the enquiry report was
submitted on 27/02/2019 (Copy of the enquiry report dated 20/02/2019 is 

attached as Annexure N)



19. That despite the report of tlie enquiry committee, the competent authority 

refrained itself from passing suitable order against the appellant in light of the 
recommendations of the enquiry committee. /

20. That the appellant meanwhile filed execution petition before the Honorable 

Service Tribunal KP for the implementation of the judgment dated 

18/12/2018 on 21/09/2020. (Copy of the execution form/petition is 
attached as Annexure O)

21. That the direction of tlie Honorable KP Service Tribunal was for passing of 

order witliin 60 days but the respondents failed to pass any order adverse to tire 

service of the appellant witliin 60 days and as per law and judgments of the 

Honorable High Court Peshawar as well as judgments of this Honorable 

Tribunal, the respondents cannot pass an order adverse to the service of the 

appellant and the judgment of the Honorable Service Tribunal is to be 

implemented in its true letter and spirit by continuing the first appointment 
order dated 10/08/2016 of the appellant, as the withdrawal order dated 

20/09/2016 was already set aside by Honorable KP Service Tribunal.

22. That during the execution/implementation proceedings before the Honorable 

Service Tribunal KP, the appellant received office order dated 03/08/2021 

26/08/2021 whereby die order dated 22/08/2016 was withdrawn witii 
immediate effect.(Copy of the office order dated 03/08/2021 is attached as 
Annexure P)

on

23. That appellant served departmental appeal dated 30/08/2021 upon respondent 
no 2 through registered post No 239 dated 30/08/2021 wliich remained 

after lapse of 90 days (Copy of the departmental appeal 
along with post office receipt dated 30/08/2021 is attached as Annexure
unresponded even

Q).

24. That feeHng aggrieved from the office order dated 03/08/2021, appellant 
approaches this Honorable Tribunal on the following grounds:

GROUNDS:

A. Because the impugned order dated 03/08/2021 is illegal, against law and facts 
and liable to be set aside.

B. Because as per the impugned order dated 03/08/2021, the posting order of the 

appellant dated 22/08/2016 has been withdrawn with immediate effect and the 

appointment order dated 10/08/2016 is still intact, meaning thereby that the 

appeUant is still in service of the Health Department and therefore is entitied to 

perform his duty/service as per liis appointment order dated 10/08/2016.



C. Because even for the sake of argument witlaout admitting the impugned order 

as correct, appellant is entitled for the salaries from date of liis appointment i.e 
10/08/2016 till 03/08/2021. /

D. Because as per the enquiry report dated 20/02/2019, the findings against the 

appellant are reproduced as under:

“Jamal Qadir has basic qualification of Matric Science and PHC 

Technician Diploma. Matric Science and PHC Technician 

Diploma/Certificates are true. He has shown experience of MMC 

Mardan for two years after passing the PHC Technician Diploma. 
But this two years experience was not paid job. No appointment 

order of the experience and no salary slip of the experience were 

found in his documents. According to Esta Code Criteria, 
experience marks can be given to those candidates who have paid 

experience from some Govt or Semi Government recognized 

institute. Since the experience of Jamal Qadir is not paid therefore 

he is not entitled for experience marks. He has given the following 

marks as;

50 Marks 

20 Marks 

08 Marks 

4.5 Marks

1) Matric Science
2) PHC Diploma
3) Higher Qualification
4) Interview

82.5 MarksTotal

His total marks become 82.5 and in the merit list the last candidate 

got 89.5 marks. So the total marks of Mr Jamal Qadir are less than 

the last selected candidate.”

E. Because tlie present appellant has not been awarded experience marks only due 

to the reason that the experience of the appellant is not from a paid job which 

is illegal and against law and facts.

F. Because the Honorable Peshawar High Court Peshawar vide its judgment dated 

04/02/2015 in case titled as Dr Ikram UUah versus KP Agriculture University 

Peshawar (W.P No 1012/2014) has held that experience acquired in any 

manner cannot be tal<en away from a person merely because has not been paid 

any remuneration or pay for the same. The relevant Para of the aforementioned 

judgment is reproduced as under: (Copy of the judgment dated 04/02/2015 

is attached as Annexure R)

For the purpose of experience it is not necessary that a 

person must be serving against a post on regular basis. If a person 

teaching in a University, particularly at Post-Graduate level 
without taking any remuneration, it cannot be said the he has

“ 7.
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gained and acquired experience without any wages is not entitled 

for its benefits. Experience acquired in any manner cannot be 

taken away from a person merely because he has not been paid 

any remuneration or pay for the same. Experience means the 

accumulation of knowledge or sidll which results from the direct 

participation in events or activities with or without any financial 
benefit. The meaning provided by Wikipedia (Free Encyclopedia), 
experience is the knowledge or mastery of an event or subject 

gained through involvement in or exposure to it. From the above 
definition, it can
process of getting knowledge or sldU from doing, seeing or feeling 
of things practically.......... ”

be easily gathered that infact, experience is a

G. Because si------- since experience means accumulation of knowledge or skill which
results from the direct participation in events or activities \vith or without ^ 
financial benefit tlierefore discriminating the appellant merely on the ground 

that the experience

any

not paid is a glare illegality.was

H. Because the provision of salary slips is irrelevant and not a requirement in light 
of the judgment of the Honorable Peshawar High Court Peshawar dated 

04/02/2015 in case titled as Dr Ikram Ullah versus KP Agriculture University 

Peshawar (W.P No 1012/2014).

I. Because appellant has got experience for about 05 years. The relevant provision 

of Esta Code is reproduced as under:

“ C. Experience
Experience for one year 

Experience of tw^o years 

Experience of three years and above

J. Because appellant as per aforementioned provision of law is entitled for ten
expenence marks which have not been given to the appellant by the enquiry 
officer. ^

04
07
10”

K. Because if the ten marks of experience are added to the total marks of the 

appellant then the total marks of appellant becomes 82.5+10=92.5 and
tlierefore appellant faUs within the merit as enquiry report envisages the last 
selected candidate has secured 89.5.

L. Because appellant has not been treated in 

Article 4 of the Constitution of Paldstan.

M. Because appellant has been discriminated 

Constitution of Paldstan.

accordance with law and violated

infringing article 5 and 27 of the
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N. Because it is a settled law that once a vested right granted to anyone, he cannot 
be diveste< i of tlie same.

O. Because the appellant’s name was reflected in the merit list and upon die same, 
appointment order of the appellant was issued and the appellant was postcd in 

RHC Gumbat where he assumed charge and performed duty.

P. Because the principle of locus poenitentiae is attracted with fuU force to the 

of the appellant. Once a benefit accaied to the appellant, he cannot be
divested oc the same. The appellant cannot be divested of the same when no 

action has been taken against the concerned delinquent official.

requirement as per law and rules that experience must be 
from a Semi-Govt/Govt institute and experience merely means to acquire 

knowledge or slrill by engaging in any activity or task. Therefore the experience 

acquired by appellant by engaging and directly participating 

activities, cannot be taken away from the appellant as experience is acquiring of 

knowledge or slrill by doing, seeing or feeling things practically.

R. Because appellant is jobless and is therefore entitled for back 

as service benefits.

case

Q. Because ti ere is no

in events or

monetary as well

It is therefore humbly prayed that on acceptance of this service appeal, 
impugned order dated 03/08/2021 may please be set aside and appeUant may 
please be permitted to continue his 

08/10/2016 with all back benefits.
service as per his appointment order dated

OR IN ALTERNATTVF

AppeUant may please be granted salaries from 
appointment) tiU date and onwards and appeUant 
experience certificate for the said period.

10/08/2016 (i.e date of 
may please be granted

AppeUan
Through

Amjad 
Supreme Court at 
Distt; Courts Mardan

cate

Dated:2^/12/2021
AFFIDAVTT

I, Jamal Qadir S/O Fazal Qadir R/O ViUaee and Pn«jf r u- ir
I^ndar Tehsn and Dis.ric. Ma.dan. do he.ebf polity fi°“ „d St S 

the contents of ttusSemce Appeal are true and correct to the best of rTSeS 

and bekef and nothing has been concealed from this Court. ^

Deponent

r
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Mardan Medical Conriplex 

Teaching Hospital Mardan
113

Tf May Concern
I •

This is to ce . . .
Medical ComplexTeaching Hospi 
to 1040-2012.

trained and assist all the seniorProfessor and SurgeonThe above named person is fully 
in a good manner.

ctual and hardDuring a.e tenure of his service vie found him devoted efficient, pun. 
working.
Hisperformanceisoutstandingandhisattitudevdthpatient&Staffisgood.

We wish him success in his future career.

0

ChiefJ^cutive
Medical ComplexMa

MiTTea
Mardan Medical Complex 

Mardan
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RAHA

Planning & Development Department 
Government of Khyber Pukhtunkhwa Civil Secretariat Peshawar 

Phone# 09i-921ip53, 9210195 Fax # 091-9210308 
E-Mail; sdupdd_2007@yahoo.com ly

Dated December ,2015

Experience Certificate
United Nation Development Program has initiated Refugee Affected & Hosting Areas (^HA) 
programme under ONE-UN. Under this programme rehabilitation of infrastructure, social mob liza 
community development, livelihood improvement through skill development and rehabilitation of 
environment will be carried out in target areas. The RAHA -RAA
through SDU, P&D Department, K-hyber Pakhtunkhwa. A Programme Management Unit (PM ) 
established in SDU to implement the RAHA programme.

Pakhtunkhwa under the National Implementation Modality (NIM).

The ovdrall objective of the RAHA programme
and enhance social cohesion within rehabilitated in the
programme public services will be being piloted in

.0 ns.s. ,=n.er civi,

society engagement and refugees will be addressed.

During his tenure we found him sincere, fc^tec^ ,hard-working ,
of ^

& up to the satisfaction of management.

We wish him all the best in his ftiture endeavor.

Sincere!’

Muhaitimad-Reiinii-i-"^
RAHA ProJecg^J^jdjgr Pakhuinkhwa, 
SDU Riiildi^^ivil Secretariat. 
Khyber Road, Peshawar Cantt, 
Ph.No. 091-9211557 
0345-8575996

mailto:sdupdd_2007@yahoo.com
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DISTRICT HEALTH, OFFICER 
Mardan (Khyber Pakhtunkhwa)

t..
}r.

/I-

*■

Ph: # (0937) 9230030 Fax: # (0937) 9230349 
Email: mardandho@amail.com

No. /ui-IO Dated: / 72016
• f

OFFICE ORDER:

The competent authority is pleased to notify the following c.andidates for appointment 
against the vacant positions of PHC Tech (MP) BPS-12 on the recommendation of 
the Departmental ;^election Committee of DHO Office Mardan plus usual allowances 
as admissible under the rules and posted in the following health facilities on the 
following terms and conditions; '

J//1 v; v:
PHC Technician (MPt BPS-12

n'.'

S.# Name Father Name Address

Vill' Shahnoor Pull p/o Takkar Teh: Takht 
Bhai Distt: Mardan

I Waqar Ahmad Mazullah

Syed Shah Fahad.2 Bakht Jamal Vill: & p/o Galya/a Distt: Mardan

Vill; Anwar Khan Kali p/o Pir Abad Teh: 
Takht Bhai Distt: Mardan
Vill; Noor Abad p/o Pir Sadi Teh: Takht
Bhai Distt: Mardan
Vill: Chail kumbary p/o Lund Kh^rfehsi^ 
Katlanq Distt: Mardan:

Vill: Jafar Dheri p/o Takar Teh: Takht 
Bhai Distt: mardan

■ Riaz Khan Gul Zada

4 Imran Sayed Imam Jan

5 Hazrat Said Esa Khan

Farooq Ahmad6 Haji Monawar Khan

, 7 Noor ul Islam M Shoaib Herawand Rustam District Mardan

Muhammad Ubaid 
Ullah

VII: Shiekhano Kali p/o Garo Shah Teh: 
Takht Bh^ii Distt; MardanS Hafiz Ahmad Jan

Vill: & p/o Gujar Garhi Moh: Poswal Near 
PetrgI Pump Distt: Mardan

vill: Lundkhwar Teh: Takht Bhai Distt: 
Mardan

') Amjid Khan M.uhammad Amin

lO Slier Ali Abdul Sattar Rahi

Vill: Mansab Charsadda Road Teh: & 
Distt; Mardan

II Hidlayat Ullah Gul Bahadar

Parkho Dheri Teh: Takhi Bhai 
Distt:Mardan

,12 . Ihtisham ul Haq Gulzar Ali Khan

Vill; Chato Halhain p/o Halhian Teh: 
Takht Bhai Distt: Mardan

Sher M. Khan13 Abdul Kabir

Garhi Kapura Kandar Teh: & Distt; 
Mardan

JamalQadir Fazal Qadir

Muhammad Imran 
Khan

Ittabad Colony p/o Jalala Teh: Takht Bhai 
Distt: Mardan

15 Ameer Rahman

Moh: Landaky P/o Parhoti Mardan16 TaimurKhan Aurang Zeb

t

mailto:mardandho@amail.com
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1'erms & Condition:
• t.-: '\ : .

:1 Mfefehe is domiciled in District Mardan.
2. His/her appointment is purely on temporary basis and is liable to termination at

. any time without assigning any notice or reason. ^ , ,,
3. He/she will remain on probation period of one year starting from the date of 

■ joining services in the Health Department. The probation period ,f not extended ,n
writing shall be presumed to have been extended.

4. He/she will not be entitled to any TA/DA on joining his/her duty.
5. He/she is declared medically fit for Govt; Service.
6. He/she is liable to serve anywhere in the District as well as in Khyb

Pakhtunkhwa (KPK). . u ft,.,
7. He/she will be governed by such rules and order as may be issued by the

Government for the category of government servants to which he belongs.
8. If he/she intends to resign his services, he/she will give two months notice in 

advance or deposit one month salary in lieu thereof to Government.

he/she should report toIf he/she accepts the above-mentioned terms and conditions 
the office of the undersigned for duty on his/her own expense within seven days after 

of this letter otherwise his appointment order will be considered asthe receipts 
cancelled.

He/she will have no legal rights to challenge his/her termination in case
N.B; -
his/her Academic s Professional documents have been found fake.

District Health Officer 
Mardan

/dHO Dated Mardan the: yC / /2016
No.
Copy, forwarded to the following for information and n/action: -

director General Health Service's, Khyber Pakhtunkhwa Peshawar.
2. Deputy Commissioner, Mardan.
3. District Nazim Mardan.
4. District Comptroller of Accounts, Mardan.
5. Deputy District Health Officer, Mardan 
Q. Accountant DHO Office, Mardan.

All officials concerned.

1

District Health Officer 
Mardan
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* mnrmr AT. CERTmCME
JU/,..Name of Official ..

Caste or Race...

Father’s Name .

.....

... ........................
.....

DAiZ^Z-....................
2..fe.-c.AJ2.

Residence ..

• f ••••••
Date of Birth 

Exact Height by measurement.......

••••«it**>«***

.........^..'.....Cs?:...

M..Al-l-iExact mark of Identification 

Signature of the Official 

Signature of the Head of Office ...

........

Seai of Office
,•«•••>•••••••.....

/_....
, ao .e.e.v ce.. -U .ave —

PM-.1kcLJM./2..- his

........

above as
year and by appearance about year..,il.7.

A >
:fvy:

' 'psi
'. -ZA

*
t;

Medical SuperintendenT 
DHQ Hospital, Mardan.^^
Ssih&J §.:::■■■■■ .

SMW

^ liP'm‘tigi.w*:

riS'?-.-.

..ft THUr«° FINGER IMPREgSIQM
1

... ............ ...................



t.

fijf

iJ district health officer
Mardan (Khyber Pakhlunkhwa)

Ph; # (0937) 9230030 Fax; # (0937) 9230349 
Email; mnrHnndho@gmail.corn

r->i.-KirK OUDVar

place
i mmed ia w cfjccl._______

Name of Official
UcmiirUs

~ "Aga'inst the vacant po.st at 
Malaria Meacl of Account_

~ Against the vacant post at
Malaria 1 lead, of Accouiij. 
Against the vacant post at 
Malaria Ijcad pr Account , 

‘XgainstThc vacaiUposl at 
Malan^Hca^^oJ Accouiil 
"AgahTSl the vacant post al
Malaria Head oT Account..
Against the vacant post at 
Mjdaria 1 lead of Account . 
Against the vacant post at 
Malana 1 lcad_ol Account 
Again?t the vacant post at

__ Malaria I Icacl pj'Account

R1K. bhcigc ncad_oi:Acc(^,unt
Against the vacant post tit 
Malaria Head of Account _

T^ainst the vacant post at
Malaria 1 lead oF Accoun_l.. 

'Against the vacant post

’ "Aga'inst the vacant post

' AgaiiTSt the vacant post

' "Against the vacant post 
ol'Olir Head ol'Accpunl

Place of postingBPSDesignation
S.No.

TllQl l Takht12PI 1C Tech (Ml’)Waqitr Ahmad 

Syed ShahFahad

Bhai
TDIT Shahbaz
Garhi________
'I'l IQM 'I'akht

12PI 1C Tech (MP)
2.

PllCTcch(Ml’) 12

"ptTCTwh'(Mn >^2
Imran Bhai3.

TDl 1 Lund
K-hwar_____
TllQlfTakhl
Bhai_______ _
'I’Dl 1 Rustam

f lazral Saidd.
12PI 1C Tech (MP)’arooq Ahmad5.'
12PI 1C Tech (MP)Noor ul Islam6.

tHQH Takht12Tm IC Tech (MP)l^uhammad Ubaid
Ullah _____
Amjid Khan

'ShCT M. Khan

Shcr Ali

Bhai7.
R11C Manga12Pile Tech (MP)

8.
12pn'c'fcch (Mi’) 

■pilCTwhlM'’) 

'l^fCTcch (MP) 12

.9.
"i’Dl 1 Lund
Khwar_____
Rl 1C Gumbat

10.

Jamal Qadir11.
Rl 1C Manga12Pile Tcch(Ml’)Uidayat Ullah

"ThirshanTul I laq 

"to Khan 

TairnurKhan

12. "ri iC Shergarh

~ I’Tto’cchO'-^P) '2 

” "pH^cchlMP)

13. Rl IC ShcrgjJrh 

"CDl^rlioiiM.

15.

District 1 lealth Oriicer

»
dated Mardan the

s:SS5;or:r"Acoo.n.,Ma«i.«. 
s'.6 AccoumOTtDllOOinccMardan.
7, Dins Cell, DUO 0IT.ee, Mardan.
3. OlTcials concerned.

District 1 lealth OlTiccr 
Mardan
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^®^TR1CT HfefttTH OFFICER . 

IVlardan (KhyberPa^
Ph- # (0937) 9230d30' F;&x; #,(0937) 9230349

Email: mardandhOlSItimailxom

■•fc- w

i.

Cjt-f^

7
\■■ ■:: \ ^ V

OFFICEQRDERl

;'e of DUO Office Martiol Meeting held m
As recommended by the committee

19fe?/2016.'tho competent aulhority is plcS^ttip withdraw end cancel the

Qadh (PHC;;-feGhnician) at S.No. 11, letter
^ ‘ - ';V'

with immediate effect in fafgei: interest of public.

DI-IO Office on

order of Jamal Qadir s/o hazalappointment 

No. 10042-64/DIIO dated 22/08/2016

■ fpistrict Health Oniccr 
■H 'Hardan

/

/20f6.M,. I f f 75^—7^/liHO dated Mardan the X-fi/

Copy forwarded to the; •
1. Director General Health Services Khyber Pakhtunkhwatftshrwar,

2. District Comptroller of Accounts Mardan.

3. Incharge RHCGumbat.

4. Accountant DHO Office, Mardan.

, 5. i DI-IIS Cell, DHO Office Mardan.

6. Official concerned.

. A.;-District Health Officer
Mardan

;•

• - '.I

I

:

;• • ;
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To

The pjrtctor General (Health)
KPK Peshawar

APPKAL Ar:ATTNJ<^T THE ORDER OF__S?IIQ. - AlAB.DAbJ
r>ATKD.20/9/2ni6 WHEREBY APPlJCANf’S SEIiyiOLJiAS 
RFHN WTTHDRANX71SI WHICH IS ILLEGAJ-. AGAINST.-LAW 

AMD FACT

Subject:

D.H.OPrayer: - On acceptance of this order dated 20/9/2016 passed by

Mardan may please be withdrawn set aside and appellant

with all back beneHts. Any other

may

jlease he reinstated in service
Jl

\elief deemed fit may also be graciously granted.

Appellants humbly submits as under •

"hial appellant is equipped wdth qualification such as 

I^iploma in Medical Technology domiciled and NIC ol' Mardan

a!nd two experience Certificates i.c.
A) By Chief Executive Mardan Medical Complex

6/10/2010 till 10/10/2012.
B) From Jan 2013 till December 201.‘5 by RAHAP Project 

KPK SDU Building Civil Secretariat Khyber Road

(Copy of Certificates/ Experience

Sir,

B.A with .
1.

iVom

arePeshawar.

Annex-A)
; ■

That the Executive District Officer Health Mardan advertised posts 

of Medical PHC Tech (MP) BPS-12.
2.

per qualificationThat appellant applied for the same as31
/experience detailed in Para No. 1 of appeal. 1

tested and interviewed by the SeiecuonThat appellant was

Committee.
•

;; That the Selection

4.

Co!Committee recommended appcilani^5.

'ippointnaent as PHC MP BPS-12. .
■iI Sclcciionof said recommendation byTbat i^i pursuance 

Commiftcc, appellant as PHC (Tech) MP BPS-12 vide appomimcm
• " ■

(Copy ofdated 10/08/2016 by the D.H.O Mardanorder
appointment order dated 10/08/2016 is Annex-B).

i

r
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■

That medically the appellant was examined by 

Superintendent, DHQ, Hospital Mardan on 1.9/08/2016 and found 

fit, (Copy of Medical Certificate is Annex-C).
R.H.C Gumbat vide order dated 

22/01 /2016 (Copy of posting order dated 22/08/2016 is Annex-D). 

That appellant submitted arrival report on the same 

22/08/2016. (Copy of arrival report is Annex-E).

; That appellant was posted in8.

dated i.e.9.

1
’ I That appeUant regularly performed duty and his attendance register

satisfied from
10.

Officers wereand the concerned Superior 

. perforpance of appeUant.(Copy of attendance register is Annex-F).

■ Thp Aride order dated 20/09/2016 District Health Officer, Mardan 

cancelled appointment order of appeUant with immediate effect 

! wliich is iUcgal against law and facts on 

' of canccUation order dated 20/09/2016 is Annex-G):-

I
11.

I

I
following grounds. (Clopy

GROUNDS
nlBecause impugned order is without any reason and is against tlic ,5 

maxim of natural justice that every order must be supported by cogent
a)

reasons;-

Because impugned order is arbitrary, whimsical and passed m cursoiy 

and slipshod manner.
b)

has been condemned unheard an,'d violated theBecause appeUant 

foremost .ahd principal of Natural Justice which is well entrenched i n
9)

even adrninistrative. Quasi Judicial and Judicial System. So much so 

- that Adain and even Dbvil was afforded opportunity of hearing.\\\

■r f

d) Because appeUant has served to the entire satisfaction of his superiors 

and'therc is no complairit against appeUant.

i

■ 'It
1 . * 6

Because ho inquiry has been conducted.e)

f) ' Because appeUant has not been associated with any inquiry.

Because impugned order has been passed at the back ol appellant.g)

r



n/

»
s

ccnifrtriucs, 

Piira No.l of appeal at
Because appellant plrovided all the qualification 

degrees/exjperience certificates mentioned in 

the itime .of isubmission of documents as well as original at the time of 

interview before Selection Committee.

r-
t •-

Because there is no provisional in law for appointment ol inquirv

notice and finding of any such
f i)

without charge sheet/show cause 

committee arc nullity in the eye of law and at the best can be termed

probe finding inquiry. 

Because without resort to 

terminated from service.

KPK E&D Rules 2011, appellant can’i be
1)

SCMR 412/413 famous cascj of Sadultahk) Because as per 2006
departmcht can’t take benefit of its own omission.

1) Because canceUation/withdrawal of appointment order arc Germane to 

L^\y/E&P Roles and appellant’s appointment 
cancelled/withdrawn without any bacidng of law.

Because appellant is jobless alter cancellation 

permitted for duty, therefore entitled for back benefits.

t-
order can’t be

i

' 1 i
for no fault and is not

. ■ «

■m)

DJI.Oof this order dated 20/9/2016 passed by 

Mardan may |)lbasc be withdrawn set aside and appellant may

with aU back benefits. Any other relief deemed

i On acceptance

be reinstated in service 

fit may also be graciously granted.

Appellant

1
I

Jamal Qadir S/o 
Fa'/.'al Qadir R/o 
Garhi Kapura Mardan

Dated. / >

1]Through
iiAmja'

Supreme Court of 

Pakistan

vocate

• i
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S
rpporF the KH^i^pp PAKHTUNKH^^A SERVICE 

TRIBUNAL. PESHAWAR

/2017

X^g^5i:ppellant

Service Appeal No-JrAf

iI

Jamal Qadir S/o Fazal Qadir 
R/o Garhi Kapura lyiardan

V'.S X

VERSUS

Govt, of Khyber Pakhtunkhwa through Secretary 

Health, Civil Secretariat, Peshawar.
1.

General, Health Khyber Pakhtunkhwa,Director
Judicial Complex, Khyber Road, Peshawar.

2.

District Health Officer, District Mardan.3.

Respondents ■i

Appeal u/s 4 of Ser\/ice Tribunal 

Act against order dated 20.09.2016
respondent No. 3,passed by 

whereby appellant's service has
withdrawn and departmentai

remained
been
appeal dated 10.10.2016 

un-responded even after 90 days.
which is iliegai against law and

facts.
Fi.ci^£scrs3nr

PRAYER:
On acceptance of^ instant 

service appeal the impugned 

order dated 20.09.2016 passed 

by D.H.Or Mardan may please

i



andithdrawn/ set-aside
please tte

with all

other relief

also h^

*
be wi

Omayappellant 

reinstated in service

back benefits. Any 

fit maydeemed 

graciousiy granted.

Sir,
under;-Appellant humbly submits as

That appellant 

such as
technology, domiciled an 

two experience

with qualification

in Medical
is equipped

1) with Diploma m
d NIC of Mardan

B.A and

i.e.certificates

Mardan Medical 

06.10.2010
Chief Executive

from
i. By till

Complex
10.10.2012.

December 2015 by 

Building Civil 

Road, Peshawar.

3an 2013 tillii. From
rAHAP Project KPK SDU

Secretariat Khyber
of certificates/ Experience

(Copy
gre Annex A )

Officer Health, 

of Medical PHC tech
Districtthe Executive

advertised posts
2) That

Mardan 

(MP) BPS-12.attested
for the same as per

Para
ppellant applied 

lification/ experience 

N0.1 of appeal.

That a3) detailed in

Service i’rifauna),
Puivhavvfi.r

qua

interviewed bytested and 

Committee.
That appellant was 

the Selection
4)



r
t

Committee recommended 

PHC HP BPS-
5) That the Selection

appellant for appointment as w
12.

f said recommendation by
PHC

6) That in pursuance o 

Selection Committee, appellant as
V de appointment order(Tech) MP BPS-12 

dated 10.08.2016 by
of appointment

the D.H.O, Mardan. 
order dated

(Copy
10.08.2016 is Annex "B")

examinedThat medically the appellant was 

by medical Superintendent, DHQ, Hospital 

19.08.2016 and found fit. (Copy
"c";

7)

Mardan on
of Medical Certificate is Annex

1 R.H.C Gumbat 

22.08.2016. (Copy of
8) That appellant was posted in

vide order dated
posting order dated 22.08.2016 is Annex

"D")
on the

of arrival
bmitted arrival report 

22.08.2016. (Copy
9) That appellant su 

same day i.e 

report is Annex "E")

appellant regularly performed duty and 

attendance register and the concerned 

Officers were satisfied from 

of appellant. (Copy of

"f")

10) That
hisATTESTED
Superior 

performance
attendance register is Annex.xAfim.s.

P-ffkis'ujxklivVS 
^fvicc 'nibiinal, 

P>&shiiw&r i 20.09.2016, District 

cancelled appointment 

immediate effect.

vide order dated

Health Officer, Mardan

order of appellant 
which is illegal, against law and facts. (Copy

11) That

with
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of impugned order dated 20.09.2016 is 

Annex "G")

12) That appellant served departmental appeal 

10.10.2016 before respondentNo.2dated
through registered A.D, which remained un­

responded even after lapse of 90 days.

(Copy of Departmental appeal 

"H", and P.O receipt is Annex "I")

is Annex

withdrawal13) That appellant is jobless since 

order.

14) That appellant now approaches this Hon ble 

Tribunal on following grounds:-

flRQUNPS
i^:

impugned order is without any 

against the 3'’^ Maxim of
A. Because

reason and is 

Natural Justice, that every order must be

supported by cogent reasons.

arbitrary,impugned order isB. Because
whimsical and passed in cursory and siipshod ■;

manner.

has been condemned 

and violated the foremost and 1"'
C. Because appellant 

unheard
Principle of Natural Justice, which is well

administrative. Quasi■:..D
entrenched in even

Judicial System. So much so,
afforded

Judicial and
Adam and Eve Devil was

! i ’'vWluiJ,.:
opportunity of hearing.



served to the entire 

and there is no
appellant has

of his superiors
Because 

satisfaction 

complaint against appellant.

D.

i

conducted.inquiry has been

has not been

Because no

F. Because appellant

with any inquiry.

Because impugned order 

the back of appellant.

E.
associated

has been passed at
G.

all theprovidedappeilant
certificate, degrees/ experience

No.l of appeal

Because 

qualification
H.

mentioned in Paracertificates
ion of the documentsat the time of submission

original at the time of interview
as well as 

before Selection Committee.

in law forthere is no provision
irv Officer without charge

BecauseI.
appointment of inquiry 

sheet/ show cause notice
are nullity in

and finding of any 

in the eye of law
such committee 

and at the best
I

inquiry.

termed probe findingcan be

of KPK E&D Rules,
terminated from

without resort
can't be

Because 

2011, appellant
3.

D service.
412/413

can't
2006 SCMR

Sadullah department
as per 

case of 
benefit of its own omission.

Because 

famous 

take

K.
liiiKhivavrv'. .1

i,
I'csiiawa.if

withdrawal of 

"'w/ F^'f3
cancellation/

order are
Because 

appointment
L. Germane to

I



f
t^ *

■1. I"
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..Rules and appellant's appointment order 

can't be cancelled/ withdrawn without any 

backing of law.

r' ■

\

M. Because appellant is jobless after cancellation 

for no fault and is not permitted for duty, 

therefore, entitled for back benefits.

i-v

1 •;

I

iIt is therefore, humbly prayed that, on 

acceptance of instant service appeal the 

impugned order dated 20.09.2016 passed by 

D.H.O, Mardan may please be withdrawn/ set- 

aside and appellant may please be reinstated in 

service with all back benefits. Any other relief 

deemed fit may also be graciously granted.

I"

I

i

Appellant
Through f

Amjad'/Vli (Mardan)
Advocate
Supreme Court of Pakistan •

IVERIFICATION 1

It is verified that, the contents of the appeal are 

true and correct to the best of my knowledge and 

belief and nothing material has been concealed 

from this hon'ble Tribunal.
I
i

r.

Deponent
I

.1-

i
/
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Sc^^'icc Appeal No. 109/2017 i*
V

Appellant alongwilh his counsel present| ^.^^Ri^ Ahi^

Paindakheil, Assistant Advocate General for the 

Arguments heard and record perused.

detailed judgment of today consisting of three pages
i

connected Service Appeal No. 108/2017 "titled Ihtlsham ul

18.12.2018 J l|jfeseht;mm
-7>.

■ \ I

St;

Vide our

placed in

TTaq Versus Government of Khyber Pakhtunkhwa through Secretary

Health, Civil Secretariat. Peshawar and two others, w'e accept the

appeal, set-aside the impugned order with the direction to the

issue show-cause notice to the appellantrespondent-department to 

that why his appointment order be not withdrawn on such ground and

be decided within aafter reply of the show-cause notice, the same 

period of 60 days from the date of receipt of this judgment positively.
k

reinstatement of the appellant will be subject to the

1

However, the

decision/outcome of the show-cause 

communicated to the appellant. Parties 

costs. File be consigned to the record room.

notice and the same must be

left to bear their owmare

ANNOUNCED
18.12.2018

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN SHAH) 
MEMBER

C

■l; r:;--

U, - “



RirFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR ^I

!
SERVICE APPEAL NO. 108/2017

Date of institution ... 31.01.2017 
Date of judgment ... 18.12.2018

/ -■;. ^t .

Ilitisham ul Haq S/o Gulzar Ali Khan
K/o Parkho Dheri Tehsil Takht Bahi, District Mardan.

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Health, Civil Secretariat,

2. Director General Health, IGiyber Pakhtunkliwa. Judicial Complex, Kliyber Road. 
Peshawar.

3. District Health Officer, District Mardan. (Respondents) I

APPEAL UNDER SECTtON-4 OF SERVICE TRIBUNAL ACT
AGAINST OPPER DATED 20.092016 PASSED BY RESPONDENJ

3. WHEREBY APPELLANT SERVICES HAS BEEN
departmental APPEAL DATED

NO.
WITHDRAWN AND___ ____________ .
10.10.2016 REMAINED UN-RESPONDED EVEN AFTER 90 DAYS.
WHICH IS IT.r.EGAL ADA INST LAW AND FACTS.Co

For appellant. 
For respondents.Mr. Amjid Ali. Advocate.

- Mr. Riaz Ahmad Paindakheil, Assistant Advocate General
I

.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE)

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. HUSSAIN SHAH

JUDGMENT

Our this judgment

shall dispose of instant service appeal as well as Service Appeal No. 109/2017 titled 

".kiinal Oadir Versus Govcrnincnl of Khyber Pakhtunkliwa through Secretary Health. 

Civil Secretariat. Peshawar and two others" as common question of law and facts

MUHAMMAD AMIN KHAN KUNDI. MEMBER: - i

I

are

involved in both the appeals.

Appellants alongwith counsel present. Mr. Riaz Alimad Paindaklieil, Assistant2.

Advocate General for the respondents present. Arguments heard and record perused.

Brief facts of both the cases arc that the appellants were appointed as PHC

the recommendations of Departmental Selection

3.

Technician (MP) BPS-12 on
/!■ T"’"--

D•t.

V-c*r''

; \



aulhnri(y vide order dated 10,08.2016. However, the

orders with immediate
CommiKce by the competent 

competent authority withdrawn/cancelled their appointment
7 vide order dated 20.09.2016 on the basis of minutes of meeting held it^DHO 

19.09.2016. The appellants tiled departmental appeal on 10.10.20liwhich

.01.2017.

elTcet

Onicc on

ponded hence, the present service appeals on al

summoned who contested the appeals by filing written
was not res

Respondents were4.

leply/cominents.

Learned counsel for the appellants contended that the appellants

recommendation of Departmental

were
5.

the competent authority on theappointed by 

Selection Committee as

formalities. It was further eon 

Ihe Medical Superirrterrdent and found fit. It was further contended that the appellants ,

PHC Technician (MPl BPS-12 after fulfilling all the codal 

tended that the appellants were medically examined by

further contended that the 

their duties and the appellants were fully

. It wasosted and they submitted their arrival reports 

regularly performing

were p

appellants were
for the said post but the competent authority 

orders vide order dated 20.09.2016 without

was bound to

qualified and having experience 

ctmccllcd/wilhdrawn their appointment

further contended that the respondent-department

of adverse order against the appellants
any notice. It 

issue show-cause 

regarding 

appellants were

principle of natural justice therefore.

was

notice before passing 

withdrawal of their appointment orders. It was
\

further contended that the I
I

has violated the '

.JN
t'v. condemned unheard and the respondent-department

the impugned order is illegal and liable to be set-

-aside.
General for the rcspondenls ,

counsel for the appellants and contended that a ]

found in the '

the other hand, learned Assistant /\d\oeatcOn().

opposed the eonlcnlion ol learned

held under the Chairmanship of DUO Mardan and it was
meeting was
said meeting that the experience certificates ol the appellants were not valid. It was

valid experience certificates and 

then deducted from the appellant out | 

qualified for the said post and the |

was !
further contended that the appellants have got no 

erroneously given experience marks which was 

of total marks therefore, the appellants were not

tent authority has rightly withdraw,, the appointment orders of Ihe appellants.
eompc



!/ .
Pon.snl of Iho ivcdi-d rcvcnls llml both liic appellants were appointed by the 

the recommendation of Departmental Selection Committee
.. 7.i

competent authority

after fulfillment of all the codal formalities vide order dated 10.08.2016. The record

on
/

■ t

medically examined by the medicalfurther reveals that the appellants wcie

Supcrimculcnt of DUQ Hospital and they submilKd their aiTival reports

reveals that the appellants were pertonning their duties regularly however, vide

i9. The record

further
authority cancelled/withdrawn their 

the basis of minutes of meeting held on

order dated 20.09.2016 the competent
C

appointment orders with immediate el led 

|.)d-l.2lll6 vvilhoul issuing of any show-eause noliec u. the appellants and without 

giving opportunity of persona( hearing, meaning thereby that the appellants

mandatory for the respondent-department to

on

were

condemned unheard. Although it

show-cause notice before passing an;/ adverse order against the appellants

was
!

issue any

thcrcibre. the respondent-department has violated the principle of natural justice which

has rendered the impugned order illegal and liable to be set-aside. As such, vve accept 

(he appeals, set-aside the impugned orders with the direction lo the 'respondent-

show-cause notice lo both the appellants that why their

I

dcparlnicnl U) issue

appointmenl orders he not wilhdrawn on such ground and after reply of the shoiv- 

causc notice, the same be decided within a period of 60 days from the date of receipt

of Ibis judgment positively, llowevcr, the reinstatement of the appellang will be 

the .decision/outcome of the show-cause notice and the>|must be

left to bear their own costs. File be

subject to

municated to the appellants. Parties arecom

consigned to the record room

(MUHAMMAD AMIN KHAN KUNDl) 
MEMBER

announced
18.12.2018' ■

^ >* I • o* «;
HUSSAIN SHAH) 

■ MEMBER '4 1

o! " O/'-•> ••

■f-• . i

/I;'.,Kr.v

a>
\ I-,' :
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I DISTRICT HEALTH DEPARTMENT- MARDAN 
DISTRICT HEALTH OFFICER MARDAN 

KHYBER PAKHTUNKHWA 
Phone # (0937) 9230030 Fax; # (0937)9^30349)- 
No./f70'-73 /DHO (P&D ) Dated

1
A.',

jploi /2019

Mr. Jaml Qadar s/o Fazal Qadar PHC Technician (MP)Malaria BPS-12 RHC Gumbat 
village Kandar P.O Garhi Kapura Tehsil & District Mardan

Subiecti- FINAL SHOW CAUSE NOTICE _ j +u
I (Dr. Fazli Hadi District Health Officer ), as competently authonty .under the

Khyber r Pakhtunkhwa Government Servants (Efficiency ^nd Discipline ) Rules 20 1 do 
here bv serve ,you ,Mr. Jaml Qadar s/o Fazal Qadar PHC Techme.an (MP) RHC Gumbat 
village Kandar P.O Garhi Kapura Tehsil & District Mardan ,as follows.

That consequent upon the completion of Enquiry conducted against you by the Enquiry

committ^^ satisfied that you have committed the following acts /omission specified in

rules 3 of the said rules. , . jn
(a). Due to Computer Operator mistake (written statement placed on record).

(b). . No Valid Experience
No Salary Slip.
No. attendance record.

2. As result therefore, I as competent authority, have have decided to impose upon you 
the penalty of SHOWCASUE under rulers 4 of the said rules..

iv.

3 You are therefore required to show cause as to why, the afforded jienalpL.sbQUjd_n£t
be imposed upon you and also intimate whether yoirdeii?rtoBr^eard--iTrperson .

4 If no replay to this notice is received within seven days or not more than fifteen days 
of its delivery ,it shall be presumed that you have no defense to put .in and in that case

an ex -part action shall be taken against you.
5. A copy of the findings of the inquiry committee is enclosed.

District Health Officer 
Mardan.

Copy forwarded to the following for information.
Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar for information w/r to his 
letter No. 89/ST dated 11/01/2019 regarding judgment dated 18/12/2108 passed by 
Honorable Muhamamd Amin Khan Kundi Member Service Tribunal MemberPeshawar.

2. Director General Health Services Khyber Pkahtuhkhwa Peshawar.
3. Senior Medical officer Incharge RHC Gumbat.

1.

District Health Officer 
Mardan
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To
Date: 30-01-2019The District Health Officer 

MARDAN.;
■y-

i
“REPLY’TO SHOW CAUSE NOTgS”Subject:

Applicant humbly submits as under

associated with inquir^. So I requeslj that I may please be
Sir,

1 have not been
associated with inquiry and on one sided inquiry, 1 can’t be legally issued Show Case

Notice on the basis of factfinding inquiry.

That Para “a" of show case notes is incorrect. Tt e statement of Computer Operator has 

not been recorded in irny presence so legally this statement is of no value and can’t be 
used against me. As^^per 1996 SCMR 413, tht officer whose are wrong 

[punished.

, 1996 SCMR 413 read ds under.

“Constitution of Pakistan (1973), art 212(3)..;T3rmination of services on ground that 
appointment of civil servant was irregular... Se vice tribunal ordered^reinstatement of 
civil servant... Validity^..Department’s plea was tlotthk civil servant labked qualification 

for the post in question..Department having itselflappointment ci /il servant on temporary 

basis in violation of niiles could not be allowed o take benefit of its lapse| in order t^ 

terminate services of civil servant merely becau jp it had itself committed irregularity in 

violating procedure governing such appointment.iService tribune I having re- nstated civil 

servant could not be deemed to have committe| any illegality or irregularit/...Leave to 

appeal was refused in circumstances.

2005 PLC (CS) 1165 reads as under.

should be

Illegal appointment... Termination of service...Imposition of penalty by appointing 

authority responsible for making Illegal appointmerjt,.. Validity...Appointment of an 

employee, if made illegal, could not be cancelled under efficiency and discipline 

riiles...Instead of taking action against such erhployee, action must be taken against

4
rj.
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ppointment authority for cornmitting misconduqt by illegal apppintment as per his

admission...Principle illustrated.

(b) That para (b) of experience is incorrect because my experience 

verified it from the concert department. Verified photo copy of experience certificate is 

attached. It is further stated that for the first tinje (DHO Office) called me to verify my 
experience. In this very first opportunity I verifiecj my experience. You may verify it from 

MMC Mardan. Everything is on the record.

The attested attendance record is attached back side of the application.

(c) . even we did not get salary slip.

It is further submitted that I have performed dut^ for 40 xdays with your good self which
.1

days top is to be courited.

own
Ia

is correct and I have
I

I

•5.that paras 2-——5 of show cause notes are incorrect deiced. (
2 1

■ -i

I am innocent, falsely charged. Show Cause Not ce, n]ay please be withdra\|vn.

and the ^how Causp

;•

I may please be exonerated of the charges leveled against 

Notes may please be filed.

me

Name!: Jaijnal Qadir s/o Fazal Qadir. 
CNICI 16t01-9181468-5.
Adreis: Villg & P/o Garhi kapui a kandar, 

1 Tehsil and Distt: Mard4n.
E)^ RHC Gum
0345-9366807,0310-1980380

I
bat

Phone:

Dated; 11-02-2019 >y

I!
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To

The Inquiry Committee 
DHO Office, Mardan.

, OAmj^ R/O GARHISTATEMENT OF JAMAL OAPiR SON OF FAZAl
KAPURA KANTTAR TEHSIL & biSTRICT MARPAN

Subject:

R/Sir
It is stated that in July 2016 Dl|o Office Mardan Advertised some posts of j 

PHCs Technicians in Daily Mushriq Annex (a).

I applied for the mentioned post and submit ihy documents in to the D TO, Mardan. Thej 
concerned authority published shortlist in which I found my name Mr. Jamal Qadir S/Oj 

Fazal Qadir selected in DHO office mardan. After that on date 02/08/2016 I was called for| 
interview. My interview was very good and tl e members of the penal were satisfied from 

qualification and interview.

After interview the departmental selection corjimitt^e prepared 

in merit list I (Jamal Qadir) was at serial No. 14 top 16 candidates had tcj be appointed. Soj 

DHO Office Mardan appointed me as PHC Tebhnicjan BPS-12 purely on their own merit. ^

Then DHO Office Mardan issued me appointrient order No. H42-45/DHO on date 10-08- 

2016 Annex (b). . '

DHQ Hospital Mardan did my medical examiijation on 19-08-2016 Annex (c). !

The DHO office Mardan if sued my place of pdsting order No, 10042-64/pHO on dated 22^ 

08-2016 and I was posted in RHC Gumbat Aniex (d).

Hiere after I submitted my arrival report vide Sjo. 10042/64 on dated 22/0^/2016 (forenoon)'
! , • I

which copy is attached Annex (e). ;
i

perfonning my regular duty and the inctlarge of RHC Gumbat was satisfied from mj 

duty. Annex (f). 1

a merit list for recruitment

I was



<
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On 5'’^ October after performing my duty when I went home I received a letter from DHO
OfFiceMardaninwhich-my termination order was present Annex (g). i

in termination no reason of termination was mentioned. I concerned DHO Office Mardan
meet DHO of District Mardaniregarding my termination matter but nobody allowed me to 

I tried many time JLo meet DHO Mardan to discuss this matter but in vain.

of termination NoSo DHO Office Mardan did not explained me even the reason
called from me. No warning was given to me no show case was calle4Explanation was

from me. I was not heard even from single time. No opportunity was given to me for anj^ 

type of clarificatidn: EVen DHO Office Mardan did not explained me the reason of my
Dark all my this statement in purely truth and nothing istermination. I was kept in

S, concealed from mylside.
■ ']

I request this enquiry committee to clear with me with Justice.

(JAMAL QADIR) _
. S/o Fazal Qadir 

CNIC #: 16101-9181468-4 
Mob: 0345-9366807 
0310-1980380

Dated: 19-02-2019. ■I"
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rfforE THF i^PI^ SERVICE TRIBUNAL, PESHAW^ ^ ~o
IN Re:
S.Appeal No.109/2017

V
AppellantJamal Qadir

Versus

Govt, of Khyber Pakhtunkhwa through 

Secretary, Civil Secretariat & others ... Respondents

application for implementation 

OF JUDGMENT DATED 18.12.2018 OF 

TrilS HON'BLE TRIBUNAL

Sir,
Applicant humbly submits as under.-

1. That applicant filed titled Service Appeal 
No.109/2017 before this hon'ble Tribunal with
the prayer that:-

"tfie impugned order dated 20.09,2016 
passed by D.H.O, Mardan may please be 
Srawn/ set-aside and ^PPellant may 

please be reinstated in service 
back benefits. Any other relief deemed 

fit may also be graciously granted
2 That appeal of the applicant came up for 

hearing on 18.12.2018, and this Hon ble 
Tribunal was pleased to allow the appeal of the 

applicant with the foliowing order:-
"Mre accept the appeal, set-aside the 

impugned order with the direction to the

•^pML order^e not withdrawn 

on such ground and after reply of the 
show-cause notice, the same ^^^iided

theHowever,



I

(4)
appellant will be subject to the decision/ 
outcome of the show-cause notice and 
the same must be communicated to the
appellant"

(Copy 
Annex "A")
That after announcement of judgment dated 
18.12.2018, the applicant send the attested 
copy of the said judgment to the respondents 
through registered letter dated 08.01.2019 for 

the implementation of the same. (Copy of letter 

dated 08.01.2019 is Annex "B")

kjj
of order/ judgment dated 18.12.2018 is

3.

announcement of judgment/ order
has not been

That since
dated 18.12.2018 the same 
implemented, despite several request of the
applicant, but in vain.

4.

That omission of respondents to act upon the 

order of this Hon'ble Tribunal speaks of the fact 

that respondents has undermined the authority 
Hon'ble Tribunal and have not moved 

inch for implementation of the same.

5.

of this 
even an
That this omission/ act of respondents squarely 

falls within the ambit of contempt of court as 
respondents have conveniently ignored the time 

frame provided by this Tribunal Court.

6.

It is therefore, humbly requested to please 
direct respondents to implement the judgment 

dated 18.12.2018 in its letter and spirit^

Applicant

Through
AmjaldWifM^an)
Advocatd^O^ 
Supreme Court of Pakistan

AFFIDAVIT
hereby affirm and declare as per instructions 

^ of this Application are
b^n concealed from

deponent

I, do
of my clien^ that the 
true and coV 

this

:
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District Health Department - 
DISTRICT HEALTH OFFICER 
Mardan (Khyber Pakhtunkhwa)
Ph: If (0937) 9230030 Fax: # (0937) 9230283 
Email: mardandho(5)gmail.com

irMardan P 'Ivlicqmmiinichliohii 
' ; ^liifresildUo jjie %
i ■ Officer iihiiliM'loH^ nffw

m. Iv
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I i.!•. i.OFFICE ORDER: ir

, ^ ■ , ■ ; M.'. I‘;| I:.'-

As per order of the Honourable .Service fribunal Peshawai .dated.:'r447:2:0j2i;:.ih;ii;[. 
■• " . ^ ^ iff

E.P No. 165/2019, to conclude the proceeding of show cause noticq iapdj inquir:|';| .the g!;,:
competent authority is pleased to withdraw/ cancel the appointment ..6i4er+:.b|:4ji

ld,b42-64/DH^'o'ateG

li.
•I - f

I
i■

Ik‘:

i
.lamal Qadir s/o Fazal Qadir (PHC-Teclmician) at S.No.l 1 vide letter No. 1( 

22/08/2016, with immediate effect in large interest of public.
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i • iiilDistrict Health Officer 'U

•i : ■i Hiri'
Mardan

dated
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%

/DHO

Copy forwarded to the:

1. Director General Plealth Services, ICliyber Paklitunkhwa Peshaw.ai';
2. District Comptroller of Accounts, Mardan.
3. Accountant DHO Office Mardan.
4. DHIS Cell, DHO Office, Mardan.
5. Official concerned.
6. Office copy.

NOi.
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To,

The Director General 
Health Department KP, 
Judicial Complex Khyber Road, 
Peshawar

Departmental Appeal against the order dated 03/08/2021 Received
26/08/2021 during- Implementation proceedings before the

Service Tribunal KP which is illegal against aw and facts and i
liable to be set aside. I

Subject:
on

PRAYER:- On acceptance of this appeal, order dated 03/08/2021 may please 
be set aside and appellant may please be permitted to continue his

per his appointment order dated 08/10/2016 with all jservice as 
back benefits.

OR IN ALTERNATIVE \

Appellant may please be granted salaries from 10/08/2016 (i.e date 

of appointment) till date and onwards and appellant may please be 

granted experience certificate for the said period.

Respected Sir,

1. That appellant is equipped with qualification such as B.A with Diploma in j 
Medical Technology,, domiciled and NIC of Mardan and two experience |

■ I

certificates, i.e I
i. By Cliief Executive Mardan Medical Complex from 06/10/2010 till |

10/10/2012. j
ii. From Jan 2013 till December 2015 by RAHAP Project KPK SDU 

Building Civil Secretariat Kliyber Road, Peshawar (Copy of the ' 
experience certificates are attached)

2. That the Executive District Officer Healdi Mardan advertised posts of Medical 

PHC Tech (MP) BPS-12.

3. That appellant applied for the same as per qualification/experience detaded in 

Para No 1 of this appeal.

4. That appellant was tested and inteiwiewed by die Selection Committee.

I



I
5. That the Selection Committee recommended appellant for appoinmient as 

PHCMPBPS-12.

6. That in pursuance of said recommendation by Selection Committee, appellant 
appointed as PHC (Tech) MP BPS-12 vide appoinmient order dated 

10/08/2016 by die D.H.O Mardan (Copy of appointment order dated 

10/08/2016 is attached)

was

examined by medical superintendent, DHQ,7. That medically the appellant was
Plospital Mardan on 19/08/2016 (Copy of Medical Certificate is attached)

8. That appellant was posted in R.H.C Gumbat vide ordej dated 22/08/2016 

(Copy of the posting order dated 22/08/2016 is attached)

9. That appellant submitted arrival report on the same day i.e 22/08/2016 (Copy '
arrival report is attached) I

10. That appellant regularly performed duty and his attendance register and the
' concerned' superior officers were satisfied from performance of ^ 
appellant.(Copy of attendance register is attached) |

!
11. That vide order dated 20/09/2016, District Healtir Officer Mardan cancelled 

appointment order of appellant with immediate effect, which is illegal against 
law and facts (Copy of order dated 20/09/2016 is attached)

12. That appellant served departinental appeal dated 10/10/2016 upon Director- 
General Health Department darough registered AD which remained un- I 
responded even after lapse of 90 days. (Copy of Departmental appeal and j 
P.O receipt is attached)

13. That the present appellant filed service appeal before the Service Tribunal KP ■ 
against the. order dated 20/09/2016 (Copy of the service appeal is attached)

14. That the Honorable Service Tribunal KP accepted the service appeal of the ’ 
present appellant by setting aside the impugned order dated 20/09/2016 witli | 
direction to the Health Deparmient to issue show cause notice and after | 
submission of reply to the show cause, the same shall be; concluded witliin a ^ 
period of 60 days (Copy of the judgment dated 18/12/2 )18 is attached)

15. That a show cause notice was served upon tiie appellant on 30/01/2019 (Copy | 
of the show cause notice dated .30/01/2019 is attached)

16. That tire appeUant subrnitted written reply dated 11 /02/2019 to the show cause | 
notice (Copy of the reply to show cause notice dated 11/02/2019 is

attached)



*

17. That the statement of the present appellant was recorded by the inquiry 
committee on 19/02/2019 (Copy of the statement dated 19/02/2019 is 

attached)

18. That the enquiry was concluded on 20/02/2019 and tlie enquiry report 
submitted on 27/02/2019 (Copy of the enquiry report dated 20/02/2019 is

attached)

19. That despite the report of tlie enquiry corTimittee, the competent authorit}^ 
refrained itself from passing suitable order against the appellant in light of the 

recommendations of die enquiry committee.

20. That the appellant meanwhile filed execution petition before the Honorable 

Service, Tribunal KP for die implementation of die judgment dated 
18/12/2018 on 21/09/2020. (Copy of the execution form/petition is

attached)

was

i

for passing of21. That the direction of the Honorable KP Service Tribunal
order witliin 60 days but the respondents failed to pass an/ order adverse to the 

of the appellant witliiii 60 days and as per law akd judgments of the

was

service
Honorable High Court Peshawar as well as judgments of tliis Honorable

order adverse Ito the seiwice of theTribunal, the respondents cannot pass 
appellant and die judgment of die Honorable Service Tribunal is to be 

implemented in its true letter and spirit by continuing the first apporntiiient 
order dated 10/08/2016 of die appellant, as the witlidrawal order dated 

20/09/2016 was already set aside by Honorable KP Service Tribunal.

an

22. That during the execution/implementation proceedings before the Honorable 

Service Tribunal KP, the appellant received office order dated 03/08/2021 on ’ 
26/08/2021 whereby the order dated 22/08/2016 was witiidrawn with ! 
immediate. effect.(Copy of the office order dated 03/08/2021 is attached)

i
23. That feeling aggrieved from the office order dated 03/08/2021, the appellant 

approaches die Director General Health Department being die next Idgher - 
authority.: The office order dated 03/08/2021 is illegal, against law and facts 

and liable to bet set aside on the following grounds;

CtROUNDS:-

A. Because die impugned order dated 03/08/2021 is illegal, against law and facts 

and liable to be set aside.

the impugned order dated 03/08/2021, the posting order of die 

appeUant dated 22/08/2016 has been withdrawn with immediate effect and the 

appointment ordp dated 10/08/2016 is still intact, meaning thereby diat the 

appellant is still in service of the Healdi Department and therefore is entided to 

perform liis duty/seivice as per liis appointment order dated 10/08/2016.

B. Because as per
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C. Because even for tlie sake of argument widiout admitting the impugned order 
as correct, appellant is entitled for tlie salaries from date of liis appointment i.e
10/08/2016 tiU 03/08/2021.

D. Because as per the enquiry report dated 20/02/2019, die findings against the 

appellant are reproduced as under:

“Jamal Qadir has basic qualification of Matric Science and PHC | 
Technician Diploma. Matric Science and PHC Technician j 
Diploma/Certificates are true. He has shown experience of MMC 

Mardan for tivo years after passing the PHC Technician Diploma. 
But this two years experience was not paid jol^. No appointment |

salary slip of the experience wereorder of the experience and 
found in his documents. According to Esta Code Criteria, 
experience marks can be given to those candidates who have paid 

from some Govt or Semi Goverkment recognized

no

experience
institute. Since the experience of Jamal Qadir is not paid therefore j 
he is not entitled for experience marks. He has given the foUowing ,

marks as;

50 Marks 

20 Marks 

08 Marks 

4.5 Marks

1) Matric Science
2) PHC Diploma
3) Higher Qualification
4) Interview

82.5 MarksTotal

His total marks become 82.5 and in the merit hst the last candidate 

got 89.5 marks. So the total marks of Mr Jamal Qadir are less than 

the last selected candidate.”

E, Because tlae present appellant has not been awarded experience marks only due ^ 
that the experience of the appellant is not from a paid job which ^to the reason 

is illegal and against law and facts

F. Because the Honorable Peshawar High Court Peshawar vide its judgment dated 

04/02/2015 in case titled as Dr Ikram UUah versus KP University
Peshawar (W.P No 1012/2014) has held that experience acquired in any 
manner cannot be talcen away from a person merely because has not been paid 

any remuneration or pay for the same. The relevant Para of the afotemennoned 

judgment is reproduced as under. (Copy of the judgment dated 04/02/2015

is attached)
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^ f
For the purpose of experience it is not necessary that a 

person must be serving against a post on regular basis. If a person 
teaching in a University, particularly at Post-Graduate level 
without taking any remuneration, it cannot be said the he has ;

is not entitled i 
manner cannot be

“ 7.

gained and acquired experience without any wages 

for its benefits. Experience acquired in any : 
taken away from a person merely because he has not been paid 

any remuneration or pay for the same. Experience means the 

accumulation of Icnowledge or skill which results from the direct
activities with or without any financialparticipation in events or 

benefit. The meaning provided by Wildpedia (Free Encyclopedia), ; 
- experience is the knowledge or mastery of an event or subject j

to it. From the above jgairied through involvement in or exposure 
definition, it can be easily gathered that infa<pt, experience is a 
process of getting Icnowledge or sldll from doing, seeing or feeling
of things practically

G. Because since experience means accumulation of know edge or sldll which | 
results from the direct participation in events or activities wtith or without any ^

on the groundfinancial benefit daerefore discriminating the appellant nierely
daat die experience was not paid is a glare illegalit}^

H. Because the provision of salary slips is irrelevant and not ^ requirement in light j 
of the judgment of die Honorable Peshawar High Court Peshawar dated ^ 
04/02/2015 in case tided as Dr Ikram Ullah versus KP Agriculture University 

Peshawar (W.P No 1012/2014). I
I

Because appellant has got experience for about 05 years. The relevant provision , 
of Esta Code is reproduced as under:

I.

C. Experience
Experience for one year 

Experience of two years 

Experience of three years and above

04
07
10”

J. Because appeUant as per aforementioned provision of law is entitied for ten 

experience marks wliich have not been given to die appeUant by die enquiry i

Iofficer. .

K. Because if the ten marks of experience are added to die total marks of the 

then die total marks of appeUant becomes 82.5+10=92.5, and
the last

appeUant
dierefore appeUant falls vndiin die merit as enquiry report envisages 

selected candidate has secured 89.5. I

accordance with law and violatedL. Because appellant has not been treated in 

Article 4 of the Constitution of Palristan.
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M. Because appellant has been disciitninated infringing article 5 and 27 of the 

Constitution of Paldstan.

N. Because it is a settled law tliat once a vested right granted to anyone, he cannot 
be divested of tlie same.

O. Because the appellant’s name was reflected in the merit list and upon the same,
issued and die appellant was posted inappointment order of the appellant was 

RHC Gumbat where he assumed charge and performed duty.

P. Because die principle of locus poenitentiae is attracted widi full force to the 

of die appellant. Once a benefit accmed to the appellant, he cannot be 

divested of die same. The appellant cannot be divested of die same when 

action has been talcen against the concerned delinquent official.

case
no

Q. Because diere is no requirement as per law and rules diat experience must be 

from a Semi-Govt/Govt institute and experience merely means to acquire 

knowledge or sldll by engaging in any activity or task. Theiefore die experience 
acquired by appellant by engaging and directly partici|)ating ’ 
activities, cannot be taken away from the appellant as experience is acquiring of 

knowledge or sldll by doing, seeing or feeling tilings practically.

oppelM

m events or

therefore humbly prayed that on acceptance of this appeal, order datedIt is
03/08/2021 may please be set aside and appellant may please be permitted to 
continue his service as per his appointment order dated 08/10/2016 with aU |

back benefits.

OR IN ALTERNATIVE
I

Appellant may please be granted salaries from 10/08/2016 (i.e date of 

ppointment) till date and onwards and appellant may please be granted 

experience certificate for the said period.
a

Dated.30/08/2(>21

Appellant

Jamal Qadiir S/O Fazal Qadir 
CNIC: 1610!i-9181468-5 i
Address: Village & PO Garhi 
Kapura Kan^ar, Tehsil and 
District Mardan.
Mobile: 0345-9366807 

0310-1980380

I
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Judgment Sheet
■ :'‘i^

■ *

IN THiiPESHAWAR HIGH COURT. PESHAWAR
.TUDICIAL DEPARTMENT

;■'

WrU Petition No. 1012/2014.
Dr. ikramullah...Versus... Khyber Pakhtunkhwa 
Agricultiira| tlniversity, Peshawar)

Date oThearing .......04.02.2015.

JUDGMENT
Petitioners). By Mr. R-hushdil Khan, Advocate.

Respondent (s),By M/S Khalid Khan and Muhammad Isa Khan, advocates for Respondent 
■' No.rtb.5. .^ ’

Mir. Saqib Raza Advocate for-Respondent No.6;
• Mr. Jehanzeb Mdshsud Advocate for Respondent No.7 and 8.

■ (

RnnH^TiL-AMINKHANJ. On 28.5.2013. the

respondent No.2 invited applications on printed Forms,

fjifqpgh advertisement published in daily, “Aaj” for
r

appointment against the post of Associate Professor BPS-2G.

t

(Weed Science), from the eligible candidates having the

following qualification:

“PhD in the relevant field from an EEC 

recognized. University/ Institution plus 

10 (ten) years Teaciting/research
J\
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2

experience recognizedin

University or a Post Graduate Institution 

or professional experience in the 

relevant field in a National 

International Organization, plus 10 (ten)

or

research publications (with at least 4 

(Four) Publications in the last 5 years) in 

HEC recognized journal^. *

OR

5. (Five) years post Ph.D 

teaching/research expe^rience 'in HEC

recognized University or a Post Graduate 

Institution or professional experience in 

the relevant field in a National or 

International Organization, plus 10 

research publications (with at least 4 

' (Four) publications in the last 5 years) in 

; HEC recognized journals:.”

The petitioner being equipped with the ’

. .. required .qualification i.e. Ph.D degree in Weed Science

.. applied forThe post of Associate Professor lying vacant in

•J

the relevant category of Weed Science. The respondent No.6

to 8 were also in the run for the same position in the same

■ 1

diseiplinej therefore, their credentials were placed before the.

f

"1
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Scrutiny Committee for detemiination of their eligibility and ; .

quantification wherein all the candidates competing for the:

post in question werp declared eligible and their names were

i

referred to the Selection Board for flirther proceedings at

that end. In pursuance of the recommendation of Scrutiny

Committee, the petitioner alongwith i;espondent N0.6 and 8

. I .

were called for intprview by the Selection Board and

. ultima;tely,'; the respondent No;6 to 8 were’recommended to

the Syndicate for appointment against the vacant posts of

Associate Professor in Weed Science, which aggravated the

grievance of petitioners, who rushed to knock the door of\
i'

this court with the following prayer;

(i) Declare the declaration of eligibility: of Respondent 

No. 6 & 7 as unlawful, malafide, contrary to the terms 

of advertisenient and statutes, tainted with favouritism 

arid nepotism liable to be set aside. Further declare 

; the recommendation of Respondent No.5 (Selection 

. Board), in favour of Respondent No. 6 & 7 as illegal.

I
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, • <
uMawful, unjustified, unfair, discriminatory and pf , :

no legfil effect

(ii) Direct the Respondent No. 1 to 5 lb act in accordance 

with ifiw and to consider the Research Project Report, 

make correct evaluation as teacher and award the 

requisite marks for the recognized Awards received 

by petitioner from time to time.

(Hi) Restrain the Respondent No.l ,& 4 from granting 

approval to recommendation of Respondent No. 5 

(Selection Board) regarding the selection of 

Respondent No. 6 & 7 to the post of Associate 

Professor and from issuing any notification in this 

regard.

(iv) Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may 

also be granted to petitioner.

Initially, comments of the respondents were2. I

called for and in the meanwhile the status quo was ordered

. to be mairitained, however, on 12.5.2014 on request of the

counsel-for respondent No.6 & 7, the syndicate was allowed

.to proceed with: the appointment process of the parties to

: -Lisv however, the final authority was restrained to pass the



r
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final orider regarding appointments; till :,decision of :the:

instant writ petition.

3. The learned counsel for petitioner vividly

, argued that the petitioner is highly qualified having Ph;D

degree . in the. Weed Science from the university of

Queensland, Australia and now a days pursuing the Post-

Doctorate;.in Weed Science in U.A.E University, Al-Aih. He

is also performing his duties as lecturer in the Weed Science

■ t

, Department since 3.2.2005 while the respondent No.6 & 7
.•

\y
have-qualified; their Ph.D degree in Agricultural Bio-Tech

and Agricultural Science from Tsukuba University, Japan

. and University of Queensland, Australia respectively. Thus
✓✓

the respondents are lacking qualification in the relevant
o

discipline being not equipped with degree in Weed Science, ;

•t’. .

hence, not cjualified ip terms of advertisement; for the post of
I •

i
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Associate Professor, BPS-20 in.' Weed Science Department.

The learned counsel for petitioner also disputed the length,of

experience of respondents and argued that the petitioner has'

- been appointed as lecturer in the Department of Weed

I

Science on regular basis w.e.f 17.2.2003, vide order dated

6.3.2003, thus, he has more experience than the requisite i.e.

10 years, while the respondents ,No.6 and 7 have been

appointed as lecturer on regular basis on 3.2.2005 w^e.f 1

ill.2005,' therefore, they have a maximum experience of

teaching in the Weed Science as 8 years 4 months and 27 '

days which is less than the required experience, of 10 years. .'

x*

He furUier argued that the Chairman of the Weed Science '

Department was also one of the members of .the Selection

. Board . against whom the petitioner had earlier filed a

complaint regarding his corruption and maltreatment with.
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the petitioner. The petitioner, in this regard, has alp

submitted application to the Vice Chancellor, Agricultural

University,. Peshawar, showing ;his reservation against the

above mentioned person but with no premium to him. Thp

the Selection Board, in presence of a biased person has not

acted fairly by not awarding him the requisite marks as

commensurate to the knowledge of the petitioner during the

interview; and in this view of the matter, the petitioner has

been discriminated by not recommending his name for

selection.

The above arguments of learned counsel for4.

petitioner was strongly refuted by the respondent and argued

that the respondent No.6 and 7 have, acquired their Ph.D

degrees in Weed Science from the renowned Universities of

the worldtiThe respondent No. 7 is MSc (Hons) from the
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- University of Peshawar and has obtained :his Ph.D degree;

frbm the. university of Queensland, Australia in agricultural

science, discipline call|ng major subject area of Weed

Science. No doubt, the text appearing on the title of the

degree conveying the word “Doctor of Philosophy in the

field of Agricultural Science” but reading the same in

juxtaposition with thesis submitted by the respondents would

abundantly make it clear that the subject area of his
1

philosophy 'was “Weed Science”, because the title of the

thesis, .-Submitted by the respondent No.7, is “Long term
; <

sustainable; management of parthenium weed (Partheniura ^

15Hysterophorus L.) using suppressive, pasture plants,.

. Parthenium; Hysterophorus is a species of flower plant

; . commonly; known as whitetop weed which has been
■ :

.•ren^itied: to of research "of respondent.: Likewise, the
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respondent No.(5 has joined the service.with the university as '

a lecturer in Weed Science and had acquired her Ph.D ,
1

degree from the university of Tsukuba, japan in Weed

Science. It is also born out of the record that the respondent

No.6 and 7 are serving the university since 2002, having

overall experience of 11 years in teaching pf Weed Science.

- Learned counsel for respondent No.l and 2 while clarifying

biasness of one of the members of Selection Board namely ,

: . AzeeM ^ that the Chairman of the concerned

bepartmeht by virtue of section 4-1 (d) : of the University;--'

e-
ti

i . ;brdinditeei; j 9M saved under clause 45 (f) of the Khyber

. Pakhtunkhwa'University Act, 2012 .is a statutory member.

moreso, when Mr. Azeem Khan was not the sole, member of
■;

the committee . nor having any influence on the Vice

' Chancellor;/ chairman of the Committee. The petitioner has
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appeared before the Selection Board, therefore, he is stopped

by his own conduct to urge, the malafide .on the part of ah

i

honourable - member who ;is: head of the concerned

department, learned counsel for the respondents lastly added.

Having heard the learned counsel for the5.

parties, perusaf of record would reveal that the post of . .

Associate! Professor (BPS-20) in Department of Weed

Science was: advertised . by the respondent. No.2 against , '

. which the petitioner as well as respondent No.6 to 8 ;
✓

-SubmittedI application ’on printed. fbn-ns,:.for appointment.. :•• V
fi

■. /

■ : The credehtials of the candidates were examined by the

Scrutiny; Goramittee and were placed before the Selection ..
:•

■ :f

: Board^the .Selection Board in its 79"’.meeting held on

12.3.2014 .;recommended the respondeht No. 6 to 8 for :

appointment as . Associate Professor, BPS-20 in the .

r
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Pepartrneht of Weed Science in order of merit position i.e. .

Dr. Ijaz Ahmad Khan with 60.34- Score out of 100, Dr.

Saima Hasham. having 56:10 marks out of 100 and Dr.

Naeera Khan securing 51.46/100. The recommendation of

Selection-Board got approbation of the syndicate in its

m,eeting dated 13.5.2014 but the notification is awaited due«

to restraint order passed by this court. The contention of

learned cOdnsel for the petitioner regarding Ph.D degree of
)

. , ‘ fesponderit]<fo.6 and 7 is misconceived and unpersuasive.
■ ;

0

NO doubt, the Ph.D degree of respondent No. 6 ,and 7 reflect

that the saipe haVe been, conferred by the University in the

■ field of A^icultural Science but the same has.been clarified
-I

by . the concerned universities that the incumbents have !

completed Their thesis in Weed Science.. For better

understanding and clarification, we deem it appropriate to

i
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reproducff the. letters of clarification Issued by the respective

. Universities.

, .The letter of Tsukuba University dated

15.4.2014:regarding Ph.D degree of respondent No.6 is as

under:

“To whom it may concern.
“It is certified that I was the advisor of 

Dr-Saima Bashim during Iter Ph.D . Her thesis title ■ 
“Mechanism of Trifluralin Resistance in Alopecurus 

aequalis” and her PhD research paper was published in 

Weed Science, the oldest journal of Weed Science. Her 

research was on Herbicides Resistance, which is the major 

problem that must be solved in present day Weed Science. 

There IS no doubt that her degree is in weed science.

Your sincerely 

Hiroshi M^
Professor, Fdculty of Life and EnvironmentalSciences 
Director, Center in Research for Isotopes and Environmental 
Dynamics, liniyersity of Tsukuba,

: Tsukuba, IbMi 305-857^
Japan.

.-•••

Similarly the letter dated April 2014, issued by the •

principal supervisor of, respondent No.7 at tropical and sub'
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I

tropical weed research unit, the school of Agriculture and food

science, the University of Queensland, Australia read as under: I .

. r
“Dr. Naeeni Khan.
To whom it may concertti

Dr. Naem Khan lived for 4 years in Australia 

conducting research studies for his PhD under my supervision 

and that of Dr ’s Doug George and Chris O’^Donell at the 

University of Queensland, Brisbane. He carried out hb PhD 

studies on the “Long term sustainable management of 

parthenium weed (Parthenium Hysterophorus L.) using 

suppressive pasture plants’. This research work involved both 

glasshouse and field work and looked at how certain pasture ^. 

plants could suppress the growth of parthenium weed, 

significant invasive alien weed of more than 30 countries, in

an attempt to find ways of better managing this weed.

Dt. Khan completed the PhD program in early 

ZOll Uhd was completed by external weed

sbiehce expkt^ in September, and as a result of this process 

awarded his PhD degree on 29"' September 2011. The 

subject area of his thesis was “ Weed Science ”.

During lib stay at the university of Queensland, 

Australia, Dr. M^an obtained research skills in many areas of

■ - 1 ■,

a

was

Weed Sciences, in particularly in the biology and management

invasive alien weeds.of one of the world’s most important

parthenium weed.
He was an efficient, hard working, enthusiastic

young professional researcher with a very friendly and caring

Dr. Khan fitted well into the Tropical and Subtropicalmanner,

I
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Weeds Resitfi^H : U^ school of Agriculture and

pood ScieneeSf Tlie University of Queensland, I confirm that 

the subject area of his PhD study "Weed Science". Dr. 

Khan has also published papers in both national and 

international high impact factor journals, all within the 

subject area of "Weed Science if. ■

Yours sincerely

Steve Adkins 
Professor

I

The perusal of the above referred to letters would6.

make it abundantly clear 'that both the respondents have .

completed their studies of Doctor of Philosophy in the field of

■1 •• ••;
!Wee4 iSciehce. The. appearance. of word “Agricultural Science”.::•

:■

fdbes' hpt:^ ekc^ddp^ft Teseafch and thesis of the respondents,

' , rri^ifestly iiorid::m the\ Weed Science specialty. Agricultural

. science is a study of the science and technology underlying the

!

principles practices of agriculture. It aims to develop

. khbwiedge,; .skill concerning the factors that affect

■ the Ion|: term. weUibeing of agricultural resources, and places
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of these resources. The studiesemphasis dri the managed uses

include Agriculture, Agriculturein agricultural science

Crop Production, Entomoldgy, FiberExtension, Agronomy J

, Food Science and-Technology, Food Technology,Technology

, Horticulture, Nutrition, Plant Breeding and Genetics,:

Plant Pathology, Plant Protection, Soil and Environmental . 

Sciences, Water Management and Weed Science. In our view

has been used in the broad . .

Forestry

the word “Agricultural Science

specrnim because the Weed Science alongwith'above mentioned 

are the discipline of Agricultural Science.; :Qther 17 siilybct .areas

separate independentThe agricultural science, in fact, is not a

overaU consolidative disciplinediscipline rather is used as

mentioned studies and subjects, thusnamed for the above

the title of the degreereference to ‘‘Agricultural Science” on

exclude the respondents fromwould not be : sufficient to
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, for the subject pest, most particularly in thecompetition

circumstances when their research area of thesis for Ph.b degree ^ 

Weed Seience. In our view, the petitioner being

I

well-
was

fair knowledge about the modern .equipped and; having

■and terminology, should have not raisedagricultural sciences

cavil to the Ph.D degree of respondents. The respondent No.6 ,

and 7 are in possession of Ph.D degrees in the; relevant field

from the Universities, duly recognized by the(Weed Science),

Higher Education Commission.

other limbs of arguments ofAdverting to the

regarding comparison of experience of petitioner and 

respondents No! 6 and 7, suffice it to say that the petitioner as

7;

petitioner

I ■

per the averment of writ petition has entered into the university

i 17:2.2003 and sincelecturer vide order dated 6.3.2003, w.eas

i then teaohihgithe Weed Science. Likewise the respondent No. 6 . I
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lecturer w.e.fand 7 have joined the same University as

16.9.2002, hence their overall experience of teaching in the

weed subjects'comes to eleven years, despite the fact that the

requisite experience for the post in question is prescribed as ten

; The contention of the counsel for petitioner that Iyears I

I:

shall be reckoned from the regular appointment ; >experience

stands to no sound reasons. Tor the purpose of experience it is
■ ' t ______________________ ' ■________ -

not necessary that a person must be serving against a post on

regular basis. :If a person teaching in a University, particularly at

t
: ^ - PosUGraduate ilevel without taking any remuneration, it cannot

be said that he:has gained and acquired experience without any

iwages is not eiititled for its benefits. Experience acquired in any
C
manner cannot! be taken away from a person merely because he

has mot beeri ipaid any remuneration or pay for the. same.

Experience means the accumulation of knowledge or skill which
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in events or activities withresults: frdm :the direct participation

oi- Without, any financial benefit. The meaning. provided by
1

Wikipedia (Free Encyclopedia), experience is the knowledge, or

mastery of an event or subject gained through involvement in or

.exposure to .it. From the above definition, it can be easily 

gathered that infact, the experience is a process of getting

o

skill from doing, seeing or feeling of thingsknowledge or

. . ' -'.practically;,ItJis born out from the record.that,the .respondent /.

Np.b and 7 are teaching the. Weed Science in agricultural

UhiVersityydfTeshawar to.the B.;Sc;and M.Sc (Hons) classes

more than -Since 2003^arid 2002 respectively, thus were having
i

the requisite experience of teaching in the respondent university

Moreover, as, per criteria laid down by the Higher Education

Cbrhmission, the counting of experience gained during

the nature ofprivate/govemment job will depend upon

I
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experience and is to be decided by the University Scrutiny J

Committee anil Selection Board.

As far as the contention of the petitioner that he8.

had made a complaint against Dr. Azeem Khan, member of

the,. Selection .Boards about, his corruption the weed department f3

• •i

of University: of Agriculture, therefore, was not recommended

the malicefor the appointment by the Selection Board due to

oh the .part:;of. the above, named member, is concerned 5 '

suffice it to observe that this court under its constitutional

of the Selectionjurisdiction . cannot substitute opinion .

. . Board .on mere allegation of biasness of one of the member

and that tod after losing the chance in the Selection Board.

Besides, on complaint of the petitioner, regarding malice and

biasness of Dr. Azeem Khan,Vice; Chancellor, Agricultural

University, .constituted a special committee ■ comprising of four

i
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members under the chainuanship of Professor Dr. Muhammad

Naeem to probe into the matter. The above referred committee.

after investigating : the allegations, submitted its report

suggesting punitive action as well as initiating disciplinary
o

proceedings against the. complainant/petitioner for leveling false

and baseless allegations against the Scrutiny Committee and

member of the Selection Board. In nutshell the allegation of

malafide on the part of Dr. Azeem Khan, Chairman of the Weed

Science Department^ has properly been addressed by the

respondents.. Moreover, the. Chairman of the Department of

Weed Science :'was statutory member, thus, his membership to

the selection ; board cannot be controverted on the mere

allegation o.f biasness. Besides, the selection board consist of
!

seven members under the chairmanship of Vice Chancellor of

the Agricultural University and Dr. Azeem Khan was not the
! •

1 ■

I
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:7 7>
sole member of the board to target the petitioner. As discussed

in the preceding paras, the High Court in exercise of

constitutional jurisdiction under article 199 of the Constitution y, ••

of Islamic Republic of Pakistan is not expected to perform the .

functions of the selection authority in appointment matters so as

to substitute,' its opinion, for the competent authority. There is \

also no measuring apparatus with this eourtto determine that the

■ i

petitioner was i .deferred and not recoipmended for appointment

by the Selection Board for the sole reason of his allegations

1

. against Dr. Azeem Khan. In this respect, reliance may be placed

Oh judgments .of august Supreme Court of Pakistan rendered in

titled “Dr.: Mir Alam Jan Vs Dr. Muhammad Shehzad, case

^ (2008 SCMR 960),. “Asif Mehmood Ghughtai, Advocate and 17

others Vs Goyt;: of the Punjab through Chief Secretary and

others” (2000' SCMR 966), “Muhammad Ashraf Sangri Vs
• H
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1

Federation ;of Pakistan and Others” (2014 SCMR 157), and 1

“Arshad Ali Tabbasum Vs the Registrar, Lahore High Court,

Lahore” (2005 SCMR 112). o

From, the above discussion, it is abundantly clear9.

that the university authorities have carried the entire process of

appointment in transparent manner and properly assessed the

credentials arid, experience of the candidate in accordance with

the terms enumerated, in the advertisement for the post. Even

otherwise, it is settled law that in exercise of constitutional

jurisdiction, high court does not set as a court of appeal over the

decisions of statutory bodies. In the judgment, rendered by this

court in the recent past in case titled “Dr. Rozina. Gul Vs the

.(Government of. Khyber Pakhtunkhwa etc” W.P No 3355-

P/2013, it was held that ‘it is not the purpose and the remedies

under Article-199 of the Constitution of Islamic Republic of
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. Pakistan, 1973, to take away from those authorities the power
i

and discretion properly vested in them by law and to substitute"
9

this court as a body, making the decision. The function of the

constitutional ' court under , article 199 of the Constitution of

’

Islamic Republic of Pakistan, 1973, is riot to ..exercise an

; independent discretion of its own. It must not interfere in the:

decision of statutory bodies, unless it finds that the purported

exercise of the discretion by the statutory body was ultra vires.

either because' it was exercised in bad faith or because as a.

^■fteSult:; of misconstruing the provisions Of the statute by which .

vthniniscretioiilwas conferred, it has :purported tO exercise the

discretion when the conditions precedent to its exercise were

not fulfilled or in. exercising it, it has taken into consideration

• i

some matters; which the statute forbids to be taken into

I

1

(

e
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consideration or. it has failed to take into consideration some

r»

matter which the statute required to take into consideration
I

In wake of the above discussion, this Writ Petition,10.

being devoid-of merit is dismissed

JUDGE i

JUDGE

Announced on .
4"' February, 2015
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. 
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.

No.
of 20 >APPEAL No

A\o \
.......

Apellant/Petitioner

Versus

c-''
................................

RESPONDENT(S)
^ w .....AT'

Notice to Ap^ellant/Petitioner
/-“•n- ..... .\V\^.ou,.Sj.'vit.T

...

...

I,

Ci V......

Take notice that your appeal has been fbced for Preliminary hearing,

replication, affidavit/counter affidavit/record/arguments/order before this Tribunal
* ^ . c» c> ^ /v'lL,.±.l-2- > 2.- aton

You may, therefore, appear before the Tribunal on the said date and at the said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

: (
\

4 '
Registrar,

Khyber Pakhtunkhwa Service Tribunal, 
Peshawar.
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.....
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Take notice that your appeal has been fixed for Preliminary hearing, 
replication, affidavit/counter affidavit/record/arguments/order before this Tribunal

.......aton

You may, therefore, appear before the Tribunal on the said date and at the said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

CLt>^ V'^
Registrar,

Khyber Pakhtunkhwa Service Tribunal, 
Peshawar.


