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26.09.2022 .

Nemo for appellant.

Muhammad Adeel Butt, learned Additional Advocate

General for respondents present.

Notice be issued to appellant and his counsel for

26.09.2022 for arguments before D.B.

‘ Gy

(Fareeha Paul) (Rozina Rehman)
Member(E) Member (J)

Nemo for appellant.

Muhammad Riaz Paindakheil learned Assistant

Advocate General for respondents present.

Case vwas called time and again but neither the
appellant nor his counsel turned up till rising of the Bench.
Consequently, instant service appeal is hereby dismissed in
default for none-prosecution. Parties are left to‘fbear their

own costs. File be consigned to the record room.

Announced.
26.09.2022

(Fargeha Pm

Member (E)
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25.10.2021 Counsel for the appellant present. Mr. Kabirullah KhattaI‘<,
Additional Advocate General for respondents present.

Arguments could not be heard due to learned judicial member
(Salah-ud-Din) is on leave. Adjourned. To come up for arguments
! | before the D.B on 23.02.2022.

2ol
(MIAN MUHAMMAD)
MEMBER (E)

23.02.2022 Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

20.05.2022 for the same as before.

Mr. Kabir Ullah Khattak learned Additional Advocate

General for the respondents present.

20.05.2022 Appellant alongwith his counsel present.

Learned counsel for the appellant requested for
adjournment on the ground that she has not prepared the brief

of the case. Adjourned. To come up for arguments on

20.07.2022 before the D.B, -

(Rozina Rehman) ~_ (Salah-Ud-Din)
Member (J) N Member (J)

L ———



; “&_\ﬁ:
-

09.06.2021

17.06.2021

Miss. Naila Jan, Advocate, for the appellant present. Mr. |
Azeem Ullah, H.C alongwith Mr. Muhammad Adeel Butt,
Additional Advocate General for the respondents present.

Former referred to order dated 16.09.2020 and stated that

- this matter was partially heard by a learned Bench of this

Tribunal comprising Honourable Members (Rozina Rehman and
Atig-ur-Rehman Wazir). She, therefore, requests for posting of
the matter before the same Bench.

The request of learned counsel does not seem to be
unreasonable; therefore, the proceedings are adjourned to
17.06.2021 for the purpose.

o

Y .

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

Counsel for the appellant present.

Mr. Adeel Butt, learned Additional Advocate

General for respondents present. ,

Lawyers are on general strike, therefore, case is

adjourned. To come up for arguments on 25.10.2021 for

before the D.B.
Q %
(Rozina Rehman) Chairman
Member(J)
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28.01.2021 Counsel for the appellant and Muhammad Rashid,
DDA alongwith Muhammad Farooq, Inspector (Legal) for
the respondents present.

Former referred to order dated 16.09.2020 and stated
that this matter was partially heard by a learned Bench of
this Tribunal comprising Honourable Members {Rozina
Rehman and Afiq—ur-Rehman Wazir). She, therefore,
requests for posting of the matter before the same Bench.

The request:of learned counsel does not seem to be

\’% \,«,ﬂ@t unreasonable; therefore, the proceedings are

adjourned to 10.03.2021 for the purpose.

(Atig-ur-Rehman Wazir)
Member(E)

10.03.2021 Counsel for appellant present.

" Riaz Khan Paindakheil learned Assistant Advocate General
for respondents present.

Former made a. request for adjournment; granted.. To
come up for arguments on _4 /.4 /2021 before D.B.

()

(Atig ur Rehman Wazir) (Rozina Rehman)
Member (E) “Member (J)
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26.10.2020 Appellan_t present in person.

Mr. Kabir Uilah Khattak learned Additional Advocate General

~ present.

Due to general strike, case is adjourned to 13.11.2020 for

arguments before D.B.

Mr Rehman Wazir) (Rozina Rehman)
Member(E) Member (J)
13.11.2020 Junior to counsel for the appellant and Zara Tajwar,

DDA for the respondents present.
The Bar is observing general strike, therefore, the
matter is adjourned to 28.01.2021 for hearing before the

D.B- N\/
\“Iéc\q)ur Rahman Wazir) Chaitman
Member

A\
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15.09.2020 Appellant with counsel present.

Mr. Muhammad Jan learned Deputy District Attorney

for respondents present.

Partial arguments heard. To come up for remaining

arguments on #6.09.2020 before D.B.

4
(Atiq ur Rehman Wazir) (Rozi(na,ghman)

Member (E) Member (J)

16.09.2020 Appellant with counsel present.
- / Mr. Muhammad Jan learned Deputy District Attorney

for respondents present.

Arguments in respect of limitation heard but point of
limitation requires further brief and in this regard, learned
counsel for appellant requested for adjournment in order

to produce case laws. : .
- o

R}

Both the parties are directed to assist the:/Trilc)uﬁ’a;l on.’

the point of limitation, on 01.10.2020 before D’B.

(l‘iq ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
01.10.2020 Counsel for the appellant and Mr. Muhammad Jan,

DDA for respondents present.
Learned Member (Judicial) is on leave, therefore, the
matter is adjourned to 26.10.2020 for hearing in the light

~ of order dated 16.09.2020.
M—ur-Rehman Wazir)

Member (Executive)
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75 2020 Due to COVID19, the case is adjourned to
€ /4/ =7 /2020 for the same as before.
~
16.07.2020 Due to COVID-19, the case is adjourned to 20.07.2020

for the same.

20.07.2020

Nemo for the appellant. Mr. Muhammad Jan, DDA

alongwith Yaqub Khan, H.C for the respondents present.

On the last occasion the matter was adjourned through

reader note. Notices for the next date, therefore, shall be issued

to appellant/learned counsel.

Adjourned to 15.09.2020 for arguments before the D.B. |

(Attig-ur-Rehman) Chairfnak
Member
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29‘0/1‘.;2020 Due to general strike on the call of the Khyber Pakhtunkhwa
' Bar Council, learned counsel for the appellant is not available
today. Mr. Kabirullah Khattak learned Additional Advocate
General for the respondents present. Adjourned to 09.03.2020 for
arguments before D.B.
(Hquglgn Shah) (M. Aﬁ an Kundi)
Member Member
09.03.2020 None for the appellant present. Addi: AG for

respondents present. Notices be issued to the appéllant
and his counsel. Adjourned. To come up for arguments
on 07.05 2020 before D.B.

Q;;/ m Y

Member Member
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17.07.2019 ‘ | Appellant in person and Mr. Muhammad Riaz Khan,
Paindakhel, Asstt. AG for the respondents present. *
Learned Asstt. AG requests for time to procure
WrittenArepIy of the respondents. To come up for written
reply/comments on 05.09.2019 before S.B.
Chairman \
05.09.2019 ) Appellant in person present. Mr. Usman Ghani, District
Attorney alongwith Mr. Farooq Khan, Inspector for respondents
present. Written reply on behalf of the respondents submitted
which is placed on file. To come up for rejoinder and arguments
on ¥.14.2019 before®).B.
(Ahnj;assan)
Member
21.11.2019 Learned counsel for the appellant present. Mr. Zia Ullah

learned Deputy District Attorney alongwith Mr. Farooq Inspector
for the respondents present. Learned counsel for the appellant
seeks adjournment.. Adjourned. To come up for rejoinder and
arguments on 20.01.2020 before D.B.

| W\ A1 4 .
(HuSsain Shah) (M. Amin Khan Kundi)

Member Member



17.05.2019

Learned counsel for the appellant present. Preliminary arguments

. heard.

The appellant (Ex-Constable) has filed the present service appeal
u/s 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 against
the order dated 28.09.2018 whereby he was awarded major punishment

of dismissal from service.

Argued inter-alia that the punishment order is against the law; that
the original impugned order was communicated to the appeHant with
some délay and that the departmental appeal dated 15.11.2018 filed by

the appellant against the original impugned order was not responded.

In view of the above submissions, the present service appeal is
admitted for regular hearing subject to all the legal objections. The
appellant is directed to deposit security and process fee within 10 days.

Thereafter, notices be issued to the respondents for written

- reply/comments. To come up for written reply/comments on 17.07.2019
_before SB.

L

& Member




Form- A
FQRM OF ORDER SHEET

Court of
Case No. 478/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 09/04/2019 The appeal of Mr. Muhammad Yaseen resubmitted today by
Naila Jan Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order pleae.
REGISTRAR ~ A \\ |\
7. This case is entrusted to S. Bench for preliminary hearing to be
teVeu\ng |

put up thereon (7} \ OS.\\C(

R

CHAIRMAN




The appeal of Mr. Muhammad Yaseen son of Gul Pazir Khan r/o P.O and village Kot Adil
District Bannu received today i.e. on 28.03.2019 is incomplete on the following score which is

returned to the counsel for the appellant for completion and resubmission within 15 days.

}-/Address of respondent no. 2 is incomplete which may be completed according to the
Khyber Pakhtunkhwa Service Tribunal rules 1974.
- In the memo of appeal places have been left blank which may be filled up.
/3- Annexures-A and E of the appeal are illegible which may be replaced by legible/better

one.
No. 6/0? /S.T,
pt. 2979~ /2019 ‘ \
' =7,

&@P
REGITRAR 9|3 |1
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Naila Jan Adv. Peshawar.

v
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Dated: 28/03/2019 Peshawar.
' BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

~ sA U8 o010

Muhammad Yaseen
VERSUS

Provincial police Officer and others

|

S#| Description of Documents Annex | Pages|
1. | Grounds of Appeal. | 1-5
2. | Affidavit. | 6
3. | Condonation of Delay 7-8
4. | Addresses of Parties. 9
5. | Copy of Tribunal Judgment “A” 10-13 |
6. |Copy of the charge sheet,| “B,C & | 14-21
statement of allegation, medical| D”
prescription and verification.
7. |Copy of impugned order and| “E & F’ | 22-23 ]
departmental appeal . | |
8. | Wakalatnam 24
Appellant |
o\
Through | ,igfﬁ | -
| Na.ila. J . W
& | _—
Huma Khaon |

I Advocates, High
Dated: 28/03/2019 -+ Peshawar.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

S.A /2019

Muhammad Yaseen S/O Gul»_PaZir Khan R/o
P.0 and Village Kot Adil, District Bannu,
Khyber Pakhtunkhwa. |

=-mmeemsmmesnmeees (Appellani)
VERSUS
R Provincial Police Officer, Khybér Pakhtunkhwa
Peshawar. - | |
2. Deputy Inspector General of Police, Khyber
Pakhtunkhwa. peavaco-
3. Regional Police officer Bannu Region Bannu

4. District Police officer Bannu. -

----------------- (Respondents).

APPEALL. U/S 4 OF THE KHYBER
- PAKHTUNKHWA SERVICES TRIBUNAL
ACT, 1974 AGAINST THE ORDER DATED
28/09/2018 BY WHICH THE APPELLANT WAS
 DISMISSED FROM SERVICE AND THE
INTERVENING PERIOD WAS TREATED AS
LEAVE WITHOUT PAY. |

 PRAYERS:- | |
ON ACCEPTANCE OF THE INSTANT APPEAL
THE IMPUGNED ORDER DATED 28/09/2018




- MAY KINDLY BE SET ASIDE AND THE
APPELLANT MAY KINDLY BE REINSTATED
INTO SERVICE WITH ALL BACK BENEFITS.

Respectfully Sheweth,

The appellant s_ubmits as under--

1. That the appellant was enlisted as
constable in thé police department and
~ served thé_ department with great zeal
‘zeast, enthuSiasm and to the entire

satisfaction of the department.

- 2. That - while performing duties all of a
- suddén the appellant become ill due to
which the appellant could hot perform his
“duties consequently the appellant was
| -departmehtly' - proceeded and despite |
providing medical prescription the
appellant was dismissed from service vide

- order dated 10/08/2016.

3. That the appellant after dvai]ing
departmental remedies af)proached .this
Hon’ble tribunal by filling ,servicev "app'eal' |

No.1249/2016 which Wa‘s' accepted vide
judgment dated 20/02/2018 ~and the

department in implementation of the

2
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judgment, reinstated, the appellant. (Copy
of the Tribunal Judgment is annexed as

annexure “A”)

4. That a denovo proceeding was initiated by
issuing. a charge sheet along with
statement of allegations - which was
replied by the appellant during ~ the

~ proceedings medical prescription were
provided to the inquiry officei' w.hich_vjas

- - duly verified by the MS.D.H.Q'Teaching
Hospital ‘_Bannu; However without
.prbviding any opportunity of.' propér_
~defense or personal hearing the appellant
was again dismissed vide impugned order
dated 28/09/2013 without issuing final
show cause notice nor did the inquiry
report was provided to the -appellaht.
(Copy of the charge sheet statement of
allegation, medical prescription and
- verification are annexed as annexure B,C

& D respectively)

5. That the impugned order dated 28/09/2018
' was communicated to the appellant on
against which the appellant

filed departmental appeal on 05/11/2018
‘and after the statutory ‘period ‘the same

was not responded hence the appellant

ve
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filling this service appeal on the following

grounds. (Copy of impugned order and

~ departmental appeal are annexed as

annexure “E & F)

' GROUNDS:-

A.That the impugned order is against the law
rules princip'al of Natural justice hence

~ void ab-initio.

B.That absence period was regularized by

treating as leave without pay theréafterv

there remain no absence.

C.That the judgment of this Hon’ble Tribunal

‘was violated because the appellant was “

again condemn unheard.

D.That even no final show cause notice was

issued to the .appellant which is also

~ violation of law rules and jUdgment of this

Hon'’ble Tribunal.

'E.That article 10-A of the constitution of ._
Islamic Republic of Pakistan 1973 has

been violated by not providing opportunity

of fair trial to the appellant.



)

F.That the - appellant seek permission to

@

adduce other grounds during Arguments.

- It is, therefore, most humbly pra yed that the
appeal 'méy kindly be accepted as pra yed for in the
heading of the appeal. |

Any other relief not specifically asked for may
. also graciously be extended in favour of the appellant

in the circumstances of the case.

Through A W
- Naida Jow S

&
Huma Khan

| . | | Advocates, High Court
Dated: 28/03/2019 Peshawar. |

NOTE:- |
No such like appeal for the same appellant,
upon the same subject matter has earlier been

filed by me, prior to the instant one, before this

- Hon’ble Tribunal. . ] N/
- . Advocate



BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

SA /2019

Muhéin‘niad Yasee.n
YERSUS

Provincial Police Officer and others

AFFIDAVIT

I, Muhammad Yaseen S/O Gul Pazir Khan R/o P.O and
Village Kot Adil, District Bannu, Khyber Pakhtunkhwa,
~do hereby solemnly affirm and declare that all the
contents of the accompanied appeal are true and correct
~ to the best of my knowledge and belief and nothing has
been concealed or withheld from this Hon’ble Tribunal.

DEPONENT
Identified By; o '

\’MN'.Y

U\

NAILA JAN

Advocate High Court
Peshawar. |



S.A /2019

Muhammad Yaseen
VERSUS

Provincial police Officer and others

APPLICATION FOR CONDONATION OF DELAY

RESPECTFULLY SHEWETH:-

Application submits as under.

1. That the above mentioned appeal is filing before
this Hon’ble Court in which no date is fixed for

hearing so far.

2. That after filing the departmental appeal the
appellant was assured time and again that the
departmental appeal will be decided soon therefore
the appellant was under the impression that the
same will be accepted that why a few days delay
accrue and filling this appeal which is condonable

in the entrust of justice on the following grounds.

GROUNDS;

A.That the impugned order is void order so no

limitation runs again void order.




B.That rights of the appellant is attached with the

instant appeal.

C.That there are number of precedents of
Supreme Court of Pakistan which provides that
the cases shall be decided on merits rather than

~ technicalities.

It is therefore requested that the limitation
period (if any) may kindly be condone in the in-

~ trust of justice.

Through

Advocates, High Court

Dated: 28/03/2019 Peshawar.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

S.A /2019

Muhammad Yéseen |
VERSUS

- Provincial police Officer and others

ADDRESSES OF PARTIES

APPELLAN T

Muhammad Yaseen S/O Gul Pazir Khan R/o-

P.O and Village Kot Adil, District Bannu,
Khyber Pakhtunkhwa.

RESPONDENTS

1. Prov1nc1al Police Officer, Khyber Pakhtunkhwa
Peshawar. |
2. Deputy I_nspectbr General of Police, _Khyber |
Pakhtunkhwé. Pedinaroad.
- 8. Regional Police officer Bannu Region Bannu

4. District Police officer Bannu.

| Appellan ; Z
| Through )
S NawLw J

waw Khan
Advocates, High Court
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BEFORE K REA
SERVICE AVPEAL NG. 124972016
Date of institution ... 19.12.2016
Date of judgment ... 20;06.2018
!
Muhammad Yaseen S/o Gl Pazir Khan y
Rio .0 & Village Kot Adil. District Bannu, Khyber Pakhtunkhwa.
(Appellant)
VERSTIS !
I Provincial Police Officer. Khyber Pakhtunkhwa, Peshawar. ‘
2. Regional Police Officer Bannu Range. Bannu. |
3. Distriet Police Officer. Bannu, ‘ "
4. Deputy Inspector General of Police, Pannu, . '
) (Respondents)
" 1 :

i
-/ f
APPEAL UNDER SECTION-4 OF THE SERVICE TRIBUNAL
ACT. 1974 AGAINST THE ORDER DATED 10.08.20L6
WHEREBY THE _APPELLANT WAS DISMISSED FROM
SERVICE AND DEPARTMENTAL APPEAL DATED 14.09.2016
FILLED 1IAS NOT BEEN RESPONDED WITH STATUTORY
PERIOD. -

Miss. Roced K, Advocale. .. Tor app%:llanl.
Mr. Mubammiad Jan, Deputy District Attorney ... For respondents.
= , ,
|
e e |
1
! 1

MEMBER (JUDICIA)

MR. MUHAMMAL AMIN KIHAN KUNDI
MEMBER (EXECUT{VE)

MR. AHMAD HASSAN "
| - " o
, i
JUDGMENT J |
. {v& _

: . ' I
MUIAMMAD  AMIN _KHAN KUNDI. MEMBER: 'f\ppcllanl

' x ’ |
alongwith his counsel_present. Mr. Mubammaid Jan, Deputy Distrlcti Attorney
. : ' ;
alongwith Mr. Muhammad Farooq. Inspector (legal) for the respondents also -
1

present. Arguments heard and record perused. ;

; Peshawar i '
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2 Rriel facts of the case as per present appeal is that the appeilant was
serving in Police Departiment as Constable. and during scrvice 'he was
dismissed from scrvice vide order dated 10.04.2016 by the competent puthority

on the :\Hcgutin{\ ol ahsence from duty. The appetiant filed deparuncnt'f\l appeal

on 14.09.2016 which wa= not decided within slatutory period hdnce. the

i
1

present service appeal on 19.12.2016. . ;
i |enrmed counsel for the appellant contended that the appcll'mt was |

. ]\‘
aervingy in Poliee Department i Constable. 1t was further conluulcd lhlﬂ

l

Juring service the appellant became {1 1t was further contended thPl due to
ilincss 1t was lu yond the control of the \ppcllunl (o attend the dufy and in

support of his tliness. the appeliant annexcd the medical pwscnpllons with the

a

ground of the nppcn‘l. [t was further contended that the .impugncd order of
' |
dismissal from scrvice of the appetlant was passed by the compelcnl!authorily
on 10.08.2016 and the appellant came Lo know about the impugned !:dismissal
order on 14.09.2016 therefore. the filed dcpnrlmcnlal appeal on the samc day.

It was [urther contended that when the d(.pmmn,nl'xl appeal was nol decided
|
within the statutory punocl of nincty days thdn he filed scrvice c\ppé']l within
x
time. [ was Imlhu contended that neither lhn, appcllant was personally scrved
}
for veply ol the charpe sheet/statement of allepation nor the appellant was
. . B ° '[
issucd any linal show-causc notice and the whole proceedings ol inquiry was
. t i

initiated in the absence of the appcllam ex-partc therefore, the appellant was

condemned unhcard. 1t was further contended that the appcllantiwas also -

dismissed [rom service retrospectively i.c from the date of absence ithercfore,
|
i

(he impugned order is also void and liable to be set-aside and prayed for

acceptance of appeal.

\Trl !m' F i | {i
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A, On the other land lears

o wb e St mmmE—

/2 !

wed Deputy District Altorney for the respondents

1l
opposed the conte ation of Teamed connsel for the appellant and contcnded

the appellant was ahsence from duty without any permisston of the higher

authority. 1t was  Turther contended  that  the inquiry proceedings were

conducied in accordance with law and the inquiry officer. after recording the

statemient ol wilnesses reached the conclusion that the charge against the

uppcll'unl stand proved therefore. the competent authority has rightly dismissed
the appetlant from service on the basis of inquiry rcport and prayed for
disntissal of appeal.

S. Perusal of the record reveals that the appellant was dismisscd from
service vide order dated 10.08.2016 relroépcclivcly i.c from the datc of

absence, meaning thereby that the impugncd'ordcr is void and in this respect

reliance is also made on 1985 SCMR page 1178. The record further reveals

that the appellant has claimed in service appeal as well as in dcpartmentzi'l{
. : 1%

appeal that he became.serious 11 and due Lo illness it was beyond his control 10
44

attend the duty. The record further reveals that the appellant has also annexed
the medical prescriptions of his iliness with the ground of appeal. The record
also revcals that the imprncd order was pnsscd on 10.08.2016, the appellant
also alleged in para-5 of llu, appeal that he C'unc to know about the impugned

order on 14.09.2016 and he liled d«,mllmbnlal appcal on the same day which

was not decided hcncc lh«, present service '\ppcnl within time on 19.12. 2016

~

therelore. the present appeal is within time. l"hc record further reveals that the

P H'.]
inquiry/departmental proceeding was initiated -ex-parte by the department in

b y . .
the absence of appellant and no opportunity of reply to charge sheet, statement

of allegation and cross examination was provided to the appellant, meaning

rrm e — s =
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thereby that the appellant was condemned unhzard, The record also reveals that

>

the respondent-department has afso not issued any show-cause notice (o the
!

znppcllhnl nor copy of the same is available an'the record, thcrcfoxl'e., the in,qui:f’:.'y.’
procecdings was nol conducted by the rcspr.‘{hdcnl-dcpm'tmcnt in accordance
with rule and law. As such the impugned order is illegal and liable to be set;
|
aside, therefore. we partially aceept the :\ppc'nl. scl-aside the impugned order
and reinstate the appellant into service. Héwever. (h'e respondent-department is
at liberty to conduct de-novo in.quiry within the period of ninety days in
accordance with prc:;.crihcd aule and Taw. The issuc of back bencefits will be
subjeel to the outcome of the de-novo inquiry. Partics arc left to bear their own

costs. File be consigned to the record room.

(
Il . i
ANNOQUNCEL !
20.06.201 9
,.,/""' // lt /4;44# /?'/ 7371 4
SENNE (MUHAMMAD AMIN KHAN KUNDI)
MEMBER

J (AHMAD MASSAN)
Q,’T:_ MEMBER
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£ T CHARGE SHEEY: _ |
Lo MUHAMIAAD I URE A R/\.:llll) District Police Officer, bannu
Scompelent authorily, hereby chy wee you Constable Y iseen Khan No. 20.).:
| ' for the purpose of denove depar timental enquiry proceedings as follows -

~: That you Constable Yaseen Khan No. 2055 while posted to police lines,

Phannn Tert e siadion al duly o daled 98 OX-20045 withat any

permission from the.competent authority and were still absented.

~ Such act on your part is against service discipline and amounts to gross
mlsconducL/Jneﬂlwencc in duty

1. By rct -~ of the above you appear to be guilty of misconduct under the
Police Rutes 19, .~' ‘Az amended vide Khyber Pakhiv. hwa fazette Motification,

No.27™" of AUt 2o ) and have rendered youu,cu liable te all or “ny of the
penalties SpGCi“:( ti axd rules.

2. Yau are thercfore, diraci (! Lo supmit /onr cio.c.-nse within 07 days of the
receipt of this Charge Sheet to lh(_ nNaquiry qfhcer.

: . .
3. Your written del2nse, if any, thoutd reach to the Enguiry Oflicer within

the specified - T eriod, failing which, it shau "o p ‘esumed that you have no
defense to put m and in that case ex- parte an ion Ll be taken against you.

4, You are directed to intimate whethed"\]ou CLoUUte Tz seard in person.

5. Astatement of allegation is enclosed, .

l

AT 4 b oo, ._.‘ -......... \[

(MUHAMMAD K- IURRAM RASH; n.,,ucp
District Poljce officer, '
Af\ Bannu.

cherge Sheclrecieye,) '*

/ '.,.-! )
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SUMMARY OF ALLEGATIONS: >

I, MUHAMMAD KHURRAM RASHID District Police Officer, Bannu as

‘competent authority, to initiate denovo departmental proceedings against

Constable Yascen Khar Mo. 2055, who has rendered himself liable to be
procecded against as he has committed the Tollowing misconduct within the
meaning of Police Rules (As amended vide Khyber Pakhtunkhwa si;azette
Notification, No.27™ of August 2014).

I
\
»
11

SUMMARY OF ALLEGATIONS:

» That Constable Yascen Khan No. 2055 while posted to police lines, Bannu
left the station of duty on dated 28 08-2015 without any permlsswn from

the competent authority and waslstlll absented.

» Such act on his part is against service di.zipline and amounts to aross

" misconduct/ negligence in duty. i

15
. iz .
1. For the purpose of scrutinizing t t?o conduct of the said accus ed with
reference to the above allegations DLP Caxll Matad s appointed as

Enquiry Officer.

2. The Enquiry Officer shall provide reasonable opportunity of hearing to the
accused, record statements etc and fiqdings within the targeted days after the
reccipt of this order. . ‘

3. The accused shall join the proceedings on the date, time and place fixed by

the Enquiry Ofﬁcer , '

| \‘[\(

(MU IAMMAD I’HU RRAM RASHID)PSP
District Police offlcer,
T Bannu.
No.301= 200 1SRE oA~ fo- 7-200f
Copics to :

1. The Enquiry Officer :
2. The Accused Ofﬁccr/Ofﬁoal :
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ABRAR’*DIAGNO@?E‘EC'» CEN; E
Abrar Diagnosti¢ Centre;:312-E,.Charing:Crass, Peshawar'Road Rawal igl

+ Tel::5470205, 5473543, 51570161 Fax: (05128317450, Mob.,.o3,31352 SIRCE
E-mall; mrl ct@hotmaul com,,abrarmn@rlotn;?p :com, nWet;w ‘3 l%:a% -_{}‘?ﬁ’\— .
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N Professor Dr. Khaleeq uz'Zaman
s ; UA(gbaliat) MBBS (Pesh), LRGP (Lond), MRCS (Eng), DCPS (HPE)
[0S {Glas), FRCS (Ed), FRCS Neurosurgeny (Ed), FCPS (Neurosurgery)
" Consullant Nourosurgeon

All Mo:ilcal Contre

F-8 Markaz, Islamabad
Ph :081-2253313-15, 8090200
Res: 051-9261166, Fax: 051-2256237

- -2

/' r:\

moad, Dopit of Nouro Loy
uald-e-Azam Pc.tgrad.sate Madical Collogo

makistan Institute of Medical Sciences, Islamabad.
1one : 051-9260493, 02612( 5, Ext: 2266, 2445




BRAR DIAGNOSTIC CENTRE

SH. BAKHTIAR AHMAD
B.B.S., F.C.P.S. PGDHM, F.M.A.S) Radiologist

Managing Director Dr. A _ : .
r. Abid Ali Qureshi , g

F.C.P.S

Head of Radiology Dept. -
Reg. No. 136 TheA CH& ICH, Lahore i
Pat!ant Name : Muhammad Yaseen
Patient Age : 30 Years / Male : |
Patient R. Date 1 12.11.2015 :

MRI_LUMBO-SACRAL SPINE

Discussion: TiW and T2W sequences were performed in sagittal and axial planes
through Lumbo-sacral spine. ';J

Straightening of lumbar curvature is seen indicative of muscular spasm.
Marrow signals are normal. Lower dorsal cord and conus appear normal.
All visualized inter-vertebra! discs are well hydrated and show normal reversal of MR

signal on T1W/T2W Images.

At L4-L5, diffuse central and right postero-laterél disc buige is seen compressing upon
right sided neural tissue. _ . : ke
vertebral discs show no neural compromise. No evidence of

Rest of visualized inter-
| soft tissues are unremarkable.

spondylodiscitis or mass lesion. Paraspina

IMPRESSION: .
.« Right postero-lateral disc bulge at L4-L5 compressing upon right sided

neural tissue.

Dr. Abld All Qureshl

F.CP.S. !
Head of Radiology Dept. i i
t

\\ N .
\\ : : i
£ - ] ‘

Thank you for your referral. This is a computer-generated rcport and is based on intage interpretation only. It cannot be considered as medico-legal tender or used
In the court of law. .

» 312-E, Charing Cross, Peshawar Road, Rawalpindi.
. Tel: £470705, 6474543, 167015, Fax: 051-8317450, Mob: 0331-5261588
w-ealls mri_ct@hotmail.com, abrarmri@gmail.com, Web: www.abrarmrict.com
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MEDICAL SUPERINTENDENT DHQ;TEACHING HOSPITAL BANNU. ’ i
o N bl
No_ _;_g__L;_/ DIHQ; BU;  DATED  BANNU _;,«L/O 7/2018 | }@\
T0 . . |
“The Dy: Superintendent Police Officer é
Cannt Circle Bannu. | A
Subject: . MEDICAL TREATMENT VERIFICATION. - , e
Memo :- / ' : t
Reference Your letter NO 256/C dated 19/07/2018.. S

|tis stated that the Medical rest in respect of Yaseen khan NO 2055 duly

verified from the Hospital record and concerned Doctor .

Medi perintendent -
DHQ: Teaching Hospital Bannu. '
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Better Copy No.22

Order:-

This order of the undersigned will dispose of the de-novo departmental
proceeding. Initiated against accrued constable Mohammad Yasin
No.2055 in the light of Khyber Pakhtunkhwa service tribunal Peshawar
judgment dated 20/06/2018 under General proceeding of police rule
1975. As amended vide Khyber Pakhtunkhwa gazette Notification
No.27 of August 2014 for committing the following
commission/Commissions.

That constable Yaseen Khan No.2055 wh11e posted to police lines,
Bannu left the station on duty on dated 28/08/2018 without any
permission from the competent authority and was absente.

Charge Sheet and Statement of allegation were issued to him. Sp, inv:
Bannu was appointed as Enquiry officer to Scrutinize the conduct of the
accused official. The enquiry officer submitted finding report and
reported that the allegations leveled against the accused Constable
Mohammad Yasin No. 2055 have been proved, placed on file. -

In the light of de-novo departmental enquiry proceedings, the accused
officer is found guilty of the charges leveled against him as he badly
failed to prove his innocence. Hence, I Yasir Afridi, District Police
Officer, Bannu in exercise of the power vested in me under police rule
1975 ( as amended vide Khyber Pakhtunkhwa gazette notification
No.27the of August, 2014), hereby awarded major punishment of
“dismissal from service” with immediate effect. Absence period treated

as leave without pay. o

OB No. 849
Dated: 26/09/201%

(Yasir Afridi) PSP
District Police Officer Bannu.

' No12717.21/SRC dated Bannu, the 28/09/2018.

Copy of above is submitted for favour of information to the deputy
inspector general of police, enquiry and inspections, Khyber
Pakhtunkhwa, Peshawar w/r to hisA office memo: No. 1141/E&I, dated

'31/08/2018.

1. Reader, pay office, SRC. OASI for compliance.
2. Fauji Misal Clerk alongwith enquiry file for placing it in the
Fauji Missal of the concerned official.

(Yasir Afridi) PSP
ﬁ District Police Officer Bannu.
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BEFORE THE HONQURAILE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

‘,‘ Appecdl No. 478/2019.
Mubammad Yascen $/70 Gul Pazir Khan
R/0 P.O and Village Kot Adit, : .
District Bannu, Khyber Pakhtunkhwa ‘ {APPELLANT)
VERSUS
1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
2. Deputy lnspector General of Police, Khyber Pakhtunikhwa, Peshawar.
3. Regional Police Officer, Bannu Region, Bannu .
4, . District Police Officer, Bannu (RESPONDENTS)
INDEX
! S.No. I Description of Documents Annexure Page
1 ~Para-wise Reply ’ _ 1-2
2 - Affidavit 3
3 Authority Lettor ' |
4 Copy of judgment “A . 5-8
Addl: Advocate General /Government Pleader
Service Tribunal K.P.K Peshawar




_ BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWER &
Appeal No. 478/2019. %

N

Muhammad Yaseen S/0 Gul Pazir Khan
R/o P.0 and Village Kot Adil,

District Bannu, Khyber pPakhtunkhwa (’APPELU\NT) '
VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar

2. Depoty Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

3. Regional Police Officer, Bannu Region, Bannu L

4. District Police Officer, Bannu (RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS

Respectfully Sheweth:

PRELIMINARY OBJECTIONS.
1) That the appeal of the appellant is badly time-barred.
2) That the appeal is not maintainablte inits present form.
3) That the appellant has concealed the actual facts from this Honorable Tribunal.

4) That the appeal is bad in law due to mis-joineder and non-joinder of necessary
parties.

5) That the appellant has approached the Honourable Trrbunal with unclean hands.

6) That the appellant has got no causc of action and locus-standi’ to. file the instant
‘ appeal. '

7) That the appellant has been estopped by his own conduct.

OBJECTIONS ON FACTS

(1) Pertains to record. Hence, needs no comments.

(2)- Incorrect. The appellant did not adopt proper procedure require¢ according to :
" land laws for medical treatment/medical leave. He did not tother to inform his
immediate senior officer and was deliberately absented himself from Govt: duty
without any leave or prior permission. Therefore, the appeltant was proceeded

departmentally.

(3) Correct to the extent that the appetlant filed appeal before theiHonourable
Service Tribunal which was partially accepted on 20.06.2018, with the directions
to the Respondent Department to reinstate the appellant into service and
conduct de novo inquiry within a period of 90 days in acrordance with prescrlbed

rules and law. (Copy of judgment is annexed as annexure-A).

- (4) Correct to .the extent that de novo proceeding was initiated against the
| defaulter constable as per the direction of Honourable Service Tribunal Khyber
pakhtunkhwa Peshawar. Charge sheet along with statement of allegations were
issued to the delinquent police official but the appellant was badly failed to-
substitute his innocence about his long span (more than 11 months) durmg which-

he has not communicated to his senior officers about his illness. After proper
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departmental proc‘eedmgs against the appellant, the allegations leveled against
the defaulting officer has been proved beyond any shadow of doubt. On the

recommendations of the inquiry officer, major punishment from dismissal from

! . .
service was awarded according to prescribed rules/laws.
: ' i

o -
Pertains to record.i Hence, needs no comments.
The respondent department also submit their reply on the following grounds
P ‘

\OBJECTIONS ON GROUNDS.

A.

Incorrect. The order} issued by Respondent No.4 is speaking order was issued

according to law/rules.

. lncorrect The appellant was awarded major punishment of dlsm1ssal from service

on account his dellberate absence from Government duty.

l

l
. Incorrect. The appellant was provided all legal opportunities i.e. self defense etc.

but he badly falled' to rebut the allegations leveled against him. The Respondent

I
Department lmplemenlted the judgment of this Honourable Court as it is.
|

: ik , |
. Incorrect. The Respondent Department provided all opportunities of self defense

but he badly falled}rto substantiat\e his innocence.

. Incorrect. The Respondent Department did not violate any kind of fundamental

rights granted by the Constitution of Islamic Republic of Pakistan 1973. l The

Respondent Department provided all opportumtles of self defense to the appellant

l
. That the respondents may be allowed to advance any other grounds & matenal as ev1dence

il !
in the time of arguments

| ’ . '
ap i : 5
Prayer: | l . ‘ |

In view of ithe above scenario, it is humbly prayed that the appeal of

appellant is not mafi'nt‘ainable in the eye of law, may kindly be dismissed with costs.

|
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! Regional Police Officer,
| Bannu Region, Bannu

l ‘ (Respondent No.3)
| o

I

olice Officer,
Khyber Pakhtinkhwa, Peshawar
(Respgndent No.1)
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OURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

" BEFORE THE HON

A oW N~

Appeal No. 478/2019.

Muhammad Yaseen 570 Gul Pazir Khan
R/o P.O and Village Kot Adil, - O ‘
District Bannu, Khyber Pakhtunkhwa (APPELLANT)

1 ~ VERSUS

Provincial Police Officer Khyber Pakhtunkhwa, Peshawar

Deputy Inspector General of Police, Khyber Pakhtunkhwa,

Peshawar.

Regional Pollce Ofﬁcer Bannu Region, Bannu
(RESPONDENTS)

District Police Ofﬁcer Bannu

| ~ AUTHORITY LETTER.

uhammad Farooq Khan, Inspector Legal Bannu is hereby authorized to appear

5
z

before The 'Honourable Service Tribunal Khyber Pakhtunkhwa Peshawar on behalf of the

{ .
undersigned in the above cited case.

|
He 'is authorized to submit and sign all documents pertaining to the 1nstant appeal.

' District Police fficer,
y ! Bann
(Responden

¥ qional Police Officer,
Bannu Region, Bannu
( ondent No.3)

I _ Provincial Police Officer,
: Khyber Pakhtunkhwa, Peshawar
(Respondent No.1)
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4™ BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR
S ‘ Appeal No. 478/2019. |

L i
g

Muhammad Yaseen S/o0 Gul Pazir Khan
R/0 P.0O and Village Kot Adil, )
District Bannu, Khyber Pakhtunkhwa (APPELLANT) A

VERSUSi
1. Provincial Police Officer; Khyber Pakhtunkhwa, Pesh%awar
2. Deputy Inspector General of Police, Khyber Pakhtunl:(hwa, Peshawar.
3. Regioral Police Officer, Bannu Region, Bannu
4

District Police Officer, Bannu - (RESPONDENTS)

AFFIDAVIT
[, Muhammad Farooq Khan, Inspector Legal representative for Respondent
"Nos. 1, 2, 3 & 4, do hereby solemnly affirm and declare that the contents of the
accompanying comments submitted by meé are true and correct to the best of my
knowledge a,nd beliel: and that nothing h'c;S been concealed from this Honourable

Tribunal.

M —

7 ’7

DEPONENT
11101-1483421-1
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SERVICE APPEAL NO. 1249/2016

Date of institution ... 19.12.2016
Date of judgment ... 20.06.2018

. Muhammad Yaseen S/o Gul Pazir Khan
R/o P.O & Village Kot Adil, District Bannu, Khyber Pakhtunkhwa. 1
' .. (Appellant)

VERSUS
1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer Bannu Range, Bannu.
3. District Police Officer, Bannu. ‘
4. Deputy Inspector General ol Police, Bannu.
(Respondents)
APPEAL UNDER SECTION-4 OF THE SERVICE TRIBUNAL"
ACT. 1974 AGAINST THE ORDER DATED 10.08.2016
WIHEREBY THE APPELLANT WAS DISMISSED FROM
SERVICE AND DEPARTMENTAL APPEAL DATED 14.09.2016
FILLED HAS NOT BEEN RESPONDED WITH STATUTORY
PERIOD.
Miss. Roeed Khan, Advocate. ' .. For appellant.
Mr. Muhammad Jan, Deputy District Attorney .. For respondents.
:Q MR. MUHAMMAD AMIN KHAN KUNDI . MEMBER (JUDICIAL)
-~ MR. AHMAD HASSAN .. MEMBER (EXECUTIVL)
JUDGMENT

" MUHAMMAD AMIN KHAN KUNDI, MEMBER:  Appellant
alongwith ‘his counsel present. Mr. Muhammad Jan, Deputy District Attorney
alongwith Mr. Muhammad Farooq, Inspector (legal) for the respondents also

present. Arguments heard and record perused. ATTHE) TE‘ D
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2. Briel facts of the case as per present appeal is that the appellant was

serving in Police Department as Constable and during service he was

dismissed from service vide order dated 10.08.2016 by the competent authority

on the allegation of absence (rom duty. The appellant filed departmental appeal
on 14.092016 which was not decided within statutory period hence. the
present service appeal on 19.12.2016.

3. Learned counsel for the appellant contended that the appellant was

serving in Police Department as Constable. It was further contended that

during service the appellant became ill. It was further contended that due to

iliness it was beyond the control of the appellant to attend the duty and in -

‘support of his iliness, the appellant annexed the medical prescriptions with the
ground of the appeal. It was further contended that the impugned order of
dismissal from service of the appellant was passed by the competent authority

on 10.08.2016 and the appellant came to know about the impugned dismissal

order on 14.09.2016 therefore, the filed departmental appeal on the same day.

It was further contended that when the departmental appeal was not decided

within the statutory period ol ninety days than he filed service appeal within

“time. It was further contended that neither the appellant was personally served

for reply ol the charge sheetstatement of allegation nor the appellant wzvls
issued any final show-cause notice and the whole proceedings of inquiry was
initiated in tl}(: absence of the appellant ex-parte therefore, the appellant was
condemned unheard. It was further contended that the appellant was also

dismissed from service retrospectively i.e from the date of absence therefore,

the impugned order is also void and liable to be set-aside and prayed for

aceeptance of appeal.

Pestiawvvar
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4. On the other hand learned Deputy District Attorney for the respondents

opposed the contention of learned counsel for the appellant and contended that
the appellant was absence from duty without any permission of the higher
authority. It was further contended that the inquiry proceedings were
conducted in accordance with law and the in;juiry officer after recording the
statement of witnesses reached the conclusion that the charge against the
appellant stand proved therefore, the competent authority has rightly dismissed
the appellant from service on the basis of inquiry report and prayed for
dismissal of appeal. |

5. Perusal of the record reveals that the appellant was dismissed frons
service vide order dated 10.08.2016 retrospectively i.e from the' date of
absence. meaning thereby that the impugned order is void and in this respect
reliance is also made on 1985 SCMR page 1178. The record further re\r/cals
that the appellant has claimed in service appeal as well as in-departmemdl
appeal that he became serious ill and dueito illness it was be)./ond his control to
attend the duty. The record further reveals that the appellant has also annexed
the medical prescriptions of his illness with the ground of appeal. The record
also reveals that the impugned order was passed on 10.08.2016, the appellant
also alleged in para-5 of the appeal that he came to know about the'impugned
order on 14.09.2016 and he filed departmental appeal on the same.day which
was not decided hence, the present service appeal within time on 19.12.2016
therefore, the present appenl is within time. The record further reveals that the
inquiry/departmental procccdin.g was initiated ex-parte by the department in

the absence of appellant and no opportunity of reply to charge sheet, statement

o Of allegation and cross examination was provided to the appellant, meaning
_("! T .

K




thereby that the appellant was condemned unheard. The record also reveals that

ﬂ]e respondent-department has also not issued any show-cause notice to‘t.he
appellant nor copy of the same is available on the record, therefore, the inquiry

. proceedings was not conducted by the respondent-department in accordance
with rule and law. As such the ilﬁpugned él'dex' is illegal and liable to be set-
aside. therefore. we partially accept the appeal. set-aside the‘ impugned order
and reinstate the appellant into service. However, the respondent-department is
at liberty to conduct de-novo inquiry within the period of riinety days in.
accordance with prescribed rule and law. The issue of back benefits will be
subject 1o the outcome of the de-novo inquiry. Parties are left to bear their own
costs. File be cpnssigncd to the record room.

ANNOUNCED

20.06.2018 // /Z/ //%MW K/{/w /GZW

mo WW

/f
Date of Presentation 1 'D/ /
Number o8 ¥ o /567/ —
Cepying Ui
Urg®yt —em-e -
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@ Phone: 091-9211947 c b

Office of the Deputy Inspector General of Police
Enquiry & Inspections ‘ i
Khyber Pakhtunkhwa, Peshawar. ok

02" reminder

No. //5] /0/ /E&I, dated Peshawar the /7 /09/2018' ,

The  District Police Offieer,

Bannu :
Subiect: DENOVO DEPARTMENTAL ENQUIRY ACAINST: 'll
EX-FCMUHAMMAD YASEEN NO. 2655 RS b
_ : oA . iy
AN T s
Memo: R) ? /CP '»
Please refer to this office letter No. 1010/E&I dated 02.08.2018 and”™ i
: ’ i
reminder No. H44/E&D dated 31.08.2018, on the subject cited above. i
2, Reply into the subject matter is still awaited from your office, which A
may please be sent Lo this office, for the perusal of Worthy 1GP. :
4
i
‘ i
For Deputy Inspector Ggneral of Police i
Enquiry & Inspettion
Khyber Paklfunkhwa X
§ (- Peshawar
"
2oy oﬁ%w@ é |
5@(%\7 Qomte . % \f/ |
District Pl e =
BAN

(O

b
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{-J’_"g vy : | B
| g L ORDER: -

|

|

' ‘ |

This order of the undersigned will dispose of the de-novo departmentat {
|

|

|

|

e

Syron

proceeding, initiated against accused Constable Mohammad Yasin No. 2055 in the
light of Khyber Pakhtunkhwa Service Tribunal Peshawar Judgment dated 20.06.2018
i under general proceeding of police rule 1975 (As amended vide Khyber Pakhtunkhwa
gazette Notification No.27" of August 2014) for commmmg the followmg
commissions/omissions:-

TR

e oo,

:! 1)1 #

» That Constable Yaseen Khan Mo. 2055 while posted to police lines, Bannu left . /fi

the station of duty on dated 28-08-2015 without any perm1551on from the i
competent authority and was still absented.

Charge sheet and statement of allegation were issued to him. SP, Inv:
Bannu was appointed as Enquiry Officer to scrutinize the conduct of the accused
official. The Enquiry Officer submitted finding report and reported that the
allegations leveled against 'the accused Constable Mohammad Yasin No. 2055 have
been proved, placed on file. . f

LTI

| In the light of dé-novo departmental enquiry proceedings, the accused
| officer is found guilty of thle charges leveled against him as he badly failed to prove i
' : his innocencef Hence, |, Yasﬁr Afridi, District Police Officer, Bannu in exercise of the
- power vested in me under Police Rule 1975 (As amended vide Khyber Pakhtunkhwa
‘ gazette Notification No.27" of August 2014), hereby awarded major punishment of ';~ i
! “Dismissal from Service” with immediate effect. Absence period treated as leave '
without pay.

! OBNo.__ 847 f | / o
Dated: 9¢. 0§ /2018. ' |

(YASIR AFRIDI) PSP |
! g ' District Police Officer 7
j j : Bannu.

! No. L 2/Z- 2/ _ISRC dated Bannu, the 25 / & /2018. |

Copy of abové is submitted for favor of information to the Deputy
Inspector General of Police, Enquiry & Inspections, Khyber Pakhtunkhwa, Peshawar
w/r to his office Memo: No. 1144/E&I, dated 31.08.2018. .

S e e
. :

1. Reader, Pay officer, SRc; OASI for compliance.
2. Fauji Misal Clerk along with enquiry file for placing it in the Fauji Missal of the
concerned official.




4 Phone: 091-9211947 i

Office of the Inspector General of Police f

Khyber Pakhtunkhwa, Peshawar. ‘

_ !

No. JE&L, dned Peshawar the &7 5+ 108013 g
: f

The  District Police Officer, }

Bannu. ~

| I 74 U
Subject: DENOVE DEPARTMENTAL ENQUIRY AGAINST I ‘
FX-I'C MUHAMMAD YASEEN NO. 2055 R /6?’ /9

Meme: {
Please refer to your office letter No. 9711 dated 27.07.2018, on the subject ¢ited

shove,

2. Denovo departmental enquiry against BEx-FC Muhammad Yaseen No. 2055 muay

be conducted through Mr. Abdul Khai, SP/Investigation Bannu and final outcome be communicated 10

thix oftice, on or before 20.08.2018, belore issuance of formal order, for the perusal of Worthy [1GP.

o ‘ H

(DR, MUHAMMAD ABID KHAN), rse.
Deputy Inspector General of Police :
Enquiry & Inspection .

Internal Accountability

Khyber Pakhtunkhwa,

] Peshawar . i

A i

Nu: { SR ! E&I, 3
4 Copy of above is forwarded for information to:-, r

l I{/l’l'l/c Regional Police Oflicer,Bannu. ﬁ

2. Mr. Abdul Khai, SP/Investigation Bannu. ‘

\

-/C; /{LL_‘Q_B—/(/’/%

(DR. MUHAMMAD ABID KHAN), rse

RN Deputy Inspector General of Police
e o Enquiry & Inspection

. ¢, Inlernal Accountability

,!' N "~ Khyber Pakhtunkhwa,

l b Peshawar

e
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ﬁ - ‘
.
‘

OFFICE OF THEL
SUPERINTENDENT OF POLICE,
INVESTIGATION, BANNU.

Dated: /08/2018.
Subject: - FINDINGS: DE-NOVO DEPARTMENTAL ENQUIRY
Reference: The DIG Enquiry & Inspection Office Memo: No. 1010-12/E&I,

dated 02.08.2018 and RPO Bannu office Endstt: No. 2095/EC, dated 07.08.2018.

Accused:- Ex-Constable Mohammad Yasin No. 2055 of District Police Bannu.
Allegations:- Constable Mohammad Yasin No.2055 of District Police Bannu was

dismisscd by the District Police officer Bannu vide OB No. 605, dated 10.08.2016 on the
following allegations:- | ‘ ‘
1. That he, while poste.d to Police Line Bannu, left his station of duty on:
28.08.2015 without any prior permission of the competent authority and
is still absent. ' ' ‘
Accordingly the said delinquent police constable Mohammad Yasin

No. 2055 was proceedéd against departmentédly under KPK Police Rﬁles 1975.: ‘
He was charge sheeted based upon the summary of allegations ménﬁoned
above vide No. 500-501 dated 06.11.2015 and the then DSP I—IQRS Bannu

was appointed as enquiry officer.

The enquiry  officer conducted proper  departmental lcnquiry
proceedings and alter thorough probe, submitted his lindings wlxc;cin the
said delinquent police constable was found guilty of the misconduct, hence he
was dismissed from service by the DPO Bannu vide OB No. 605, dated
10.08.20 16 as mentioned above.

In compliance with the judgment dated 20.06.2018 of Service
Tribunal KPK Peshawar, the said constable was re-instated in-to service
conditionally and- purely for the purpose of DE-novo departmental enquiry
proccedings and the undersigned was appointed as inquiry officer for
initiating De-novo enquiry against the delinquent Police constable.

Proper enqﬁiry procccdihgs were carried out. statements of the
following Police ofﬁcia{ls were recorded.

1. Accu;scci Constable

2. MHC Police Line Bannu

3. OHC Police Office Bannu

4. Pay Clci‘k of DPO Office Bannu

S. DFC of Police Station Saddar.



TIONS/ANSWERS BLTWI EN THE EO AND ACCUSED EX CONSTABLE.

: o

QUES

Reply No. O01:- T was appointed as constable on 15.07.2009.

Reply No. 02:- I became ill on 28 éugust 2015.
solice line Bannu General Duty.

Reply No. 03:- I was posted iny
ediate incharge i.e MHC Asghar Khan

Reply No. 04:- No I never inform my imm

Reply No. 05:- No I Never informed regarding my illness.

Reply No. 06:-No Never went to Police Hospital

Reply No. 07:- No I Never carried out any operation

i IS

‘ Reply No. 08:- | was sulfering {rom scvere back pain.

‘2 Reply No. 09:- Yes.

/& Reply No. 10:- I had gone DHQ Hospital but I never informed any one in police )
R4 i
3“ line regarding my illness and bad rest. T
Py ! ¢
‘1 Reply No. 11:- 1 was absent lor cleven Months from Govt: Duty. I
b '

44 Reply No. 12:- No, during this course I never informed Moharrar Line or

b

i anybody else.
5 Reply No. 13:- No I never inform Police Line by myself or through somebody

3 : else.

i Reply No. 14:- During my service 1 have twisely absented from Govt: duty

i. 01 Month.

'

2. 10/15 days.
Reply No. 15:- No [ had not informed Moharrar Linc or
through my cell or PTCL number.
vy of cross que:.hon/(,\ammatmn was {,wcn

Police Line stafl

I, S SN S

Moreover a opportunit
but he did not avail

!

!

i

g

!’ . CONCLUSION.

’f 1) He fauled to give any cogent reason about his long span more than
ool

il cleven months, during which he had not informed his senior ofﬁcer about h1s
!. i iltness. '

L 2) After provisionally re-instatement to his service he was required to

& have immgdiatély submission of medial documents the plea he has taken despite

i of the effect that he attended the hospital.
3) The defective official during the course of question answer has
| admitted the misconduct on his part.

According to Police Rules (Chapter 8 Para 4) Leave
but the delinquent official

¥ .
‘ 4) on Medical
o

' grounds can Dbe extended up to threc Months,
absent for eleven (11) months without obtaining permission or

remained
e Medical documents i.e admission and

extension of leave. He could not produc

i discharge slips in support of his plea reasons for his absence.
e . 5) In the tht of above discussion, attached document, question and
K answer the allcgaﬂonb leveled against constable Muhamamd Yasin No. 2055
& him without any

mentioned in the charge shect have been proved agai

]

shadow of doubt, plejase.
|

I
{
'

(ABDULHAYEE KHAN)
Superintendent of Police,
Investigation, Bannu.
Enquiry Officer.
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| OFFICE OF THE

SUPERINTENDENT OF POLICE
~ INVESTIGATION BANNU.

Phone No:  0928-9270178. ~Fax No: 0928-9270141.

No._ U1ZE v Dated: _{37/08/2018.

To: The Medical Superintendent,
DHQ; Hospital Bannu.

SLibject: - VERFICATION OF MEDICAL DOCUMENTS

Memo: -

It is submitted that a departméntal enquiry against constable
Muhammad Yasin No. 2055 is under process with the undersigned. During the
cnquiry  proceedings, the accused  olficial  produced  the  atlached  medical
documents about his treatment.

It is therefore requested that the medical documents may
please be verilied and report sent to this office to finalize the departmental enquiry

against the accused official plcase.

|
(ABDUTHIAYLEE KHAN)
Superintendent of Police,
Investigation, Bannu.
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o

A
DICAL SUPERINTENDENT DHQ;TEACHING HOSPITAL BANNU.

¢ >/9 -/ DHQ; BU; DATED sAnNU & /07/2018

The Dy: Superintendent police Officer

Cannt Circle Bannu.

bject: - MEDICAL TREATMENT VERIFICATION.

c¢mo -
Reference Your letter NO 256/C dated 19/07/2018 .
tated that the Medical rest in respect of Yaseen khan NO 2055 duly ' ‘

itis s
ord and concerned Doctor.

verified from the Hospital rec

N

Medical Superintendent
pHQA: Teaching Hospital Bannu.

Tedion! -
‘ L% i e T
Pledical Superivrenin,
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OFFICE oF THE
DISTRICT POLICE OFFICER,

BANNU. ‘
Ph: No. 0928 - 9270038 Fax # 0928 - 9270045

T Oy

et oS
Il s

Cafe,

To: - The Deputy Inspéctor General of Police,
Enquiry & Inspection,
Khyber Pakhtunkhwa, Peshawar.

No:- 1! /Dated Bannu, the 27 /27 /2018.

Subject: - SERVICE APPEAL NO.1249/2016. TITLED MUHAMMAD
YASEEN No.2055 5/0 GUL PAZIR KHAN V/S INSPECTOR _
GENERAL OF POLICE KHYBER PAKHTUNKHWA. : |

Memo:-

Kindly refer to CPO Peshawar Memo No. 2148/Legal,
dated 18.07.2018 on the subject cited above.

In this connectio:n, the original enquiry file containing
pages (17) alongwith judgment of the Honorable Service Tribunal and re-

instatement order of Constable Muhammad Yaseen No.2055 is submitted to

your good office for the purpose of Denovo departmental enquiry

_Listrict Police Offter,
' Bannu.
N AL dated: /  /2018. a

Copy of above is submitted to the SP Court.& Litigation, for
Inspector General of Police Khyber Pakhtunkhwa CPO, Peshawar.

istrict Police Offi
@ © Bannu

Ole.

proceedings, please.

ety




SUMMARY OF ALLEGATIONS: @ . i‘

MMAD KHURRAM RASHID District Police Officer, Bannu as

i, MUHA
al proceedings agamst

rity, to initiate denovo department
ered himself liable to be

ing misconduct within the

competent autho
Constable Yaseen Khan No. 2055, who has rend

gainst as he has committed the follow
yber pPakhtunkhwa gazette

proceeded a

meaning of Police Rules (As amended vide Kh

Notification, No.27" of August 2014).

SUMMARY OF ALLEGATIONS:

% That Constable Yaseen Khan No. 2055 while posted to police lines, Bannu
left the station of duty on dated 28-08-2015 without any permission from

the competent authority and was still absented.
. Such act on his part is against service discipline and amounts to gross

misconduct/ negligence in duty.

g the conduct of the said accused with-

s DSP Caxfl Mavad js appointed as

1. For the purpose of scrutinizin

reference to the above allegation

Enquiry Officer.
de reasonable opportunity of hearing to the
s after the

d findings within the targeted day

2. The Enquiry Officer shall provi
accused, record statements etc an

receipt of this order.-.

: 3. The accused shall join the proceedings on the date, time and place fixed by

the Enquiry Officer.

; | —
: (MUHAMMAD KHURRAM RASHID)PsP
District Police officer,

; é{ Bannu.
No.30i- 202 ISR AF- /0 7-26
Copies 1o -

1. The Enquiry Officer
2. The Accused Officer/Official.

ety

B 5 e 2 :



B

I MUHAMMAD KHURRAM RASHID, District Police Officer, Bannu,
as competent authority, hereby charge you Constable Yaseen Khan No. 2055
for the purpose of denovo departmental enquiry proceedings as follows:-

CHARGE SHEET:

» That you Constable Yaseen Khan No. 2055 while posted to police lines,
Bannu left tﬁe station of duty on dated 28-08-2015 without any
permission from the competent authority and were still absented.

> Such act on ydur part is against service discipline and amounts to gross

misconduct/ négligence in duty.

1. By reason of the above you appear to be guilty of misconduct under the
Police Rules 1975 (As amended vide Khyber Pakhtunkhwa gazette Notific'ati.on,
No.27™ of August 2014) and have rendered yourself liable to all or any of the
penalties specified in the said rules. : :

2, You are therefore, directed to submit your defense within 07 days of the
receipt of this Charge Sheet to the enquiry officer.

3. Your written defense, if any, should reach to the Enquiry Officer within
the specified period, failing which, it shall be presumed that you have no
defense to put in and in that case ex-parte action shall be taken against you.

4, You are directed to intimate whether you desire to be heard in person.

5. A statement of allegation is enclosed.

M
(MUHAMMAD KHURRAM RASHID)psp
District Police officer,

4’9 Bannu.
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& SUMMARY OF ALLEGATIONS: @

MUHAMMAD KHURRAM RASHID District Police Officer, Bannu as -

competent auLhonty, to initiate denovo departlnomal proccedmos against
Constable Yascen Khan No. 2055, who has rendered himself hable to be
proceeded against as hc has committed the foll lowing misconduct w1thm the
meaning of Police Rules (As amended vide Khyber Pakhtunkhwa Qa/ette
Notification, No.27% of August 2014).

SUMMARY OF ALLEGATIONS:

»

> That Constable Yas een Khan No. 2055 while posted to police hnes Bannu
left the station of duty on dated 28-08-2015 without any permlssmn from
the competent authonty and was still absented.

> Such act on his part is against service di: scipline and amounts to gross

misconduct/ ncphmncc in duty.

1. For the purpose of:scrutihizing the conduct of the said accused with
reference to the above allegations DSP Caxl Maray js appointed as

Enquiry Officer.

2. The Enquiry Officer shall provide reasonable opportunity of hearmg to the

accused, record statements etc and findings within the targeted days after the
roc01pL of this order.

3. The accused shall Jom the proceedings on the date, tlme and place ﬁxed by

the Enquiry Officer.

s NC

(MUHAMMAD KHURRAM RASHID)psp
District Police officer,

@ Bannu.
No.30I- 202 ISRE At Jo- 7-20/8 g
Copies to : .

1. The £nquiry Officer .

2. The Accused Officer/Official.

B ERVAVAEY

TN,
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; / ’ CHARGE SHEET:

" fA—Z{. AS k) i g | |

y . |, MUHAMMAD KHURRAM RASHID, District Police. Officer, Bannu,
1 “as competent authority, hereby charge you Constable Yaseen Khan No. 2055

=2

for the purpose of denovo departmental enquiry proceedings as follows:-

> That you Constable Yaseen Khan No. 2055 while posted to police lines,

Bannu left the station of duty on dated 28-08-2015 without any

permission from the competent authority and were still absented.
> Such act on your part is against.service discipline and amounts to gross ‘ ; ;
. i
misconduct/ negligence in duty. (,5‘
g 2
1. By rc- - of the above you appear to be puilty of misconduct under the i
Police Rute 19, - iAs amended vide Khyber Pakhtu:ichwa gazette Notification, , !,r,
No.27% of Ausi:t Zo 1) and have rendered yourself liable ¢ all or ~ny of the 2d
penalties speciiine ~ tiv: said rules. : : oe
IJJ
2. You are therefore, directzd to supmit your defense within 07 days of the ) .
receipt of this Charge Sheet to the cnquiry officer. I
3. Your written defznse, if any, should reach to the Enguiry Officer within oo . I
the specified + riod, failing which, it shait b presumed that you have no ‘ . :
defense to put in and in that case ex-parte action Lall be taken ayainst you. A
. / !
4, You are directed to intimate whether you ¢euse to @ o feard in person. ) ' ;
o ‘ . : i
5. A statement of allegation is enclosed. s S
- | | o
- i

(MUHAMMAD KFIURRAM RASIL eep
District Police officer,

Lﬁ? Bannu.

Oh@%ﬂﬁﬁéﬁﬁLk /
o

et

5332-S 48877

- 7,04Q




e e e e e

Phone:  091-9211947

Office of the Inspector General of Police
Khyber Pakhtunkhwa, Peshawar. ‘

No. /&, dated Peshawar the [ L /08/2018
7’

The  District police Officer,
Bannu.

DENOVE DEPARTMENTAL ENQUIRY AGAINST

Subject
Py 1C MULIAMMAD YASEEN NO. 2053 L
Memao: B ’
Please refer to your office letter No. 9711 dated 27.07.2018, on the subject cited
above.
2. Denovo departmental enquiry against Ex-FC Muhammad Yaseen No. 2055 may “

Abdul Khai, §P/Investigation Bannu and final outcome be communicated to

be conducted through Mr.
this office, on or before 0.08.2018, before issuance of formal order, for the perusal of Worthy IGP.

s v /f”‘“'ﬂ 24 [/W{//’y
W Y

//_- , (OR. MUHAMMAD ABID KHAN), rsp
ﬂ_/& /%" W/ Deputy Inspector General of Police
Enquiry & Inspection :
v Internal Accountability
Khyber Pakhtunkhwa,
Peshawar

o e S - .
Copy ol above is forwarded for information lo:-
|. The Regional Police Officer,Bannu.

2. Mr. Abdul Khai, SP/lnvestigation Bannu.

q
SR |
0 (DR. MUHAMMAD ABID KHAN), psr
Deputy Inspector General of Police

/
}‘.QW i Enquiry & Inspection
™~ [nternal Accountability

()’\ M\,o Y Khyber Pakhtunkhwa,
' ) Peshawar
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o ORDER: |

| In compliénce with the order of Honorable Khyber Pakhtunkhwa

e et TS
.xzr__:._‘w,:a Ao
Y
i3

B Service Tribunal Peshawar Judgment dated 20.06.2018 in the Se,rvice Appeal l
j:ﬁ No.1249/2016 received from Khyber Pakhtunkhwa Service Tribunal, Peshavx_)ar,
. F5-Constable Mohammad Yaseen No. 2055, is hereby proVisionally-_-re-instafed !
f into service purely for ?he purpose of Denovo departmental Enquiry p‘roceedings | ( 1
with immediate effect. The issue of his back benefits shall be subj’él"ct to the ;l
! final outcome of the denovo enquiry. ' . ' Do
| -
| 0B No. CUR District Police Officer, ¥
Dated: /4 -07. . /2018, o @C Bannu., ' P

!

- ' j

No. 8752 48 JEC dated Bannu, the /27—~ 212018, ‘ i
Copy for information to- .

! 1. The Registralr, Khy_’ber Pakhtunkhwa Service Tribunal Peshawar: _ \ :
| 2. Reader, Pay ofﬁcér, SRC, OASI Line Officer Bannu, for information and i
nNecessary action. i

)

; District Police Officer,

;o _ éﬁ; Bannu.




{FAX) P.001/001

=4

&

OQFFICE OF THE
[NSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA

Central Police Office, Peshawar
/2018.

E g g
IRt Tatae 37 S 2
2 L DI ST

Ne. (,_\(Q [K & Legal dated Peshawar, the_ / _21_/__‘_2___

A

The  District Police Officer,
Bannu.

CURVICE APPEAL NO. 1249/2016. TITLED T\‘IU_@,‘\MMAD YASEEN
<0 GUL PAZIR KHAN Vi INSPECTOR GENERAL QF POLICE

KAYLER T AKHTUNKEWA .

Subjzen-

Memo:- :
. vefar 1o your office memo No. 9029 dated 12.07.2018, on the subject

T
U nsy

noted abon o
Jemented

has dirgcted that the judgment raay be imp
~vice Tribunal may be submitted

¢-Novo quuil’)’

. empetent avthority
along with judgment of the Se
or General of Police Bé&l CPO, Peshawar for d

SP Cotp & Liiganon,
For Inspecier Jeneral ol Police,
Khyber Pakhtunkhwa, Peshawiar

A T U T file
Kerere the Depury Inspect

croceedinws
;_nu&t,cu.n);,b.

%

General of

No. 2/ {r Y Mo
rded for information to the Deputy Inspector

Copy of the above is forwa

Police, £ & 1 Kiyber Pakhtunkhwa CPO, Peshawar.

) W g/e 2 P Colfft & Litigation,
A For Inspec&«r General of Police,
Khyber Pakigykbwa, Peshawar

Ztrict Pulice Officer

? BANNU

18[@7!&’

et
14

R cay
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! Office of the Deputy Inspector General of Police. ‘ ‘
o Enquiry & Inspections : z
}éf Khyber Pakhtunkhwa, Peshawar. \
fi ' i N
i “ . 01* reminder \i
. WE :
4B il
Lﬁ@ No. // l// / &L dated Peshawar (he ; [ /08/2018 |'
G N |
- lo: I'he  Districet Police Olfficer, i
Bannu . §
Subject: DENOVO DEPARTMENTAL ENQUIRY AGAINS{
, EX-FC MUHAMMAD YASEEN NO. 2055 : )
Memo:
; Please refer (o this office letler No. 1010/1& dated 02.08.2018, on
? the subject cited above,
2. Reply into the subject matter is still awaited from your office, which
may please be sent 1o this ofTice, for the perusal of Worthy [GP, !
|
For Deputy Inspector General of Police
Enquiry & Inshection
Khyber l’:lk(‘hlunkhw:n
PeshaWwar
SR \
For Compllance
'\(\Q/\(ZJYQK ‘
. icer
Rrict Police 0&“
g ANN
leqte
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GS&PD.KP.SS-177712-RST-20,000 Forms-09.05.18/PHC Jobs/Form A&B Ser. Tribunal/P2

». A “B”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.
No.
{109
Appeal No............L... VA5 TR SO of 20/ 1
/"/ Lol LOLE LR ’(( /’ ...'.ﬁ..‘:’..Af)'pellant/l’etlttoner

i A /7 ) ?.-.'. . /M/: @/,7 ///’: é e i ( ( vvvereeeen. Respondent

Respomlent NoO....ccuouns {/ ................................

‘Notice to: '_/l)-/;',;ifr'/,':.ﬂgj '_fc»(//",.: ’c/"// /"//, . Z

// /’ "[114’?'4"‘1/‘

WHEREAb an appeal/petition under the prov1smn of the North-West Frontler
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereb ntormed qhat theqs,ald appeal/petition is fixed for hearing before the Tribunal
*on...]{.....{ ............. dereseonny {..u.,'..? ...... at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner ydu are at liberty to do so on thedate fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly sup ported by your power of Attorney. You : are/ therefore, required to file in
this Court at least seven days before the date of hearing 4 4 copies of written statement
alongwith any. other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the -

appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
.given to you by registered post. You should inform the Reglstrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the dppeal/petltlon will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufflcmnt forthe purpose of
this appeal/petiti ion.
! - ‘ .
Copy of appcal is attached. Copy of appeal has-already-been sent to you vide this

offlce-Netlce N Oireereerrereereessssnsasasssssrsssssssessassses AATES . eeeeerrrennenccrrssensecsisessnsane
leen under my hand and the seal of this Court at Pcshawar thlS [i?/%/ .........

.Day (3 FSTOTTRRLORN A / /'{// ....... 2,,0? .

\ | ‘ |
| / ~ b R |
A a _ a;ﬁ,/ strar, - .
S yber P unkhwa Servwe Trlbunal

> /}, Peshawar

Note: 1. The hours of attendance in the court are the same that of the High ‘Court except Sunday and Gazetted Holldays
2. Always quote Case No. While making any correspondence. ’



GS&PD.KP.S5-1777/2-RST-20,000 Forms-09.05.1B/PHC Jobs/Form A&B Ser. TribunaliP2
¢ B ?”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,' PESHAWAR.

- JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR.

No. "

/

” . .

] .'./: .
. Respondfnt' Nol(;\ ................... _

. 4 . ! '/ (f'
//,7«{/))(//{,///}/‘,;// .;.r..f.f.'..(._.............QRespondent

. ST oA /&'K‘"'_, "')/ A
(s & /. : . v 7\,

/ 7'/(2 ",ér/ B S e B ,

Noﬁce to: '——L){,(\ 7/' "‘:"»7_._.,"‘./’

' /4«/”'/

WHEREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereby informed that the said appeal/petition is fixed for hearing before the Tribunal
0+ 1 T SOUE S - . -f...'::.--.‘.’:.{9.7!.5{1""3"’ 8.00 A.M. If you wish to urge anything against the
appellant;petitioner you are at ’iiberty to do so on the date fixéd, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in,
this Court at least seven days before the date of hearing 4 copies of written statement .
alongwith any other documents upon which you rely. Please also take notice that in

_default of your appearance on the date fixed and in the manner aforementioned, the
appeal petition will be heard and decided in your absence. 2

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the -
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petition. : .

L Copy of appcal is attached. Copy-of appeal,has.,almady_-—been-seht tijofl vide this

office Notice NO....ovreivsminieis —'“"""“ cendated . mssaeeen. asseensassassussess
Given under my hand dnd the seal of this Court, at Peshawar this....;,‘}f...:.,d.-’:./t(:.; .......

DAY Of c.cvereeeeecsescrsisssnsasasesensnss veenee ./Z/"/’(/ .......................... 29’7&

o o , - k%“g‘iswar, o .
: . Khyber Paklitunkhwa Service Tribunal,

/"/_/ﬁ' ' " Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays. =
' 2. Always quote Case No. While making any correspondence. : : '




Muhammad Yaseen S/o0 Gul Pazir Khan

Appeal No. 478/2019.

R/0 P.O and Village Kot Adil, ,
District Bannu, Khyber Pakhtunkhwa (APPELLANT)
VERSUS
1. Provincial Palice Officer, Khyber Pakhtunkhwa, Peshawar
2. Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
3. Regional Police Officer, Ban‘nu}Regioh, Bannu
4, District Police Officér;Bannu (RESPONDENTS)
INDEX
' S.No. Description of Documents Annexure Page /
1 Para-wise Reply ! 1-2
2 Affidavit 3
3 Authority Letter 4
4 Copy of judgment “A” 5-8

rough

Addl: Advocate General /Government Pleader
Service Tribunal K.P.K Peshawar

| &

o ¥



- EBEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

Appeal No. 478/2019.

Muhammad Yaseen S/o Gul Pazir Khan
R/0 P.0O and Village Kot Adil,

District Bannu, Khyber Pakhtunkhwa (APPELLANT)
VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar

2. Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

3. Regional Police Officer, Bannu Region, Bannu

4. District Police Officer, Bannu (RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS

Respectfully Sheweth:

PRELIMINARY OBJECTIONS.

1) That the appeal of the appellant is badly time-barred. ;

2) That the abpeal is not maintainable in its present form.

3) That the appellant has concealed the actual facts from this Honorable Tribunal.

4) That the appeal is bad in law due to mis-joineder and non-joihder of necessary

parties.

5) That the appellant has approached the Honourable Tribunal with unclean hands.
6) That the appellant has got no cause of action and locus-standi to file the instant

appeal.

7) That the appellant has‘been estopped by his own conduct.

OBJECTIONS ON FACTS

(1)
(2)

(3)

(4)

Pertains to record. Hence, needs no comments.

Incorrect. The appellant did not adopt proper procedure required according to
land laws for medical treatment/medical leave. He did not bother to inform his
immediate senior officer and was delibérately absented himself from Govt: duty
without any leave or prior permission. Therefore, the appellant was proceeded

departmentally.

Correct to the extent that the appellant filed appeal before the Honourable
Service Tribunal which was partially accepted on 20.06.2018, with the directions
to the Respondent Department to reinstate the appellant into service and
conduct de novo inquiry within a period of 90 days in accordance with prescribed

rules and law. (Copy of judgment is annexed as annexure-A).

Correct to the extent that de novo proceeding was initiated against the
defaulter constable as per the direction of Honourable Service Tribunal Khyber
Pakhtunkhwa Peshawar. Charge sheet along with statement of allegations were
issued to the delinquent police official but the appellant was badly failed to
substitute his innocence about his long span (more than 11 months) during which
he has not communicated to his senior officers about his illness. After proper
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(3)

departmental proceedings against the appellant, the allegations leveled against
the defaulting officer has been proved beyond any shadow of doubt. On the
recommendations of the inquiry officer, major punishment from dismissal from

service was awarded according to prescribed rules/laws.
Pertains to record. Hence, needs no comments.

The respondent department also submit their reply on the following grounds

OBJECTIONS ON GROUNDS.

A.

Incorrect. The order issued by Respondent No.4 is speaking order was issued

according to law/rules.

Incorrect. The appellant was awarded major punishment of dismissal from service

on account his deliberate absence from Government duty.

. Incorrect. The appellant was provided all legal opportunities i.e. self defense etc.

but he badly failed to rebut the allegations leveled against him. The Respondent

Department implemented the judgment of this Honourable Court as it is.

Incorrect. The Respondent Department provided all opportunities of self defense

but he badly failed to substantiate his innocence.

Incorrect. The Respondent Department did not violate any kind of -fundamental
rights granted by the Constitution of Islamic Republic of Pakistan 1973. The
Respondent Department provided all opportunities of self defense to the appellant.

5

. That the respondents may be allowed to advance any other grounds & material as evidence

in the time of arguments.

Prayer:
In view of the above scenario, it is humbly prayed that the appeal of

appellant is not maintainable in the eye of law, may kindly be dismissed with costs.

Regional Police Officer,
Bannu Region, Bannu
(Respondent No.3)

olice Officer,
Khyber Pakhtiinkhwa, Peshawar
(Respgndent No.1)
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR
Appeal No. 478/2019.

Muhammad Yaseen S/o Gul Pazir Khan
R/0 P.0O and Village Kot Adil,

District Bannu, Khyber Pakhtunkhwa (APPELLANT)
VERSUS
1. Provincial Polic_:e Officer, Khyber Pakhtunkhwa, Peshawar
2. Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
3. Regional Police'Officer, Bannu Region, Bannu
4. District Police Officer, Bannu (RESPONDENTS)

AUTHORITY LETTER.

Mr. Muhammad Farooq Khan, Inspector Legal Bannu is hereby authorized to appear
before The Honourable Service Tribunal Khyber Pakhtunkhwa Peshawar on behalf of the
undersigned in the above cited case.

He is authorized to submit and sign atl documents pertaining to the instant appeal.

giohal Police Officer,
Bannu Region, Bannu

}(&fﬁondent No.3)

Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar
(Respondent No.1)
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" BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

Appeal No. 478/2019.

Muhammad Yaseen S/o0 Gul Pazir Khan
R/o P.O and Village Kot Adil,
District Bannu, Khyber Pakhtunkhwa (APPELLANT)

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

Regional Police Officer, Bannu Region, Bannu

District Police Officer, Bannu . (RESPONDENTS)

AFFIDAVIT
I, Muhammad Farooq Khan, Inspector Legal representative for Respondent
Nos. 1, 2, 3 & 4, do hereby solemnly affirm and declare that the contents of the
accompanying comments éubmitted by me are true and correct to the best of my
knowledge and belief and that nothing has been concealed from this Honourable

Tribunal.

DEPONENT
11101-1483421-1
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 1249/2016

e

Date ol institution ... 19.12.2016
Date of judgment ... 20.06.2018

“ Muhammad Yaseen S/o Gul Pazir Khan ,
' R/o P.O & Village Kot Adil, District Bannu, Khyber Pakhtunkhwa.

.. (Appellant)
VERSUS
1. provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
'7. Regional Police Officer Bannu Range, Bannu.
3. District Police Officer, Bannu.
4. Deputy Inspector General of Police, Bannu.
' (Respondents)
APPEAL UNDER SECTION-4 OF THE SERVICE TRIBUNAL
ACY, 1974 AGAINST THE ORDER _DATED 10.08.2016
WHEREBY THE APPELLANT WAS DISMISSED _FROM
SERVICE AND DEPARTMENTAL APPEAL DATED 14.09.2016
FILLE 1T BEEN _RESPONDED WITH STATUTORY
- PERIOD. ‘
Miss. Roeed Khan, Advocate. .. For appellant.
Mr. Muhammad Jan, Deputy District Attorney .. For respondents.
:3“{ MR. MUHAMMAD AMIN KHAN KUNDI . MEMBER (JUDICIAL)
MR. AlIMAD HASSAN . MEMBER (EXECUT[VE)
JUDGMENT

MUHAMMAD _AMIN KHAN KUNDI, MEMBER: Appellant

LA

alongwith his counsel present. Mr. Muhammad Jan, Deputy District Attorncy

alongwith Mr. Muhammad Farooq, Inspector (legal) for the respondents also

present. Arguments heard and record perused. AFT}.{ST’? D
g |
K'h)’l:cr .
SC]"\.«ECE } )i Wa

Pact )
SUesagwar
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2. Briel facts of the case as per present appeal is that the appellant was
serving in Police Department as Constable and during service he wasv
dismissed [rom service vide order dated 10.08.2016 by the competent authority
on the allegation ol absence from duty. The appellant filed departmental appeal
on 14.09.2016 which was not decided within statutory period hence, the
present service appeal on 19.12.2016.

3. Learned- counsel for the appellant contended that the appellant was
serving in Police Department as Consta.ble. It was further contended that
during service the appellant became ill. It was further contended that due to
illness it was beyond the control of the appellant to attend the duty and in
support of his illnéss, the appéllant annexed the medical prescriptions with the
ground of the appeal. It was further contended that the impugned order of
dismissal from service of the appellant was passed by the competent authority
on 10.08'.2016 and the appellant came to know about the impugned dismissal
order on 14.09.2016 therefore, the filed departmental appealvon the same day.
It was further contended that when the departmental appeal was not decided
within the statutory period of ninety days than he filed service appeal within

time. It was further contended that neither the appcllant was personally served

for reply of the charge sheet/statement of allegation nor the appellant was

issued any final show-cause notice and the whole proceedings of inquiry was
initiated in the absence of the appellant ex-parte therefore, the appellant was

condemned unheard. It was further contended that the appellant was also

~dismissed from service retrospectively i.e {rom the date of absence therclore,

the impugned order is also void and liable to be set-aside and prayed for

ATTESTED

o ppara




4. On the other hand learned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
the appellant was absence from duty without any permission of the higher
authority. It was further contended that the inquiryv proceedings were
conducted in accordance with l.aw and the inquiry officer aftcr-fccording the

statement of witnesses reached the conclusion that the charge against the

appellant stand proved therefore, the competent authority has rightly‘diémissed

the appellant [rom scrvice on the basis of inquiry report and prayed for

dismissal of appeal.

5. Perusal of the record reveals that the appellant was dismissed from
service vide order dated 10.08.2016 retrospectively i.e from the datc of
absence. meaning thereby that the impugned order is void and in this respect
reliance is also made on 1985 SCMR page 1178. The record further reveals
that the appellant has claimed in service appeal as well as in departmental

appeal that he became serious ill and due to illness it was beyond his control to

- L /’/:._‘

attend the duty. The record further reveals that the appellant has also annexed
the medical prescriptions of his illness with the ground of appeal. The record
also reveals that the impugned order was passed on 10.08.2016, the appellant
also alleged in para-5 of the appeal that he came to know about the impugned
order on 14.09.2016 and he ﬁléd departmental appeal on the same day which
was not decided hence, the present service appeal within time on 19.12.2016
thercfore, the present appeal is Witl]iﬂ time. The record further reveals thai the
inquiry/departmental proceeding was initiated ex-parte by the department in
the absence of appellant and no opportunity of reply to charge sheet, statement

Ty
O
A R

L

of allegation and cross examination was provided to the appellant, meaning

T
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thereby that the appellant was condemned unheard. The record also reveals that
the respondent-department has also not issued any show-cause notice to the
appellant nor copy of the same is available on the record, therefore, the inquiry

proceedings was not conducted by the respondent-department in accordance

~with rule and law. As such the impugned order is illegal and liable to be set-

aside. therefore, we partially accept the appeal, set-aside the impugned order
and reinstate the appellant into service. However, the respondent-department .is
at liberty to conduct de-novo inquiry within the period of ninety days in
accordance with prescribed rule and law. The issue of back beneﬁ;ts will be
subject 1o the outcome of the de-novo inquiry. Parties are left to bear their own
costs. File be consigned to the recprd room.
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@ Phone: 0919211947

Office of the Deputy Inspector General of Police
Enquiry & Inspections ’,
Khyber Pakhtunkhwa, Peshawar. ' J

02" reminder

e et e e Pt i, .

] ~
//@ O/ /&1, dated Peshawar the / 7] /092018

.
e A | v
The District Police Officer, ’-
Bannu P!
Subject: - DENOVO DEPARTMENTAL ENQUIRY A(;AINST ’ ; 5
i EX-FC MUHAMMAD YASEEN NO. 2055 '
i .
Memo: ‘ '
Please reler to this oflice letter No. 1010/58&I dated 02. ()S 701b dnd g - ” '
reminder No. 1144/E&] dated 31.08.2018, on the subject cit‘cd above. '
1
2. Reply into the subject matter is still awaited from your office, which i
-
may please be sent to this office, for the perusal of Worthy IGP.
L

For Deputy Inspector Géneral of Police
Enquiry & Inspgttion :
TQ Khyber Pakbtunkhwa

C/ Peshawar

District Poit
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This order of the undersigned will dispose of the de-novo departmental
proceeding, initiated against accused Constable Mohammad Yasin No. 2055 in the
light of Khyber Pakhtunkhwa Service Tribunal Peshawar Judgment dated 20.06.2018
under general proceeding of police rule 1975 (As amended vide Khyber Pakhtunkhwa
gazette Notification No.27™ of August 2014) for committing the following
commissions/omissions:-

ORDER:

> That Constable Yaseen Khan Mo. 2055 while posted to police lines, Bannu left
the station of duty on dated/Z8- 08 2015) without any permission from the
competent authority and was stilt d.

Charge sheet and statement of allegation were issued to him. SP, Inv:
Bannu was appointed as Enquiry Officer to scrutinize the conduct of the accused
official. The Enquiry Officer submitted finding report and reported that the
allegations leveled against the accused Constable Mohammad Yasin No. 2055 have
been proved, placed on file.

In the light of dé-novo departmental enquiry proceedings, the accused
officer is found guilty of.th¢ charges leveled against him as he badly failed to prove
his innocence. Hence, |, Yasjr Afridi, District Police Officer, Bannu in exercise of the
power vested in me under Police Rule 1975 (As amended vide Khyber Pakhtunkhwa
gazette Notification No.27" of August 2014), hereby awarded major punishment of
“Dismissal from Service” with immediate effect. Absence period treated as leave
without pay.

0B No.___BY7
Dated : 9¢. 09 /2018.

~———— ! /

‘ (YASIR AFRIDI) PSP
oL District Police Officer
‘ Bannu.

No./ 2/Z- 2] _ISRC dated Bannu, the 2.5 / 7 /2018.

Copy of above is submitted for favor of information to the Deputy
Inspector General of Police, Enquiry & Inspections, Khyber Pakhtunkhwa, Peshawar
w/r to his office Memo: No. 1144/E&I, dated 31.08.2018.

&

1. Reader, Pay officer, SRC' OAS! for compliance.
2. Fauji Misal Clerk along with enquiry file for placing it in the Fauji Missal of the
concerned official.
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l’h(mc:“ 091-9211947 ;
Office of the Inspector General of Police
Khyber Pakhtunkhwa, Peshawar.
No. /E&], dated Peshawar the 57 3‘“ /08/2018
The  District Police Officer,

Bannu. ~

DENOVE DEPARTMENTAL ENQUIRY AGAINST
EXSFC MUHAMMAD YASEEN NO, 2055

Subject:

Nlewo:

Please refer to your oflice letter No. 9711 dated 27.07.2018, on the subjecticited
thove,
2. Denovo departmental enquiry against Bx-1'C Muhammad Yascen No. 2055 may

be conducted through Mr. Abdul Khai, SP/Investigation Bannu and (inal outcome be communicated (o

thix ofTice, on or before 20.08.2018, belore issuance of formal order, for ll_w perusal of Worthy [GP.

B /.7 . A i ;‘
//

(DR. MUHAMMAD ABID KHAN), ese.
Deputy Inspector General of Police :
Enquiry & Inspection

Internal Accountability

Khyber Pakhtunkhwa,

e

Peshawar
s /i / e / APy .
Notj =00 T JE&L '
' Copy of above is forwarded for information lo:- )
; :’ : If;/']’]';c Regional Police Officer,Bannu. ‘,}
: i P ' 2. Mr. Abdul Khai, SP/Investigation Bannu. i
Ho I - O \?
AR 2./09\ ) (ZF;C‘ ' ’{[Z'_O:?__[’_ /(/‘3
DS _ . i - A
e N "ﬁ%%;}d /i
SHn [ro LS
: o . (DR. MUHAMMAD ABID KHAN), rsr

PR

Deputy tnspeclor General of Police

it % Ul &’ )(%0* Enquiry & Inspection
\ ' {. [nternal Accountability
o g Khyber Pakhtunkhwa,
I G » Peshawar
PP .
vl o L
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OFFICE OF THE
SUPERINTENDENT OF POLICE,
INVESTIGATION, BANNU.

Dated: /08/2018.
Subject: - FINDINGS: DE-NOVO DEPARTMENTAL ENQUIRY
Reference: The DIG Enquiry & Inspection Office Memo: No. 1010-12/E&lI,

duted 02.08.2018 and RPO Bannu ollice Endslt: No. 2095/15C, dated 07.08.2018.

Accused:- x-Constable Mohammad Yasin No. 2055 of District Police Bannu.
Allegations:- Constable Mohammad Yasin No0.2055 of District Police Bannu was

dismisscd by the District Police oiﬁcer Bannu vide OB No. 605, dated 10.08.2016 on the'

following allegations:-

1.

Y

That he, while posted to Police Line Bannu, left his station of duty on
28.08.2015 without any prior permission of the competent authority and
is still absent. .

Accordingly the said delinquent police constable Mohammad Yasin

No. 2055 was proccedcd against departmentally under KPK WJPK Police Rules 1975,

He was charge sheeted based upon the summary of allegations mentxoned
above vide No. 500- 501 dated 06.11.2015 and the then DSP IIQRS Bannu
was appointed as enquiry officer.

The  enquiry  olficer conducted  proper  departmental  enquiry
procecdings and aflter thorough probe, submitted his findings wherein the
said delinquent police constable was found guilty of the misconduct, hence he
was dismissed from service by the DPO Bannu vide OB No. 605, dated
10.08.2016 as mentioned above.

In compliance with the judgment dated 20.06.2018 of Service
Tribunal KPK Peshawar, the said constable was re-instated in-to service
conditionally and purcly for the purpose of DE-novo departmental enquiry
proceedings and the undersigned was appointed as inquiry officer for
initiating De-novo enquiry against the delinquent Police constable.

Proper enquiry proceedings were carried out. statements of the
following Police officials were recorded.

1. Accusecd Constable

2. MHC Police Linc¢ Bannu

3. OHC Poiice Office Bannu

4, Pay Clc%k of DPO Office Bannu

S. DFC of Police Station Saddar.

|
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QUESTIONS/ANSWERS BETWEEN THE EO AND ACCUSED EX CONSTABLE

Reply No. 01:- I was appointed as constable on 15.07.2009.

g Ao g N T e bttt !
h o e

TR AR TR
re—,
ey

Reply No. 02:- [ became il onn 28 august 2015,

RC 1\’ :' . L T tire g et e e D Tles
ply Mo. 03:- [ -was posted i nolice line 2annu General Duty,

3
4
3
4
H

’ ‘TM"’?,-

Reply No. 04:- No I never inform my immediate incharge i.e MHC Asghar Khan
Reply No. 05:- No [ Never informed regarding my illness.
Reply No. 06:- No I Never went to Police Hospital

Reply No. 07:- No I Never carried out any operation

Gid
i ): Reply No. 08:- | was sullering from scvere back pain.
fuie
:;: Reply No. 09:- Yes.
| téf ' Reply No. 10:- 1 had gone DHQ Hospital but I never informed any onc in police
iy

line regarding my illness and bad rest.

AT
PR

Reply No. 11:- [ was absent for eleven Months from Govt: Duty.

Reply No. 12:- No, during this course I never informed Moharrar Line or

gt

e
e g

anybody elsc.

i
i
! Reply No. 13:- No I never inform Police Line by myself or through somebody
i else.
.’“ ; Reply No. 14:- During my service | have twisely absented from Govt: duty
, 1. 01 Month.
2. 10/15 days.
: Reply No. 15:- Nol had not informed Moharrar Line or Police Line staff
through my cell or PTCL number.
Moreover a opportunity of cross question/cxamination was givén
but he did not avail ' ‘
iy CONCLUSION.
i 1) He failed to give any cogentl reason about his long span morc than

r ofﬁcer‘ about his

i . . . . .
cleven months, during which he had not informed his senio
illncss. '

2) Alter provisionally re-instatement to his service he was required to

have immediately submission of medial documents the plea he has taken despite

' of the cffect that he attended the hospital.

The defcctive official during the course of question answer has

3)
admitted the miscondﬁct on his part.

4) According to Police Rules (Chapter 8 Para 4) Leave on Medical
L grounds can be cxtended up to threc Months, but the delinquent official
5 remained absent for eleven (11) months without obtaining permission or
extension of leave. Hc could not produce ‘Medical documents i.c admission and

{‘ n discharge slips in support of his plea rcasons for his absence. '
, 5) In the li‘ght of above discussion, attached document, question and

against constable Muhamamd Yasiln No. 2055

answer the allegatiohs leveled
against him without any

mentioned in the charge shect have been proved

iy

shadow of doubt, 'plcfjase.

(ABDULHAYEE KHAN)
Superintendent of Police,
Investigation, Bannu.

Enquiry Officer..

* 5
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“ J OFFICE OF THE

I SUPERINTENDENT OF POLICE

INVESTIGATION BANNU.

Phone No:  0928-9270178. Fax No: 0928-9270141
No. . YI1ZZ nnv: Dated: _($7/08/2018.
To: _ The Medical Superintendent, |

DHQ; Hospital Bannu.

Subject: - VERFICATION OF MEDICAL DOCUMENTS
Menmo: -

1t is submitted that a dcparlméntal enquiry against constable
Muhammad Yasin No. 2055 is under process with the undersigned. During the
caquiry proceedings, the accused olficial produced the attached medical
documents about his trecatment. '

It is therefore requested that the medical documents may -
please be verilied and report sent to this office to finalize the departmental enquiry
against the accused official please.

(ABDUYTHAYEE KHAN)
Superintendent of Police,
Investigation, Bannu.
|
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ACHING HOSPITAL BANNU.

© DICAL SUPERINTENDENT DHQTE '

) Sl
- a— - o e

5)’/2// DHQ, BU; DATED BANNU :5:2 /07/2018 ; "'
ol |

The Dy: Superintendent pPolice Officer I’ 5 '

Cannt Circle Bannu. o

MEDICAL TREATMENT VERIFICATION. -

bject: -
emo -
Reference Your letter NO 256/C dated 19/07/2018 .. :
. i :
|tis stated thatthe Medical rest in respect of Yaseen khan NO 2055 duly P
verified from the Hospital record and concerned Doctor . ' i (l
| 4 !
. g ;
i ' !
Medical Superintendent d
/ [ |
pDHA: Teaching Hospital Bannu. P
L — i
" Medien! Suyeriarende : -
3)/ 4, oG persatendeny : b
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OFFICE oF THE
DISTRICT POLICE OFFICER,

_ BANNU. :
Ph: No. 0928 - 9270038 : Fax # 0928 - 9270045

To: - The Deputy lnspéctor General of Police,
Enquiry & Inspection,
Khyber Pakhtunkhwa, Peshawar.

No:- 3 71! /Dated Bannu, the 27 /.7 /2018.

Subject: - SERVICE APPEAL NO.1249/2016. TITLED MUHAMMAD
YASEEN No.2055 S/0 GUL PAZIR KHAN V/S INSPECTOR
GENERAL OF POLICE KHYBER PAKHTUNKHWA.

i

Memo:-

Kindly refer to CPO Peshawar Memo No. 2148/Legal,
dated 18.07.2018 on the subject cited above.

In this connectioin, the original enquiry file containing
pages (17) alongwith judgment of the Honorable Service Tribunal and re-
instatement order of Constable Muhammad Yaseen No.2055 is submitted to
your good office for the purbose of Denovo departmental enquiry

proceedings, please.

Co )jstri’cm &er,
| Z Bannu.
N2 dated: /  12018. a

Copy of above is submitted to the SP Court & Litigation, for
Inspector General of Police Khyber Pakhtunkhwa CPO, Peshawar.

istrict Police Offi
@ Bannu

Blc




proceeded aga

SUMMARY OF ALLEGATIONS: é) . |

1, MUHAMMAD KHURRAM RASHID District Potice Officer, Bannu as

competent authority, to initiate denovo departmental proceedings against
en Khan No. 2055, who has rendered himself liable to be

Constable Yase
g misconduct within the

inst as he has committed the fotlowin

meaning of Police Rules (As amended vide Khyber pakhtunkhwa gazette

Notification, No.27% of August 2014).

SUMMARY OF ALLEGATIONS:

ble Yaseen Khan No. 2055 while posted to police lines, Bannu

» That Consta
ut any permission from

left the station of duty on dated 28-08-2015 witho
petent authority and was still absented.

the com
ne and amounts to gross

. Such act on his part is against service discipli

misconduct/ negligence in duty.

crutinizing the conduct of the said accused with.

llegations PSP Caxfl Matad s appointed as

1. For the purpose of s
reference to the above a

Enquiry Officer.

ide reasonable opportunity of hearing to the

2. The Enquiry Officer shall prov
d findings within the targeted days after the

accused, record statements etc an

receipt of this order.

3. The accused shall join the proceedings on the date, time and place fixed by

the Enquiry Officer.

‘67"3
(MUHAMMAD KHURRAM RASHID)psp
District Police officer,

@ Bannu.

No.30i- 202. ISR A Jo- 7-26

Copies to :-
1. The Enquiry Officer
2. The Accused Officer/ Official.
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CHARGE SHEET:

L MUHAMMAD KHURRAM RASHID, District Police Officer, Bannu,
as competent authority, hereby charge you Constable Yaseen Khan No. 2055
for the purpose of denovo departmental enquiry proceedings as follows:-

> That you Constable Yaseen Khan No. 2055 while posted to police lines,
Bannu left the station of duty on dated 28-08-2015 without any
permission from the competent authority and were still absented.

~ Such act on your part is against service discipline and amounts to gross

misconduct/ négligence in duty.

1. By reason of the above you appear to be guilty of misconduct under the
Police Rules 1975 (As amended vide Khyber Pakhtunkhwa gazette Notification,
No.27™ of August 2014) and have rendered yourself liable to all or any of the
penalties specified in the said rules. :

2. You are therefore, directed to submit your defense within 07 days of the
receipt of this Charge Sheet to the enquiry officer.

3. Your written defense, if any, should reach to the Enquiry Officer within
the specified period, failing which, it shall be presumed that you have no
defense to put in and in that case ex-parte action shall be taken against you.

4, You are directed to intimate whether you desire to be heard in person.

5. A statement of allegation is enclosed.

M
(MUHAMMAD KHURRAM RASHID)psp
District Police officer,

ﬁ? Bannu.

7_~,~ i e N
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» SUMMARY OF ALLEGATIONS: @ s

MUHAMMAD KHURRAM RASHID District Pohce Officer, Bannu as -
competent auLhonty, to initiate denovo departmcntal proceedings against

Constable Yaseen Khan Na. 2055, who has rendered himself hable to be , ' , 9,

proceeded against as ho has committed the following misconduct w1th|n the

meaning of Police Rules (As amended vide ‘Khyber Pakhtunkhwa ga/ette
Notification, No.27% ofAugust 2014). o LT ' ’

SUMMARY OF ALLEGATIONS:

v

That Constable Yaseen Khan No. 2055 while posted to police lines, Bannu ; SR
left the station of duty on dated 28-08-2015 without any perm1551on from
the competent authorlty and was still absented.

N7

Such act on his part is against service discipline and amounts to gross
mlscondud./ neglwence in duty. -

1. For the purpose ‘of!scrutinizing the conduct of the said accused with
reference to the above allegations WSP Casfl Mared is appointed as ;

Enquiry Officer. A . ' !

2. The Enquiry Officer shall provide reasonable opportunity of hearing to the
accused, record statemcnts etc and findings within the targeted days after the
rcc01pL of this order.

3. Thc accused shall Jom the proceedings on the date, time and place ﬁxed by
the Enquiry Officer. f , ' ‘ !

\—(\(

(MUHAMMAD }’Hl‘RRAM RASHID)psp : H
District Police officer, li
@ Bannu.

No. 301~ Pd/; ISRE  AF- fo- 7-20/8 o

Copies to : ‘ T
1. lhe Enqmry Ofﬁcer R ' oo ‘
2. The Accused Officer/Official. .
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CHARGE SHEET:

[
~.

t

I, MUHAMMAD KHURRAM RASHID, District Police Officer, Bannu,
as competent authority, hereby charge you Constable Yaseen:Khan No. 2055
i for the purpose of denovo departmental enquiry proceedings as follows:-

» That you Constable Yaseen Khan No. 2055 while posted to police lines,

V ~ Bannu left the station of duty on dated 28-08-2015 without any

permission from the competent authority and were still absented.

% Such act on your part is againstfservice discipline and amounts to gross

misconduct/ negligence in duty.

1. - Byrc - of the above you appear to be guilty of misconduct under the
Police Rute- 19, - tA= amended vide Khyber Pakhtiiichwa gazette Notification,
No.27" of Auvi.t Zu 1) and have rendered yourself liable e all or ~ny of the

penalties speciiice  tii: said rules.

2. You are therefore, directzd to submit your defense within 07 days of the
receipt of Lhis Charge Sheet to the «nrauiry officer.

3. Your written defznse, if any, shouid reach to the Enguiry Oflicer within

the specified + oriod, failing which, it shau b presumed that you have no
defense to put in and in that case ex-parte action L.all be taken against you.

4. You are.directed to intimate whether you deyie to Lo Leard in person.

5. A statement of allegation is enclosed.

N

(MUHAMMAD KFHURRAM RAS]“Hi)‘)E'SP'
District Police officer,

L/;? Bannu.
N = she<lsecieves
- I »

SO~
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The District Po\iée Officer,

Bannu. -
gubject: DENOVE m\ AR\MLNlA L ENQUIRY AGAINST
{XFC MULLAD  ASEEN NO- 2055 \
)
sted 2707201 -
:«C

Memo:
r to yourt office !

Please refe

Denovo dcparm\cnta\ en
sation Ban

2.
s C 4 through Mr. Abdul | Khat, SP/X\wesu;,
igsuance of formal oxdcr for the

8.20)8,bcf0\c1

oy
b ( )

- Deputy Inspector Gener

& lnspcchon

M,
ﬂ% | o PR MUHAMMAD ABID KHAN) psp
o al of Police
' o Enquiry © _
Internal Alceo ountability '

q — ,
ol -1 s
Copy of above 1S forwarde

ch\ona\ police Officer,Bannt: .

annu. '

| 2. Mr Abdul Khai, /\nvcst\g'\\\onB A
Ong }EQ JQ/{O }% | '

o - /
%2\\ K fro
: (DR. MUI-IAMMAD ABID
: tor Gencra\' of?o\xce
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Service Tribunal, Peshawar,

, is hereby proVisionally-;fe-instated

0B No.. 6 LR L District Police Officer,
Dated: /p -07. /2018,

@(, Bannu.
No_@/{"&_}‘_‘_@gL/EC dated Bannu, the /6"—}7/2018.

Copy for information to: '

1. The Registra;’, Khyber Pakhtunkhwa Service Tribunal Peshawar.
2. Réader, Pay officer, SRC, OAS! Line Officer Bannu,

for information and
necessary action. .

District Police Officer,

@ Bannu..

—a
=




) P.001/001

OFFICE OF THE
INSPECTOR GENERAL OF POLICE

KHYBER PAKHTUNKHWA
Central Police Office, Peshawar

No, MO é[!g Legal dated Peshawar, the_/ R [ G~ 12018.
U ——— -
District Police Officer, N

“The
Bannu.
Subjee- SURVICE APPEAL NO. 1249/2016. TITLED MU HAMMAD Y ASEEN
0 GUL PAZIR KHAN V/'_S_INSPECTOR GENERAL _OF POLICE
KHRYDBE LUK HTUNKEWA . :
NMemo:- ‘
ated 12.07.2018, on the subject

1 refar to your office memo No. 9029 d

LI -7
Ui eSS

noted b o
empetent authority has dh}_:clcd (hat the judgment rnay be implemented

(e aleng with judgment of the Service Tribunal may be submittzd

L&) CPO, Peshawar (o

AR

& Litigation.
Sencral of Police.

RECTRIRAS
eral of Police ¢ de-novo enquiry

Lerore 1he Deputy Inspeclor Ger

e ng gt 1, .
PIOCCEUINES.

sP Cotvp ‘
For Inspecier
Khyber Pakhiunkhwa. Peshawar

£

No. g,[ /{ [ Meant

Copy of the al o the Deputy Inspector General 0

sove is Torwarded for information t

Police, L& 1 Kiyber Po Jrtunkhwa CPO, Peshawar.

SP Colit & Litigation,
Tor Inspecior General of Police, -
Khyber Pakigykhwa, Peshawar

[omphe & '
' B‘gmcwﬂcﬂmo{ﬂcer

BANNU

18[@7!&’

- eoas



i
P
y . Phone: 091-9211947 R :

Office of the Deputy Inspector General of Police. - 1
- Enquiry & Inspections ot
Khyber Pakhtunkhwa, Peshawar. il
f
|
01’ reminder \lg
No. /l/l// [7 &, dated Peshawar lhcg/ /08/2018 !!
To: The  District Police Officer, l‘
Bannu _ ':;
f < i
Subject: DENOVO DEPARTM FNIAL ENQUIRY AGAINS‘L' : ——
EX-FC MUHAMMAD YASEEN NO. 2055 L '//"74?‘:
Memo:
lesc reler to this ollm letter No 1010/E&1 dated 02.08. 2018, o
the subjeet cited above.
2. Reply into the subject matter is still awaited from your office, which
may please be sent to this ollice, for the perusal of Worthy 1GP. ,
!
For Deputy Inspector General of Police
Euquiry & Insfection
Khyber Pa thlun khwa
Peshatwar
e
/ZO’/ a2
'\(\QJ\KZJYQ )
icer
Ttrict Police Ofiic
gANNU
\
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GS&PD.KP-2557/3-RST-5000 Forms-09.07.2018/P4(Z)/F/IPHC Jos/Form-A&B Ser. Tribunal .

ST - o« A”
" KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

: JUDICIAL COMPLEX (OLD), KHYBER ROAD., o
PESHAWAR. f DE o

B APPEALNOM?S ...... of 2‘0'.;‘9

L " | o - | ‘ : Apellant/Petl_tloner -

Notlce to Appellant/Peti't'mnev—.a ......... ”7 ,

)9 ) dmg’l/&//ﬂ e. /fd/ 140/‘/ ‘
p{j /gﬂ’ﬂ?’”f o

Take notice that your -appeal has be‘en fixed for Prehmmary hearing,
replica{tion,' affidavit/cou'nter affidavit/record/arguments/order before this Tribunal

You may, thereforé, appear before the Tribunal 'bn the said date and at the éald
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be llable tobe dlsmlssed in default.

strar, ]
a Service Trlbunal :



KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Ser_vic‘e..‘AppeaI No.496/2016

Date of Institution ... 11.05.2016

Date of Decision . ... 22.07.2020

-

Mr. Adnan Khan, Ex: Constable 2773 Police Llneb Peshawar.
. 1

(Appeila_ht)

VERSUS . '

The
e he':. 4

(Respondents)

Mr NOGr ?Lhemmad Khattak _
VO ete , _ - For appellant.

M, Kahif Uliah Khattak, :
Additiora! Advocate Generai ... . For respondents.

11RS. ROZINA REHMAN .. MEMBER (3)
MR, ATTIQ UR REHMAN ..~ MEMBER (E)

“ROZINA REHMAN, MEMBER ;- - Pithy facts of the case are that appeliant -

42t serviig  as Constable . in the Police Department. Departmental

proczedings were initiated against. appellant on the allegation of absence

. from duty and upon culmination, major penalty of.dismiissal from service was .
mposed upon him '\'/'sde impugned order’ dated 31.07.2013. #He filed -

depmtmental appeal whlcn was reJected on 12.04.2016, her.ce instant

';se ce appeal on 11.05. 4016

"

oy The department én-accordan ce with ‘ew anc that Articie-4 and 25 of the

S i e

LonsTineioe of Isias mf Reputlic of Fakistan, 1573 were viniatagd,

- inspector General of Pohce Khyber Pakhtunkhwa Peshawar & 02"

Z.. iearned counsel for ap,)ellant contended that apoellcnf was not treated



N 3';\;4_‘ - . ; 5
A'that ex-parte proceedlngs were i_nitlated against appellant and after",“ -
nﬂusron ma]or penalty was - lmposed by the competent authority vide

:lmpug-n'ed order.. He argued that the absence was not dellberate and

inten r~al rather crrcumstances forced him to- stay away from duty as his

| R

father,was seriously ill and the respondents were requested for leave. l_astly, '

he. submitted that. absence period was ’t_reated1 as leave without pay and in

om service of the

‘ addltlon to the said order penalty in shape of dismissal fr

- appellant Was also lFﬂpOSEd Wthh was not warranted and that such an act

hin the amblt of double )eopardy

on the part of competent authority falls wit

y -

3. onversely learned AAG argued that lnqunry proceedlngs were proper

' mnoucted against appellant on account of willful absence from-duty for two

| different' periods and that two dlfferent lnqurnes were mrtrated and charge o

s sh et alonowith staternent of allegatlon were - served upon the appel.ant '

| f"emder final show cause notrce at his glven home address. He contendecl |

- that all codal formalltles were observed before awardlng major punrshment

4 - Perusal c*’ r-—rord would reveal that appellant was depc,rtmentarly
Hroceeded on the allegatlons of absence from duty for ‘wo different penods
1

WthOUt taking permrssron/leave The first penod is from 17 04. 2012 to .
._ 25.04. 2012 ie. eloht (08) days while second period starts from 15. 10 20
Gl tne date of lmpugned order i. e 31 07.2013 (09 months and 15 days JB As |
cer reccrd twa different lnqumes were initiated but the proceedmgs» were
ex-parte as appellant was not before the mqurry officer. The record is suent'

| im respect of the mtervenmg period between these two different penoos far

| whrm apperlant was charged i.e. the period In between'75.04.20412-t0“;'. '
T »;.,34" 2012 The reSpondents badty falled to show as to whether he

STEp

. lemalned absent ourlng the period mentloned abo«e Wthh means that’ hp';’_'




'; C joine sarvice after. alleged absence of elght (08) days from 17. 04 2012 to
i | 25.04.2012. It was also not explalned as to why departmental proceedlngs
1 ‘ for absence of elght (08) days without permlssron were carried out so late ‘
when the appellant allegedly remalned absent for the second time on
' ts.iif.,_ 12 and remained absent for nine (09) months and Ffteen (15) days:
t is also evident from the comments of the respondents that lnqurry |
: . 1 SN
e oroceed ngs were conducted at the back of appellant He was placed ex- }) \€
o parte. Whatever may be the circumstances, the appellant was condemned
unheard and the moment he came to know about the proceed.ngs
pntal appeal was’ Fled In order to look after his ailing father,
stayea away from duty and .as per appellant, the absence was not willfu_l and " "
deliberate; He remain_ed -absent for few m'onths and we are of the view thatl_

the penalty awarded to the appellant seems to be harsh.

' 5. The'long and short of the.above discussion is that appeal is partially M< :_
V-accepted and the penalty of dismissal from service is modlf ed/converted>
mto stoppage of two (02) annual mcrements for two (02) years. The

acsenc Aperrod and intervening period shall be treated as leave without pay..

- No order as to costs. File be consigned to the record room. :

ANNOUNCED. o S s
22.07.2020 |

. - . v /\, WV\"’
S (ATTIQ UR REHMAN)
MEMBER (E) .

‘ Nummx of Worns
Tty Cepving Uee
Totai__ e
Name o9 ¢
E‘E\g—,ﬂ al'l
Q&t& 01‘ Doy

VY S el
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[Supreme Court of Pakistan]
Present: Rana Bhagwandas and Muhammad Nawaz Abbasi, JJ
MUHAMMAD ALI S. BUKHARI----Appellant

' Versus

FEDERATION OF PAKISTAN through Establishment Secretary, Islamabad and 2 others----
Respondents

Civil Appeal No.86 of 2005, decided on 28th August, 2007.

(On appeal from the judgment of Federal Service Tribunal, Islamabad, dated 30-7-2004 passed in
Service Appeal No.554(K) (C.S.) of 2002). o

(a) Government Servants (Efficiency and Discipline) Rules, 1973---

--—-Rr. 3(b) & 4(b)(i)(ii)(iii)---Civil Servants Act (LXXI of 1973), S.18---Constitution of Pakistan
(1973), Art.212(3)---Removal from service---Charge of non-compliance of order of superiors and
absence -from duty without prior permission---Conversion of such penalty into compulsory
retirement by Service Tribunal in appeal of civil servant---Plea of civil servant that he was not
supposed to accept special assignment without order in writing; and that he had availed medical
leave on advice of doctor---Validity---In service discipline, oral order of superiors in relation to -
official business would be as good order as in writing---Civil servant could earn leave on his own
right, but for its grant, he must have followed proper procedure provided under the Rules---Civil
servant was not supposed to avail any kind of leave entirely in his discretion and choice in
departure to the Rules and service discipline---Absence from duty without leave, even if not wilful,

~ but same being an act of disorder in service would constitute misconduct---Availing of medical
leave without permission could not be considered an act of gross misconduct entailing major
penalty of dismissal from service---Charge against civil servant was not so grave as to propose any
of such two penalties---Major penalty of compulsory retirement was harsh and did not
commensurate with nature of charge---Supreme Court converted penalty of compulsory retirement
into reduction of two steps in time scale for a period of two years in consequence to which civil
servant would be deemed to have earned two increments for a period of two years. -

(b) Civil service---

----Oral order of superiors---Validity---In service discipline, oral order of superiors in relation to
official business would be as good order as in writing. :

(c) Civil Servants Act (LXXI of 1973)---

---S. 18---Leave, right of---Scope---Civil servant would not be supposed to avail any kind of leave
_entirely in his discretion and choice in departure to the-Rules and service discipline---Principles.

(d) Government Servants (Efficiency and Discipline) Rules, 1973---

---R. 3(b)---Civil Servants Act (’LXXI of 1973), S.18---Misconduct---Absence from duty without

1of4 _ : 9/15/2020, 11:43 AM
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of

s %«\ leavé, even if not wilful, but same being an act of disorder in service, would constitute

> “Xmisconduct'.

(e) Civil service---

----Disciplinary proceedings---Penalty, imposition of---Scope---Penalty in service matters would

always be imposed in the light of charge against civil servant---Concept of major or minor penalty

in service laws would be to determine quantum of punishment in the light of nature and gravity of
- charge. : '

~

Appellant in person.
Rizwan Ahmed Siddiqui, Deputy Attorney-General for Pakistan.
A.S.K. Ghouri, Advocate-on-Record for Respondent No.2. -

Date of hearing: 28th August, 2007.

JUDGMENT

MUHAMMAD NAWAZ ABBASI, J.--- This appeal by leave of the Court, has been directed
against the judgment of Federal Service Tribunal, dated 30-7-2004 passed in Appeal No.554(K)
(C.S.) of 2002 whereby the penalty of removal from service awarded to the appellant was
converted into compulsory retirement from service. '

2. The leave was granted in this appeal vide order, dated 26-1-2005 as under:-- -

"It is inter alia, contended that the petitioner was subjected to discriminatory treatment in
the matter of successive show-cause notices and inquiries; that the Inquiry Officer kept on
consulting with the Director-General, Commercial Audit, who was unfavourably disposed
and hostile towards the petitioner; that enquiry was not conducted according to law; that
the charges of not submitting the project reports and unauthorized absence from duty were
not established against him; that the statement of the petitioner was recorded in question-
answer format which has' caused miscarriage of justice and that despite the
recommendation of the Authorized Officer for lesser penalty competent authority imposed
" major penalty or removal from service on the petitioner. :

Leave to appeal is granted to consider the above questions which appear to be of public
importance."

3. The short facts leading to the filing of this appeal are that appellant, a Grade-18 Officer of Audit
and Account Service, while posted as Deputy Director Audit, Office of the Director-General .
Commercial Audit and Evaluation (South) Karachi, was served with a show-cause notice, dated
1-11-1997 by the Auditor-General for Pakistan to the effect that despite Director-General's
repeated directions, he failed to submit audit report of Saindak Metals Ltd. and similarly he did not
comply with the orders regarding special assignment of audit of Port Qasim Authority given to
him and thereby he committed an act of insubordination. The appellant, on rejection of his
application submitted on 25-9-1997 for grant of 15 days LFP, was directed to appear before the
D.G. but he absented from duty, therefore, he was served with a charge-sheet on 3-3-1998
containing the above charges. In view of the nature of allegations, successive inquiries were held-
against the appellant and he having been found guilty of the charges, was awarded major penalty

- 20f4 | 9/15/2020, 11:43 AM


http://www.plsbeta.coin/LawOnline/law/cpntent21.asp7Cased

Complete Case Judgment . http://www.plsbeta.com/LawOnline/law/content21.asp?Cased...

.‘&?‘

e ;-3-\\\ of removal from service vide order, dated 8-8-2002. The appellant after availing the remedy of
N . ‘departmental appeal, approached the Federal Service Tribunal and the Tribunal with conversion of
penalty of removal from service into compulsory retirement, disposed of his appeal and appellant

being dissatisfied with the judgment of Tribunal has filed this appeal before this Court in which

leave was granted as aforesaid.

4. The main charge against the appellant was that he having disobeyed the orders of his superiors
in respect of the assignment of special audit given to him committed an act of insubordination and
also was guilty of wilful absence from duty. The appellant giving an evasive reply to the show-
cause notice stated that he was not given an order in writing for the’ special assignment and
similarly the absence of the appellant from duty was not deliberate and wilful rather his failure to
attend the duty, was due to his ailment and he availing the medical leave under the advice of the
doctor, sent an intimation to the office therefore, he could not be treated absent from duty without
‘permission. In nutshell submission of the appellant, was the departmental action against him was
the result of mala fide of the Director-General and the forums below without giving due
consideration to the circumstances leading to the departmental action, held him guilty of the charge
in a perfunctory manner. The appellant when confronted that the departmental authorities namely
the Inquiry Officer as well as the Authorized Officer and competent authority having found him
guilty of the charge concurrently proposed major penalty of removal from service, he submitted
that initially penalty of reduction in time scale was proposed but subsequently, he was imposed the
penalty of removal from service and Tribunal converted the same into compulsory retirement from
service.

5. Learned D.A.-G., on the other hand, has submitted that the appellant being a senior member of
Accounts_Service, was not supposed to behave in the manner he acted and that the act of wilful

- * absence from duty would be sufficient to constitute the misconduct and insubordination entailing
major penalty of dismissal .or removal from service and in view of the fact that Tribunal has
converted the penalty of removal from service imposed upon the appellant into compulsory
retirement, no further indulgence is required in the matter. :

6. Having perused the record with the assistance of learned D.A.-G. and the appellant in person,
we have found. that the charge regarding non-compliance of order of the superiors and absence
from duty, without prior permission, stood established against the appellant who instead of
repenting on his conduct and giving plausible explanation, has made an attempt to convince us that
he was neither supposed to accept the special assignment without order in writing nor his absence
from duty would be treated without permission as he availed the medical leave as per his
entitlement. This may be seen that in the service discipline, the oral order of the superior in

relation to the official business, is as good as order in writing and the mere fact that order passed
by the Director-General on the file deputing the appellant to special audit assignment was not
conveyed to him in writing, would not be sufficient to justify his conduct and he without denying
the fact relating to the special assignment given to him and absence from duty, denied charges with.
unsatisfactory explanation.

7. The civil servant can avail earned leave in his own right but for grant of such right he must
follow the proper procedure provided under the rules and is not supposed to avail any kind to leave
entirely in his discretion and choice in departure to the rules and service discipline. The conduct of
appellant was thus, unbecoming of a good officer and in the given circumstances, the absence of
appellant from duty without leave even if was not wilful, it being an act of disorder in the service,
would certainly constitute misconduct and consequently, no exception can be taken to the opinion
expressed by the Tribunal. However, in service matters, the penalty is always imposed in the light
of nature of charge and in the present case the charge against the appellant was not so grave to
propose major penalty of removal from service or compulsory retirement. ' '

3 of4 2 ' ‘ 9/15/2020, 11:43 AM
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> 8. The leave is right of a civil servant which can be availed in terms of the rules and mere fact that
appellant did not obtain permission before proceeding on sick leave rather availed medical leave
on the advice of doctor, may not be considered an act of gross misconduct entailing major penalty
of dismissal from service. The concept of major and minor penalty in the service laws is to
determine the question of punishment in.the light of nature of gravity of the charge and we find
that in the present case, concerned authorities without attending this aspect of the case, awarded
major penalty to the appellant. In the light of facts and circumstances of the present case, we are of
the view that major penalty of compulsory retirement is harsh and does not commensurate with the
nature of charge, therefore, we while modifying the judgment of Tribunal, convert the penalty of
compulsory retirement into reduction of two steps in time scale for a period of two years in
consequence to which the appellant would be deemed not to have earned two increments for a
" period of two years.

-

9. In the ligh‘i of foregoing reasons, this appeal, with the above modification, in the penalty of
appellant, is partly allowed with no order as, to costs.

S.A.K./M-116/SC | _ Appeal partly accepted.

40of4 - 9/15/2020,11:43 AM
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IN THE SUPREML COURT OF PAKISTAN
| (Appellat e Jurlsdlctlon) :

& / . ‘Present: |
; ' ‘Mr. Justice Gulzar Ahmed, HCJ
. Mr. Justice Ijaz ul Ahsan

/Q " 0,
L ' i ! ,‘/ .
% Civil Appeal No.58 of 2020 _
Against, judgment dated 20.11.20.7 of Khyber -
Pakhtunkhwa Service Tribunal, Peshawar, | -~
passed in Service Appeal No.734 of 2014.

Government of Khyber ‘Pakhtunkhwa | i."z‘lp;p‘,ella'nt'(.é)
through Capital City Police Officer E
Peshawar & others

VERSUS

Shahid e 'ARe‘SpOndent(s)l
For the Appellant(s) : Barrister Qaéiﬁ_rﬁ. Wa_dood,

. Addl.AG, KP.
AI:*;or th.e'ReSﬁondent(S) ‘Mr'. Mlﬂtamtnad ‘\blf,ASC :
Date ,Of Hearing | 02.04.2020 _

| ORbER

. GULZAR AHMED, CJ-. We have heard the

learned Additional Advocate  General, 'Khyber '
'Pakht‘urlkhwa as well as learned ASC for the _ReSp(jndentj
and have gone through the material avéjlal‘t“)_‘vlie on record.
The Respondent was embloyed‘ as. a Police. “Constable 'in'.
. ,
the Pohce Department Khyber Pakhtunkhvva He was '
issued a charge sheet alongmth statement 0f allegatlons -
An tnqulry Ofﬁcer was appomted to mq iire 1nto the_.:

allegations levelled agaunst the Responcx’ent. Desplt'e

. 77 successive niotices issued to the ‘Responderit, he did not
' AI'TE Tgb” '
v . :
/ Court Assotiste | !

<. N . .
Sun¥rome Ot nf Palilcam e



<
e~

'ap'pear before 'the . Inqniry Officer, Although ‘the.'

| Respondent was 1nf<)1med thr ough mobile phone to

appear before the mquuy Ofﬁcer but ‘he avo1ded'
endlrur the 1nqu1ry proceedlngs The Inqun'y Officer

recommended that a major penalty of d1sm1ssa1 from i' Sy

Serv1ce be imposed upon the Respondent On'suchl -

recommendatlons " the competent 'authanty in. the

N
{

Department issued fjnal show cause not1ce to the -
\ N

Respondent to which he fa11ed twany explanatlon
After havmg fulﬁ]led the codal fox:rnalities the
Respondent was dlsm1< sed from sérvice on. the allegatlon
of wdtul absence from -duty for_. a perlod of s1x.months

ovemriamret)

and three days, vide office order dated 04 03 2014 The -

‘ departmental appeal file d by the Respondert Was reJec,led.} o
| and then he filed a service appeal bearlng No 734 of /3014
before the Khybe! Pakhtunkhwa Serv ce Tr1bunal :
' Peshawar (“the rzbunal”) wh1ch v1de unpugned‘:;: |
Judgment dated 20 11.2017 came to n:he', foilowing.- |

conclusmn o

“It is not dzsputed that the app=llant remained -
absent without permission and the stance of appellant ,
is that he was absent due to . unavoidable _
circumstances.' In these czrcumstancas -the impugned
order appears to ‘be harsh one and not commensurate o oo
with the lapse/gutilt on the part of the appellant and as N P
such the punjshm ment of removal from _service of the Lt
. appellant is convzrted fo withholding of. two increments .
for two years. The absence period and intervening

PETIOUSTEG e treated as. le&ee-qfthe-ktrdeue—”—*"‘
2. The learned Addltlonal AdVOCo te G'eneralh'

t

S Khvbel Pal\htunxhwa eontends that once th= alleg'ati'on |

§\""" of una,utnotmed absence ﬁ'om d.uty s‘tood pT ‘)“»’ed against

0

yurt Asseciate - ‘
'}jﬁ-..-‘ ~t Bakictan - .

N

1



‘l }ﬁ g / o

g T

: Cg », t.;. i .

Z,;l. A w:, . ;?'/ .
A the Respondeﬁt and the same havmg not been ser1ous1y' :
t ‘ Jf/ o olsputed bcfore the Tr1bunal there was nc power. Vested
B F o
L T "
5 i _ in the Tribunal to modify the penalty of cusm1ss¢ from

4 f;“ /-' T —

/ service to that of \mthholdlng of two incremerits for a

4/ period of two years for Wthh the Tr1buna1 has not c1ted
) ) ~_/f

L p——
‘&*"%&
.
~.

B o any law, but it has just Wh1rns1cally stated. that the , P

-.-—.__-—

penalty imposed upon 'the Respondent was harsh. ‘What

are the pararneters.ojf imposition of tnaj;or and minlor
‘penalties, under what "ci‘rcnmstances su.ch penaltiesi are
to be imposed and:w}j'at' laW .go.\‘z'er.n‘s the 1mpos1t1on of ;

| sncll penalties, ‘—the T r-ibunal has“' not taken trouble.of | .‘
exalnining the ISame o.t making any observations’ in that_ .
regard in’ the. impugned ji_ldgrnent. “Just 4Whitns'ica11y
stating that the p nisH‘fnent is harsh could not be made .

basis by the Tribynal -to mbdify'the penelty .inipos.ed by |

the competent authority. Learned ASC for the

Respondent has .also not been able to 'shovv that the

! ‘ Tribunal - while mod1fvmg the penalty has acted in
accordance with law, 'in that, no law in this regard

whatsoever was cited by him.
}i f ‘
3. . For what has been d1scussed above we f1nd

that the Tribunal by 111terfer1ng with the penalty 1mposed

by the department.has exceeded from 1ts Jurlsd1ct1on ‘ |

‘more so when 'the Respondent was - =mployed in a I B
d15< 1p11ned force wher he could not lfave remalned'

‘Shala absent from duty for « long per1od of 06 months and 03 -
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days as noted in the 1mpugned Judgment We fmd that

 the Impugned Judgmenf passed by the ’Irlbunal suffers
from llegality and is unsustamable in the eyes of law '

| 'lhe same 18 therefore set aside, the pendhy of dlsmlssal

'from service 1mposed upon the Respcrm
_— ,

K--*—-—

Department . vide off‘c,e order dated 04.03.2014 is

restored and the present appeal 1s allowed

-—-\__

4. L Al pending CMAs are aleo dispos'ed of. o ’ '

ISLAMABAD, THE
02.04.2020
ZR/*

gl
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IN THE ‘SUPREME COURT OF PAAISTAN ()}O
(Appellate Junsdlctlon) B

'

PRESENT .
Mr. Justice Gulz’ar Ahmed, HCJ
‘ | ; Mr, Justice ljaz ul Ahsan -

Mr. Justice Sajjad Ali Shah-

/ Civil Appeal No.1618/2010.

(7 (Against the order dated 18.7.2017 passed by the
lslamabar High Court in WP No. 3793/’)016)

'NAB th;ough its Chairman T
- ... Appellant(s)

. Vei‘sus, :
- Muhammad Shafique .
‘ . . Respondent (s)
For the Appellant (s)  : . Mr. Imran ul Haq Khan DPG NAB

For the Respondent(s) : KReja Muhammad Anwar- x{han Abbas1 ASC
' *- Mr. Ahmed Nawaz Ch. AOR

Date of Hearing : 06.01.2.020 ‘
,.Jﬁdgment .

Sajjad Ali .Shah, J. The respondent in’ the year 1990 was

appomted as Upper Division Clerk in the M1mstry of Food, Acrrlculture and
~ Life Qtocl\ [slamabad  and .t:lpreafter,_was placed in surplus pool. The
respondent ultimately on 18.12.2002-was absorbed n the appellant NAB
as UDC He absented himself f; om duty for a contintious perlod of 66 days
‘l'x_‘om 23,11.2009 giving rise to disciplin‘aryl pro'ceedings which résultec‘l in
his pornpulsor}f‘ retir‘eraen‘tl. l‘he re,spondent vagainst stich majpf.penalty
8 lnvokecﬁi_ﬂconstitutional juijisdiction of the lslamabad High Court by pleading
‘inter alia that since the gffice order dated 12.3;’201C through w.hich major.l
plenalty of chpulsor}I retiremant from servlce was imposed also directs the
treatment p'f his un—authoﬁ?ed absence frdln duiy of 66 days from
_3‘.‘1 1.2009 to 27.1.2‘0‘10 as extraordillary leave (EOL). .Withoat | pay,
therefore, the major 'pénalty of compplsory re:tir'éme_:nt could not be
sustaired. The l—li'gh Court,. vthrou‘gh thé irrllpug'pedv judgmenl, v_«hilel
accepting such plea alloived the petitipn.'by Settiné aside the nlajor pienalty

'
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‘back benefits.

Le
ave was granteo by this Court vide omer dated 30.9, 2019 to

C\an’llne aS [o “,h
ether in- the cir
cumstance p2 qajtv
of compulsory

retirement could not be 1rnposed upon the responden:.

earned Deput\/ Prosecutor Genercl NAB contends ‘that

during 7 vears of service with the appellant the respondent Temained

absent for a total period of 1627 days and in this respect vanous warnmg

1

t

.ag_am orn 23.11.2009 absented hlmself ‘which absence contmued for 66
“days. Show eause notice in the meanwhrle was clcc'ordinc'lv' issued on

18.12.2009. It was responded by the. respondent on 129.12. 2009 requesttng

the adjustment of his casual leave agalnst h1s absence However the

response subm1tted by the respondent did not find 'favour with the

competent authorlty, conseo_uently, vide order dated 12.3.2010 the

competent authority while imposing major penalty directed the compulsory

retirement of the respondent. So far as the conversiozlfof the un-authorized

. !
.

absence from duty as extraordinary leaize, it was, submitted that this was
only for the purpose of settlement. of respondent’s dues. In the

circumstances, it was submitted that the irnpugned jpdgment.'lacks' legal

sanctity and could not be sustained.

4,  On’ the othgr hand, learned counsel for the respondent

contended that rule 9(3)‘ of the Revised. Leave Rules, 1980 ernpov&ers the

cOmpetent authority to ant extraordinary leave re‘:_rospectively in lieu of

absence from leave and since the competent author ty has exercised such-

discretion by treating the respondent’s un-authorized absence of 66 days as

extraordinary leave, therefore, there was no occasion to impose majcr

‘penalt}'f of compulsory retirement. Counsel, in support of his contention,

placed rehance on the Judoments of this Court in the case t1tled Lahore

' Deue[opment Authority vs. Munammad Nadeem Kachloo (2006 SCMR 434)

etters were 1ssued to him but he did not improve his behav1our rather once
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Directqr General Intelligence Bureau vs. Muhdmmad Javed (2012 SCMR 165)

. and Muharr_zmad Shan'f Abbasi vs. Member, Water, WAPDA Lahore (2013

SCMR 903). -

S. We have h‘eavrd th_é ;onvtentioAns of Ieamed couﬁs‘el fbr Bbth ihe
parties »and have perused the ;“gcord as well as the c«e{é‘: law 'clit'e"d at'bar.

6. It appears from the recordl that theg {‘eSponci_ent .ﬁot only .
absented .him.self from duty bhut ‘during_his absencal, he reqeived a show
cause notice, fespondéd 1t and still éon‘tin:ued with ]ﬁs .'abse‘zr'lce. ‘The éhow
cause notice seekiné explanat'i.on of the rg'spondent _,'1"o‘r his un-authorized
absenqe was issuéd 0};1,18. 12;2'.009 contairﬁng the fol owing c'hargé:-

“You are absent from duty since 23™. November, 2009
without any ,i'nt"f'matiori/prior approval of your office
incharge as reporied by Ops Division. You were.served an
explanation on It December, 2009 with the direction to
explain your position within three days followed by 2 x
reminders dated 10t and 14tk December, 2009, but you did
not reply so far. You were also directed to report for duty
immediately, but you are still absent Jrom duty”. .
Therefore, you Mr Muhammad Shafique, UDC, NAB (HOQ),
Islamabad are called upon to show cause within period of
10 (Ten days) from the date of ‘receipt ¢f this notice as to
why one of the penalties as -defined ir. para 11.03(1) of
NAB’s TCS should not be impoSed upon you on account of
misconduct”. ' .

1

7.  The respondent on 29.12.2009, almost, within the prescribed

period, responded to the show cause notice; the relevant portion of the said

response, which is very relevant to resolve the controversy, is reproduced as

follows:-

“In'the mean fime I had been suffering from severe back-ach
and getting spme formal treatment but in vain and the pain
was increasing.day by day. It is worth of mention here that
I had been attending the office during those days. So I
‘decided to be treated Jrom some ‘specialist and 1 did so. In
the result of detai‘ed check up by the doctor I was advised
complete bed-rest (Doctor’s advice will be submiited in
couple of days) and because of that F submitted casual
leave applications one after another, w.e.f. 1st December
2009 onward. It is humbly requested t» treat my absent
days as leave. [ shall be highly obliged”. . -

8 The responsg@bmit’ted by the re_spo'nde:r}t did not find -'f.avour
with the competent ‘authoi"it{/ which vide office order dated 12.3.2010



CAlI6iSaranio

4

directed the respondent’s compulsory retirement by’ imposing one of the

najor penalties. Since ‘this office order also dire:ted the treatment of
res,popdent"s un-authorized absence as exXtraordinary léave. without pay .

and the entire controversy, as.projected before us, revolves around the

treatment of respondent’s s:uch un-authorized absence from duty as

: ex_tra’ordinary leave, therefore, it would be propef to reproduce the office

~order dated 12.3.2010 ifnpos’ihg ‘major. penalty of i:ompulsory retirement

which reads as under:- ‘ Sl
“In pursuance of Show Cause Notice issued vide this -
Bureau's letter of even number dated 8% December, 2009
. the competent authority i.e. Director General HR & Fin has

imposed a major penalty i.e. "‘co-mpulsory retirement from

service’ -upon Mr. Muhammad Shafizue,. UDC, NAB,

Islamabad under section 11.03(1)(b)(ii) of NAB’s. TCS .with

immediate effect. : _ B

The un—authorized absence from duty for a- period of 66
days from 234 Noyember, 2009 o 27t January, 2010 is

hereby treated as EOL (without pay).”

1

9. ' Perusal of this office order would” reflect that the competent

i
i

authority in the ﬁfst'pafagfaph of-ofﬁce':ofder hvm expressed its mind
explicitlyl on the U.naUthorizécl%abseﬁce.of' the respoilr'-lfdent by imposing the
major penalty of compulsory Ilétiremént fr'om‘ ser\;'iceﬂwith ifnf_nediate effect.
So far as the secoﬁd pqrtion[» of the office order is{i concerned, éince the

penalty imposed by the compjevter_lt authority was of co'mpuls‘ory retirement

.- which follows the payment of. salaries and other;"dues till the date of

imposing such penalty, ere_fdre, in our opinion, it was necessary to give’

-finding as to how such absence is to be’ treated, therefore, to say that since

the un-authorized absénce of the respondernt was treated as extraordinary

leave in term of rule 9(3) of the Revised Leave Rules, 1980 does not appeal

to our mind. If this would havz been the case then the first paragraph of the

o.mce'order would be redundant, on the contrary it czfa.t.egpl;ically provides for
the consequences of the un—aL;_thorized absence. “ .

10. No doubt sﬁb—léule 3 of Rule 9 of “”ﬁ[‘he]ibtRcvised Leave Rules,
1980~ empowers the vauthdriz(ér.i ofﬁger -to.treavtv‘t_he il‘ﬁ-au'thoriz‘ed' ablsence

T
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of‘an ermployee as ektraordinary leave without pay but such treatment is

not to be automatlcally allowcd in. every case. In our opmlon such powers

are to be exercised in very genuine cases where the .1uthorlzed ofﬁcer finds

that 1mpos1n0 of maJor penaltv on account of unau horlzed absence of an

Y
s

emplovee would be too harsh or is not: warranted un‘der the circumstances.

However, where the authorlzed officer after due appllcatlon of mind upon

e<am1n1n0/adjudg1ng the mlsconduct has 1mposed one of tha major

pen ln’es and thereafter keepmg in mmd that the grap between the un-

authortzed absehce of the ernployee and the 1mposrt|on of major penalty is
to be prov1ded w1th some k1nd of treatment prov1de‘3 for accordmgly, then

such treatment may 1t not be necessary Would undo the major penalty

11. So far as the case law rehed upon by the lcarned counsel for the

‘ respondent is concerned in the cases of Lahore Deuelopment Authority vs.

Nuhammad Nadeem Kachloo and Dzrector General [rttellzqence Bureau US.

-1V’uhammad Javed (supra) the competent authonty after awardmg major

penalty of dlsmlssal from service had dlrected the petltloner s un-authorized

absence. as leave mthout pay The cases can be d1fferent1ated as after

'1mposmcr the penaltv of dismissal from serv1ce an{ employee may not be

I

found entltled to any dues, therefore there could hcudly be any reason to

. ,provrde for the treatment of the1r un- authorlzed absence as leave without

" : . r

pay. Beside in our v1ew this was not a good 1nterpretat1on of the office order

1mposmo major penalty fo the sunple reason that thc subsequent portion of

the ofﬁce order Whereby the treatment of the un- authonzed leave was

o
i

prov1ded as evtraordmary leave w1thout pay, at. the most. could be

superfluous and redundant but ‘could: not be treated to nulhfy the major

penaln which of course is imposed after adjudclng the conduct of an.

i

emplovee In case where the competent authonty wanted to condone the

- absence of an employee by drrectlng its treatment as one kind of leave then

‘the competent authorlty vvould have shown - its 1ntentlon by prov1d1ng

reasons for condonlnGr such absence or at least Woula not have in the same

b
i
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breath 1mposed major penal13 of dlsrmssal or compulsory ret1rernent The
beneFI of such najve draftmo cannot be given to an ernployee who otherwise
by }ns conduct deserved one. of the major penalt1e< Addltion_ally-, it is not

dlsputed that the convers1on of unauthonzed absen e, as EOL without pay

Water, WAPDA Lahore (supra) is concerned in that ‘ cise onvaccount of un-
authorized absence after awardmg maJor penalty of.compulsory retirement
the un-guthorized absence wa: treated as EOL w1thout pay.'However, in the
said case the Court’ s op1mon was rnalnly swayed on dccount of the fact that’
v:‘ the petltloner in that case was an employee of the WAPDA and admlttedly
was hosp1tallzed in WAPDAS own hosp1tal therefore the major penalty of

compulsory retn‘ement was not found sustamable

13. : These are the reasons of our short ordcr of even date which

P

was in the followmg terms -

B ‘ i" “We" have heard the learned. counsel fo, the parties and
| haue also gon through the record of the i -case For reasons
to be recorde , this appeal s allowed and the zmpugned
Judgment passged by the High Court dated 18.7. 2017 is set
aside resulting in dismissing of Wri Petmon No.

3793/2016, fled by the respondent again:st the petitioner”,

) ; - e Chief Justice

R - | L “Judge
Islamabad, the o o RS : ‘Judge
6th lanuarv 2020 o R .

. A. Rehman : : o ' ’ - .

Not Approved for Reporting.
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/+ C.A.No,1661 of 2019 -

(Appellate Jurludiction)

Mr. Justice Qulzar Ahmed, CJ ‘
Mr. Justice ljaz ul Ahsan o o 3
vr. Justlce Sajjud Ali Shuh S !

v )

[Apminst the judgment dated 26.05.2017,
( Tribunal, [slamabad in Appenl No.2094(R)CS/

|
Kafydt Ullah Khan.

Varsus

Inspector General of Police, Islamabad and b...Respomiént(Sv)'

/7 ' anothar.

For the Appellant (s) ~  : Malik Matee Ullah, ASC -
", -8yed Rifaqat Hussain Shah, £.0OR -

For the Respondent(s) . '+ Mr. Sajid Ilyas " Bhatti, ._'.A.ddl-‘ . )
' , Attorney General. i . I
Sajid Abbas, Inspector (Legal). * = . . o

Date of Hearing @ 10.02.2020
RDER

Gulzar Ahmed, CJi- The isste raised in the présent

case that after awarding of penalty, the treatment of the absence
period as leave without pay, will amount to a double punishin:nt,
f' b N

This issue Ih.as already been cealt with by a judgment of jthree

°

"member Bench of this Court dated OG:Ol_.’?.OZQ, passed in. Civil I B

d by the Federnl Servico

——

T~

PESECE P TLS -y g Pt

ety
ST A

Appeliant (s) g
: il
i

*
. [

= ‘-:':.?Ag‘:—li"‘?‘:::g* S T o, SOMA

Appeal No.1618/2019, titled NAB through ifs Chairmai vs. :
M_UJMM!E» whcr'e:it;' has. c_learly been held that aft‘ez" . . N
imposition of penally, the t;eat_i'hent; of abscn.ée period as lga(vc
wiﬁhout pay or Cxtraordinary-lgm./e, is not a punishn&crﬂ,faﬂu:ﬁ thc ‘
tréé.tmcnt of the abscncé bcriod, which in any 'caée has .o be
c;;';;sidcred b); the Competent Authority. The ’law in this rogard

having been settled by this judgment, thus, the matter staads

i brh
i

-
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qualified applied lor the same,

They were subjected 10 writien lest,
WYRIng lest, interview and afier fulfilling all the codal formalities.
they were appointed as Junior Clerks vide Gffice Orders daied

11.2.2012 and 25.12.2012. During the course of performance of

‘their duties, they were promoted from BS-7 1o BS-11 vide ordes

dated 20.5.2014 with no complaini made agansi them. However,

'

vide impugned orders dated 3.7.2014 und 772004, the petitioners

were dirceied to appear in the tvping fest er ¢lse they wauld lose

their right 10 maintain their service heace. the petition in hand:

3. On 15.7.2014, when the petition came up for hearing before

1

the court, directions were given 1o the learned AAG o submii

comiments on behalf of the respondenis and by way of interim

relief, operation of the impugned orders dated 3.7.2014 and

7.7.2014 was suspended. Accordingly, the desired comments were

filed by the respondents.

4, The petition was adjourned on three occasions due io
1 B

absence of the learned counse! for the petitioners and lasily il was

argued on 28.10.20)4 ai a considerable iengih by the learned.

counsel for the petitioners as wel! as the learzd AAG snd in order
to seek further assisignce, this courn diréctcd the learned AAG i«
come alongwith ‘the Direi:tor Education .on  30.10.2014.
Accordingly, the Dircctor Education j(}])'bex" - Pakhtunkhwa
appeared before the court. |

5. Keeping in view the allegations of the respondents that xhé

pelitioners were appointed without being subjected (o typing test
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Since harsh punishment has been awarded to the appellant and
the grounds mentioned in the applicatioh for condonation of
delay are reasonable, as such in the interest of justice, the
delay, if any, in preferring instant appeal is condoned.
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clmc‘hcd and the |
L | " e 3 "
cline SUubmission of the learned ‘cecunsel _fo_r the

P
uppcllan? in this regard s also dealt with by the said judgment.
The appeal, thus, is dismissed with no ordcrj as.to costs,
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] [Supreme Court of Pakistan]
Present: Rana Bhagwandas and Muhammad Nawaz Abbasi, JJ

MUHAMMAD ALI S. BUKHARI----Appellant

Versus

FEDERATION OF PAKISTAN through Establishment Secretary, Islamabad and 2 others----
Respondents '

; Civil Appeal No.86 of 2005, decided on 28th August, 2007.

(On appeal from the judgment of Federal Service Tribunal, Islamabad, dated 30-7-2004 passed in
Service Appeal No.554(K) (C.S.) of 2002).

(a) Government Servants (Efficiency and Discipline) Rules, 1973---

«

----Rr. 3(b) & 4(b)()(ii)(iii)---Civil Servants Act (LXXT of 1973), S.18---Constitution of Pakistan
(1973), Art.212(3)---Removal from service---Charge of non-compliance of order of superiors and
absence from duty without prior permission---Conversion of such penalty into compulsory
retirement by Service Tribunal in appeal of civil servant---Plea of civil servant that he was not
supposed to accept special assignment without order in writing; and that he had availed medical
leave on advice of doctor---Validity---In service discipline, oral order of superiors in relation to
official business would be as good order as in writing---Civil servant could earn leave on his own
right, but for its grant, he must have followed proper procedure provided under the Rules---Civil
servant was not supposed to avail any kind of leave entirely in his discretion and choice in
departure to the Rules and service discipline---Absence from duty without leave, even if not wilful,
but same being an act of disorder in service would constitute misconduct---Availing of medical
leave without permission could not be considered an act of gross misconduct entailing major
penalty of dismissal from service---Charge against civil servant was not so grave as to propose any
of such two penalties---Major penalty of compulsory retirement was harsh and did not
commensurate with nature of charge---Supreme Court converted penalty of compulsory retirement
into reduction of two steps in time scale for a period of two years in consequence to which civil
servant would be deemed to have earned two increments for a period of two years.

o

o e e e e e ks

(b) Civil service---

----Oral order of superiors---Validity---In service discipline, oral order of superiors in relation to
official business would be as good order as in writing. :

(¢) Civil Servants Act (LXXI of 1973)---

---S. 18---Leave, right of---Scope---Civil servant would not be supposed to avail any kind of leave
entirely in his discretion and choice in departure to the Rules and service discipline---Principles.

(d) Government Servants (Efficiency and Discipline) Rules, 1973---

---R. 3(b)---Civil Servants Act (LXXI of 1973), S.18---Misconduct---Absence from ‘duty without

~

9/15/2020, 11:43 AM
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’ leave, even if not wilful, but same being an act of disorder in service, would constitute

f ' ‘misconduct’.
(e) Civil service---
. ----Disciplinary proceedings---Penalty, imposition of---Scope---Penalty in service matters would

always be imposed in the light of charge against civil servant---Concept of major or minor penalty
in service laws would be to determine quantum of punishment in the light of nature and gravity of

charge.
Appellant in person.

Rizwan Ahmed Siddiqui, Deputy Attorney-General for Pakistan.

A.S.K. Ghouri, Advocate-on-Record for Respondent No.2.

Date of hearing: 28th August, 20.07.

JUDGMENT

MUHAMMAD NAWAZ ABBASI, J.—- This appeal by leave of the Court, has been directed
against the judgment of Federal Service Tribunal, dated 30-7-2004 passed in Appeal No.554(K)
(C.S.) of 2002 whereby the penalty of removal from service awarded to the appellant was
converted into compulsory retirement from service. _

2. The leave was granted in this appeal vide order, dated 26-1-2005 as under:--

"It is inter alia, contended that the petitioner was subjected to discriminatory treatment in
the matter of successive show-cause notices and inquiries; that the Inquiry Officer kept on
consulting with the Director-General, Commercial Audit, who was unfavourably disposed
and hostile towards the petitioner; that enquiry was not conducted according to law; that
the charges of not submitting the project reports and unauthorized absence from duty were
not established against him; that the statement of the petitioner was recorded in question-
answer format which has caused miscarriage of justice and that despite the
recommendation of the Authorized Officer for lesser penalty competent authority imposed
major penalty or removal from service on the petitioner.

Leave to appeal is granted to consider the above questions which appear to be of public
importance."

3. The short facts leading to the filing of this appeal are that appellant, a Grade-18 Officer of Audit
and Account Service, while posted as Deputy Director Audit, Office of the Director-General
_Commercial Audit and Evaluation (South) Karachi, was served with a show-cause notice, dated
1-11-1997 by the Auditor-General for Pakistan to the effect that despite Director-General's
repeated directions, he failed to submit audit report of Saindak Metals Ltd. and similarly he did not
comply with the orders regarding special assignment of audit of Port Qasim Authority given to
him and thereby he committed an act of insubordination. The appellant, on rejection of his
application submitted on 25-9-1997 for grant of 15 days LFP, was directed to appear before the
. D.G. but he absented from duty, therefore, he was served with a charge-sheet on 3-3-1998
containing the above charges. In view of the nature of allegations, successive inquiries were held
against the appellant and he having been found guilty of the charges, was awarded major penalty

9/15/2020, 11:43 AM
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of s .
d CI:;:IEEZ;][ from service vide order, dated 8-8-2002. The appellant after availing the remedy of
penalty of al appeal, approached the Federal Service Tribunal and the Tribunal with conversion of
being di(s)s a{(??ﬁ(;‘éal %ﬁﬂzh Sel.'vace into compulsory retirement, disposed of his appeal and appellant
with the judgment of Tribunal has filed this appeal before this Court i i
leave was granted as aforesaid. ppeal before this Court in which

ft. The main charge against the appellant was that he having disobeyed the orders of his superiors

| 1n respect of the assignment of special audit given to him committed an act of insubordination and
+ - also was gullty of wilful absence from duty. The appellant giving an evasive reply to the show-
cause notice stated that he was not given an order in writing for the special assignment and
similarly the absence of the appellant from duty was not deliberate and wilful rather his failure to
attend the duty, was due to his ailment and he availing the medical leave under the advice-of the
doctor, sent an intimation to the office therefore, he could not be treated absent from duty without
permission. In nutshell submission of the appellant, was the departmental action against him was

the result of mala fide of the Director-General and the forums below without giving due
consideration to the circumstances leading to the departmental action, held him guilty of the charge

in a perfunctory manner. The appellant when confronted that the departmental authorities namely

the Inquiry Officer as well as the Authorized Officer and competent authority having found him
guilty of the charge concurrently proposed major penalty of removal from service, he submitted

that initially penalty of reduction in time scale was proposed but subsequently, he was imposed the

' penalty of removal from service and Tribunal converted the same into compulsory retirement from

service.

5. Learned D.A.-G., on the other hand, has submitted that the appellant being a senior member of
Accounts Service, was not supposed to behave in the manner he acted and that the act of wilful
absence from duty would be sufficient to constitute the misconduct and insubordination entailing
major penalty of dismissal or removal from service and in view of the fact that Tribunal has
converted the penalty of removal from service imposed upon the appellant into compulsory
retirement, no further indulgence is required in the matter.

6. Having perused the record with the assistance of learned D.A.-G. and the appellant in person,
we have found- that the charge regarding non-compliance of order of the superiors and absence
from duty, without prior permission, stood established against the appellant who instead of
repenting on his conduct and giving plausible explanation, has made an attempt to convince us that
i he was neither supposed to accept the special assignment without order in writing nor his absence
from duty would be treated without permission as he availed the medical leave as per his
N entitlement. This may be seen that in the service discipline, the oral order of the superior in

relation to the official business, is as good as order in writing and the mere fact that order passed
by the Director-General on the file deputing the appellant to special audit assignment was not
conveyed to him in writing, would not be sufficient to justify his conduct and he without denying
the fact relating to the special assignment given to him and absence from duty, denied charges with

unsatisfactory explanation.

7 The civil servant can avail earned leave in his own right but for grant of such right he must
follow the proper procedure provided under the rules and is not supposed to avail any kind to leave
entirely in his discretion and choice in departure to the rules and service discipline. The conduct of
appellant was thus, unbecoming of a good officer and in the given circumstances, the absence of
appellant from duty without leave even if was not wilful, it being an act of disorder in the service,
would certainly constitute misconduct and consequently, no exception can be taken to the opinion
expressed by the Tribunal. However, in service matters, the penalty is always imposed in the light
of nature of charge and in the present case the charge against the appellant was not so grave to
propose major penalty of removal from service or compulsory retirement.
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: punishment in the light of nature of gravity of the charge and we find
tha? in the present case, concerned authorities without attending this aspect of the case, awarded
major penalty to the appellant. In the light of facts and circumstances of the present case, we are of
the view that major penalty of compulsory retirement is harsh and does not commensurate with the
nature of charge, therefore, we while modifying the judgment of Tribunal, convert the penalty of
compulsory retirement into reduction of two steps in time scale for a period of two years in
consequence to which the appellant would be deemed not to have earned two increments for a

 period of two years.

9. In the light of foregoing reasons, this appeal, with the above modification, in the penalty of
appellant, is partly allowed with no order as,to costs.

S.AK./M-116/SC Appeal partly accepted.
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[Sindh High Court]

Before Syed Hassan Azhar Rizvi and Adnan-ul-Karim Memon, Jy
Maj (R) Syed MUHAMMAD TANVEER ABBAS and others
Versus ' ' :

FEDERATION OF PAKISTAN through Secretary Ministry of Interior, Islamabad and
others

C.Ps. Nos.D-6555 of 2016 and D-931 of 2017, decided on 12th March, 2018.

(a) Civil service---

----Contract employee of National Database and Registration Authority---Sought'

regularization of service---Non-statutory rules of service---Effect---If a service grievance was
agitated by an employee who was not governed by the statutory rules of service his
constitutional petition was not maintainable---Where conditions of service of employees of a
statutory body were not regulated by rules/regulations. framed under the statute, any violation
thereof could not be enforced through constitutional petition---Constitutional petition being not
maintainable was dismissed, in circumstances.

Muhammad Ashraf Tiwana and others v. Pakistan and others 2013 SCMR 1159; Abdul
Wahab and others v. HBL and others 2013 SCMR 1707, Pakistan Defence Officers Housing
Authority v. Lt. Col. Syed Jawed Ahmed 2013 SCMR 1707; Muhammad Rafi and others v.
Federation of Pakistan and others 2016 SCMR 2146; Muhammad Musa v. Habib Bank Limited
and others 2012 SCMR 979; Igbal Hussain Sheikh and 2 others v. Chairman Federal Board of
Revenue and another 2013 SCMR 281; Government of Balochistan Department of Health
‘through Secretary v. Dr. Zahida Kakar and 43 others 2005 SCMR 642, Chief Secretary
Government of Sindh and others v. Al-Haj Professor Syed Sibte Hassan Zaidi 2005 SCMR
646; Trustees of the Port of Karachi v. Saqib Samdani 2012 SCMR 64; Tehsil Municipal
Officer and another v. Gul Fraz Khan 2013 SCMR 13; Ameer Solangi and others v. WAPDA
and others 2016 SCMR 46; Mubashar Majeed v. Province of Punjab and 3 others 2017 PLC
(C.S) 940; Saeed Ahmed-Sethar v. Province of Sindh and others 2016 PLC (C.S) 589; Miss
Mehwish Asif v. Vice-Chancellor Shaheed Benazir Bhutto University and 2 others 2016 MLD
95; Lt. Col. (Retd.) Sultan Zeb Khan v. Board of Governors, Fazle Haq College Mardan and 5
others 2015 PLC (C.S.) 1385; PIA Corporation v. Syed Suleman Alam Rizvi and others PLD
2015 SC 1545 and Pakistan Telecommunication v. Igbal Nasir and others PLD 2011 SC 132
rel. ‘ :

’ Pakistan Defence Housing Authority v. Mrs. Itrat Sajjad Khan and others 2017 SCMR
2010; Chairman NADRA and others v. Muhammad Ali Shah 2017 SCMR 1979; Abdul Wahab
and others v. HBL and others.2013 SCMR 1383 and Muhammad Zaman and others v.
Government of Pakistan 2017 SCMR 571 rel.

Pakistan Defence Housing Authority v. Mrs. Itrat Sajjad Khan and others 2017 SCMR
2010 and Chairman NADRA and others v. Muhammad Ali Shah 2017 SCMR 1979 rel. '

. (b) Constitution of Pakistan---

1of7

——-Art. 199---Constitutional petition---Maintainability---Civil service---If a grievance 1is
agitated by an employee who is not governed by the statutory rules of service, constitutional
petition is not maintainable; however, where conditions of service of employees of a statutory
body were not regulated by rules/regulations framed under the statute, any violation thereof
“could not be enforced through constitutional petition. -

. Abdul Wahab and others v. HBL and others 2013 SCMR 1383 and Muhammad Zaman
and others V. Government of Pakistan 2017 SCMR 571 rel. '

(c) Civil service
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----Contract/probatlon employee--- wheh a person is to be condemned for the misconduct and
even if he is employed on contract basis or probation, he is entitled to fair trial and sufficient
~opportunity to clear his position.

Malik Naeem Igbal for Petitioners in both the Retitions.
Abdul Wasay Khan Kakar, D.A.G.

Ghulam Hassan for NADRA.
Choudhary Muhammad Farooq Assistant Director (Legal) RHO, NADRA, Karachi.

Date of hearing: Sth March, 2018. ,

JUDGMENT .

ADNAN UL-KARIM MEMON, J.----The above referred Constitutional Petitions are
bemg disposed of vide this Sm%le {udgment as common question of 1aW®and facts are
involved therein. -

C.P. No.D-6§55 0f 2016.

2. Petitioner was appointed as Manager Admin at Regional Headquarters NADRA,
Sukkur on contractual basis vide offer letter dated 15.07.2010. Petitioner has submitted that
Respondent- Authority (NADRA) initiated regularization scheme and in response thereto
Petitioner was offered an option to either opt for regular service in BPS Scheme or NADRA
Pay Scale (NPS). Petitioner has averred that he agreed and signed the option-1 (Employment
under O / T Scale) open ended contract till the age of superannuation. Petitioner has claimed
that he performed significant duty and was promoted to the post of Director in BS-19/ 0-9 vide

" office order dated 15.10.2012. Petitioner has further added that Respondent-Authority settled
.the terms and conditions of his service vide letter dated 13.10.2014 as a confirmed employee
of the Respondent Authority and subsequently he was recommended for another promotion
wvide office-order dated 19.04.2016. The grievance of the Petitioner is that due to his untimely
posting order as Director Regional Head Office Sargodha vide order dated 24.08.2016, he
approached to the Chairman of Respondent Authority against such transfer order but the
grievance of the Petitioner could not be redressed, however he devolved differences with
Director General Karachi.- Consequently petitioner's service was terminated vide impugned
letter dated 24.10.2016. Petitioner being aggrieved by and dissatisfied with the impugned
termination letter dated 24.10.2016, has filed the instant Petition on 30.11.2016.

C.P. No.D-931 of 2017.

. Petitioner was appointed as Supervisor, at Regional Headquarters NADRA, Sukkur on
contractual basis vide appointment letter dated 16.12.2004. Petitioner has submitted that he
was promoted as System Engineer vide letter dated 19.10.2005 and further promoted as Senior
System Engineer (T-5) vide office letter dated 27.1.2009 and his salary was further increased
vide letter dated 23.8.2010. Petitioner' has averred that Respondent-Authority initiated
regularization scheme in the year 2012 and in response thereto Petitioner was offered an option
to either opt for regular service in BPS Scheme or NADRA Pay Scale (NPS). Petitioner has
averred that he agreed and signed the option-I (NPS) of open ended contract till the age of
superannuation. Petitioner has claimed that he performed significant duty and was promoted to
the post of Assistant Director (T-6) vide office order dated 19.4.2016. Petitioner has further
added that Respondent-Authority called explanation from him regarding absence from
emergency meetings convened on 24.9.2016 and 2.10.2016 respectively. As per Petitioner he
replied to the said explanation letter on 10.10.2016, but of no avail. The grievance of the
Petitioner is that his service was terminated vide letter dated 24.10.2016 without assigning any
reason. Petitioner being aggrieved by and dissatisfied with the 1mpugned termination letter
dated 24.10.2016, has filed the instant Petition on 14.2.2017.

20f7 ' , . 9/15/2020, 12:04 PM
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3. . Upon notice, Respondent-Authority filed para-wise comments and denied the
. allegations. .

4.. Mr. Malik Naeem Igbal learned counsel for the Petitioners has contended that both the
termmation orders dated 24.10.2016 issued by Respondent-Authority are in gross violation of
Section 24-A of General Clauses Act; that the Petitioners have illegally been removed from
service upon false allegations and stigmatization of their personality; that the Petitioners have
been condemned unheard and removed from service without holding proper inquiry into the
allegations 'levelled against them, which is unwarranted under the law; that the act of
Respondent-Authority is based on mala fide intention and personal ego; that the Petitioners
though appointed on contract basis but subsequently their services were confirmed by the
Respondent Authority that petitioners are entitled to a fair opportunity to explain their position
in terms of Articles 4, 10-A and 25 of the Constitution of the Islamic Republic of Pakistan,
1973; that this Court has jurisdiction to interfere in the matters involving denial of rights of
citizens by the State Functionaries. He has further contended that the Respondent-Authority
has not taken decision in terms of the NADRA Employees (Service) Regulation, 2002; that if
the Termination Order conveys a message of a stigma the employ cannot be ousted from
service without resorting to the procedure as provided under the Government Servants
(Efficiency and Discipline) Rules, 1973; that in the matter of the Petitioners, no procedure was
adopted but they were removed from the employment against the law and procedure; that it is a
principle of law that when a person is to be condemned for the misconduct and even if he is
employed on contract basis or probation, he is entitled to fair trial and sufficient opportunity to
clear his position; but in the instant matter not only the Petitioners were condemned unheard
but, their earlier stigmatized removal had disentitled them for future appointment; that the
Respondent- Authority cannot be allowed to punish its employees for illegal acts of its own.
He has further contended that the impugned orders dated 24.10.2016 are without lawful
authority, unconstitutional, illegal, arbitrary, mala fide, discriminatory and in violation of
principles of natural justice, equity and also in violation of NADRA Employees (Service)
Regulations, 2002, which do not provide for termination of services in the aforesaid manner;
that regulations 18 to 20 and 56 provide for termination of service without any notice or
assigning any reasons, however the same relate to officers/employees on probation; that
similarly, regulation provides for termination of service on the recommendation of
Performance Assessment Committee. In the case of the Petitioner, firstly, there is no
recommendation of the said committee and secondly, the same is also violative of the dictum
laid down by Honorable Supreme Court in the case of Muhammad Ashraf Tiwana and others v.’
Pakistan and others (2013 SCMR 1159). He next contended that the Petitioner's terms of
contract stood revised vide letter dated 13.10.2014, whereby, the Petitioners were liable to
serve until the date of their superannilation, as such, their services cannot be terminated
without any reason or justification; that the clause 15 of the contract of the Petitioner's service
stands abated, even otherwise, the same is violative of fundamental rights of the Petitioner as
guaranteed by the Constitution of Pakistan. He has further contended that it is well settled law
that such a draconian employment policy cannot possibly foster an independent and lawful
institutional environment and if employees do not have safeguards against arbitrary or
mindless termination; that in a civilized dispensation, which is rule based and is aimed at good
governance, such whimsicality cannot be countenanced. He next contended that the impugned
orders dated 24.10.2016 and clause 15 of the contract of the Petitioner is violative of Articles
9. 10A, 14, 18 and 25 of the Constitution of Pakistan, hence, are void ab-initio. He lastly prays
for allowing the instant Petition. Learned counsel for Petitioner in support of his contention,
has placed réliance upon the cases of Pakistan Defence Housing Authority v. Mrs. Itrat Sajjad
Khan and others (2017 SCMR 2010), Muhammad Ashraf Tiwana and others v. Pakistan and
others (2013 SCMR 1159), Abdul Wahab and others v. HBL and others (2013 SCMR 1707),
Pakistan Defence Officers Housing Authority v. Lt. Col. Syed Jawed Ahmed (2013 SCMR
1707) and Muhammad Rafi and others v. Federation of Pakistan and others (2016 SCMR

2. o
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S. Mr Ch. Muhammad Farooq learned counsel for the Respondent-Authority has raised
the question of maintainability of the instant Petitions; that since the Petitioner was hired on
contract basis and as per clause 15 of the contract of the Petitioner, his appointment was liable
to be terminated on 90 days' notice on either side or payment of pay in lieu thereof, without
assigning any reason; that the Rule of "Master and Servant" is applicable in the case of
Petitioners; that all employees having entered into contract of service on the same or similar
terms and conditions has no vested right to seek extension in contract regarding their
employment, which is discretionary with the Respondent-Authority and have no right to
invoke Constitutional jurisdiction of this Court, where their services were
terminated/dispensed with as per terms and conditions set forth in their contract employment;
that the Authorities of the answering Réspondents have not acted malafidely nor violated any
provisions of law or prescribed Rules in discharging their duties; that Petitioners concealed the
material facts from this' Court, which disentitled them to the relief claimed for; that the
Respondent-Authority is a body corporate, which is controlled and regulated by the NADRA
Ordinance, 2000, and service Regulations, 2002, which are not Statutory Rules of Service; that
the Constitutional jurisdiction of this Court in cases of contractual Employees of a statutory
organization having no statutory rules of service cannot be invoked under Article 199 of the
Constitution of Islamic Republic of Pakistan, 1973. In support of his contention he has placed
reliance upon the case of Muhammad Musa v. Habib Bank Limited and others (2012 SCMR
979), Igbal Hussain Sheikh and 2 others v. Chairman Federal Board of Revenue and another (
2013 SCMR 281), Government of Balochistan Department of Health through Secretary v. Dr.
Zahida Kakar and 43 others (2005 SCMR 642), Chief Secretary Government of Sindh and
others v. Al-Haj Professor Syed Sibte Hassan Zaidi (2005 SCMR 646), Trustees of the Port of
Karachi v. Saqib Samdani (2012 SCMR 64), Tehsil Municipal Officer and another v. Gul Fraz
Khan (2013 SCMR 13), Ameer Solangi and others v. WAPDA and others (2016 SCMR 46),
Mubashar Majeed v. Province of Punjab and 3 others (2017 PLC (C.S) 940), Saeed Ahmed
Sethar v. Province of Sindh and others (2016 PLC (C.S) 589), Miss Mehwish Asif v. Vice-
Chancellor Shaheed Benazir Bhutto University and 2 others (2016 MLD 95), Lt. Col. (Retd.)
Sultan Zeb Khan v. Board of Governors, Fazle Haq College Mardan and 5 others (2015 PLC
(C.S) 1385), Chairman NADRA and others v. Muharnmad Ali Shah (2017 SCMR 1979), PIA
Corporation v. Syed Suleman Alam Rizvi and others (PLD 2015 SC 1545) and Pakistan
Telecommunication v. Igbal Nasir and others (PLD 2011 SC 132). He lastly prays that Petition
being not maintainable is liable to be dismissed.

6. Mr. Abdul Wasay Khan Kakar, learned DAG, on court notice has supported the stance
i ‘ taken by the learned Counsel for the Respondent- Authority. '

7 We have heard the learned counsel for the parties and perused the material available on
record and case law cited at the bar.

8. First, we would address the question of maintainability of the instant Petition under
Article 199 of the Constitution of the Islamic Republic of Pakistan, 1973.

9. Upon perusal of the pleadings and arguments extended thereon by the learned counsel
for both the parties, an important question of law requires our determinations, which is as

follows:-
@) Whether, National Database and Registration Authority Employees (Service)
Regulations, 2002 are non-statutory rules of service and a writ could be maintained in
respect of service grievance by NADRA employee? '

10. The issue of maintainability of the captioned Constitutidn Petitions has been raised, in
view of the latest verdict by the Honorable Supreme Court of Pakistan in the case of Chairman
NADRA, Islamabad through Chairman, Islamabad and another v. Muhammad Ali Shah and
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others (2017 SCMR 1979).

11. To commence with, we have noticed that the National Database and Registration
~ Authority is the creation of a statute established under Section 3 of the NADRA Ordinance,
2000. Section 35 of the Ordinance empowers the authority and its officers and employegs on
such terms and conditions as it may deem fit in order to carry out the purposes of this
Ordinance. While Section 44 empowers the Federal Government to make Rules for carrying
out the purpose of Ordinance and Section 45 empowers Authority to make regulations by
Notification for carrying out its functions under the Ordinance and any other matter. Sub-
_Clauses (2) of sections 37 and 45 clarifies that such regulations may provide for appointment
of officers mentioned in section 35. The authority, pursuant to sections 35, 37 and 45 notified
its Regulations on 1.11.2002 vide S.R.O. 118 (KE)/2002. According to Regulation No.3 of the
Regulations, employees of the authority are to be governed by these regulations with regard to
their terms -and conditions of service. Regulation No.4 of the Regulations empowers the
authority to sanction, create, re-designate or abolish any post, discipline or cadre with the
authority as it may deem fit. The service rules of the Respondent-Authority lay down the terms
and conditions of service of their employees. In the light of findings given by the Honorable
Supreme Court of Pakistan in the case of Chairman NADRA, Islamabad through Chairman,
Islamabad and another v. Muhammad Ali Shah and others (2017 SCMR 1979). The aforesaid
service rules are basically instructions for the internal control or management of Respondent-
Authority and are therefore, non-statutory. The relevant portion of the Judgment passed by the
Hon'ble Supreme Court of Pakistan is reproduced herein below:-

"10. NADRA had opposed the petitions before the High Court. NADRA also took a
specific plea that the NADRA Ordinance, and in particular $ection 35 thereof did not
envisage outside interference in the affairs of NADRA and NADRA itself in alone
competent to employ people, and this is required to be done in accordance with the
prescribed mythology. NADRA had also raised the legal objection with regard to the
jurisdiction of the High Court. Surprisingly, these legal questions did not receive any
answer from the High Court."

11. Pursuant to the powers conferred by section 45 read with sections 35 and 37 of the

NADRA Ordinance, NADRA had enacted the Regulations. The Regulations attend to
the method of appointment and qualification of employees (Regulation 8), designate the
appointing authority (Regulation 9), specify the Selection Boards and Selection.
Committee (Regulation 10), set out the procedure for initial appointment (Regulation
11), require that merit and provincial quota be observed (Regulation 12), require
candidates to be medically fit (Regulation 13) and require verification of the character
and antecedents of potential employees (Regulation 14).

It is not clear whether the prescribed procedure for the selection and appointment (as

mentioned in the Regulations) was followed, however, NADRA had elected to
regularize all contractual employees and there is no-challenge to such regularization.
NADRA, the appellant herein, is aggrieved by the impugned judgment which has struck
down NADRA's letter dated March 6, 2012 " to the extent of equivalency table"
attached, therewith and given directions to "re-designate their [ the petitioners before
the High Court] pay scales as mentioned in the Notifications No. F&A/ NADRA/
HQ/2002-2003, dated 21.6.2003 with all consequential benefits".

12. The referred to NADRA's letter dated March 6, 2012 had enclosed " Option Form"
which was required to be "filled by all eligible employees" and the Option Form was to
be submitted "latest by 22nd March 2012". The regularization process initiated by
NADRA would proceed towards completion after the eligible contractual employees
had submitted their Option Forms. However, before the submission of his/her Option
Form a contractual employee would continue as such, that is remain a person who was
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employed on contract by NADRA. The private respondents therein, who were the
petitioners before the High Court, however, challenged certain terms./ components of
NADRA's letter dated March 6, 2012; in doing so they undermined their own status of
becoming regular or permanent employees of NADRA. If they did not accept NADRA's
letter dated March 6, 2012, or any part thereof, they would remain as contractual
employees of NADRA. The High Court could not renegotiate, alter and / or amend the
terms of regularization that were offered by NADRA for the simple reason that the
High Court did not have jurisdiction to do so. Therefore, till such time that the
employees were regularized they would continue to be governed by the terms and
conditions of the contract which they had with NADRA. The writ or constitutional
jurisdiction of High Court under Article 199 of the Constitution could not be invoked
by a contractual employee of a statutory organization, such as NADRA (see Pakistan
. Defence Officers Housing Authority v. Jawaid Ahmed reported as 2013 SCMR 1707,
Pakistah Telecommunication Co. Ltd. v. Igbal Nasir reported as PLD 2011 Supreme
Court 132 and P.T.C.L v. Masood Ahmed Bhatti reported as 2016 SCMR 1362). It was
only after the terms and conditions as offered by NADRA had been accepted and the
Option ‘Form had been submitted that'the status of a contractual employee would
convert to that of a regular employge of NADRA. Before accepting the terms offered by
NADRA and submitting the Option Form the status of a contractual employee would
remain as such and he/she would not be able to seek recourse to the constitutional
~ jurisdiction of the High Court.

13. Therefore, for all the reasons mentioned shows, both these appeals are allowed and
the impugned judgment dated March 6, 2014 of the Peshawar High Court is set aside
and the petitions (W.Ps. Nos. 3210 and 3437 of 2012) filed before the Peshawar High
Coutt are dismissed."

12. Our view is further strengthened by the decision rendered by the Hon'ble Supreme
+Court of Pakistan in the case of Defence Housing Authority v. Mrs. Itrat Sajjad Khan and
others (2017 SCMR 2010).

13. The next question for our consideration would be the maintainability of a writ filed by
an employee of Authority against a statutory body having non statutory rules of service,
seeking enforcement of the terms and conditions of his service rules. We are of the considered
view that if a service grievance is agitated by a person/employee, who is not governed by the
statutory rules of service in terms of Article 199 of the Constitution; such petition shall not be
maintainable. Our view is supported by the case law decided by the Honorable Supreme Court
of Pakistan in the case of Abdul Wahab and others v. HBL and others (2013 SCMR 1383).

14. Our view is further strengthened by the case decided by the Honorable Supreme Court
of Pakistan in the case of Muhammad Zaman and others v. Government of Pakistan (2017
SCMR 571). The Hon'ble Supreme Court has dilated upon the issue of statutory and non-
statutory Rules of Service and held as follows:-

“the test of whether rules/regulations were statutory or otherwise was not solely
whether their framing required the approval of the Government or not, rather it was the
‘nature and efficacy of such rules/regulations. Court had to see whether the
rules/regulations in question dealt with instructions for internal control or management,
in which case they would be non-statutory, or they were broader than and were
complementary to the parent statute in matters of crucial importance, in which event
they would be statutory." \

15. In the light of above dicta laid down by the Honorable Supreme Court of Pakistan, we
are of the considered view that where conditions of service of employees of a statutory body
are not regulated by Rules/Regulations framed under the Statute any violation thereof cannot .
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normally bé enforced through writ jurisdiction of this Court.
16. In view of the foregoing, the Constitutional Petitions in hand are not maintainable,

hence, are dismissed with no order as to cost.

ZC/M-7/SINDH Petition dismissed.
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[Sindh High Court]

Before Syed Hassan Azhar Rizvi and Adnan-ul-Karim Memon, JJ
- Maj (R) Syed MUHAMMAD TANVEER ABBAS and others

Versus - - :

FEDERATION OF PAKISTAN through Secretary Ministry of Interior, Islamabad and
others ‘ :

C.Ps. Nos.D-6555 of 2016 and D-931 0£ 2017, decided on 12th March, 2018.

(a) Civil service---

----Contract employee of National Database ‘and Registration Authority---Sought
regularization of service---Non-statutory rules of service---Effect---If a service grievance was
agitated by an employee who was not governed 'by the statutory rules of service his
constitutional petition was not maintainable---Where conditions of service of employees of a
statutory body were not regulated by rules/regulations framed under the statute, any violation
thereof could not be enforced through constitutional petition---Constitutional petition being not
maintainable was dismissed, in circumstances. '

Muhammad Ashraf Tiwana and others v. Pakistan and others 2013 SCMR 1159; Abdul
Wahab and others v. HBL and others 2013 SCMR 1707; Pakistan Defence Officers Housing
Authority v. Lt..Col. Syed Jawed Ahmed 2013 SCMR 1707; Muhammad Rafi and others v.
Federation of Pakistan and others 2016 SCMR 2146; Muhammad Musa v. Habib Bank Limited
and others 2012 SCMR 979; Igbal Hussain Sheikh and 2 others v. Chairman Federal Board of
Revenue and another 2013 SCMR 281; Government of Balochistan Department of Health
through Secretary v. Dr. Zahida Kakar and 43 others 2005 SCMR 642, Chief Secretary
Government of Sindh and others v. Al-Haj Professor Syed Sibte Hassan Zaidi 2005 SCMR
646; Trustees of the Port of Karachi v. Sagib Samdani 2012 SCMR 64; Tehsil Municipal
Officer and another v. Gul Fraz Khan 2013 SCMR 13; Ameer Solangi and others v. WAPDA
and others 2016 SCMR 46; Mubashar Majeed v. Province of Punjab and 3 others 2017 PLC
(C.S) 940; Saced Ahmed Sethar v. Province’ of Sindh and others 2016 PLC (C.S) 589; Miss
Mehwish Asif v. Vice-Chancellor Shaheed Benazir Bhutto University and 2 others 2016 MLD
95; Lt. Col. (Retd.) Sultan Zeb Khan v. Board of Governors, Fazle Haq College Mardan and 5
others 2015 PLC (C.S.) 1385; PIA Corporation v. Syed Suleman Alam Rizvi and others PLD
2015 SC 1545 and Pakistan Telecommunication v. Igbal Nasir and others PLD 2011 SC 132
rel. : ' :

‘ Pakistan Defence Housing Authority v. Mrs. Itrat Sajjad Khan and others 2017 SCMR
2010; Chairman NADRA and others v. Muhammad Ali Shah 2017 SCMR 1979; Abdul Wahab .
and others v. HBL and others 2013 SCMR 1383 and Muhammad Zaman and others v.
Government of Pakistan 2017 SCMR 571 rel.

Pakistan Defence Housing Authority v. Mrs. Itrat Sajjad Khan and others 2017 SCMR -
2010 and Chairman NADRA and others v. Muhammad Ali Shah 2017 SCMR 1979 rel.
. (b) Constitution of Pakistan--- ' '
----Art.” 199---Constitutional petition---Maintainability---Civil service---If ‘a grievance is
agitated by an employee who is not governed by the statutory rules of service, constitutional
petition is not maintainable; however, where conditions of service of employees of a statutory

body were not regulated by rules/regulations framed under the statute, any violation thereof
could not be enforced through constitutional petition. ‘ .

v Abdul Wahab and others v. HBL and others 2013 SCMR 1383 and Muhammad Zaman
and others v. Government of Pakistan 2017 SCMR 571 rel. ‘

(c) Civil service
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- .ZZContract/probation employee--- when a person is to be condemned for the misconduct and.
even if he is employed on contract basis or probation, he is entitled to fair trial and sufficient
opportunity to clear his position..

Malik Naeem Igbal for Petitioners in both the Petition’s.
Abdul Wasay Khan Kakar, D.A.G.
Ghulam Hassan for NADRA.
Choudhary Muhammad Farooq Assistant Director (Legal) RHO, NADRA, Karachi.
Date of hearing: 5th March, 20v18. . "
JUDGMENT 4

, ADNAN-UL-KARIM MEMON, J.----The above referred Constitutional Petitions are
being disposed of vide this Single Judgment, as common question of law and facts are
involved therein. '

C.P. No.D-6655 of 2016.

2. Petitioner was appointed as Manager Admin at Regional Headquarters NADRA,
Sukkur on contractual basis vide offer letter dated 15.07.2010. Petitioner has submitted that
Respondent- Authority (NADRA) initiated regularization scheme and in response thereto
Petitioner was offered an option to either opt for regular service in BPS Scheme or NADRA
Pay Scale (NPS). Petitioner has averred that he agreed and signed the option-1 (Employment
under O / T Scale) open ended contract till the age of superannuation. Petitioner has claimed
that he performed significant duty and was promoted to the post of Director in BS-19/ 0-9 vide

~ office order dated 15.10.2012. Petitioner has further added that Respondent-Authority settled

" the terms and conditions of his service vide letter dated 13.10.2014 as a confirmed employee
of the Respondent Authority and subsequently he was recommended for another promotion
vide office order dated 19.04.2016. The grievance of the Petitioner is that due to his untimely
posting order as Director Regional Head Office Sargodha vide order dated 24.08.2016, he
approached to the Chairman of Respondent Authority against such transfer order but the
grievance of the Petitioner could not be redressed, however he devolved differences with
Director General Karachi. Consequently petitioner's service was: terminated vide impugned
letter dated 24.10.2016. Petitioner being aggrieved by and dissatisfied with the impugned
termination letter dated. 24.10.2016, has filed the instant Petitiqn on 30.11.2016.

C.P. No.D-931 of 2017.

Petitioner was appointed as Supervisor, at Regional Headquarters NADRA, Sukkur on
contractual basis vide appointment letter dated 16.12.2004. Petitioner has submitted that he
was promoted as System Engineer vide letter dated 19.10.2005 and further promoted as Senior
System Engineer (T-5) vide office letter dated 27.1.2009 and his salary was further increased
vide letter dated 23.8.2010. Petitioner' has averred that Respondent-Authority initiated
regularization scheme in the year 2012 and in response thereto Petitioner was offered an option
to either opt for regular service in BPS Scheme or NADRA Pay Scale (NPS). Petitioner has
averred that he agreed and signed the option-I (NPS) of open ended contract till the age of
superannuation. Petitioner has claimed that he performed significant duty and was promoted to .
the post of Assistant Director (T-6) vide office order dated 19.4.2016. Petitioner has further
added that Respondent-Authority called explanation from him regarding absence from
emergency meetings convened on 24.9.2016 and 2.10.2016 respectively. As per Petitioner he
replied to the said explanation letter on 10.10.2016, but of no avail. The grievance of the
Petitioner is that his service was terminated vide letter dated 24.10.2016 without assigning any
reason. Petitioner being aggrieved by and dissatisfied with the impugned termination letter
dated 24.10.2016, has filed the instant Petition on 14.2.2017. '

-
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3. Upon notice, Respondent-Authority filed para-wise comments and denied the
. allegations. : ' ‘

4.  Mr. Malik Naeem Igbal learned counsel for the Petitioners has contended that both the
termination orders dated 24.10.2016 issued by Respondent-Authority are in gross violation of
Section 24-A of General Clauses Act; that the Petitioners have illegally been removed from
service upon false allegations and stigmatization of their personality; that the Petitioners have
been condemned unheard and removed from service without holding proper inquiry into the
allegations levelled against them, which is unwarranted under the law; that the act of
Respondent-Authority is based on mala fide intention and personal ego; that the Petitioners
though appointed on contract basis but subsequently their services were. confirmed by the
Respondent Authority that petitioners are entitled to a fair opportunity to explain their position
in terms of Articles 4, 10-A and 25 of the Constitution of the Islamic Republic of Pakistan,
1973; that this Court has jurisdiction to interfere in the matters involving denial of rights of
citizens by the State Functionaries. He has further contended that the Respondent-Authority
‘has not taken decision in terms of the NADRA Employees (Service) Regulation, 2002; that if
the Termination Order conveys a message of a stigma the employ cannot be ousted from
service without resorting to the procedure as provided under the Government Servants
(Efficiency and Discipline) Rules, 1973; that in the matter of the Petitioners, no procedure was
adopted but they were removed from the employment against the law and procedure; that it is a
principle of law that when a person is to be condemned for the misconduct and even if he is
employed on contract basis or probation, he is entitled to fair trial and sufficient opportunity to
clear his position; but in the instant matter not only the Petitioners were condemned unheard
but, their earlier stigmatized removal had disentitled them for future appointment; that the
Respondent- Authority cannot be allowed to punish its employees for illegal acts of its own.
He has further contended that the impugned orders dated 24.10.2016 are without lawful
authority, unconstitutional, illegal, arbitrary, mala fide, discriminatory and in violation of
principles of natural justice, equity and also in violation of NADRA Employees (Service)
Regulations, 2002, which do not provide for termination of services in the aforesaid manner;
that regulations 18.to 20 and 56 provide for termination of service without any notice or
assigning any reasons, however the same relate to officers/employees on probation; that
similarly, regulation provides for termination of service on the recommendation of
Performance Assessment Committee. In the case of the Petitioner, firstly, there is no
recommendation of the said committee and secondly, the same is also violative of the dictum
laid down by Honorable Supreme Court in the case of Muhammad Ashraf Tiwana and others v.
Pakistan and others (2013 SCMR 1159). He next contended that the Petitioner's terms of
contract stood revised vide letter dated 13.10.2014, whereby, the Petitioners were liable to
serve until the date of their superannuation, as such, their services cannot be terminated
without any reason or justification; that the clause 15 of the contract of the Petitioner's service
stands abated, even otherwise, the same is violative of fundamental rights of the Petitioner as
guaranteed by the Constitution of Pakistan. He has further contended that it is well settled law
that such a draconian employment policy cannot possibly foster an independent and lawful
institutional environment and if employees do not have safeguards against arbitrary or

" mindless termination; that in a civilized dispensation, which is rule based and is aimed at good
governance, such whimsicality cannot be countenanced. He next contended that the impugned
orders dated 24.10.2016 and clause 15 of the contract of the Petitioner is violative of Articles
9. 10A, 14, 18 and 25 of the Constitution of Pakistan, hence, are void ab-initio. He lastly prays
for allowing the instant Petition. Learned counsel for Petitioner in support of his contention,
has placed reliance upon the cases of Pakistan Defence Housing Authority v. Mrs. Itrat Sajjad-
Khan and others (2017 SCMR 2010), Muhammad Ashraf Tiwana and others v. Pakistan and
others (2013 SCMR 1159), Abdul Wahab and others v. HBL and others (2013 SCMR 1707),
Pakistan Defence Officers Housing Authority v. Lt. Col. Syed Jawed Ahmed (2013 SCMR
1707) and Muhammad Rafi and others v. Federation of Pakistan and others (2016 SCMR
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5. Mr. Ch. Muhammad Farooq learned counsel for the Respondent-Authority has raised
the question of maintainability of the instant Petitions; that since the Petitioner was hired on
contract basis and as per clause 15 of the contract of the Petitioner, his appointment was liable
to be terminated on 90 days' notice on either side or payment of pay in lieu thereof, without
assigning any reason; that the Rule of "Master and Servant" is applicable in the case of
Petitioners; that all employees having entered into contract of service on the same or similar
terms and conditions has no vested right to seek extension in contract regarding their
employment, which is discretionary with the Respondent-Authority and have no right to
invoke Constitutional jurisdiction of this Court, where their services were
terminated/dispensed with as per terms and conditions set forth in their contract employment;
that the Authorities of the -answering Respondents have not acted malafidely nor violated any
provisions of law or prescribed Rules in discharging their duties; that Petitioners concealed the
material facts from this Court, which disentitled them to the relief claimed for; that the
Respondent-Authority is a body corporate, which is controlled and regulated by the NADRA
Ordinance, 2000, and service Regulations, 2002, which are not Statutory Rules of Service; that
the Constitutional jurisdiction of this Court in cases of contractual Employees of a statutory
organization having no statutory rules of service cannot be invoked under Article 199 of the
Constitution of Islamic Republic of Pakistan, 1973. In support of his contention he has placed
reliance upon the case of Muhammad Musa v. Habib Bank Limited and others (2012 SCMR
979), Igbal Hussain Sheikh and 2 others v. Chairman Federal Board of Revenue and another (
2013 SCMR 281), Government of Balochistan Department of Health through Secretary v. Dr.
7Zahida Kakar and 43 others (2005 SCMR 642), Chief Secretary Government of Sindh and
others v. Al-Haj Professor Syed Sibte Hassan Zaidi (2005 SCMR 646), Trustees of the Port of
Karachi v. Sagib Samdani (2012 SCMR 64), Tehsil Municipal Officer and another v. Gul Fraz
Khan (2013 SCMR 13), Ameer Solangi and others v. WAPDA and others (2016 SCMR 46),
Mubashar Majeed v. Province of Punjab and 3 others (2017 PLC (C.S) 940), Saced Ahmed
Sethar v. Province of Sindh and others (2016 PLC (C.S) 589), Miss Mehwish Asif v. Vice-

" Chancellor Shaheed Benazir Bhutto University and 2 others (2016 MLD 95), Lt. Col. (Retd.)
Sultan Zeb Khan v. Board of Governors, Fazle Haq College Mardan and 5 others (2015 PLC
(C.S) 1385), Chairman NADRA and others v. Muhammad Ali Shah (2017 SCMR 1979), PIA
Corporation v. Syed Suleman Alam Rizvi and others (PLD 2015 SC 1545) and Pakistan

" Telecommunication v. Iqbal Nasir and others (PLD 2011 SC 132). He lastly prays that Petition
being not maintainable is liable to be dismissed. '

6. Mr. Abdul Wasay Khan.Kakar, learned DAG, on court notice has 'supported the stance
taken by the learned Counsel for the Respondent- Authority.

T

=t

7. We have heard the learned counsel for the parties and peruséd the material available on
record and case law cited at the bar. -

8. First, we would address the question of maintainability of the instant Petition under
Article 199 of the Constitution of the Islamic Republic of Pakistan, 1973.

9. Upon pérusaI of the pleadings and arguments extended thereon by the learned counsel
for both the parties, an important question of law requires our determinations, which is as
follows:- ‘ ' '

) Whether, National Database and Registration Authority Employees (Service)
Regulations, 2002 are non-statutory rules of service and a writ could be maintained in -
respect of service grievance by NADRA employee? ' '

. 10. The issue of maintainability of the captioned Constitution Petitions has been raised, in
- view of the latest verdict by the Honorable Supreme Court of Pakistan in the case of Chairman
NADRA, Islamabad through Chairman, Islamabad and ar_lother v. Muhammad Ali Shah and -
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ohibrs (2017 SCMR 1979).

11. To commence with, we have noticed that the National Database and Registration
Authority is the creation of a statute established under Section 3 of the NADRA Ordinance,
'2000. Section 35 of the Ordinance empowers the authority and its officers and employees on
such terms and conditions as it may deem fit in order to carry out the purposes of this
Ordinance. While Section 44 empowers the Federal Government to make Rules for carrying
out the purpose of Ordinance and Section 45 empowers Authority to make regulations by
Notification for carrying out its functions under the Ordinance and any other matter. Sub-
‘Clauses (2) of sections 37 and 45 clarifies that such regulations may provide for appointment
of officers mentioned in section 35. The authority, pursuant to sections 35, 37 and 45 notified
its Regulations on 1.11.2002 vide S.R.O. 118 (KE)/2002. According to Regulation No.3 of the

Regulations, employees of the authority are to be governed by these regulations with regard to
their terms -and conditions of service. Regulation No.4 of the Regulations empowers the
authority to sanction, create, re-designate’ or abolish any post, discipline or cadre with the
authority as it may deem fit. The service rules of the Respondent-Authority lay down the terms
and conditions of service of their employees. In the light of findings given by the Honorable
Supreme Court of Pakistan in the case-of Chairman NADRA, Islamabad through Chairman,
Islamabad and another v. Muhammad Ali Shah and others (2017 SCMR 1979). The aforesaid
service rules are basically instructions for the internal control or management of Respondent-
Authority and are therefore, non-statutory. The relevant portion of the Judgment passed by the

Hon'ble Supreme Court of Pakistan is reproduced herein below:-

"10. NADRA had opposed the petitions before the High Court. NADRA also took a
specific plea that the NADRA Ordinance, and in particular section 35 thereof did not
envisage outside interference in the affairs of NADRA and NADRA itself in alone
competent to employ people, and this is required to be done in accordance with the
prescribed mythology. NADRA had also raised the legal objection with regard to the
jurisdiction of the High Court. Sutprisingly, these legal -questions did not receive any
answer from the High Court." ‘

" 11. Pursuant to the powers conferred by section 45 read with sections 35 and 37 of the
NADRA Ordinance, NADRA had enacted the Regulations. The Regulations attend to
the method of appointment and qualification of employees (Regulation 8), designate the
appointing authority (Regulation 9), specify the Selection Boards and Selection.
Committee (Regulation 10), set out the procedure for initial appointment (Regulation
11), require that merit and provincial quota be observed (Regulation 12), require
candidates to be medically fit (Regulation 13) and require verification of the character
and antecedents of potential employees (Regulation 14).

Tt is not clear whether the prescribed procedure for the selection and appointment (as
mentioned in the Regulations) was followed, however, NADRA had elected to
regularize all contractual employees and there is no-challenge to such regularization.
NADRA, the appellant herein, is aggrieved by the impugned judgment which has struck
down NADRA's letter dated March 6, 2012 " to the extent of equivalency table"
attached, therewith and given directions to "re-designate their [ the petitioners before
the High Court] pay scales as mentioned in the Notifications No. F&A/ NADRA/
HQ/2002-2003, dated 21.6.2003 with all consequential benefits".

12. The referred to NADRA's letter dated March 6, 2012 had enclosed " Option Form"
which was required to be "filled by all eligible employees" and the Option Form was to
be ‘submitted "latest by 22nd March 2012". The regularization process initiated by
NADRA would proceed towards completion after the eligible contractual employees
had submitted their Option Forms. However, before the submission of his/her Option
Form a contractual employee would continue as such, that is remain a person who was
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employed on contract by NADRA. Th i ' i
petitionérs befor the Hdh G . e private respondent§ therein, who were the
gh Court, however, challenged certain t /
NADRA's letter dated March 6, 2012; in doin th e theis v sty o
becoming regular or ch 0, ; g so they undermined their own status of
permanent employees of NADRA. If they did : '
letter dated March 6, 2012 : y g1 ot accept NADRA's,
, , or any part thereof, they would remai
employees of NADRA. The High Court could not ’r'enegotiate alt alg /aS o
VUR , alter an

;_(;irg;ls gf retglzll.a:lrlzatloﬁ that were offered by NADRA for the simple re.:1)sro?11nt(lilglcti :ﬁ:
ourt did not have jurisdiction to do so. Therefore, till i .‘

\ . R such time that th

emplpyees were regularized they would continue to be governed by the terma; ;ng
f:or.ldlt.lops of thc? contract which they had with NADRA. The writ or constitutional
!burlsdlctlon of High Court under Article 199 of the Constitution could not be invoked
y a contractual employee of a statutory organization, such as NADRA (see Pakistan

: Deffencg Officers Hou§1ng Authority v. Jawaid Ahmed reported as 2013 SCMR 1707,
Pakistan Telecommunication Co. Ltd. v. Igbal Nasir reported as PLD 2011 Supreme
Court 132 and P.T.C.L v. Masood Ahmed Bhatti reported as 2016 SCMR 1362). It was
onl}f after the terms and conditions as offered by NADRA had been accepted and the
Option ‘Form had been submitted that the status of a contractual employee would
convert to that of a regular employge of NADRA. Before accepting the terms offered by
NAD:RA and submitting the thion Form the status of a contractual employee would
remain as such and he/she would not be able to seek recourse to the constitutional

~ jurisdiction of the High Court.”

13. Therefore, for all the reasons menﬁbned shows, both these appeals are allowed and
the impugned judgment dated March 6, 2014 of the Peshawar High Court is set aside
and the petitions (W.Ps. Nos. 3210 and 3437 of 2012) filed before the Peshawar High

Court are dismissed."

12. Our view is further strengthened by the decision rendered by the Hon'ble Supreme
.Court of Pakistan in the case of Defence Housing Authority v. Mrs. Itrat Sajjad Khan and

others (2017 SCMR 2010). _ | ~

13. The next question for our consideration would be the maintainability of a writ filed by
an employee of Authority against a statutory body having non statutory rules of service,
seeking enforcement of the terms and conditions of his service rules. We are of-the considered
view that if a service grievance is agitated by a person/employee, who is not governed by the
statutory rules of service in terms of Article 199 of the Constitution; such petition shall not be
maintainable. Our view is supported by the case law decided by the Honorable Supreme Court
of Pakistan in the case of Abdul Wahab and others v. HBL and others (2013 SCMR 1383).

14. Our view is further strengthened by the case decided by the Honorable Supreme Court
of Pakistan in the case of Muhammad Zaman and others v.. Government of Pakistan (2017
SCMR 571). The Hon'ble Supreme Court has dilated upon the issue of statutory and non-
statutory Rules of Service and held as follows:-

"the test of whether rules/regulations were statutory or otherwise was not solely
whether their framing required the approval of ‘the Government or not, rather it was the
‘nature and efficacy of such rules/regulations. Court had to see whether the
rules/regulations in question dealt with instructions for internal control or management,
in which case they would be non-statutory, or they were broader than and were
complementary to the parent statute in matters of crucial importance, in which event

they would be statutory." .

15. In the light of above dicta laid down by the Honorable Supreme Court of Pakistan, we
are of the considered view that where conditions of service of employees of a statutory body
are not regulated by Rules/Regulations framed under the Statute any violation thereof cannot .

\
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n _{Ibally be enforced through writ jurisdiction of this Court.

16. In view of the foregoing, the Constitutional Petitions in hand are not maintainable,
hence, are dismissed with no order as to cost. ‘

ZC/M-7/SINDH B | | Petition dismissed.

9/15/2020, 12:04 PM

7 of 7


http://www.plsbeta.com/LawOnline/law/content21.asp7Cased

Cf)ng‘ieﬁ%@‘Casc Judgment http://www.plsbeta.com/LawOnline/law/content21.asp?Cased...
g |

2016 SCM R 943 %’ﬁ@ %Pdﬁ .
[Supreme Court of PaKistan] |
| Present: Anwar Zaheer J amali, C.J., Um;tr Ata .Bandial and Khilji Afif Hussain, JJ'
ISHTIAQ AHMED---Petiﬁoner

Versus

HON'BLE COMPETENT AUTHORITY through Registrar, Supreme Court of Pakistan--- -
Re_spondent : :

Constitutional Petition No. 97 of 2014, decided on 13th January, 2016.
(Under Article 184(3) of the Constitution of Islamic Republic of Pakistan, 1973)

Per Khilji Arif Hussain, J.: Anwar Zaheer Jamali, C.J. and Umér Ata Bandial, J. agreeing,

(a) Constitution of Pakistan---

-——-Art. 9---'Access to justice'---Definition---Access to justice had been defined as an equal right to
+ participate in every institution where law was debated, created, found, organized, administered
 interpreted and applied---Broadly it had been described as an integral part of the rule of law in
constitutional democracies and was a hallmark of civilized society. :

(b) Suprem'e Court Establishment Service Rules, 2015---

----R. 17---Supreme Court (Appointment of Officers arid Servants and Terms and Conditions of
Service) Rules, 1982, Rr. 11 & 13 [since repealed]---Constitution of Pakistan, Arts. 9 & 10A---

Officer/staff member of the Supreme Court---Appeal against dismissal from service---Bar against

representation by a counsel before the Appellate Forum--- Constitutionality--- Rule 13 of the

Supreme Court (Appointment of Officers and Servants and Terms and Conditions of Service)

Rules, 1982 [since repealed] and R. 17 of the Supreme Court Establishment Service Rules, 2015,

which barred an accused officer/staff member of the Supreme Court from being represented by a

counsel before the Appellate Forum were not ultra vires the Constitution---Besides no allegation of
bias, prejudice or partisanship was made against any member of the Bench (Appellate Forum) who

heard the appeal in the present case---[Per Umar Ata Bandial, J.: Procedural statutes which

regulated Court proceedings and granted the right of representation to an accused or a defendant,

did not apply to the proceedings of a domestic appellate forum in disciplinary proceedings]----
Constitutional petition was dismissed accordingly.

Petitioner, who served as a Private Secretary in the Supreme Court, was dismissed from
service on orders of the Chief Justice of Pakistan. Petitioner filed an appeal against order of his
dismissal before three most senior Judges of the Supreme Court contending that R. 13 of the
Supreme Court (Appointment of Officers and Servants and Terms and Conditions of Service)
Rules, 1982 [since repealed] and R. 17 of the Supreme Court Establishment Service Rules, 2015
were ultra vires the Constitution as they barred the petitioner from being represented by a counsel.

Petitioner had failed to address that hbw prejudice had beéen caused by the Appellate Forum
constituting of three senior most available Judges of the Supreme Court merely because he had
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whether there was any justification available for petitioner's long absence from the duty, against
the documents produced by the parties and after taking into consideration the order of the
dismissal passed by the Chief Justice of Pakistan imposing major penalty, the petitioner had not
alleged any basis, prejudicial or partisan against any member of the Bench who heard the appeal.

Per Umar Ata Bandial, J.: Constitutional right of fair trial, due process and access to justice or
inherent rights that predicated every proceeding that may conclude in a penalty being imposed on.

~ an accused person, did not lay down any requirement that an affected accused officer before any
'domestic fora' in disciplinary proceedings must be represented by counsel.

Constitutional right of consultation with and defence by a counsel under Article 10(1) of
the Constitution, in other words the right of representation was limited to cases involving arrest, -
detention and confinement under the law of the land, whether it was criminal law, a detention law
or any other law imposing penalty of confinement upon an offending person. None of the penalties
that could be imposed under the Supreme Court (Appointment of Officers and Servants and Terms
and Conditions of Service) Rules, 1982, [since repealed and replaced by the Supreme Court
Establishment Service Rules 2015] inflicted the personal restraints on the liberty of an accused
person that were envisaged by Aiticle 10(1) of the Constitution. It was therefore clear that the
express exclusion of the right of representation of an accused by counsel under Rule 13 of
Supreme Court (Appointment of Officers and Servants and Terms and Conditions of Service)
Rules, 1982 (since repealed and now replaced by Rule 17 of the Supreme Court Establishment
Service Rules 2015) did not violate any of his rights conferred by the Constitution or the law.
Equally procedural statutes which regulated the Court proceedings and granted the right of
representation to an accused or a defendant, did not apply to the proceedings of a domestic
appellate forum in disciplinary proceedings. These statutes were the Code of Criminal Procedure,
1898 and the Code of Civil Procedure, 1908. Exclusion of said statutes did not offend or violate
any higher right conferred on an accused person in disciplinary proceedings by the law or the -
Constitution. ' :

Significant difference existed between the substantive nature of trial by a Court of law as
" against the proceedings in a domestic disciplinary forum. Consequently, the entitlement of
representation of an accused by counsel before a trial Court could not by analogy be imported for
the proceedings of a domestic appellate disciplinary forum constituted by Rule 11 of the Supreme
Court (Appointment of Officers and Servants and Terms and Conditions of Service) Rules, 1982
- (since repealed). The relief of representation through a counsel claimed by the petitioner in the
"present case was neither apt nor approprjate for the fora established under disciplinary laws
governing the service rights of officers and staff (of the Supreme Court) that were governed by
rules having the force of law. Constitutional petition was dismissed accordingly. ' '
(c) Supreme Court (Appointment of Officers and Servants and Terms and Conditions of
Service) Rules, 1982--- '

--Rr. 11 & 13---Supreme Court Establishment Service Rules, 2015, R. 17---Constitution of
Pakistan, Art. 184(3)---Appeal against dismissal from service---Order passed by a three Member
Bench of the Supreme Court, while exercising power under -R. 11 of the Supreme Court
(Appointment of Officers and Servants and Terms and Conditions of Service) Rules, 1982 and R.
17 of the Supreme Court Establishment Service Rules, 2015 as a domestic Tribunal, was not and
could not be equated to an order passed by the Supreme Court under Art. 184 of the Constitution,
and an aggrieved person, if so advised, could question the same before the competent forum.

Per Umar Ata Bandial, J; agreeing with Khilji Arif Hussain, J.
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(d) Constitution of Pakistan---
----Art. 4---Right of due process---Requirements---Right of due process required that a person
shall have notice of proceedings which affected his rights; such person must be given a reasonable
opportunity to defend himself; the -adjudicatory tribunal or forum must be so constituted as to
convey a reasonable assurance of its impartiality and that such tribunal or forum must possess
competent jurisdiction. : '

New Jubilee Insurance Company v. National Bank of Pakistan PLD 1999 SC 1126 ref.

LY I S,

(e) Constitution of Pakistan-—

——--Art. 10-A---Right of fair trial---Scope---Right of fair trial meant grant of a proper hearing to an
accused person by an unbiased competent forum, and that justice should not only be done but be
seen to be done---Right of fair trial cast on an adjudicatory tribunal or forum a duty to treat a
person in accordance with law, to grant him a fair hearing, and for itself to be an impartial and a
fair tribunal. ' ' -

Suo Motu Case No. 4 of 2010 PLD 2012 SC 553 ref.
() Civil service---
----Disciplinary proceedings' and 'criminal proceedings' against an accused officer---Result of
disciplinary proceedings was not bound by or dependent upon the outcome of criminal -
proceedings initiated for the same wrongful act against the same accused officer---Rationale for
such rule was founded upon the subjective element present in disciplinary proceedings that
concerned the suitability and the fitness of an accused officer to remain in government service

‘when he had‘not been acquitted on the merits of the charge alleged against him.

- Nawaz Khan v. Federal Government 1996 SCMR 315 and Arif Ghafoor v. Managing
Director, HMC PLD 2002 SC 13 ref.

() Civil service---
- ----'Disciplinary procegdings' ‘and 'criminal proceedings' against an accused officer---Burden of
proof---Burden of proof in disciplinary proceedings was lighter than it was in criminal proceedings

for the same wrong and against the same accused.

Hamid Khan, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for
Petitioner. ' : '

Sohail Mehmood, DAG for the Federation on Court's Notice.

Ayaz .Khan Swaﬁ, Additional AQ for the Balochis‘;an on 'Cour't's Notice.
Abdul Létif Yousafzai, A.G. for Khyber Pakhtunkhwa.on Court's thice.
Muddassar Khalid Abbasi, Assistaht ‘A.G. for the 'Punj ab on Court's Notice.

Sheryar Qazi, Additional A.G. for the Sindh on Court's Notic_e:
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v U . Date of hearing: 13th January, 2016.

JUDGMENT

KHILJI ARIF HUSSAIN, J.---The petitioner served as Private Secretary in the Supreme
Court of Pakistan. Through this Petition under Article 184(3) of the Constitution of Islamic
Republic of Pakistan, 1973 he prayed that Rule 13 of the Supreme Court (Appointment of Officers
and Servants and Terms and Conditions of Service) Rules 1982 (hereinafter referred to as the
Rules, .1982) and Rule 17 of the Supreme Court Establishment Service Rules, 2015 (hereinafter
referred to as the Rules, 2015) be declared ultra vires and the appeal of the petitioner (DSA No. 1
of 2011) may kindly be allowed to engage a counsel of his own choice. .

2. Brief facts to decide this petition are that the petitioner while serving as Private Secretary
of this Court at his own request was sent on deputation to the Office of the Federal Tax
Ombudsman on 10.6.2005. His deputation period was extended from time to time and was
eventually expired on 9.6.2010. While he was posted in the Regional Office of Federal Tax
Ombudsman at Lahore, he was temporarily attached with the Regional Office at Quetta vide order
dated 13th January, 2010 and was relieved from Lahore on 16.1.2010 to join his new place of
posting at Quetta. However, he did not report for duty rather submitted application for leave on the
ground of his illness. On 10.6.2010 he submitted joining report to this Court but he was not
allowed to join this Court and ‘was directed by Memorandum dated 26.6.2010 to obtain relieving
order from borrowing department (FTO). The Federal Tax Ombudsman by his report dated
13.7.2010 stated that the petitioner had remained absent from duty since 16.1.2010 and the medical
certificates submitted by him for grant of leave were not valid and were not accepted by the Office -
necessitating disciplinary action against him by the parent department for misconduct,
insubordination and obstruction of public work. It appears from the record that Hon'ble Chief
Justice of Pakistan directed that as the alleged misconduct had been committed during the
deputation period, therefore, the borrowing department shall initiate disciplinary action and shall
report its findings to this Court. Accordingly the Inquiry was conducted against the petitioner by
the borrowing authorities. He was found guilty of misconduct on the basis of said report, therefore,
Show Cause Notice was issued and eventually the petitioner was dismissed from service with
effect from 7.3.2011 vide order dated 8.3.2011. The petitioner filed departmental appeal which was
heard and dismissed on 19.2.2014 by three senior most Judges of this Court.

3. Through this petition the petitioner questioned Rule 13 of the Supréme Court (Appointment -
of Officers and Servants and Terms and Conditions of Service) Rules 1982 and Rule 17 of the
Supreme Court Establishment Service Rules, 2015 being violative of fair trial.

4, Mr. Hamid Khan, learned ASC for the petitioner contended that Rule 13 of the Rules, 1982
and Rule 17 of the Ruiles, 2015 are ultra vires to principle of fair trial and violative of Article 10-A
of the Constitution of Islamic Republic of Pakistan and as such liable to be declared ultra vires and
order passed by the Appellate Forum constituted under Rule 17 of the Rules, 2015 may be set-
aside and petitioner may be allowed to appear before the said forum through his counsel. In
support of his contention, the learned counsel for the petitioner relied upon Aslam Ali Shah v.
Collector of Central Excise and Land Customs (1983 PLC (C.S.) 498), Collector Excise and Land
Customs v. Aslam Ali Shah (PLD 1985 SC 82), Muhammad Saeed Ahmed Khan v. Secy. to Govt.
of Pb., Housing and Planning Deptt. (PLD 1983 Lahore 206), Faisal v. State (PLD 2007 Karachi
544), Baz Muhammad Kakar v. Federation of Pakistan (PLD 2012 SC 923), Pett v. Greyhound
Racing Assocn., Ltd. (1968 [2] AER 545) and Board of Trustees, Port of Bombay v. Dilipkumar
(AIR 1983 SC 109). ‘ : :

5. Learned Deputy Attorney Gten'eral, Additional Advocate Génera-l, KPK, Assistant Advocate
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| - wff“ General, Pu'njaB and Additional Advocate General Sindh opposed the petition and contended that
o the Rule framed by this Court is not violative under Article 10A of the Constitution and

Constitution Petition merits dismissal.

6. We have taken into consideration the arguments so raised by the parties and perused the
record. From the perusal of the record it appears that the petitioner while serving as Private
Secretary of this Court, at his own request, was sent on deputation to the Office of Federal Tax -
Ombudsman on 10.6.2005 which period was extended from time to time. On 13.1.2010 Federal
Tax Ombudsman ordered his temporarily attachment with the Regional Office, Quetta. He was
relieved from his office at Lahore on 16.1.2010 to join his new place of posting. However, he did
not report for duty rather submitted applications for leave on the ground of illness. On 10.6.2010
eventually his deputation period expired and he submitted joining report to this Court. Petitioner
was not allowed to join and was directed to obtain his relieving order from the borrowing
department. Since the alleged misconduct had been committed during the deputation period, the
Hon'ble Chief Justice of Pakistan directed that the borrowing department shall initiate disciplinary
action and report his findings to this Court. The inquiry was dirécted against the petitioner by the
borrowing authorities and found guilty of misconduct and report was submitted to this Court. After
he joined this Court a final Show Cause Notice under Rules 4-5 of the Supreme Court
(Appointment of Officers and Servants and Terms and Conditions of Service) Rules, 1982 was
served upon the petitioner on 20.1.2011. He was required to explain his position within 14 days
from the date of issue of notice and to show cause why major penalty of dismissal from service
under rule 4(1)(b)(d)(b)(iv) of the Rules, 1982 may not be imposed upon him. The petitioner
submitted his reply to show cause notice and requested that the departmental proceeding initiated
against him by the Federal Tax Ombudsman Secretariat may be dropped and show cause notice
issued on the basis of the same may be withdrawn. On 7.3.2011 the competent authority after
taking into consideration all aspects of the matter awarded major penalty under Rule 4(1)(b)
(d)(b)(iv) of the Rules, 1982 and dismissed the petitioner from service as the charges of remaining
absent from the duty were fully established. The petitioner being aggrieved by the order filed
‘Appeal under section 11 of the Rules, 1982 and prayed that the impugned order of dismissal from
service of the petitioner may be set aside and petitioner may be reinstated into service with all
consequential benefits. It appears that the petitioner also filed-an application that he may be
allowed to represent through counsel.

7. The appeal filed by the petitioner came up for hearing before a Bench of three available
senior most Judges of this Court in terms of Rule 11 of Rules, 1982. His request that permission to
be represented through counsel was declined in view of bar contained under Rule 13 of the Rules,
1982. After hearing the petitioner and taking into consideration his submissions relating to his
illness, his appeal was dismissed vide order dated 19.2.2014. The petitioner filed Review petition
against the said Order. In order to appreciate contentions of learned counsel for the petitioner that
Rule 13 of the Rules, 1982 and Rule 17 of the Rules, 2015 are ultra vires of the Constitution, we
will like first to reproduce Rules 8, 11, 12 and 13 of the Rules, 1982 and Rules 13, 14 and 17 of the
Rules, 2015:- o

"Rule 8 of the Supreme Court (Appointment of Officers and Servants and Terms and
Conditions of Service) Rules, 1982.---To ‘impose penalty on the Registrar. The Chief
Justice alone shall have power to impose a penalty on the Registrar of the Court and where
an inquiry is held against him the Inquiry Officer shall submit his findings to the Chief
Justice. : -

Rule 11. Appeal. Where any penalty is imposedvby the Registrar, an appeal shall lie from
his order to the Chief Justice, and where any penalty is imposed by the Chief Justice,
otherwise than on appeal from an order of the Registrar, an appeal shall lie from his order
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. to a Bench of three available senior most Judges of the Court.

Rule 12. Limitation. An appeal under rule 11 shall be filed within thirty days from the date.
of the order complained of.

Rule 13. Advocates Bar to appear. At no stage of the proceedings under these Rules, the
person concerned shall be represented by an Advocate."

~AND .

Rule 13 of the Supreme Court Establishment Service Rules, 2015. ---Imposition of

. penalty on the Registrar.- The Chief Justice alone shall have power to impose a penalty on
the Registrar of the Court and where an inquiry is held agalnst him, the Inquiry officer shall
submit his findings to the Chief Just1ce

Rule 14 Appeal Where any penalty is 1mposed by the Reglstrar an appeal shall lie from
his order to the Chief Justice, and where any penalty is imposed by ‘the Chief Justice,
otherwise than on appeal from an order of the Registrar, an appeal shall lie from his order
to a Bench of three available senior most Judges of the Court. .

Rule 17. Bar against appearance of counsel. At no stage of the proceedings under these
Rules, the person concerned shall be represented by an Advocate”.

8. The above noted rules are in line with Rule 10A of the Government Servant (Efficiency
and Discipline) Rules, 1973 and Rule 18 of Punjab Employees. Efficiency, Discipline and
Accountablhty Rules, 2006 which, for ease of reference are reproduced as under:

"Rule 10A of the Government Servants E&D Rules, 1973. Appearance of Counsel.-
No party to any proceedings under these rules before the authority, the authorized officer,
and Inquiry Ofﬁcer or an Inquiry Committee shall be represented by an advocate.

- Rule 18. 18 The Punjab Employees Efficiency, Dlsclplme and Accountability Act, 2006.
Appearance of Counsel.- The accused, at no stage of the proceedings under this Act
except proceedings under section 19, shall be represented by an advocate".

9. It is, by now, well settled that in domestic inquiries employees of the respective
organizations are not allowed to be represented through their counsel except where the Inquiry
Officer appointed by the competent authority is a legally trained person as held in the case of
Board of Trustees, Port of Bombay v. Dilipkumar (AIR 1983 SC 109). The question which needs
to address, because in domestic inquiries petitioner has been denied to represent through counsel
amount to denial of fair trial.

10. . Inthe year 1993, an employee of the Supreme Court was removed from service by the then
Hon'ble Chief Justice of Pakistan by order dated 1.9.1993 as a result of disciplinary proceedings
initiated against him under Rule 4 of the Supreme Court Rules, 1982. He filed a review petition
against the order dated 1.9.1993 before the Hon'ble Chief Justice of Pakistan, under Rule 11 of the
Rules but the same was rejected on 9.11.1993. He thereafter preferred a service appeal before
Federal Service Tribunal, Islamabad, under section 4 of the Service Tribunals Act, 1973 which was
allowed on merits after overruling the preliminary objection raised in the appeal to the jurisdiction -
of the Tribunal to entertain appeal in respect of the employees of the Supreme Court of Pakistan,
by order dated-10.7.1994. Leave was granted in the above appeal to consider the question, whether
the view taken by the Federal Service Tribunal that persons serving in the Supreme Court of
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% Pakistan are 'Civil Servants' and thus a dispute relating to the terms and conditions of service of
such persons is amenable to the jurisdiction of Service Tribunal, is in consonance with law. The
Court ultimately held as under:-

"In the case before us, it is not disputed that the Supreme Court of Pakistan has framed the
Rules under Article 208 of the Constitution which governed the terms and conditions of
appointment of officers and servants of the Supreme Court of Pakistan. It is also not -
disputed that the respondent in the case was appointed as Research and Reference Officer
in the Supreme Court of Pakistan under these Rules. Since the service of the respondent
was not governed under any Act of Majilis-e-—Shoora passed under Article 240 of the
Constitution and terms and conditions of his service were regulated under the Rules
directly framed in pursuance of Article 208 of the Constitution, he could not fall in the
category of a civil servant as defined in the Civil Servants Act, 1973 in view of the rule laid
down in the case of Government of Punjab. v. Mubarik Ali Khan supra. Consequently, the.
appeal of respondent which related to the terms and conditions of his service was not
cognizable by the Federal Service Tribunal. The appeal is, accordingly, accepted and the
order passed by the Service Tribunal is set aside. Before parting with the case, we would

" however, like to mention here that Rule 11 of the Rules bars any appeal against the penalty
which may be imposed by the Hon'ble Chief Justice of Pakistan on the employees of the
Supreme Court. This rule, in our view, does not conform to the law laid down by the
Shariat Appellate Bench of this Cqurt in the case of Federation of Pakistan v Public at
Large (PLD 1988 SC 202) and Pakistan through Secretary, Ministry of Defence v. The
General Public (PLD 1989 SC 6) wherein it was declared that under the Islamic
dispensation of justice at least one right of appeal must be provided to an aggrieved person
and that the law barring such right to an aggrieved person is repugnant to the injunctions of
Islam: We would accordingly, recommend that the provisions of Rule 11 of the Rules may
be amended suitably to bring it in accordance with the aforesaid decision. The appeal
stands disposed of with those observations." ' ’

11. In the light of the directions/observations made in the said case, the Rule 11 was amended
to the following effect:- . :

"11. Where any penalty is imposed by the Registrar, an appeal shall lie froninhis order to
the Chief Justice, and where any penalty is imposed by the Chief Justice, otherwise than on
appeal from an order of the Registrar, an appeal shall lie from his order to the Bench of
three available senior most judges of the Court."

12.  Access to justice has been defined as an equal right to participate in every institution where

_ law is debated, created, found, organized, administered interpreted and applied. Broadly it has
been described as "an integral part of the rule of law in constitutional democracies and is a

" hallmark of civilized society". There can be no analytical, all comprehensive or exhaustive
definition in seemingly infinite variety of actual situations with the ultimate object in mind viz.
whether something that was done or said deprived the quality of fairness to a decree, where a
miscarriage of justice has resulted. In the instant Constitution Petition the petitioner has failed to
address our intention that how a prejudice has been caused by the Appellate Forum constituting of
three senior most available Judges of this Court merely because he has been denied the right of
representation through a counsel. The- issue before the forum was whether there was any
justification available for his long absence from the duty against the documents produced by the
parties and after taking into consideration the order of the dismissal passed by the Hon'ble Chief
Justice of Pakistan imposing major penalty, the petitioner has not alleged any basis, prejudicial or
partisan against any member of the Bench who heard the' appeal. :
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?13 The order passed by a three Member bench of this Court, while exercising power under
rule 11 of the Supreme Court (Appointment of Officers and Servants and Terms and Conditions of
Service) Rules, 1982 and rule 17 of the Supreme Court Establishment Service Rules, 2015 as
domestic Tribunal, is not and cannot be equated to an order passed by this Court under Article 184
of the Constitution of Pakistan and an aggrieved person, if so advice, can question the same before

“the competent forum.

s

14. In this view of the matter this Constitution Petition has no merits and is accordingly
dismissed. ‘

I respectfully concur with the conclusion arrived by my learned brother Khilji Arif Hussain, J. in
terms of my additional note. o ‘

Sd/-
Anwar Zaheer Jamali, C.J.

Sd/-
Umar Ata Bandial, J. |

Sd/-
Khilji Arif Hussain, J.

UMAR ATA BANDIAL, J.---I have had the privilege of reading the opinion rendered by my
learned brother Khilji Arif Hussain, J. which cogently sets out the grounds for declining the relief
prayed by the petitioner. In this behalf, I may respectfully record my agreement with the
conclusion arrived by my learned brother. Notwithstanding that, it may be useful to briefly
consider the limitations imposed, upon disciplinary proceedings initiated under statutory rules and
procedure, by the constitutional rights of an accused to be given due process and fair trial
conferred by Article 10A of the Constitution of Islamic Republic of Pakistan, 1973 ("the
Constitution") and his right of access to justice emanating from Article 9 of the Constitution.
These rights are invoked by the petitioner as a basis to challenge the bar contained in the Supreme
Court (Appointment of Officers and Servants and Terms and Conditions of Service) Rules, 1982
("the SC Rules, 1982") preventing his representation through: counsel before the appellate forum
adjudicating his appeal against the order of his dismissal from service passed on 08.03.2011 by the
competent authority under the said rules. '

2. The SC Rules, 1982 have recently been repealed and replaced by the Supreme Court

Establishment Rules, 2015 ("the SC Rules, 2015"). Both sets of Rules, however, make identical

provision with regard to the remedy of appeal against an order imposing a disciplinary penalty;

and also for imposing an embargo on an accused officer or staff member from being represented

by counsel at any stage of the proceedings under the respective Rules. The relevant provisions of

the SC Rules, 1982 which are germane to the facts of the petitioner's case are reproduced herein
~ below for facility of reference: ' o

“Rule 11. Appeal. Where any-penalty is imposed by the Registrar, an appeal shall lie from
his order to the Chief Justice, and where any penalty is imposed by the Chief Justice,
otherwise than on appeal from an order of the Registrar, an appeal shall lie from his order
to a Bench of three available senior most Judges of the Court. ‘ '
Rule 13. Advocate Bar to appear. At no stage of the proceedings under these Rules, the
person concerned shall be represented by an Advocate." '
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o '-'%'/%’The remedy of appeal against an order of dismissal from service provided under the SC Rules,
B 1982 to an officer of the Supreme Court lies before a forum comprising three senior Judges of the

Court. Appellate fora that are constituted by disciplinary rules are ofter described as 'domestic’
tribunals. The civil servants working in the Federal Government and the Provincial Governments
are by their corresponding disciplinary laws also provided a remedy of appeal against imposition
of penalty before domestic appellate fora. This is plain from the provisions of Rule 10 of the
Government Servants (Efficiency and Discipline) Rules, 1973 ("E&D Rules") and also from
section 16 of the Punjab Employees Efficiency, Discipline and Accountability Act, 2006
("PEEDA") which shows consistency of the SC Rules, 1982 with corresponding laws providing
the discipliriary legal framework for civil servants. '

3. . Another common feature of the proceedings under the SC Rules, 1982, the E&D Rules and
PEEDA is that each of these laws bars an accused officer from being represented by an advocate at
any stage of the proceedings taken under the aforementioned laws. Thus the aforesaid bar
contained in Rule 13 of the SC Rules, 1982, is also mirrored in Rule 10A of the E&D Rules and
Section 18 of the PEEDA. It may also be noted that the domestic appellate proceedings under the
said laws are not governed by the procedural laws that relate to the proceedings of Courts of law in
the holding of trials or for the exercise of their jurisdictions. In this sense, the proceedings of a
domestic forum of appeal are intended to be less formal, flexible and quicker. Nevertheless, the-
mode and manner of proceedings of these fora are not entirely discretionary but are regulated, in
the first instance, by the rules laid down in or referred by the enabling law. It is settled generally

_that such rules must conform the substantive and procedural safeguards mandated by the
constitutional rights of due process, fair trial and access to justice. These rights stand incorporated
into the applicable rules by constitutional command and through judicial decree specifying the
requirements prescribed for the enforcement of these rights of a citizen who is facing allegations
about his service record before fact finding or resolutory fora governed by disciplinary rules. It
remains to be seen whether the above said regulatory legal framework for disciplinary proceedings
also entitles an accused officer to be represented through a counsel, inter alia, before a domestic
appellate forum established by the applicable enabling law.

4, The right of due process is not new to our jurisprudence and finds expression in the
provisions of Article 4 of the Constitution. This right has been interpreted by this Court in several

~ pronouncements. The case of New Jubilee Insurance Company v. National Bank of Pakistan (PLD
1999 SC 1126) summarizes the features of that right very aptly. It is held that the right of due
process requires that a person shall have notice of proceedings which affect his rights; such person
must be given a reasonable opportunity to defend himself; the adjudicatory tribunal or forum must
be so constituted as to convey a reasonable assurance of its impartiality and that such tribunal or
forum must possess competent jurisdiction. Insofar as the right of fair trial under Article 10A of
the Constitution is concerned in Suo Motu Case No.4 of 2010 (PLD 2012 SC 553) that right has
been interpreted to ensure the grant of a proper hearing to an accused person by an unbiased
competent forum; that justice should not only be done but be seen to be done. The above noted
features of this right share attributes associated with the fundamental right of access to justice
enunciated by this Court in Benazir Bhutto v. Federation of Pakistan (PLD 1988 SC 416 at
page-489), Al-Jehad Trust v. Federation of Pakistan (PLD 1996.SC 324) and reiterated in Liaquat
Hussain v. Federation of Pakistan (PLD 1999 SC 405 at page-562). This right casts on an
adjudicatory tribunal or forum a duty to treat a person in accordance with law, to grant him a fair
hearing and for itself to be an impartial and a fair tribunal. Upon comparison, the said
constitutional conditions requirements expand the principles of natural justice which according to
our jurisprudence are treated as inherent rights that underlie the elements of fairness, both in terms
of hearing as well as impartiality of the forum.

5. None of the above said constitutional rights or inherent rights that predicate every
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. ?’f‘ proceeding that may conclude in a penalty being imposed on an accused person, lay down any

’ requirement that an affected accused officer before any domestic fora in disciplinary proceedings
must be represented by counsel. In the present context the term 'domestic fora' is used to depict the

~ domestic appellate forum or for that matter any other proceedings under the enabling disciplinary
law. On the other hand, it may be pointed out that where the Constitution so intends, it has in
Article 10(1) specifically commanded representation of an accused through counsel- in the
following situation: ‘ '

-

"10. (1) No person who is arrested shall be detained in custody without being informed, as
soon as may be, of the grounds of such arrest, nor shall he be denied the right to consult’
and be defended by a legal practitioner of his choice."

Clearly, the constitutional right of consultation with and defence by a counsel under Article 10(1)
ibid, in other words the right of representation which is presently desired by the petitioner for
himself, is limited to cases involving arrest, detention and confinement under the law of the land
whether it is criminal law, a detention law or any other law imposing penalty of confinement upon
an offending person. None of the penalties that can be imposed under the SC Rules, 1982 inflict
the personal restraints on the liberty of an accused person that are envisaged by Article 10(1) of the
Constitution. It is therefore clear that the express exclusion of the right of representation of an
accused by counsel under rule 13 of the SC Rules, 1982 (now Rule 17 of the SC Rules, 2015) does
not violate any of his rights conferred by the Constitution or the law. Equally, th¢ fact that
procedural statutes which regulate the Court proceedings and grant the right of representation to an
accused or a defendant, do not apply to the proceedings of a domestic appellate forum in
disciplinary proceedings also becomes plausible. These statutes are the Code of Criminal
Procedure, 1898 and the Code of Civil Procedure, 1908, Their exclusion does not offend or violate
any higher right conferred .on an accused person in disciplinary proceedings by the law or the
Constitution.-

6. The difference between the proceedings of a disciplinary Tribunal from the proceedings of
a Court of law extends beyond the absence of checks imposed by the procedural statutes governing
the Court proceedings. It is a well settled proposition of law that the result of disciplinary
proceedings is not bound by or dependent upon the outcome of criminal proceedings initiated for
the same wrongful act against the same accused officer. Reference may be made to Nawaz Khan v.
Federal Government (1996 SCMR 315), Arif Ghafoor v. Managing Director, HMC (PLD 2002 SC
13). The rationale for this rule is founded upon the subjective element present in disciplinary
proceedings that concerns the suitability and the fitness of an accused officer to remain in
government service when he has not been acquitted on the merits of the charge alleged against
him. The distinction between disciplinary fora and Courts of law is highlighted again by the rule of
law that the burden of proof in disciplinary proceedings is lighter than it is in criminal proceedings
for the same wrong and against the same accused. :

7. There is a significant difference between the substantive nature of trial by a Court of law as
against the proceedings in a domestic disciplinary forum. Consequently, the entitlement of
representation of an accused by counsel before a trial Court cannot by analogy be imported for the
proceedings of a domestic appellate disciplinary forum constituted by Rule 11 of the SC Rules,
1982. The relief ¢laimed by the petitioner is neither apt nor appropriate for the fora established
under disciplinary laws governing the service rights of officers and staff that are governed by.rules
. having the force of law. It may also be kept in mind that the rights assured to such officers and
staff under the applicable statutory rules, constitutional principles and inherent legal rights are
-available as an exception to the rule of master and servant. This is because an employment
governed by statutory instrument assures rights conferred by law as opposed to contract. This
Court has held that the violation of such rights of an accused officer to be justiciable in the
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g constltutlonal Jurisdiction of the superior Courts of the country. Reference is made to Pakistan
Defence Officers' Housing Authority v. Jawaid Ahmed (2013 SCMR 1707). The SC Rules, 1982
(now the SC Rules, 2015) that govern the discipline of officers and staff of the Supreme Court,
including in the present case the petitioner, rest on the secure foundation of Article 208 of the
Constitution. Such legal backing makes an accused officer eligible for relief by a competent Court
of law to be granted in accordance with settled legal parameters governing exercise of its
jurisdiction in relation to substantive rights appurtenant to disciplinary proceedings conducted
under rules that have the force of law.

8. The foregoing points are intended to merely supplement the grounds for the conclusion
given by my learned brother Khilji Arif Hussain, J., which I endorse fully to dismiss the petition.

Sd/-
Umar Ata Bandial, J.

MWA/I-5/SC _ Petition dismissed.
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