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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

1551 -
SERVICE APPEAL NO. /2022 F5 e

Mr. Ghaznfar Ali, (PMS, BS-20) 0?//10/207,&,
DG, Commerce Education & Management Science,
Khyber Pakhtunkhwa, Peshawar.

(APPELLANT)

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief Secretary,
Peshawar.

2. The Chief Secretary, Khyber Pakhtunkhwa, Civil secretariat Peshawar.

3. The Secretary, Establishment Department, Khyber Pakhtunkhwa Civil
secretariat Peshawar.

4. The Secretary, F inance Department, Khyber Pakhtunkhwa, Civil

secretariat Peshawar.
(RESPONDENTS)

APPEAL UNDER SECTIO]X 4 OF THE KHYBER
PAKHTUNKHWA SERVICETIBUNALS ACT, 1974 AGAINST
THE IMPUGNED ACTION OF RESPONDENTS OF NON-
%Y PAYMENT/STOPPAGE OF EXECUTIVE ALLOWANCE
DURING OSD PERIOD FROM 07.10.2021 TO 04.03.2022 AND

ﬁ ‘...‘..J To # 440

< AGAINST THE CONDITION 5 OF THE FINANCE

> \w \ >V .

DEPARTMENT  NOTIFICATION  DATED  02.02.2018,

WHEREIN IT MENTIONED THAT “EXECUTIVE
ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS
AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
THE STIPULATED PERIOD OF NINETY DAYS. |

PRAYER: B g

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
CONDITION NO.5 OF THE FINANCE DEPARTMENT



. NOTIFICATION DATED 02.02.2018 LE “EXECUTIVE
ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS”
- MAY KINDLY BE DECLARED NULL AND VOID AND
.. RESPONDENTS MAY BE DIRECTED TO MAKE PAYMENT
TO THE APPELLANT OF UN-PAID EXECUTIVE
ALLOWANCE FOR THE PERIOD WHERE THE APPELLANT
REMAINED OSD FROM 07.10.2021 TO 04.03.2022. ANY
OTHER REMEDY WHICH THIS AUGUST TRIBUNAL
DEEMS FIT AND APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOUR OF APPELLANT. '

~ RESPECTFULLY SHEWTH: -
FACTS: , .
1. That the appelfant is presently serving as (PMS, BS-20) DG,
~ Commerce Education & Management Science, Khyber Pakhtunkhwa,
Peshawar and is performing his duty with devotion and honesty,
~ whatsoever assign to him.

2: That Respondent No.2 passed a notification dated 07.10.2021,
. whereby the appellant was transferred from MD Small Industries
Board, Khyber Pakhtunkhwa to report to Establishment Department
.and remained there as OSD from 07.10.2021 to 04.03.2022 and
executive allowance was deducted from the salary of the appellant
during OSD period from 07.10.2021 to 04.03.2022. (Copy of order
‘dated 07.10.2021 is attached as Annexure-A) |

3. That the appellant as initial Basic pay was entitled to draw Executive
.allowance at the rate of Rs.103635/- per month, but he was kept
deprived of executive allowance during OSD period from 07.10.2021

 to 04.03.2022 in the light of condition 5 of the finance department
notification dated 02.02.20218, wherein it is mention that executive
allowance will not be admissible to OSD post which is ultra vires to
the second proviso section 10 of Civil Servant Act 1973. (Copy of
notification dated 02.02.2018 is attached as Annexure-B)

4. That being aggrieved form the impugned action of the respondents of
non-payment of executive allowance during OSD period from
07.10.2021 to 04.03.2022, the appellant filed departmental appeal on
05.07.2022 to respondent No.2 which was forwarded to.respondent
‘No.4 for further necessary action through letter dated 29.07.2022, but
no action has taken on the departmental appeal within the statutory



period of ninety days. It is pertinent to mention here that the appellant
inadvertently mentioned two durations of OSD periods i.e from
08.02.2019 to 13.06.2019 and from 07.10.2021 to 04.03.2022 in'his
departmental appeal, but he has granted executive allowance for the
OSD period from 08.02.2019 to 13.06.2019, while the executive
allowance of the OSD period from 07.10.2021 to 04.03.2022 was not
paid the appellant. (Copies of departmental appeal and letter dated
29.09.2022 are attached as Annexure-C&D)

5. That now the appellant has no other remedy except to file the instant
appeal in this Honorable Tribunal for redressal of his grievance on the
following grounds amongst others.

¢

GROUNDS:

A) That non-payment of executive allowance for the OSD period from
07.10.2021 to 04.03.2022 to appellant and condition 5 of notification
02'.02.2018 are against the law, rules, facts and material on record,
therefore not tenable.

B) That transfer and posting is the prerogative of the competent authority
and posting of the appellant as OSD was not made on the choice and
willingness of the appellant, but the competent authority has posted
him as OSD, therefore ;}je appellant should not be punished to deprive
him from executive allowance during OSD period from 07.10.2021 to
04.03.2022 for no fault on his part.

C) That OSD post against which salary of the appellant being drawn is

not the service/cadre post of the appellant as no where OSD post is

~ included in-the category of posts mentioned in the schedule of post

- appended to the KP Provincial Civil Service (Secretariat Group) Rules
1997, hence the appellant entitle to executive allowance during OSD

period from 07.10.2021 to 04.03.2022. |

D) That the posting of an officer as OSD is merely a temporary
arrangement and the officer under the rules is full time Government
Servant and cannot perform duties other than his actual cadre/post,
therefore, the appellant cannot be deprived from executive allowance
merely on the basis of OSD. |



s WL
: E) That condition 5 of the notification dated 02.02.2018 is ultra vires of

the second proviso of section 10 of the Civil Servant Act 1973 and

‘condition 5 of the notification dated 02.02.2018 was also declared as

null and void by this Honorable Tribunal in its judgment dated

09.06.2021 rendered ;:in Service Appeal No.1132/2019 title

Muhammad Arshad VS Government of Khyber Pakhtunkhwa,

therefore, there remain no ground to deprive the appellant from his

legal right of executive allowance for the period he remained OSD

from 07.10.2021 to 04.03.2022 on the basis of condition 5 of the

notification dated 02.02.2018.

F) That similar nature Service Appeal No.1132/2019 title Muhammad
Arshad VS Government of Khyber Pakhtunkhwa has been allowed by
this Honorable Tribunal on 09.06.2021 and in the compliance of
judgment dated 09.06.2021, executive allowance was allowed to
_Muhammad Arshad for the period he remained OSD vide notification
dated 05.07.2022 and the appellant being similarly placed person is
also entitled the same relief under the rule of consistency. (Copies of
judgment dated 09.06.2021 and notification dated 05.07.2022 are
attached as Annexure-E&F) | o

G) That the appellant is legally entitled for executive allowance for the
OSD period from 07.10.2021 to 04.03.2022 and depriving him from
his legal right of executive allowance for the said period is again;st the
norms of justice and fair play.

H) That the appellant seeks permission of this Honourable Tribuhal to
advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the

~ appellant may be accepted as prayed for.
Aaa i
APPELLA
Ghazanfar A
THROUGH: ' .
(TAIMUR AN)
ADVOCATE HIGH COURT

PESHAWAR



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
SERVICE APPEAL NO. /12022
Ghazanfar Ali - VIS Govt. of KP etc
AFFIDAVIT

I, Ghaznfar Ali, (PMS, BS-20) DG, Commerce Education & Management
Science, Khyber Pakhtunkhwa, Peshawar (Appellant) do hereby affirm and
declare that the contents of this service appeal are true and correct and
nothing has been concealed from this august Court.

R " G Ghazanfar Ali
2 w P (APPELLANT)
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GOVERNMENT OF
i KHYBER PAKHTUNKHWA
: ,:-.::,u.‘e-'.«»;-.:;ESTABLISHMENT DEPARTMENT
P Dated Peshawar Octobar; 07, 2021

NOTIFICATION

. -;‘%?fjofE“)/E&ADM -1/2021.  The Government of Khyber Pakhtunkfwva is pleased
~.Xo oraer posting/ transfer of the following officers, in the best public intarest, with

“immediate effest:-

SR.#| NAME OF THE FROM T 3
?|.  OFFICER T ﬂ o
1. | Mr. Ghazanfar Ali | Managing Director, Small | Report to Cslablishment
(PMS BS-20) Industries Development | Department  for  further
J Board, Khyber Pakhtunkhwa. | posting.

2. | Syed Zafar Ali Shah | Awaiting, posting ~_in | Managing C .1, Small
F(PMS BS-19) Establishment Department ™| Industries Nenlopment
IJ' . e ‘Board, Khyber i.tunkhwa,
! in his own pav  scale, vice

; ' ) ’ Sr. No. 1

CHIEF SECRETARY
GOVERNMENT OF KHYBER PAKHTUH HWA

ENDST, NO. & DATE EVEN.
. v forwarded to the:-

j i*iincipal Secretary to Go

2. Pincipal Secrefary to Chi

3. Sxcretary to Govt. of Khyber

& iucati ment,
ion Depart akhtunkhwa.

vernor. Khyber Pakhiunkhwa

nister, Khyber Pakhtunkhwa: .
? Mm}[’akhtuni{hwa, Industries, Commerca & Technical

-~

S0 O r ,' Kh berP K o ) ‘ I
ol fﬂ;?;znégsggrasmaﬁ Industries Development Bozgj. Khyber Pa* ‘=" awa.
G. ‘ctor General, Information & P.Rs Khyt;]_er Pakhtunkhwa.
7.1 " to Chief Secretary, Knybel F:;’;S;‘f(m Wa.
Ei f . | h er a . ai rys ("
5. i :f’;‘efSfc,ret?g;nf/sypec;af Secretary (Estt)/ Special Secratan [fVPA to
fe ety (Secret)/ SO(HRD-)) & SO(E-ID Estabiel tment,
o ‘“m,é\ S gec)retary Admn)/AS(Adn_’mﬂD-S-(Admn2/SO(T~ i Cstate
¢ ~or/DDYUT) and ACSO CypherAdministrat:on Deparimegt.
Ti «wrs concerned.
.. wger, Govt. Printing Press peshawar. &l
a'«]’ ,}.r-"'ﬂ/ 1 }’

L -t lo—,A)

(ZIA- LHAD"

SECTION OFFICER (i ")
PH: #091-9210° =

Sé CamScanner -




GOVERNMENT OF KIFYBER |
_ A SRPAKHTUNK W
(REGULATION WING)

Dated Pashawar the 02167
awvar 2UG2620%
NOT FICATION 8

No.FD{SD= SOSR-I-7/2 016-17. The Government of Khyber Pakhtunkhwa nas been
plaased lo sanction Executive Allowance 1o the tune af 15 Imtial Basic Pay por month
as per Pay Scale 2017 (0 PAS, PCS and PMS officers working against scheduted podts
of Establishment and Administration Deparment as per rales mentioned against each in
tho following table with immediate etfect-

_g_ﬂ,,..._,.__..n Fay Scale T initial Basic '! Rate of Exect;tWe ]
¥ .. - Pay Allowante Per Naonth
5T PASIPCSIPMS officers in BS-21 Rs76,720 |  Rai.15.08CH
55| PASIPCSIPMS officers In BS-20 Rs.69.090/- Rs.1.03635
55| PAGIPCS/PMS officers in BPS-19 Rz 50,210/ Rs BE,315/-
54 | PASIPCSIPMS officers In 5518 | Re.38.350- | Rs.57.525/-
. borPRS/PCSPWS officers In BS-17 | Rs.30.370F Ra.45,550¢

The above allowance will be admissible subject te the following condilions -

1. It will be admissible to PAS. PCS and PMS officers working agalnst scheduled
posts only. ) o

2. Officers of other cadres working against scheduled posts are ol entitled to the
above allowance. ' ) '

. 3. PAS, PCS and PMS officers posted against scheduled post ar}d are in receipt of
such aflowances other than regular aflowances shall be entited to one of ihe
allowances, whichever is more beneficial. : .

4. Execttive Allowance shall not be counted towards pension and gratuity.

5. Execulive Allowance will not be admissible 10 0SD posts and oflicers who afe on
leave resernve posts.

SECRETARY TO GOVERNMENT
OF KHYBER PAKHTUNKHWA
: FINANCE DEPARTMENT
ENDST: NO. & DATE EVEN,

. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
Ptinclpal Secretary to Governor, Khyber Pakhtunkbwa
The Sentor Member Board of Revenue.
The Additionat Chief Secretary FATA.
The Additional Chiel Secretary P&D Depariment,
. The Secretary KP-Publlc Service Commission, Peshawar,
8. Al the Administrative Sacretaries to Govt. of Khyber Pakhtunkhy-a.
. Al the Divislonat Commissioners in Khyber Pakhtunkiwa.
10, Alithe Depuly Commissionars in Knyber Pakhtunkhwa.
14, All the District Account Officers in Khyber Pakhiunkiwva.
. 2. Diractar, FMIU Finance Department.
. .- 13 PSOto Chilef Secretary, Khyber Pakhtunkhwa, Peshawar
- 14, Budgel Officer-1V, Finance Depariment.
18, The PS lo Secretary Finance Department.
{8. The PS 1o Special Seoretary Finance Department

17, ‘The PA to Additional Secre ~ ; =
18, Mastér Flie, ) fatary (Regutations), Finance Ogparim

-t
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To
The Ghiel Secrelary.
Eslablishment Depatiment,
Knyber Pakhtunkhwa
Subject * GRANT OF EXECUTIVE ALLOWANCE
Oear S, '

R is submilted that Khyber Panbiuphhea Seraces Taihunal vide Servee
Appa! No.1132/201% (Muhzmmad Arshad VS Chiel Secretary, Whyber Pakntunkhwa) has
declared non admissibiily of Executive Allowance during OSDstup as discrminalory and
violalive of Civit Servanls Act 1873, and the Trbunal granted admissibiity of Execubve
Allowance against all OSD posts. The Tribunal ruled thal. —~

"Depriving & civil sevant from  such Aliowance(s) for s posting
as OSD is highly discriminatory on one hand and par of condition Ne 5 of the
Nolification,” Execulive Allowance will nol be agmissible 1o OSD posts s 10
total violation of second section of Section 10 of the Act ibid... the portion of
the impugned Notification {o the effect thal execulive aliowance whl nat oe
admissible to OSD posis is dectared as null and void *

2. it is clear from the above mentioned text of the judgment of the Tribunal that
the judgment is nol the appeliant specilic, raiber it is general in nalure apphcabie 1o 3t who
are posied as OSD. Morgaver, the Government has wilhdrawn appaal against this judgment
from the Supreme Court, 50 it has atlained finality.

3. | In the fight of the above, it is requested that the undersigned may {lease be
granted executive aliowance for a period of 10 menths (in two parls) when he was QS0 the
record wheraof is available with SO(E-1) as per detail given below- '

1. From Sth Feb 2018 to 13th June 2019,
2, From 7th Oct 2021 to 4lh Mafch 2022.

AT

PMS. 88-20
Director Generai.
Commerce Education
& Management Sciences.

cc
Section Officer (E-). Govt: of Khyber Pakhiunkhwa, Estaviishiment Department,

(G‘HAZANAR ALY
PMS, B5-20,

"
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

NO. SO (E-l)E&AD/5-198/2¢.
Dated Peshawar, the July 29, 202.

To

The Secretary to Government of Khyber Pakhtunkhwa,
Finance Department.

SUBJECT: REQUEST FOR_EXECUTIVE ALLOWANCE DURING OSD
PERIOD.,

Dear Sir, e

| am directed to refer to the subject noted and to enclose herewith
copies of applications received from the following officers for grant of Executive
Allowance of their OSD period, on the analogy of Mr. Muhammad Arshad

(PCS SG BS-20), for further necessary action:-

Sr. Name of officer & designation OSD Period
No. From To -
1. | Mr, Barkatullah Khan (PMS BS-20), 19.04.2019 | 09.01.2020
Special Secretary, E&SE Department 01.10.2021 | 03.06.2021
/2. Mr. Ghazanfar Ali (PMS BS-20), 08.02.2019 13.0%.2019
DG, Comimerce Education & Management
Science, Khyber Pakhtunkhwa. 07.10.2021 | 04.03.2022
Mr. Muhammad Rehman (PMS BS-19) 19.01.2021 | 08.06.2021
Director, PDMA - 06.10.2021 | 10.02.2022
4. | Mr. Magbool Hussain (PMS BS-18), 18.04.2022 | 23.06.2022
DS, Industries Department

urs. faithfully,

Encls: As above:

(Agglications of 04-officers)

FICER (ESTT.})
PHENE # 091-9210529
Endst. No. & date even.

Copy of above is: forwarded to the following for information:-

1. Mr. Barkatulflah Khan (PMS BS-20), Special Secretary, E&SE
Department. |J i

2. Mr. Ghazan ar Ali (PMS BS-20), DG, Commerce é‘ducation &
Management Science, Khyber Pakhtunkhwa.

/3. Mr. Muhamméd Rehman (PMS BS-19) Director, PDMA.

4. Mr. Magbool Ajussain (PMS BS-18), DS, Indysfries\Department.
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FAL UNDER —-n._:h———,\_,__x—l\.ﬂ RER PARHTUNK
?prCES TRIBUNAL ACT, 1974 (KiTypriz p/\mﬁﬁ%g\%ﬂx
oF 1974) AGAINST THE NON-PAYMEN T/5T0pp s OF EXECiiTivi: -

" TLOWANCE FROM 19.11.2018 TO_19.137019 ; . d
LOWANCE el leCU18 TO 1903, CONTAINED 1N 176

¢ W STATEMENTS FoOR DECEMBER, 2018 JANluAgg
MU S X I )

RUARY. APRIL. 2019_AND_pAY PREPARED ON THE BASIS OF
%{'\T&"E)_EFZ\RIMENFNOT TEICATION DATED 070 7575 — - o-OF
TS

Praver: The part of the conditign No. 5 of the Finance Departmens -
ptification dated 02.02.2018 i.e. “Exceutive Alfowance will not be admissihle

lo 05D posts”, being ultra-vires of second aroviso to sectipy 10 of the Civil
Servants Act, 1973 (Khyber Pakhtunkbyys ~et No, XVTI of 1973), therefore.
ilegal, void ab-imitio, may o expunged from the notifiention and the
Respondents may be directed to male payment to the Appeliant of un~patd
Exccutive Allowance for the perivd from 19.£1.2018 10 19.03.2019.

7

Respectfully sheweth that:-
Facts of the Case
‘“ﬁ

. ishment Depactment kas
L The Government of Khyber Pakhtunkiwa, Establishment Depactment i \
. ) ; Admn. &
-Gy Vdered the posiing/transfer of the appellant from Dircctor (Lh 1
VRS j , chyber Pakhtunkhwa
: Finance), Provincial Services Acacemy, Khyber Pak ang
Pt i ion No. SO(E-IVEQAD/-1:201
';"'l.g"" Establishment Dzpartment vide potificadion No.
s
ed 111,201 (Annex-1). ¢ the former post
. 1©
2 The ppellant has yelinquished the charge ©

N in e
. 11,2018 (FN) in L

i

Establishrneng Departinent (Aunex-I1). scued by the Pravinein
The appellant as per Lasi Pay Ceftilicale (1.rc) !:-." “;cc )

’ ixectitive Allowanee
Services Acadeny was entitled to draw Exectit

3 S
\

Rs. 88875, per raonth (Annex-1T).

Nervieg Trivd
| caliivue
N "4;' . ' ‘.‘ J '
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i | BEFO'RE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
| PESHAWAR. |
Service Appeal No. 1132 of 2019

Mohammad Arshad, Additional Secretary, Inter-Provincial, Coordination
Department at Mian Rashid Hussain Shaheed Memorial Black, Civil Secretariat.

Peshawar CantonNmMeNnt.....cooovvecevie e s AT Appellant
S ' VERSUS
1. The Provincial Government through Chief Secretary, Pakhtunkhwa
Peshawar.

2. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Departmenr Khyber Pakhtunkhwa
Peshawar.

-4, The  Secretary, Finance Department, Khyber Pakhtunkhwa -

Peshawar..........ccoceesivevcineeeeencrsse ... RESpONdents.

- APPEAL UNDER SECITON-4 OF THE KHYBER PAKHTUNKWHA SERVICES

TRIBUNAL, ACT, 1974 (KHYBER PAKHTUNKHWA ACT NO. 1 OF 1974) AGAINST

- THE NON'PAYMENT[STOPPAGE OF EXECUTIVE ALLOWANCE FROM 19.11.2018

TO 19.03.2019, CONSTRAINED IN THE MONTHLY SALARY STATEMENTS FOR

DECEMBER, 2018. JANUARY, FEBRUARY, APRIL, 2019 AND PAY PREPARED ON
THE BASI OF FINANCE DEPARTMENT NOTIFICAIOTN DATED 02.02.2018.

Prayer: The part of the condition No. 5 of the Fiancé Department notification
dated 02.03.2018 i.e. “Executive Allowance will not be admissible in OSD posts”,
being ultra-vires of second provision to section 10 of the Civil Servants Act, 1973
(Khyber Pakhtunkhwa Act No. XVII of 1973}, therefore, illegal, void ab-initio, may
be expunged from the notiflcatlon and the Respondent may be directed to make
payment to the Appellant of un-paid Executive Allowance for the period from
©19.11.2018 to 19.03.20189. |

Respectfully Sheweth that:-

Facts of the Case ' .

1. The Government of Khyber Pakhtunkhwa, Establishment Department has
ordered the posting/transfer of the appellant from Director (Admn, &
Finance). Provincial Services Academy, Khyber Pakhtunkhwa to
Establishment Department vide notification No. SO(E-1)/E&DA/1- 12018
dated 13.11.2018 (Annex-I).

'2. The appellant has relinquished the charge of the former post on 19. 11 2018
(FN) and submitted arrival report on 19.11.2018 (FN) in the (FN in the
Establishment Departmental (Annex-It).

3. The appellant as per Last Pay Certificate (LPC) issued by the Provincial
Services Academy was entitled to draw Executive Allowance at the rate of
Rs 88815/ per month (Annex III)

BETTER COPY
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nicejcadre post of the appeflant, as novhere OSD post s included in the
category of posts mentioned in the Schedule of po
Pakhwnkhwa' —— (SecretadatDGsts appended to the Khyber
tat Group) Rules, 1997, hence he
i entitied to receive the executive allowance in view of Section- 10 of the A&
ipid. On the question of limitation, the appellant accentuated that his appeat is
otherwise well ie time bgt he also referred to judgments of Supreme Court of
aspakistan in 2006 PLC (CS) 1124 and 1995 PLC (CS) 1026, whereln it has been
held that pay and allowances being continuous cause of action are not hit by
imitation. The appellant prayed that in view the mentioned facts, part of
condition No. 5 of the Finance Department Notification dated' 02-02-2018 Le.
Executive allowance wilf not be admissible to OSD post, being u[tra wires of
second' proviso to Section 10 of the Civil Servant Act, 1973, therefere , illegal,

void ab-initio, may be expunged from the notification and the respondents may

(\W edﬁ'iake payment of un-paid executive allowance to the appeliant

for the period from 19-11-2018 to 19-03-2018.

04. Learned Aésistént F}glvocate General appeared on behalf of official

respondents contended that the appellant has challenged vires of a notification

1ssued on 02-02-2018, whereas he preferred departmental appeal on 05-09-

2019, which lS barred by time, That the officer was never posted outside the

cadre post, rather posting of an officer as OSD is merely aitemporary

arrangement and second proviso to Sectuon 10 of the Act is not appl!cable in

his case. Learned Asslstant Advocate General further added that the appellant

did not 'pefform any duty durin

admissible to the officers, who are actually wor

07. Learned Assistant Advocate1 Gen ral added

Scheddle-I1 of PMS Rules, 20

that poticy making Is the domain and discretion of the competent authority,
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06 THe question of jbrisdlction ls taken up first for

" which cannot be challenged. Rellance was placed on CA No, 827{2020 Learned

pssistant Advocate General prayed that the Instarit appeal b

merlt may be qi§missed. . }
. '
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05. Arguments heard and record perused, )

i A ——— i ——

appeliant Is seeking entltlemént to the exetutive allowance and ity

eing devold of o

cons deration. The

iis well settled

that allowance of any type s cavered by the term pay, which come under

terms and congii,tion of service of a ¢ivil servant, regarding which, the Judgment

of worthy Supreme Court of Pakistan reported as 1991 SCMR 1041 is very

wecmﬁﬁiortion of the same is reproduced as under:

" from the above-cited cases, It is evident st it has been cans/sténny helad

, Interalia Igy this court that a chil servant if is aggrieved by a final order, whether

k.

&

e .
otiginal or-appellate, passed by a departmental authority in respect of his terms and

conditions, his remeay, If any, Is by way of an appeal before the Service :ﬁibuna/‘e ven

where the case involves vires of a particular Service Rule or a ﬁlotl/fg‘-at/on or the

question, whether an accused civil servant can claim the right to be rep;esented b,l) a

counsel before the inquiry officer. We are inclined to hold that If a statutory rule or

notification adversely affects the terms and conditions of a civil servant, the same can

be treated as an order In terms of sub-sectlon (1) of Section 4 of the Act in order to

fite an appeal before Service Tribunal”.

Ll
A3

07, Furthermore, this Tribunal has already entertalned and decided a

Service Appeal No. 868/2019 *mnounced by e larger bench of this Tribunal on

14-01-2021, where the appefiant had chaflenged vires of Service Rules,

versely affecting terms and conditions of his service and

which was

Supported by judgments of Supreme Court of Pakistan in 1991 SCMR 1041,

L0 2004 SC 317, 2002 PLC (CS) 94, 2012 PLC (CS)1211, 2018 PLC; (CS) 40,
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3019 ch (CS)995 and PLD 1980 s 153. We are thus sure that thls Tribunal is

vested wnth the ]urlsdlctaon to entertain the instant appeal,

‘08, Now the question of llmitation is taken up for discusslon, The
contention of the learned assistant advocate general that departmenta! appeal

of the appellant is barred by time, does not hold any force, as the notif‘catlon

& quesuon was‘general in nature and not specfic for the appellant, When part
L

-of condltlon No S of the sald notification started adversely affecting

pay/fallowances of the appellant, he preferred departmental appeal -which was
' l

well within time. Moreover, the question relating to pay and allowa)nces being

recurring cause of action, therefare, fresh cause of action accrues to a civil

servant on receipt of salary of each month, It is thus’ held that the

deDartme“tgr’ppeal as well as the instant service appeal of the appeliant are

ithin time.

09. Now the moot question as to whether the appellant is entitled to

receive executive allowance, while serving against OSD post, is taken up for
discussion. In order to appreciate the controveréy properly, it would be
advantageous to reproduce the second proviso of Section 10 of Civll Servant

Act_, 1973, which is as under: a
}
l

Prowdea’ ﬁjrt/ref that, where & clvil servant is required to serve; i a post outside
his service or cadre, his tenns and conditions of service as to h/s pay sha/{ not be less

i
Tavorable than those to which he would have been entitled if he %had not been so
required to serve” .I [ .

(il
10, Placed on record is & notification dated 26-06-1997 ashoI {ing eleven

g,

‘categories of posts in BPS~19 pertaining to the service/cadre ?f the appellant,

o ek

but the post of OSD is nowhere mentioned in the schedule of posts, Schedule-

I'of PMS Rules, 2007 as mentioned by respondents In their comments was
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Also checked, which contains £3 categories of posts in @é’!é/%ut no
mention of the post of OSD. It is thus clear that upon the order of
the competent authority, the appellant was required to serve on a
post outside his service or order, therefore in light of second
proviso of the Act Ibid, the appellant is sl within his right to claim
the payment of executive allowance, as he would have been
_entitled to payment of the same, had he been posted on a post
within his service or cadre. Contention of the learned Assistant
Advocate General to the effect that -OSD is a temporary
arrangement and the officer did not actually perform. any duty,
there, he is not entitled to executive allowance, is misconceived for
the reason that had such contention being true, then the appellant
~ would not have been found entitled to other allowances already
- included in his pay. Since it was not the choice and willingness of
the appellant to be posted as OSD, therefore, he cannot be legally
deprived of the .payment of executive - allowance. In’ these
circumstances, the impugned part of condition No. 5 to the effect
~that executive allowance will niot e admissible to OSD posts being in
derogation of second proviso to section 10 of the Civil Servant Act,
1973 is liable to be struck down, particularly for the reason that the
Act is having overriding effect on any executive order/notification.
It is further clarified that salary of the appellant contains basic pay,
qualification péy and almost ten allowances including the executive
allowance and depriving a civil servant corm such allowance(s) on is
~ posting as OSD is highly discriminatory on the one hand and part of
the condition No. 5 of the notification i.e. “Executive allowance will
not be admissible to OSD posts” is in total violation of the second
- proviso of Section 10 of the Act Ibid. .
11. In view of the foregoing discussion; the instant appeal is
allowed and the portion of the Impugned notification to the effect
that executive allowance | ;
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will not be admissible to OSD posts Is ceclared as null and vold The appellant
'is held entitled to payment of the executive allowance for the perlod from 19-

11-2018 to 19-03-2019 with all consequential benefits If any. No orders as to-

costs. File be consignéd to record room.
" & ANNOUNGED ! -
09.06.2021
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GOVERNMENT OF KHYBER PAKHTUNKNWA
FINANCE DEPARTMENT
(REGULATION WING)

Dated Peshawar the 5™ fnly, 2022

In  pursusees
of judgment of Services Tribunal Khyber Pakhtunkhwa on 09-06-2021 in execution petition No-
16622 in service appeel No- 1{12/19 case titled Mr. Muhammad Arshsd vis Govt. of Khyber
Pakhturikhwa and upon decision of Provincial Cabinet in its meetieg held or: §3-0A-2022, the
Government of Khyber Pakhrunkhwa has bezn pleased 1o allow Executive allowance to the
officer i.¢, Muhanymad Arshad for the period he remained OSD with effect frm 19.51.2018

" 19.03.2019.

2- The said benefits shall, however, be specific to the petitioner and shail not he
trested/quoted as precederd.
Seeretary to Govt. of Khyber Pakhtunkhwa
Finsuce Department
ndst; at
Copy of the above is forwarded the:-

1- The Accountant General, Khyber Pakhtunkhsva.
2- Secretary ta Government of Khyber Pakhtunkhwa Establishient Departnient.

'3- The Direetor FMIU, Finance Department with the request fo upload the same on Finaree

Departrnent website. )
4. The Director, Staff Treining Institute (STI} E&A Department.
S- The Principal Secretary to Chief Minister Khyber Pakhtunkhwa
6- PSO to Chief Secretary Khyber Pakhtuokhwa.

7. Registrar, Services Tribunal Khyber Pakhtunkhws Peshawat.

[- The Section Officer (Cabinet) Government of Khyber Pakhnmikhws Establishment &
Administration Deparment with reference o his letter No- SOC (ERAD: 9-74:2022 datet
20™ June, 2022. ‘

8- PS to Secrciary to Governraent of Khyber Pakhtunkhwa Finance Depatment.

1 PS to Special Secretary (A & R), Finmee Deparoment.

0-PS to Speciat Secretrry (Budget), Finance Deparement. .

1- PA to Additional Secretary {Reg) Finance Departmeat. -

2-PA to Deputy Secretary (Reg-T) Finance Department. 7o

(3-Master File. /%be

MAQSODE KHAN)
SECTION OFFICER (SR. V)
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IN THE COURT OF __/(P ;@W/ﬂ’c/ //Zfé,wm/%/ /
. (Appellant)
é'(/‘%wft/ﬁ # 7 (Petitioner)
— J V0 (Plaintif)

VERSUS

(Respondent)

éﬂ/f‘ ‘9/% 2 p/’zf (Defendant)

uL/
7
g, Sk dpnt ,
Ve i o i N fof e [t IO o SRS Srmpeateidigh Couri T=————""
£ T eFTEN2096 hiereby appoiny And “onstitute Taitiur Al ’ .

iy

Peshawar, to appear, plead, act, compromise, withdraw or refef 10 arbllral.lotr:.ll‘or
me/us as my/our Counsel/Advocate in the above noted matter, wuh.out any hability
for his default and with the awthority to cngage/appoint any other
- Advocate/Counsel on my/our costs.

- I/We authorize the said Advocate to deposit, withdraw and reccive on my/our

behall all sums and amounts payable or deposited on my/our account in the above

- noted matter. The Advocate/Counsel is also at liberty to leave my/our cag at any
stage of the proceedings, if his any fee left unpaid or is outstanding against me/us.

i
Dated /2022 7 m \"0\

<~ (CLIENT)

o . .

Advocate High Court
BC-10-4240

CNIC: 17101-7395544-5

Cell No. 0333-9390916
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