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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

tss\ /2022SERVICE APPEAL NO. .

Mr. Ghaznfar Ali, (PMS, BS-20)
DG, Commerce Education & Management Science, 
Khyber Pakhtunkhwa, Peshawar.

1* t;!
' twra-.

(APPELLANT)

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief Secretary, 
Peshawar.

2. The Chief Secretary, Khyber Palditunlchwa, Civil secretariat Peshawar.

3. The Secretary, Establishment Department, Khyber Pakhtunkhwa, Civil 
secretariat Peshawar.

4. The Secretary, Finance Department, Khyber Palditunldiwa, Civil 
secretariat Peshawar.

(RESPONDENTS)

APPEAL UNDER SECTIOI^ 4 OF THE KHYBER 

PAKHTUNKHWA SERVICETIBUNALS ACT, 1974 AGAINST 

THE IMPUGNED ACTION OF RESPONDENTS OF NON­
PAYMENT/STOPPAGE OF EXECUTIVE ALLOWANCE 

DURING OSD PERIOD FROM 07.10.2021 TO 04.03.2022 AND
AGAINST THE CONDITION 5 OF THE FINANCE 

DEPARTMENT NOTIFICATION DATED 02.02.2018, 
WHEREIN IT MENTIONED THAT “EXECUTIVE 

ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS 

AND AGAINST NOT TAKING ACTION ON THE 

DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN 

THE STIPULATED PERIOD OF NINETY DAYS.

PRAYER:
THAT ON THE ACCEPTANCE OF THIS APPEAL, THE 

CONDITION N0.5 OF THE FINANCE DEPARTMENT

r
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NOTIFICATION DATED 02.02.2018 I.E “EXECUTIVE 

ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS” 

MAY KINDLY BE DECLARED NULL AND VOID AND 

RESPONDENTS MAY BE DIRECTED TO MAKE PAYMENT 

TO THE APPELLANT OF UN-PAID EXECUTIVE 

ALLOWANCE FOR THE PERIOD WHERE THE APPELLANT 

REMAINED OSD FROM 07.10.2021 TO 04.03.2022. ANY 

OTHER REMEDY WHICH THIS AUGUST TRIBUNAL 

DEEMS FIT AND APPROPRIATE THAT MAY ALSO BE 

AWARDED IN FAVOUR OF APPELLANT.

RESPECTFULLY SHEWTH:
FACTS:

1: That the appellant is presently serving as (PMS, BS-20) DG, 
Commerce Education & Management Science, Khyber Pakhtunkhwa, 
Peshawar and is performing his duty with devotion and honesty, 
whatsoever assign to him. .

2. That Respondent No.2 passed a notification dated 07.10.2021, 
whereby the appellant was transferred from MD Small Industries 

Board, Khyber Palditunkhwa to report to Establishment Department 
and remained there as OSD from 07.10.2021 to 04.03.2022 and 

executive allowance was deducted from the salary of the appellant 
during OSD period from 07.10.2021 to 04.03.2022. (Copy of order 

dated 07,10.2021 is attached as Annexure-A)

3. That the appellant as initial Basic pay was entitled to draw Executive 

allowance at the rate of Rs.103635/- per month, but he was kept 
deprived of executive allowance during OSD period from 07.10.2021 

to 04.03.2022 in the light of condition 5 of the finance department 
notification dated 02.02.20218, wherein it is mention that executive 

allowance will not be admissible to OSD post which is ultra vires to 

the second proviso section 10 of Civil Servant Act 1973. (Copy of 

notification dated 02.02.2018 is attached as Annexure-B)

4. That being aggrieved fonu the impugned action of the respondents of 

non-payment of executive allowance during OSD period from 

07.10.2021 to 04.03.2022, the appellant filed departmental appeal on 

05.07.2022 to respondent No.2 which was forwarded to, respondent 
No.4 for further necessary action through letter dated 29.07.2022, but 
no action has taken on the departmental appeal within the statutory
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period of ninety days. It js pertinent to mention here that the appellant 
inadvertently mentioned two durations of OSD periods i.e from 

08.02.2019 to 13.06.201:9 and from 07.10.2021 to 04.03.2022 in his 

departmental appeal, but he has granted executive allowance for the 

OSD period from 08.02.2019 to 13.06.2019, while the executive 

allowance of the OSD period from 07.10.2021 to 04.03.2022 was not 
paid the appellant. (Copies of departmental appeal and letter dated 

29.09'.2022 are attached as Annexure-C&D)

5. That now the appellant has no other remedy except to file the instant 
appeal in this Honorable Tribunal for redressal of his grievance on the 

following grounds amongst others.

GROUNDS:
A) That non-payment of executive allowance for the OSD period from 

07.10.2021 to 04.03.2022 to appellant and condition 5 of notification 

02.02.2018 are against the law, rules, facts and material on record, 
therefore not tenable.

B) That transfer and posting is the prerogative of the competent authority 

and posting of the appellant as OSD was not made on the choice and 

willingness of the appellant, but the competent authority has posted 

him as OSD, therefore the appellant should not be punished to deprive 

him from executive allowance during OSD period from 07.10.2021 to 

04.03.2022 for no fault on his part.

C) That OSD post against which salary of the appellant being drawn is 

not the service/cadre post of the appellant as no where OSD post is 

included in the category of posts mentioned in the schedule of post 
appended to the KP Provincial Civil Service (Secretariat Group) Rules 

1997, hence the appellant entitle to executive allowance during OSD 

period from 07.10.2021 to 04.03.2022.

D) That the posting of an officer as OSD is merely a temporary 

airangement and the officer under the rules is full time Government 
Servant and cannot perform duties other than his actual cadre/post, 
therefore, the appellant cannot be deprived from executive allowance 

merely on the basis of OSD.



Ur-v:s
E) That condition 5 of the notification dated 02.02.2018 is ultra vires of 

the second proviso of section 10 of the Civil Servant Act 1973 and 

condition 5 of the notification dated 02.02.2018 was also declared as 

null and void by this Honorable Tribunal in its judgment dated 

09.06.2021 rendered in Service Appeal No.1132/2019 title 

Muhammad Arshad VS Government of Khyber Pakhtunkhwa, 
therefore, there remain no ground to deprive the appellant from his 

legal right of executive allowance for the period he remained OSD 

from 07.10.2021 to 04.03.2022 on the basis of condition 5 of the 

notification dated 02.02.2018.

F) That similar nature Service Appeal No.1132/2019 title Muhammad 

Arshad VS Government of Khyber Pakhtunkhwa has been allowed by 

this Honorable Tribunal on 09.06.2021 and in the compliance of 

judgment dated 09.06.2021, executive allowance was allowed to 

Muhammad Arshad for the period he remained OSD vide notification 

dated 05.07.2022 and the appellant being similarly placed person is 

also entitled the same relief under the rule of consistency. (Copies of 

judgment dated 09.06.2021 and notification dated 05.07.2022 are 

attached as Annexure-E&F) '

G) That the appellant is legally entitled for executive allowance for the 

OSD period from 07.10.2021 to 04.03.2022 and depriving him from 

his legal right of executive allowance for the said period is against the 

norms of justice and fair play.

H) That the appellant seeks permission of this Honourable Tribunal to 

advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLA 

Ghazanfar A
THROUGH:

(TAIMUR m^lCHAN) 

ADVOCATE HIGH COURT 

PESHAWAR



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. /2022

Govt, of KP etcGhazanfar Ali V/S

AFFIDAVIT

I, Ghaznfar Ali, (PMS, BS-20) DG, Commerce Education & Management 
Science, Khyber Pakhtunkhwa, Peshawar (Appellant) do hereby affirm and 

declare that the contents of this service appeal are true and correct and 

nothing has been concealed from this august Court.

DEPONE

Ghazanfar Ali 
(APPELLANT)
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Government of
KhYBER pAKHTUNKHWA

Establishment Department
Dated Peshawar OcTobor 07. 2021

V..'

-•fv’.'.■f -.r'

rr r '

notification^.
-1/2021 ■ The Government of KhyberPakhtunkh'.va is pleased 

. .p order posting/ transfer of the following officers, in the best public interest, with 
•immediate effect:*-

SR.# NAME OF THE 
OFFICER

FROM
•V

1. Managing Director, Small I Report to Establishment 
Industries Development I Department fo^ further 
Board. Khyber Pakhtunkhwa I posting.

2. j SyedZafarAli Shah Awaiting posting^ in Managing C
! (PMS BS-19) Establishment Department ’ ■■ Industries

i Mr. Gha^anfarAli 
(PMS BS-20)

}

. c f, Small 
D'^-'-’lopment 

Board, Khyber ’‘.hiunkhwa, 
in his own pay A scale, vice 
Sr. No. 1

CHIEF SECRETARY
government of khyber pakhti

!
i.fi'flWA

ENDST. no. & DATE EVEN.
forwarded to the;- 
oipal Secretary to
cpal Secretary ‘o industries, Comrrierco S Technical

1. i\'inci
2. PAm
3. P-rcretary to Govt

education Department.
;■ coanlant tSetopfn.iii BiarJ,

J Chief Secretary, Khyber Pa special Seentn'.
lo Secretary ' i sOfE-ll) Establishm--

i ;stt)/AS (HRD)/ SO(Secret)/ SO ^ ,
-.f^O(IT) a^S CypK AdL-nitratlon Oe—t.

' 'N"':iwa.

• P^VPA to 
■tment. 

. Estate
£- I

A'

;;;:2S":!hting press Peshawar.

SECTION OFFICER (’ '
PH; #091-9210 '

1

)

fOtMDAfi r' I

CamScanner

u
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^ GOVERNMENT Of KHYBER 1*AKHI ij^khwa 

FINANCE DEPARTMEN T
s (REGU LATION \V I N<;)w \ 'I

Dalod Pealuw/arlhG 02/02/2018

MnTIFiCATlOH

d lo sanction Executive Allowance lo the tune o( 1 5 initial Basic Pny [lat monlh 
2017 lo PAS, PCS and PMS officers workint^ ayainst scheduled posts

The Governmom of kOiyber Pakhtur^khv/a nan been

please
as per Psy Scale
of Establlstiment and Adminlatfalion Departmenl as per rales mentioned apainsl each in 
L following table with Immodiats ohect.-

Initial Baste"] Rate of Executive 
Allowance Per IVionlh 

Rs.Firi.Q80/-

pay ScaleSii Pay
RsJS.720/'0T“ TAS7P^S/PMs"oificefs 

n?-------PAS’/P^^S officers In BS-20^
PAS/PCS/PMS officers in^BPS^

irl" PAS/PCS/Pi^ officers in Bb-ia 

~nfi------PAS/PCS/P^ officers in

2. Sij's=»» ~w «•“ "■""
above allowance. scheduled post and are ir^ receipt of

.Oh :,i;ia-rb^“
allovrances, whichever .3^^ and gratuity.

i “.:r.

Rs.69.090/-

Rs.59.2T0/-
RS.1.03,635/-

RrBe'.ena/-”
03. I ----- 4. Rs.57.525/-RS.38.35a/- j 

■Rs.30.37'^-'"’ Rs.45.550f-

1

V 3. PAS.

leave reserve posts.

finance department

un ft DATE EVE^

3 Principal Secretary to Governor. Khyher Pakhtunkhwa 
4' The Senior Member Board of Revenue.
6 The Additional Chief Secretary FATA.
6 The Additional Chief Secretary P&D Department.
7 ThP Secretary KP-Publlc Service Commission. Peshawar.
8 All the Administrative Secretaries to Govt of Khyber Pakhtunkhwa, 
o’ AM the Divisional Commissioners In Khyber Pakhlunkhwa.
10 All the Deputy Commissioners In Khyber Pakhtunknwa.
Ill All the District Account Officers in Khyber Pakhtunknwa.
12. Olreclor. FMlU Finance Deparlmenl.

’■ .. 13.. PSO to Chief Secfdlary, Khyber Pakhtunkhwa. Peshav/ar
-14. Budget Officar-IV, Finance Department

13. The PS to Secrelary Finance Department
ie. The PS.tbS^lalSeoVeiaryRnance Department ____^
17. The P'A to* Additional Secrelary (Regulations^ Finance Oepartn^t^^
18: Master File. /A /' ^

SECTION OFFICER (SR.U)

. Pe5hav.»ar.
1

a

section i^PFjCER iSR.ni
»<a8ter Ffle.

f

*' <• /Rp in■‘i..



«■' ■

•'O'-'

To

The Qhiel Secrelafy.
Esiaitshmeni Dapantnem,
KhyM^r Pakhtunkhwa

GRANT OF EXECUTJVfE ALLQWANClSubjed ‘: 
Dear Sir, Services Trib'jnal vscle Serv-ceH IS submIUad lha! Wiyber PakhiujiKlv^a 
Appes! Ne.1l32/20t& (Muhcmmacl «shad VS Ciiiel Secretary, Khv&er I'akhlunkhvw) tia^^ 
declared non admi&sibiliiy of Executive Allowance during OSDship as eiiscnmma ory ^ 
violatK'e of Cwii Servants Act 1973. and the Tribunal granted admisstbitity of *ecuiv 

Allowance against all OSD posts. The Tribonal ruled that, -

Depf/wng a c/Wf servant kom such Aiiomnco(s) 
os OSD fs /irgniy drscdminafOf>^ on one imd mid part of condi^wNa 
mmcmioiC B>^&cidm Mowatm wiit mt be admisstble to OSD 
totai violation of second seciion of Secdon 10 of Wte ib-d e pp / 
the impugn^ NaimaUrn to the effect fhaf ewcudVe aftoivance .v«i mt oe
admissible io OSD posts rs dectared as nuii and void

2. h is clear from the above mentioned text of the judgment of the r ribunat ma.
me judgment is hol me appellant specific, ralher it is general in nature appiscab^ .0 a i w 
are posted as OSO. Moreover, the Government has withdrawn appeal against ms ju c . 
horn me Supreme Court, so It has auained finaiiiy.

i
>
‘
i

t3. In the Sight of the above, it is requested that the undersigned may
granted executive allowance for a period o! 10 months (In two parts) when he was 

record whereof is available with SO(E-1) as per detail given below:-

From 8th Feb 2019 to 13th June 2019. 
From Tth Oct 2021 lo 4lh March 2022.

1,
2

Yours fai

;A, !
PMS. BS‘20 

Director General:. 
Corpmerce Education 

& Management Sciences

F

IHi

C.C:
Section Officer (H-i), Govt: of Khyber Pakhtunkhwa. Establishment Department

(GH>AZANFAR All) 
PMS, BS-20.

il
tf
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Government of 

Khyber Pakhtunkhwa 

Establishment Department

NO. so {E-I)E&AD/5-198/2l 
Dated Peshawar, the July 29, 202i

To

The Secretary to Government of Khyber Pakhtunkhwa, 
Finance Department.

SUBJECT: REQUEST FOE EXECUTIVE ALLOWANCE DURING OSD 
PERIOD.

Dear Sir,
I arn directed to refer to the subject noted and to enclose herewith 

copies of applications received from the following officers for grant of Executive 

Allowance of their OSD period, on the analogy of Mr. Muhammad Arshad 

(PCS SG BS-20), for further necessary action;-
Sr. Name of officer & designation OSD Period
No. From To

1. Mr Barkatullah Khan (PMS BS-20),
Special Secretary, E&SE Department

19.04.2019 09.01.2020
01.10.2021 03.06.2021

Mr. GhazanfarAli (PMS BS-20),
DG, Commerce Education & Management 
Science, Khyber Pakhtunkhwa.

08.02.2019 13.0^.2019
07.10.2021 04.03.2022

I 3. Mr. Muhammad Rehman (PMS BS-19)
Director, PDMA

19.01.2021 08.06.2021
06.10.2021 10.02.2022

Mr. Maqbool Hussain (PMS BS-18),
PS, Industries Department

4. 18.04.2022 23.06.2022

uTsTaithfully
\
\

Ends: As above: 
(Applications of 04-officers1■4

V

}: (zia-^-mXq) y
SECTIOhUen^fCER (ESTT.f) 

Ptl©fJE# 091-9210529
I
i

Endst. No. & date even.

Copy of above is forwarded to the following for information;-

1. Mr. Barkatullah Khan (PMS BS-20), Special Secretary, E&SE 
Department.

2. Mr. Ghazanf^ar Ali (PMS BS-20), DG, Commerce Education & 

Management Science, Khyber Pakhtunkhwa.
'3. Mr. Muhammad Rehman (PMS BS-19) Director, PDMA.
4. Mr. Maqbool Hussain (PMS BS-18), DS, lndusfriS\Department.

ly.

s
t
ki
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VI-USIJS

7])C Piovtricial Onvcrnme,n
paklUunklnvn, I’cshnwai*.
The CliicrSecrcUiry. Khybcr Pakli 
The Sccrclaiy llsinblishm

lino ii.|,

‘iwar.5. cm
Pcslinwai'.

.......

.........^^'-'Pnndcni,.

Khybcr
J.

AjMfiEJiROM-iajiaaiFTOl^ '

giiARY^ERjkiSrANO^Y^
FlMANCEjmiMEMTSoTmC^^

Prayer: TIic part of the condition No 5 «r th. r-
nolinwiioti tinted 02.01201 S i.c. “Executive AllnunncP Jn’'’"''. 
loOSD posts”, hciiig iiltni-vircs of second tmvkft * *'°**^eadmissiiil(; 
sen™. AC, 1973 (,b,v,,e.- P:..<.U«nZ;:, c ;rxtan r;973;;r f illegal, void ab-ini(io, may H.. expunned from m! .'r !?*’”’ 
tepoodanta may bo dirocteo m ,„„ko payment to the Appete'f oL‘!p,'w 
Exccutne Allowance for the peritfd from J9.fl.20l8 to 19.0.1.2019,

Respectfully slievveth liiat;- 

f£c(soniicCase

I- The Govcrnmcjil ofldiyhcr Pakhtiiiikiwva, E.slaliiishmeni Depanmeia hns

the pos'.ing/tiansfer of llic appellant from Director (.^dmll. ik
Provincial Services .Academy. Rhyber P.iklitiinkhi'.i (x'

^■'^’^blishmcni Departnienl vide notifie.aion No. SO(ti-IVhi^AlVl*l'-'^I''^

13.11.2015 (Annex-iy 
The appellant has rclinqinslicd the uharge of tlic foniier poM on 
'^■H.20]S (FN) and .submitted an-ival rcpoii on I9.II.20IS (I'N) m ib‘ 

^sfablishmenl D«;partinenl (Annex-M). , 
appellant as per Last Pay Ccrlillcalc (M’C) i.««

Acaden,;. was cnlillocl to draw l-xeciilivc Alh'waaec n. <'

c(| by <ho PmviiK-inl 
tluf rntc 0

3. The

tSTfiJ)■ per raonlli (Anncx-in). tm■“X

■JV /
Q^/jtMINtSn ,

sVi‘vic4 Trilmiml 
■ rtAlitrunf

^ >11 iI ■Lll



BETTER COPY lOV^ .
BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR.
Service Appeal No. 1132 of 2019

Mohammad Arshad, Additional Secretary, Inter-Provincial, Coordination
Department at Mian Rashid Hussain Shaheed Memorial Black, Civil Secretariat. 
Peshawar Cantonment Appellant

VERSUS
1. The Provincial Government through Chief Secretary, Pakhtunkhwa, 

Peshawar.
2. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department; Khyber Pakhtunkhwa 

Peshawar.
4. The 

Peshawar
Secretary, Finance Department, Khyber Pakhtunkhwa

Respondents.

APPEAL UNDER SECITON-4 OF THE KHYBER PAKHTUNKWHA SERVICES
TRIBUNAL, ACT, 1974 (KHYBER PAKHTUNKHWA ACT NO. 1 OF 1974) AGAINST
THE NON-PAYMENT/STOPPAGE OF EXECUTIVE ALLOWANCE FROM 19.11.2018
TO 19.03.2019, CONSTRAINED IN THE MONTHLY SALARY STATEMENTS FOR 

DECEMBER, 2018. JANUARY. FEBRUARY. APRIL. 2019 AND PAY PREPARED ON
IHE_BASI OF FINANCE DEPARTMENT NOTIFICAIOTN DATED 02.02.2018.

Prayer: The part of the condition No. 5 of the Fiance Department notification 
dated 02.03.2018 i.e. "Executive Allowance will not be admissible in OSD posts", 
being ultra-vires of second provision to section 10 of the Civil Servants Act, 1973 

(Khyber Pakhtunkhwa Act No. XVII of 1973), therefore, illegal, void ab-initio, may 

be expunged from the notification and the Respondent may be directed to make 

payment to the Appellant of un-paid Executive Allowance for the period from 
19.11.2018 to 19.03.2019.

Respectfully Sheweth that:-

Facts of the Case
1. The Government of Khyber Pakhtunkhwa, Establishment Department has 

ordered the posting/transfer of the appellant from Director (Admn. & 

Finance). Provincial Services Academy, Khyber Pakhtunkhwa to 

Establishment Department vide notification No. SO(E-I)/E&DA/1-12018 
dated 13.11.2018 (Annex-1).

2. The appellant has relinquished the charge of the former post on 19.11.2018 
(FN) and submitted arrival report on 19.11.2018 (FN) in the (FN in the 

Establishment Departmental (Annex-ll).
3. The appellant as per Last Pay Certificate (LPC) issued by the Provincial 

Services Academy was entitled to draw Executive Allowance at the rate of 
Rs. 88815/- per month (Annex-Ill)
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Service Appeal

Date of Institution 
Date of Decision '^S-09.2019

"• 09.06.2021

secretariat 

(Appellant) ■

i
♦ » i

VERSIK

provincial Government through Chief Secretary Education

olhe/5'
P.snd three

(Respondents)•• -I-
. I

[■IUHAMMAD ARSHAD 
Appellant In Person

MR. RIAZ AHMAD PAINDAKHEIL ' 
Assistant Advocate General For Respondents

MEMBER (I) 
MEMBER (E)

, MR.SALAH-UD-DIN 
HR.AT1Q U^Hl^AN WAZIR

JUDGMENT; -
are that theMt^ATIO HR RFHMAN WAZIR: - Brief facts of the ca^eS

rtment for almost five
appellant while posted as OSD in Establishment Depa

executive allowance
in light of Finance

executive allowance to
P^nths was kept deprived of the 

*^Paitment Notification dated 02-02-2018, which ba
In aof the notification

nd forv/arded to

rised of

OSD R'^sts. The appsllan: chaliefiged the sad cla
essed a'•'’S'tniental appeal dated 15-05-2019, which ^vasproc

buttheapP®"®"^"as not app
Rna^^6 Departrnent for necessary action,

xttsrBv
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v^iithln the stipulated time period, 

gal with prayers that part of

Ilienee the

'■'indltlon No,
'‘I’Pellant fiigd tt,g 

5 of pi

OSD posts'; being ultra-vires of

i
app

nance
rtrps ^1/peP^ ["^WUInotbe n

Vjibie =®«nd proviso to sectio
,|, savant Act, 1973(Khyber Pakhtunkhwa Act Mo xviti

!jdniiss n 10 of
Civi of 1973),

0 notification and the
dents may be directed to make payment to the appellant of

illegal, void ab-lnitlo, may be expunged from th

f«spcn un-pa(d
^ecutive allowance for the period from 19-11-2018 to 19-03-2019. ' i

Written reply/comments were submitted by respondents.
I 02.

While challenging vires of Finance Department Notification dated 02- 
^Kea^llant Pro se argued the case and contended that this Tribunal 

got jurisdiction to entertain the appeal of the appellant and referred to the 

jijdgment of Supreme Court of Pakistan reported in 1991 SCMR 1041, which 

allows a civil servant to file appeal before the Service Tribunal, if a;statutory

notification adversely affects the terms and conditions of a dvtl

■ the said
i

the fact 

of terms

(I2'20l

rule or a

servant. Tlie appellant contended that since part of condition No 5.o

notification adversely affect pay/allowances of the appellantj arjl 
*

Knnotbe denied that pay/allowance does come under the definitior

Tribunal has got jurisdiction to
conditions of service, therefore, this

entertain the instant appeal. The appellant further added that such cond

iso of Section

of the basic law. niegal 

an executive

‘^''Tipugned notiRcation Is in total contravention to second prov

Qvii Servant Act, 1973, which is ultra-vires 

void ab-initio. The appellant further argued 

^'’/notification and clause of an Act are in con

that where 

tradictlon to 

nded that the 

been drawn

. Snd
each other, 

OSD |S5St 

Is not
would prevail. The appellant conte 

against which satory of the appellant has
'^TTESTEn
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1
5efvice/cad''e post of the appellant, as noS^here OSD post Is included in the 

category of posts mentioned in the Schedule of posts appended to the Khyber 

pakhtunkhwa, Provincial Civil Service (Secretariat Group) Rules, 1997, hence he 

[s entitled to receive the executive allowance in view of Section-10 of the Act 

ibid. Oo the question of limitation, the appellant accentuated that his appeal is 

otherwise well in time but he also referred to judgments of Supreme Court of 

^Pakistan in 2006 PLC (CS) 1124 and 1995 PLC (CS) 1026, wherein it has been 

held that pay and allowances being continuous cause of action are not hit by

(imitation. The appellant prayed that In view the mentioned facte, part of
: r •

condition No. 5 of the Finance Department Notification dated; 02-02-2018 I.e.
* i

executive allowance will not be admissible to OSD post, being ultra-vires of 

second' proviso to Section 10 of the Civil Servant Act, 1973, therefore , illegal, 

void ab-tnitio, may be expunged from the notification and the respondents may 

lecTtomake payment of un-paid executive allowance to the appellant

forthe period from 19-11-2018 to 19-03-2019.

4*

Vn rA/
1
1
I
1

I

I

!
I
i

be dlrei

behalf of ofndaiLearned Assistant Advocate General appeared on04.
pendents contended that the appellant has challenged vires of a notification

on 05-09-
res

he preferred departmental appealIssued on 02-02-2018, whereas
posted outside the2019, which is barred by time, That the officer was never

OSD is merely a -temporaryrather posting of an officer ascadre post, 

arrangement and second proviso
to Section 10 of the Art is not applicable in

General further added that th| appellant 

and such allowance Is only
his case, Learned Assistant Advocate

I * rduty during the perioddid not perform any

admissible to 
Schediile-n 7pMS Rules, 2007, Learned Assistant

khat policy making Is the domain and discretion .

a
actually working Against if 2 post f

Advocatel Geni irai added
the officers, who are

;
of the competent: authority.
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cannot be challenged. Reliance was placed on CA No. 827^2020. 

assistant Advocate General prayed that the Instant 

merit may be dismissed.

Arguments heard and record perused.

■Thfe question of jurisdiction Is taken up first for jcons deration. The 

appellant Is seeking endtlepre'nt'to the executive allowance and It Is well settled 

that allowance of any type Is covered by the term pay, which come under 

terms and condition of sendee of a civil servant, regarding which, the Judgment 

Of worthy Supreme Court of Pakistan reported

of reproduced as under:

From the above-cited cases. It is evident that it has been consistentiy held

. interalla by thiSt court that a civil servant if is aggrieved by a final order, 
n. ‘H., j v

oHginai or-appellate, passed by a departmental authority in respect of his terms and 

conditions, his remedy. If any, is by waypfan appeal before the Service Tribunal even 

where the case involves vires of a particular Service Rule or a NotlFcation or the 

question, whether an accused dvH servant can claim the right to be represented by a 

counsel before the inquiry officer. We are inclined to hold that if a statutory rule or 

notiffcahbn adversely affects the terms and conditions of a civil servant the same 

be treated as an order In terms of sub-section (1) of Section 4 of the Act in order to 

file an appeal before Service Tn'bunar,

9 ^
Learned 

appeal being devoid of

5
05. /

06i

I

as 1991 SCMR 1041 is very

whether

I

can

.t

07. Furthermore, this Tribunal has already entertained and decided a 

Service Appeal No. 868/2019 announced by s larger bench of this Tribunal on 

H-01-2021, where the appellant had challenged vires of Service Rules, 

adversely affecting terms and conditions of his service and which was 

supported by judgments of Supreme Court of Pakistan in 1991 SCMR 1041, 

PLD 2004 SC 317, 2002 PLC (CS) 94, 2012 PI.C (CS)1211, 2018 PL(^{CS) 40,

*

, •

It
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■^019 PLC (CS)995 and PLD 1980 SC 153. We are thus 

vested with the jurisdiction to entertain the instant
sure that this Tribunal Is/ *

sppeai. /

Now the question of limitation

contention of the learned assistant advocate general that departmental appeal 

of the appellant is barred by time, does

08. Ais taken up for discussion. The
O-j i

not hold any force, as tlie notification 
j,ln questo^ was^^general in nature and not specinc for the appellant. When part 

of condition No. 5 of the said notification 

pay/allowances of the appellant, he preferred departmental
started adversely affecting 

appeal,:whlch was
well within time. Moreover, the question relating to pay and dllowJnces being ■

recurring cause of action, tlierefore. fresh i

cause of action accrues to a civil
: i

servant on receipt of salary of each month. It is thus' held that the 

departir^tcT^ppeal

•Within time.

as well as the instant service appeal of the appellant are

09. Now the moot question as to whether the appellant is entitled to 

receive executive allowance, while serving against OSD post, is taken up for 

discussion. In order to appreciate the controversy properly, it'would be 

advantageous to reproduce the second proviso of Section 10 of Civil Servant 

Act, 1973, which Is as under; \

<
"Provided further that, where a civil servant Is required to serve\ln a '^ost outside 

his service or cadre, his terms and conditions of service as to his pay shall not be /essI »
^vorabie than those to which he would have been entitled if he \had qot been so 

required to serve".

1
}
j ■

I I
Placed on record is a notification dated 26-06-1997 shovjing eleven

•—j.

categories of posts in BPS-19 pertaining to the service/cadre (jf thej appellant, 

but the post of OSD is nowhere mentioned in the schedule of posts. Schedule- 

II of PMS Rules, 2007 as mentioned by respondents In their comments

attested

10.
I

was

I uulimvui*
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jyed for the reason that had such contention being true, then she 
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is pay. Since it was not the choice and willingness,of the ao^ilai^ 

, therefore, he cannot be legally deprived of the

In these circumstances, the impugned partofcor^n
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Also checked, which contains categories of posts 

mention of the post of OSD. It is thus clear that upon the order of 

the competent authority, the appellant was required to serve on a 

post outside his service

ut no

or order, therefore in light of second 

proviso of the Act Ibid, the appellant is =-= within his right to claim 

the payment of executive allowance, as he would have been 

entitled to payment of the same, had he been posted on a post
within his service or cadre. Contention of the learned Assistant 
Advocate General to the effect that OSD is a temporary 

arrangement and the officer did not actually perform any duty, 
there, he is not entitled to executive allowance, is misconceived for 

that had such contention being true, then the appellant 
would not have been found entitled to other allowances already 

included in his pay. Since it was not the choice and willingness of 

the appellant to be posted as OSD, therefore, he cannot be legally 

deprived of the payment of executive allowance, 

circumstances, the impugned part of condition No. 5 to the effect 

that executive allowance will not e admissible to OSD posts being in 

derogation of second proviso to section 10 of the Civil Servant Act, 
1973 is liable to be struck down, particularly for the reason that the 

Act is having overriding effect on any executive order/notification. 

It is further clarified that salary of the appellant contains basic pay, 
qualification pay and almost ten allowances including the executive 

allowance and depriving a civil servant corm such allowance(s) on is 

posting as OSD is highly discriminatory on the one hand and part of 

the condition No. 5 of the notification i.e. "Executive allowance will 
not be admissible to OSD posts" is in total violation of the second
proviso of Section 10 of the Act Ibid.

the reason

In these

11. In view of the foregoing discussion, the instant appeal is 

allowed and the portion of the Impugned notification to the effect 

that executive allowance
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will not be admissible to OSD posts Is declared as null and void. The appellant 

is held entitled to payment of the executive allowance for the period from 19- 

11-2018 to 19-03-2019 with all conseciuential benefits If any. No orders as to- 

costs. File be consigned to record room.

I

■ ^announged; '■
09.06.20“21

//..V ^
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'■GOA'ERNMENT of KHYBER PAKWrUNKIWA 
finance DEPARTMEOT 

(REGULATION WING)
Dated Peshawar the 5* Inly, 2022

I
i-
!

t .

j

i
]^(>TrFTCATIQ!i

IItj ptirsuar-ctA11o^f nr>lMttliareioad ArThadV?S32x
09-06-2021 ificxtoiitJonpctidoiiNo-

1 NO.I
ofjudgment of Slices Triboiffli KlijtoPakhiualch^^ 4_

1(32/19 case tided Mr. Muhamrawl Arshsd yS% Oovt of KUyber
1 i

\66f22 in service iqjpeal No- 
PakhtaVhwa and upon decision of Pn«iocial Cabinet in to meenng held o. 13.0M022. .M

has been pleased to alltm' ExccutP« rtiiowance to fht
.;i.2Rl8 n-

I

>
I

Goveraintail of Khyber Pakhwttishwa
officer i.e. Muhammad Amhad for *e period he remained OSD wits entot from 1...

'
!

I 19.03,2019.
the petitioner nnd sJliaU not lu:

The said benefits shall, however, be specific to2-
trested/quoted as precederit

Seemtary to Govt ofKhyber Pakhtunkhwa 
Finaacc Deptrtineisf

i
i

Knifati No & date eveft
Ccqiy of the above is forwarded die:-
^ TlieAccotmijmtCtetwiahKhyberPakh^

D^jartmcntwelKile.
4- The Bfetetof, Staff TrMmng Institute (STI) E&A Dqwrtmcm.
5- ThePrinc^SeortarytoOiMMimsta-Khy^ ,
6- PSO to OucfScaaitiaiy Khyber PakhtanWiwa.
7- R«8i^-S->oesTribu»dKhyb«Prf*tonkb«P«ha^^ Earabliahmen. i
I - The Section Officer (CaWnet) Govanment of datet

Adnuntoration Deparment with reference to his letter ho- SOC (EAAD v

S- re to eovwnracnt of Khyber FaMituaUiws Finance DcpannKot.
u PS to Spedal Secretary (A &RK Finance Depjmrnent

IT** .0- PS to Special Sccretnty (Budget), Finance Dqiamnad.
, 1 - PA to Additional Secictary (Reg) Fmatwc Depaitmcnt 

Q i2-FA to Dqjuty Sreietary (Reg-I) Finance EfepartmenL 
l3-MasterFi!e.

i
1

i
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n'AKALaxnama

:o::NO.

KPIN TMli COURT 01-
(AppL'Iliint)
(Pclilioncr)
(PlaintifO

VERSUS

(F^csponclcni)
(Defendani)4mJ^i ^ PP.-eiu

//

\i/\y.
^nd ^onsiiuiie Tiiiiiiiii'... ^ - 

Pesfunviir, to appeaT, plead, act, compromise, withdraw or lefer to '
me/iis as my/oiir Counscl/Advocate in the above noted matter, without any la i i y 
for his default and with the authority to engage/appoint any other

If ^I5d^Wc6y ap^i^^

Advocate/Counsel on my/our costs.

!/\Ve authorize the said Advocate to deposit, withdraw and receive on my/oiir 
behalfall sums and amounts payable or deposited on my/our account in tltf above 
noted matter. The Advocatc/Counse! is also at liberty to leave my/our .cas.’ at an\ 
stage of the proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /2022
(CLIENT)

ACCEPTED
A

TAIMUW^IKHAN 
Advocate High Court 

BC-10‘4240
CMC: 17101-7395544-5 
Cell No. 0333-9390916
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