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The appeal of Mr. Muhammad Rehman resubmitted
today by Mr. Taimur Ali Khan Advocate. 1t is fixed for
preliminary hearing before Single Bench at Peshawar
on__ . Notices be issued to appellant and his counscl
for the date fixed.

By the drder of Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

SERVICE APPEAL No.fg © 1022

Mr. Muhammad Rehman, (PMS, BS-19) Lo
Director Relief, Operation & Coordination, N = 2282~
PDMA, Khyber Pakhtunkhwa, Peshawar. T

(APPELLANT)

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary,
Peshawar. )

The Chief Secretary, Khyber Pakhtunkhwa, Civil secretariat Peshawar.

The Secretary, Establishment Department; Khyber Pakhtunkhwa, Civil
secretariat Peshawar.

The Secretary, Finance Department, Khyber Pakhtunkhwa, Civil

secretariat Peshawar.
: (RESPONDENTYS)

APPEAL UNDER SECTIO 4 OF THE KHYBER
PAKHTUNKHWA SERVICETIBUNALS ACT, 1974 AGAINST
THE IMPUGNED ACTION OF RESPONDENTS OF NON-

- fgvo-tey PAYMENT/STOPPAGE  OF EXECUTIVE ALLOWANCE

FROM 19.01.2021 TO 08.06.2021 AND FROM 06.10.2021 TO

10.02.2022 AND AGAINST THE CONDITION 5 OF THE

FINANCE DEPARTMENT NOTIFICATION DATED 02.02.2018,
WHEREIN IT MENTIONED THAT  “EXECUTIVE
" ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS

AND AGAINST NOT TAKING ACTION ON THE
" DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
" THE STIPULATED PERIOD OF NINETY DAYS.

PRAYER:

- THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
CONDITION NO.5 OF THE FINANCE DEPARTMENT



NOTIFICATION DATED 02.022018 LE “EXECUTIVE
ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS”
MAY KINDLY BE DECLARED NULL AND VOID AND
RESPONDENTS MAY BE DIRECTED TO MAKE PAYMENT
TO THE APPELLANT OF UN-PAID EXECUTIVE
ALLOWANCE FOR THE PERIOD WHERE THE APPELLANT
REMAINED OSD FROM 19.01.2021 TO 08.06.2021 AND FROM
06.10.2021 TO 10.02.2022. ANY OTHER REMEDY WHICH
THIS AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE
THAT MAY ALSO BE AWARDED IN FAVOUR OF
~APPELLANT.

" RESPECTFULLY SHEWTH

 FACTS: -

1 That the appellant is presently serving as (PMS, BS-19) Director

Relief, Operation & Coordination, PDMA, Khyber Pakhtunkhwa and

~ is performing his duty with devotion and honesty, whatsoever assign
- to him. "

2. That the appellant alohg with other officials were no‘minat_ecl for
mandatory training of Mid Management Course (MCMC) along with
27 officers which was commenced from 01.02.2021 to 07.05.2021 at

" National Institute of M_anagement (NIM) Peshawar, Quetta, Karachi
~and Lahore vide lettef/memo 09.02.2021. (Copy of letter/memo
dated 09.02.2021 is atfached as Annexure-A)

3. That Respondent No.2 passed a notification dated 13.01.2021,
~ whereby the appellant was transferred from Industries, Commerce &
" Technical Education Department to report to Establishment
. Department and in the compliance of order dated 13.01.2021 the
q_appellant relinquished the charge of the post on 18. 01.2021 and
submitted his arrival report in the Establishment Department on
19.01.2021 and remained there as OSD. It is pertinent to mention here
that other 27 officers who were nominated along with the appellant
were drawing pay & allowance including executive allowance agamst
the said post and scale in their respective department, but executive
allowance was deducted from the salary of the appellant while

" mandatory training of MCMC is part of the service. (Copies of order
dated 13.01.2021 and charge report are attached as Annexure-
B&C)
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4. That after completing training of MCMC, the appellant was posted as

Additional Secretary (HRD) Establishment & Administration
Department vide notification dated 28. 05.2021 and assumed the
charge of the post on the same day i.e 28. 05.2021 which is evident
from the charge assumption report, but just after performing duty for
four months as Additional Secretary (HRD), the appellant was again
reported to Establishment Department vide notification- dated
27.09.2021 and remained there as OSD till 10.02.2022. (Copies of
charge report and notification dated 27.09.2021 are attached as
Annexure-D&E)

. That the appellant as initial basic pay was entitled to draw Executive

allowance at the rate of Rs.88815/- per month, but he was kept
deprived of executive allowance during OSD period from 19.01.2021
to 08.06.2021 and from 06.10.2021 to 10.02.2022 in the light of

~ condition 5 of the finance department notification dated 02.02.20218,
. wherein it is mentioned that executive allowance will not be
" admissible to OSD post which is ultra vires to the second prov1so

section 10 of Civil Servant Act 1973. (Copy of notification dated
02.02.2018 is attached as Annexure-F)

[y

. That being aggrieved form the impugned action of the respondents of

non-payment of executive allowance during OSD period from
19.01.2021 to 08.06. 2021 and from 06.10.2021 to 10.02.2022, the
appellant filed departmenta] appeal on 17.07.2022 to respondent No 2
which was forwarded to respondent No.4 for further necessary actlon
through letter dated 29.07. 2022, but no action has taken on the
departmental appeal “within the statutory period of ninety days.
(Copies of departmental appeal and letter dated 29.09.2022 are
attached as Annexure-G&H)

. That now the appellant has no other remedy except to file the instant

appeal in this Honorable Tribunal for redressal of his grievance on the -
following grounds amongst others. '

GROUNDS:
A) That non-payment of executive allowance for the OSD perlod from

19.01.2021 to 08.06. 2021 and from 06.10.2021 to 10.02. 2022 to
appellant and condition 5 of notification 02.02.2018 are against the
law, rules, facts and material on record, therefore not tenable.



B) That transfer and postmg is the prerogative of the competent authority
and postlng of the appellant as OSD was not made on the choice and
willingness of the appellant, but the competent authority has posted

“him as OSD, therefore the appellant should not be punished to deprive
“him from executive allowance during OSD period from 19.01 2021 to
'08.06.2021 and from 06.10.2021 to 10.02.2022 for no fault on-his

part.

C) That OSD post against which salary of the appellant being drawn is
not the service/cadre post of the appellant as no where OSD post is
included in the category of posts mentioned in the schedule of post
appended to the KP Provincial Civil Service (Secretariat Group) Rules
1997, hence the appellant entitle to executive allowance during OSD
period from 19.01.2021 to 08.06.2021 and from 06.10.2021 to
10.02.2022.

D) That the posting of an officer as OSD is merely a temporary
arrangement and the officer under the rules is full time Government
Servant and cannot perform duties other than his actual cadre/post
therefore, the appellant cannot be deprived from executive allowance
merely on the basis of OSD. -

I

E) That condition 5 of the notification dated 02.02. 2018 is ultra vires of
the second proviso of section 10 of the Civil Servant Act 1973 and
condition 5 of the notification dated 02.02.2018 was also declared as
null and void by this Honorable Tribunal in its judgment dated
09.06.2021 rendered in Service Appeal No.1132/2019 tltle
Muhammad Arshad VS Government of Khyber Pakhtunkhwa
therefore, there remain no ground to deprive the appellant from his

~ legal right of executive allowance for the period he remained OSD
from 19.01.2021 to 08.06.2021 and from 06.10.2021 to 10.02. 2022 on
the basis of condition 5 of the notification dated 02.02.2018.

F) That similar nature Service Appeal No. 1132/2019 title Muhammad
Arshad VS.Government of Khyber Pakhtunkhwa has been allowed by
this Honorable Tribunal on 09.06.2021 and in the compliance of
judgment dated 09.06. 2021, executive allowance was allowed to
Muhammad Arshad for the period he remained OSD vide notification
dated 05.07.2022 and the appellant being similarly placed person is

. also entitled the same relief under the rule of consistency. (Copies of
~ judgment dated 09.06,2021 and notification dated 05.07.2022 are
attached as Ann‘exuréJ&J) -



G) That the appellant is legally entitled for executive allowance for.the
OSD period from 19.01.2021 to 08.06.2021 and from 06.10.2021 to
10.02.2022 and depriving him from his legal right of executive
allowance for the said period is against the norms of justice and fair

play.

H) That the appellant seeks permission of this Honourable Tribunal to
advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT
Muhamma hman -
THROUGH:;: '
(TAIM 1 KHAN)
ADVOCATE HIGH COURT
PESHAWAR



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
SERVICE APPEAL NO. /2022
Muhammad Rehman V/S Govt. of KP etc
AFFIDAVIT

I, Muhammad Rehman, (PMS, BS-19) Director Relief, Operation &
Coordination, PDMA, Khyber Pakhtunkhwa, Peshawar (Appellant) do
hereby affirm and declare that the contents of this service appeal are true and
correct and nothing has been concealed from this august Court -

DEPONENT

Muhammad Rehman
(APPELLANT)
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§ GOVERNMENT OF -
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
' (HRD WING)

NO.SO(HRD-1)ED/2-3/315" MCMC/2020
Dated Peshawar the, 09/02/2021.

TJo : .

' The Director {Admn & Pin).
Provincial Services Academ).
House No. 170, Streas-15,
Sector G-3, Phase-ll,
Hayatabad Peshawar

Subject:- - SPITTING OF MID CAREER MANAGEMENT COURSE (MCMC) INTO TWO PARTS.

| am directed to refer to your letter No. DD(A)S&T/MCMC 1/4-11/2021/15/17 dated
12/01/2021 on the subject noted above and to state that 31% Mid Career Management ===== has been
started on 1% February, 2021 at NIM Peshawar. Queta, Karachi and Lahore, for 10 weeks upto
09/04/2021. The following PMS BS-18 Officers have been nominated by Establishment Davison,
Islamabad, for the said contact:- '

Syed Muhammad Sohail, project Director, Swabi Developments Authority.

1.

2. Mr. Javed Ullah, Additional Secretary, Local Government Department.

3. Mr. Muhammad ===== Additional Secretary (R-I) E&AD.

4. Mr. Abdul Kabir Khan, Additional Commissioner, Mardan.

5. Mr. Javed Ali, Registrar, KP Appellants Tribunal on - Tax on Service.

6. Mr. Muhammad Rehman, Additional Secretary ====, ‘

7. Mr. Muhammad Yaqoob Barki, OProject Director, Kanal Des Authority.

8. Mer. Ghazi Nawaz, Project Director === Development Authority.

9. Mr. Muhammad Nazir Khan, Addl: Secretary, Regulation, Weifare Deptt.
10. Syed Kazim Hussain Shah, Member (G), Governor’s Inspections Team.
11.  Mr. Muhammad Kashif Nadeem, Project Director, Bannu Des. Authority.
12.  Mr. Muhammad Instead-l, Additional Secretary Hearing.

13.  Mr. Habibuliah Arif, Additional Secretary Zakat Uliah

14. Mr. Naeem Akhtar, DMO, EMA

15, Mr. Khalid Khah, Deputy Commissioner Lower =====

16.  Mr. Farhad Wazir. Additional Secretary ==== Deptt.

17.  Mr. Muhammad Hayat. Additional Secretary Secreary CM. Secretariat.
18. Mr. Zeeshan Abdulilah, Director PDMA.

19. Mr. Noor Alam Khan, ADC Dilkhan.

20.  Mr. Minhas-ud-Din, DMO EMA.

21.  Mr. Noorul Amin-I, ADC (T&P) ====

22.  Mr. Shah Saud, Deputy Commission Upper Chitral. i
23.  Mr. Muhammad Sher, Deputy Secretary, ST & IT.

24.  Mr. Irfanullah Khan Wazir, Deputy Secretary, Irrigation.

25.  Mr. Muhammad Riaz Kha, ADC(F&P) Khyber.

26. Mr. Naghmana, Director (HR) PDMA

27. M. Arshad Ali, Addl. Secretary P&D.

28.  Mr. Abdul Nasir Khan, Addl. Secretary Higher Educating

Endst: No. & date as above o === Officer E&D-1)
i Copy forwarded to:- : .
1. PS to Special Secretary (Estab) Establishment Department.
.+ 2. PSto Additional Secretary (HRD), Establishment Department
3. PS to Additional Secretary (HRD), Establishment Department.
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GOVERNMENT OF )
KHYBER PAKHTUNKHWA b
ESTABLISHMENT DEPARTMENT ="

Dated Poshawar January 13, 2021

NOTIFICATION

NO. SO(E-)//E&ADI1-1 12021. The Competent Authority is pleased to order posting/transfer of
the following officers, in the best public interest, with immediate effect:-

g — e

NAME OF THE
OFFICER

—=IMr_ Musharral Khan | Awaiting  posting 0 | Additional Secretary, Industries,
Marwat | Establishment Commerce & Tephnical
(PMS BS-19) Department. Edugaztian Department vice Sr.
0. 02.
2. Mr. Muhammad | Additional Secretary, | Report to  Establishment
Rehman industries, Commerce & Department.
(PMS BS-19 a.c.b) Technical Education
Department.
13 Mr. Yousaf Ali Deputy ~  Secretary, Director (Finance/Admn}, Culture
{PMS BS-18) Transport & Mass Transit | & Tourism Authority, Khyber
_ Department. Pakhtunkhwa, in his own pay &
scale, on deputation basis,
against the vacant post.
4. M. Muhammad | Deputy Secretary, Higher Deputy Secretary, Transport &
Nadeem Akhtar Education Department. Mass Transit Department vice Sr.
~ (PMS BS-18) No. 3

CHIEF SECRETARY
GOVERNMENT OF KHYBER PAKHTUNKHWA

Copy forwarded to the:-

Additional Chief Secretary, P&D Department.

Senior Member Board of Revenue, Khyber Pakhtunkhwa

Principal Secretary to Goveror, Khyber Pakhtunkhwa

Principal Secretary to Chief Minister, Khyber Pakhtunkfiwa.

All Administrative Secretaries in Khyber Pakhtunkhwa (concerned).

Accountant General, Knyber Pakhtunkhwa.

Director General, Culture & Tourism, Khyber Pakhtunkhwa.

Director General, Information & P.Rs Khyber Pakhtunkhwa.

PS to Chief Secretary, Khyber Pakhtunkhwa.
, District Accounts Officer, Swat. ,
" PS to Secretaries Establishment and Administration Departments.
. PS to Special Secretary (E)/ D.S.(Admn)/D.S. (Estt.)/ SO(Secret)ISO(HRD-UISO(E‘
~ 1)/DD(IT) and ACSO Cypher E&AD. ‘
13. Officers concerned.
14. Manager, Gowt. Printing Press Peshawar.

PENB O WN S

RN G G N
N = O

SECTION OFFICER (ESTF- N
PH: # 091 9210529

¥
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g7 Copy forwarded o the:- )

Accoumtant General, Khyber Pahhiunkbwa, Pechasor

Secretary Industrics. Commerce and Technteal T ducutivin 7 6t
Pakhtunkhwa, Peshawar,

PSO to Chiefl Secretary, Khyber Pakhtunkhwa, Poshawar

Secretary Establishment. Khyber Pakhtunkhwa. Peshiaw

Section Officer (E-13, Establishment Department, Bhehor ot La
Peshawar. P ‘

Section Officer (Secret). Establishment Departnient. Kiis oo, Panttaisi v,

Peshawar. /

S
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Additional Secretary (PMN-BN-19
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Cony ratng

1. accouptant General, KhyRer Pakhtunkhwa. -
/2. PS5 ta Secretary Establishment anmmont(
3. Section Officer, (Admn) E&AD.

4. Sectlon officer (E.I) EBAD

(MUHAMMBD REHMAN)
PMS BS:1 YBHC.6

)~
(MUHAMMAD REHMAN)

PMS 8S-19 ACB



cuvERKNVIENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

NO.

Dated Peshawar, the September 27, 2021

NOTIFICATION

SO(E-I|E&AD/5-1/2021 Consequent upon their acting charge appointment in
PMS BS-18, as notified vide this Department's Notification of even No. dated

04.08.2021, the Competent Authority is pleased to order posting/transfer and
adjustment of the following officers, in the public interest, with immediate effect:-

NAMES OF
OFFICERS

Additional Secretary (HRD)

1. [Mr. Noor-ul-Amin-l = [ Additonal  Deputy

(PMS BS-19a.cb) | Commissioner (F&P), | Establishment
Tank Administration Depariment
' , vice Sr. No. 3.

2. Mr. Muhammad Riaz | Additional Deputy | Additional Secretary,
Khan Commissioner (F&P), | Communication &  Works
(PMS 8S-19 a.c.b) Khyber Department, against  the

vacant post.
ADJUSTMENT

3. Mr. Muhammad Additional Secretary | Report  to  Establishment
Rehman (HRD), Establishment | Department ~ for  further
{PMS BS-19 a.c.b) & Administration posting.

Depantment
CHIEF SECRETARY

GOVERNMENT OF KHYBER PAKHTUNKHWA

ENDST. NO & date aven,

Copy forwarded to the:-
. Additional Chief Secretary, P&D Department.
Senior Member Board of Revenue, Khyber Pakhlunkhwa.

Principal Secretary to Governor, Khyber Pakhtunkhwa.
Principal Secretary lo Chief Minister, Khyber Pakhtunkhwa.

Ali Administrative Secretaries in Khyber Pakhtunkhwa (concerned),
All Divisional Commissioners in Khyber Pakhtunkhwa (concerned).
Accountant General, Khyber Pakhtunkhwa.

All Deputy Cofmmissioners in Khyber Pakhtunkhwa (concerned)
Director General, Information & Public Relations Peshawar.

10 PSO to Chief Secretary, Khyber Pakhtunkhwa. -

11.PS to Chief Secretary, Khyber Pakhtunkhwa.

12.PS to Secretary Establishment, E&A Department.
13.PS to Secretary Establishment/PS to SS(E)/SS (Reg)/PA, AS(HRD)Y/AS(E) DS(E.Y

SO(E.IN/SO(E.V) E&AD.
14.PS to Secretary (Admn.)D.S(A)/SO(Secret)/Estate Officer/ACSO Cypher/Dy

Director (IT) and Director Protocol Administration Department

15. Officers concerned.
16. Cantroller, Gowvt. Printing Press, Peshawar.

w@?“‘g’:méww..s

INDAD KHAN®
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GOVERNMENT OF KHYBER P 4
. % > ) Al _l__,Nl 1 l\.ﬂ}, BER PARHTUNIHWA
& FINANCE DEPARTMENT  ©
(REGULATION WING)

Dated Peshwwar the  02102/2048

NOT FICATION .
N _‘__,(____E—-L-—L‘—""O FD(SOSR-I 8.7/2016:17. The Government of Khyber Pakhlunkhwa has tsen
¥ 5 s

pleased 1 sanctloh Executive Allowance 1o the tune of 1.5 Indial Basic Pay per manth
10 PAS, PCS and PIMS officers working against scheduled posts
° b v

as pet Pay Scale 2017
of Estabtlshmeni and Administration Depariment as pef rales mentioned against each in

the following fable with immodiate effect

X Pay Scale ~ | initial Basic
- _Pay

| FRGTFCSIPNS officers W 8521 | ReTO.720- |
i
|
1

Rate of Executive |
Allowance Per Month 1

Rs.1,03,635 /-
Re.59,210/- Rs 88,815
R$.38,350/- Re.57,525/-
Rs.30<3701-'—l— Rs.45.550/-

|
d it

02. PASIPCSIPMS officers In BS-20 Rs.69,090/

03. PASIPCSIPMS ofiicers in BPS-18
04. PASIPCS/IPMS officers in BS-18
; 05. PASIPCS/PMS ofticers in BS-17

The above allowance will be admissible subject {o the following condilions:-

1. W will be admissible to PAS, PCS and PMS 0

. posts only.

2. Officers of other cadres working against scheduled posts
above allowance.

\ 3. PAS,PCSand PMS officers posted agai
such allowances other than regular allowances shail be entill
allowances, whichever i8 more beneficial.

4. Executive Allowance shall not be counted towa

5. Executive Allowance will not
leave reserve posts.

rds pension and gratuity

SECRETARY TO GOVERNMENT
OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

ENDST; NO. & DATE EVEN.

1. The Accountant-General, Khyber Pakhtunkhwa, Fashavar.
PrAncipal Seccetary lo Chiel Minister, Khyber Pakhtunkhvsa.
Principal Secretary to Governor, Khyber pPakhtunkhv/a.
The Senior Member Board of Revenue.

The Additional Chief Secretary FATA,

The Additional Chief Secretary P&D Deparniment.

The Secretary KP-Public Service Commmission, Peshawar.
3. Allthe Administrative Secretaries to Gowt. of Khyber Pakhtunkhva
_ 8, Allthe Divistonal Commissioriers in Khyber Pakhtunknwa.
! 10. Ali the Deputy Commissioners in Khyber Pakhtunkhwa.
41, All the District Account Officers In Khyber Pakhlunkinwa.
12. Director, FMIU Finance Deparimant.

13. PSO to Chlef Secretary, Khyber Pakhtunkhwa, Peshawar.
14. Budget Officer-iV, Finance Depdriment.

15, The PS to Secrelaty Finance Department.

:l‘g ;l‘\‘_e PS 1o Special Secrelary Finance Department.

e M;&ﬁ_‘éﬁe@dmow Secrqtgrv (Regulations), Finance Dgparimy!

/4
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A The Chief Sccretary,

f 14, - _73-}” 3 Government of Khyber Pakhtunkhwa i o
SUBJECT: , } S
JECT:  GRANT OF EXECUTIVE ALLOWANCE DURING OSDSHIP /é::’] |
Respected Sir, : /

Mo 13016 I;Ml:h ;it;ﬂtf that the I.(hyber Pakhtunkhwa Services Tribunal Appeal
. rshad vs Chief Secretary, Khyber Pakhtunkhwa, copy of the
JUdgfiment and subsequent notification by the Finance Department attached) has declared non-
admissibility of Executive Allowance during OSDship as discriminatory and violative of Civil
Ser\'/ant Act 1973, and therefore, the Tribunal allowed admissibility of Executive Allowance
z;g:zst all OSD posts. Operative para of the Tribunal ruled the judgement ibid is reproduced as

“Depriving a civil servant from such allowance(s) for his posting as OSD is
highly discriminatory on one hand and part of condition No.5 of the Notification,
“Executive Allowance will not be admissible to OSD posts is in total violation of second
section-10 of the Act ibid.....the portion of the impugned notification to the effect that

Executive Allowance will not be admissible to OSD posts declared as nuil and void™.

2. It is clear from the above-mentioned judgement that the judgement is not

appellagt’s specific rather it is general in naturc applicable to all similarly placed officers.
Moreover, the Governmeni of Khyber Pakhtunkhwa has withdrawn appeal against this

judgemént from the Supreme Court, 50 it has obtuined finality.

| . .
In light of the above, it is requested that the undersigned may please be granted

' 3.
Executive Allowance for the period of 09 months (break up given below) of my 0SDship period,

whereof is available with SO.E-I of Establishment Department. An appeal to this effect was
: previously submitted to the Chief Secretary (copy attached) s i

i. From 19" Jan 2021to 8" June 2021

i,  From 6" Oct2021 to 10™ Feb 2022.

L
NIVIAD REHMAN)
PMS BS-1
% : Director Relief, Opération & Coor' ion,
* " /PDMA, KP.

Capy m/‘i’/’, s
i, Encaial Secretary Regulation, Govt of KP,
3L ection (fieer (R-D. Gusi of KPR, Establishment Department.

o LN .
i- R et (MUHAM AN)
e - PMS BS-19
. ‘ T[ : > . Dircctar Relief, Operation & Coordination,
"‘ PDMA, KP.
4 L '~. Scanned with CamScanner
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GOVERNMENT OF
KHYBER PAKHTUNKHWA A
ESTABLISHMENT DEPARTMENT - ——

NO. SO (E-I)E&AD/5-198/2022
Dated Peshawar, the July 29, 2022

The Secretary to Government of Khyber Pakhtunkhwa,
Finance Department.

SUBJECT: EES&J)%ST FOR EXECUTI\/E ALLOWANCE DURING OSD

Dear Sir,
| am directed to refer to the subject noted and to enclose herewith

copies of applications received from the following officers for grant of Executive
Allowance of their OSD period, on the analogy of Mr. Muhammad Arshad
(PCS SG BS-20), for further necessary action:- :

i L AL Y |

Sr.; | Name of officer & designation OSD Period
No. , From To
1. | Mr. Barkatullah Khan (PMS BS-20), 19.04.2019 | 09.01.2020
! | Special Secretary, E&SE Department 01.10.2021 | 03.06.2021
2"; Mr. Ghazanfar Ali (PMS BS-20), 08.02.2019 | 13.06.2019
¢ | DG, Commeice Education & Management L
Science, Khyber Pakhtunkhwa. 07.10.2021 04'.03'2022
. / 3. | Mr. Muhammad Rehman (PMS BS-19) 19.01.2021 | 08.06.2021
/ Director, PDMA" 06.10.2021 | 10.02.2022
4. | Mr. Magbool Hussain (PMS BS-18), 18.04.2022 | 23.06.2022
DS, Industries Department :

Encls: As above:

(Applications of 04-officers)

Endst. No. & date even.

" Copy of above is forwarded to the following for information:-

1. Mr. Barkatulah Khan (PMS BS-20), Special Secretary,  E&SE

Department

+ 2. Mr. Ghazanfar Ali (PMS BS-20), DG, Commerce Educatlon &

Management Science, Khyber Pakhtunkhwa.
'43. Mr. Muhammad Rehman (PMS BS-19) Director, PDMA.

4. Mr. Magbool Hussain (PMS BS- 18) DS, Indast/nj)Department

u s\faithfully,

FICER {ESTT )
IE # 091-9210529
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INDER__SECTION-4 o e Respongony

pEAL UNDER oL HON-4  gp THE  KiYRe .
3 1974) AGAINST THE NON-PA\;hm_TISTW4
v AUOVANCE TR 19LLA0IE TO 19735019 copir i CUTIVE
MOTHLY SALARY STATEMENTS FOR DiCENgy. piil N TIHE

WRY. APRIL, 2019 AND PAY PPFPAREBW"NUAB-L

hy )

FNANCE DEPARTMENT NOTIEICATION DATED 0309 2915 BASIS_OF

Pravers - The part of the condition No. § of the Finanee .
notification dated 02.0.0.2018 i.e. “Exceutive Allowance will no‘:tl)? :gfnr:\':lﬁll:
{0 OSD posts”, being nltra-vives of second Iroviso to section 10 of the Civil
Servants Act; 1973 (Khyber Pakhtunkhsws et No. XVIII of 1973), therefore,
ilegal, void ab-initio, wmay t expunged from the notificatior and the
Respondeats may he directed to make payrsent to the Appellant of un-paid
Exceutive Allowance for the period from 19.11.2018 (o 19.03.2019.

Respectfully sheweth that:-
Facts of the Case
PR

LT ' ) : ishme spartment ias
l. The Government of Khyber Pakhtunkhwa, Establishment Depart

[ g i Adn. &
i2-Gay Mdered the posiing/transfer of the appellant from Dircclor (Admp. ¢

! l i emy, K akhtunkhwa e
Finance), Provincial Services Acatemy, Khyber D -
| E-IELADA 12018

ey :

';'lia"’r Establishmeny Dzpartment vide potification Na, SO(
o dated 13.-1 12018 (Annex-I).

. | | I

% The appeliant has iclinquished the charge of h

ﬂ 19.11.2018 (FNy and submitted arvival réport on 9.4

¢ former post vo

1.2018 (FN} in the

Eslab“shmenl bcpammnl (Annex-11).
3. -
The ppellant as per Last Pay Cenificiic (.

eryi . sxecul
Services Acadeny was entitled to draw EXCC

" S3 )y ( p' Wt o |
v ) 19 A\
AU ll“ 1 Yl lc AR

wi ”

&
-d
=3

' Rs. 888157 per raonth {Annex-111).
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. | . : BEFQRE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

2 o - PESHAWAR. - o
Service Appeal No. 1132 of 2019 . ‘

M ‘ ey
D'eoi;arrtnmad Arsf\ad, A(;Idmonal Secretary, Inter-Provincial, Coordination
- partment at Mian Rashid Hussain Shaheed Memorial Black, Civil Secretariat.

Peshawajr CantonNmMENt.......occevirer e s e et Appellant
; VERSUS .
1. The Provincial Government through Chief Secretary, Pakhtunkhwa
Peshawar. ’

2. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa

Peshawar. :
4. The Secretary, Finance Department, Khyber . Pakhtunkhwa
PESNAWAT cverer s eeeeeereremensensresesmaeseeeneen e RESPONAENTS. '

1 . APPEAL UNDER SECITON-4 OF THE KHYBER PAKHTUNKWHA SERVICES

TRIBUNAL, ACT, 1974 (KHYBER PAKHTUNKHWA ACT NO. 1 OF 1974) AGAINST

THE NO.N-PAYMENT[STOPPAGE OF EXECUTIVE ALLOWANCE FROM 19.11.2018
TO 19.03.2019, CONSTRAINED IN THE_MONTHLY SALARY STATEMENTS FOR

— e e

DECEMBER, 2018. JANUARY, FEBRUARY,".APRIL, 2019 AND PAY PREPARED ON
THE BAS! OF FINANCE DEPARTMENT NOTIFICAIOTN DATED 02.02.2018.

i

# - Prayer: : The part of the condition No. 5 of the Fiancé Department naotification
dated 02.03.2018 i.e. “Executive Allowance will not be admissible in OSD posts”,
being ultra-vires of second provision to section 10 of the Civil Servants Act, 1973
(Khyber Pakhtunkhwa Act No. XVII of 1973), therefore, illegal, void ab-initio, may
be expunged from the notification and the Respondent may be directed to make
payment to the Appellant of un-paid Executive Allowance for the period from

19.11.2018 to 19.03.2019.

Respectfully Sheweth that:-

Facts of the Case '
1. The Government of Khyber Pakhtunkhwa, Establishment Department has

ordered the posting/transfer of the appellant. from Director (Admn. &
Finance). Provincial Services Academy, Khyber Pakhtunkhwa to
Establishment Department vide notification No. SO(E-1)/E&DA/1-12018
dated 13.11.2018 (Annex-l). B S , '

2. The appellant has relinquished the charge of the former post on 19.11.2018
(FN) and submitted arrival report on 19.11.2018 (FN) in the (FN in the
Establishment Departmental (Annex-H).

3. The appellant as per Last Pay Certificate (LPC) issued by the Provincial
Services Academy was entitled to draw’ Executive Allowance at the rate of

Rs. 88815/- per month (Annex-Iii)
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sem'ce/ cadfe post of the appellant, as n0§'here' 0sD . '
ategory Of posts mentioned in the Schedule of posts azo:t : eloded in the
pakntunkhwa, Provincial Civil Service (Secretariat Group) ;u‘l‘e:dlzo the Khyber
g entied £0 l’.eceive the executive allowance in view of Sectic:n- j: o:et:ce: e
bl 8 the question of lfmite Eip n, the apigeliant accentuated that his ape:al::

otherwise Well {n time but he also referred to judgments of Supreme Court of

9Pal.(ista_n |n 2006 PLC (CS) 1124 and 1995 PLC (CS) 1026, wherein it has been -

held that pay and allowances being cont'inuous cause of action are nat hit by |

imitation. The appellant prayed that in view the mentioned facts, part of

condition No. 5 of the Finance Department Notification dated 02-02-2018 Le.

Executive allowance will not be admissible to osD past, being ultra vires of

secqnd‘ proviso to Section 10 of the Civil Servant Act, 1973, therefore , itegal;
void ab-lriitio, may be expunged from the notification and the respondents ma;/

pe directed to make payment of un-paid executive allowance to the appellant

\ for the périod from 19-11-2018 to 19-03-2018.

04. Learned Assistant Advocate General appeared on pehalf of official

respondents contended that the appeliant has challenged yires of @ notification

issued on 02-02-2018, whereas he preferred departmentai appeal on QS-DQ-

2019, which is barred by time. That the ofﬁcer was never posted outside the

cadre post, rather posting of an officer as 0sD is merely 3: temporary

arrangement and second proviso to gection 10 of the Act is not appllcable in

his case. Learned Assistant Advocate Gener
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which Caﬂ"C’t be challenged. Rellance
was pl
Placed on CA No, 827{2020 Ledrned

pssistant Advocate Generaj Prayed that the Instarit ; appeai b
merlt may be, dismlssed

05. Arguments heard and recorg peruseqd

061 “The question of Jurisdiction

Is taken up first for' cons deration, The

appellant is seek|
ng entlt!ement to the executive aﬂowance and ltlis well settted

that allowan
ce of any type is Covered by the term pay, which come under

terms and .
CO"dltlon of service of 3 ¢ivi) servant, regarding which, the Judgment

of wor
thy Supreme Court of Pakistan reported as 1991 SCMR 1041 1s very

clear
-}\ﬁ\fﬂﬁfﬁomon of the same Is reproduced as under:

113 F N . . .
om f{’ﬁ' above-cited cases, It is evident that It has been consistently held

N interalia .i}’ U”.? court that a civil servant if is aggrieved by a final order, whether
otiginat OF%??{Jb'el/ate, passed by a departmental authority In respect of his terms and
conditions, his remedy, If any, Is by way of an appeal before the Service ‘Z‘ribuna/ even
where the case involves vires of a parﬂcu/ar Service Rule or a Natl/’jation or the
question, whether an accused civil sefvant can clalm the right to be represented by a
counsel before the inquiry officer, We are inclined to hold that if & stat}utary rule or
notification adversely affects the terms and conditions of a civil servant, the same can

‘ be tréatga’ as an order in terms of sub-section (1) of Section 4 of the Act in order to

file an appeal before Service Tribunal”,

07. Furthermore, this Tribunal has already entertained and decided 2

Service Appeal No. 868/2019 announced by a larger bench of this Tribunal on

14-01-2021, where the appeliant had challenged vires of Service Rules
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receive executive allowance, while serving against OSD post, is taken up for
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advantageous to reproduce the second proviso of Section 10 of Civil Servant
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i\'ztti:hecked, which contains -Q categories of posts in @gé/%ut |
on of the post of OSD. It is thus clear that o0
the competent authority, the appell a _Elpon the order of
post outside his service or ofdp:r a;: as required to serve on a
proviso of the Act Ibid, the appellan’t is "zézfs\;fh-m hlfghj[ of secorxd
the payment of executive allowance, as.‘h'e ourd ko laim
entitied to payment of the same. h d,h would have been
within his servic "€, had he been-posted on a post
e or cadre. Contention of the learned Assista t
Advocate General to the effect hat . i "
drrangement and the offi 'd'ec a9 Is @ temporary
there, he is nor entitled icer IC! not actually.!:)erf'o_rm.any duty,
e re’ason Nast e ho executfve allgwance, is misconceived for
would eop _b su;:: co;mtent.lon belng true, then the}appe_illan't
indluded i 1 een foun entitled to lotht?r allowances already
RS pay. Since it was not the choice and willingness of
the appellant to be posted as OSD, therefore, he cannot be legally
deprived of the payment of executive- allowance. In these
circumstances, the impugned part of condition No. 5 to the effect
that executive allowance will not e admissible to OSD posts being in
derogation of second proviso to section 10 of the Civil Servant Act,
1973 is liable to be struck down, partiCuIarIy for the reason that the
Act is having overriding effect on any executive order/notification.
It is further clarified that salary of the appellant contains basic pay,
qualification pay and almost ten allowances including the executive
allowance and depriving a civil servant corm such allowance(s) on is
posting as OSD is highly discriminatory on the one hand and part of
the condition No. 5 of the notification i.e. “Executive allowance will
not be admissible to OSD posts” is in total violation of the second

proviso of Section 10 of the Act Ibid.
, , P

11. In view of the foregoing discussioh; the instant appeal is
allowed and the portion of the Impugned notification to the effect

that executive allowance




VY

will not be admissible to 0SD posts Is declared as null and void The appellant
'is held entitled to payment of the executive allowance for the period from 19

-2018 to 19-03- i
11 0 19-03-2019 with all consequential benefits if any. No orders as to

costs: File be consigned to record room

< ANNOUNGED,

09.06.2021
. // ' b
(SALAH-UD-DIN) ' (ATIQ UR REHMAN WAZIR)
MEMBER (JUDICIAL) . MEMBER (EXECUTIVE)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT
(REGULATION WING)

Dated Peshawar the 5* July, 2022

. L Hlowane . in pursuarc
of judgment of Services Tribunal Khyber Pakhunkhwa on 09-06-2021 in exeistion petition No-
.l66!22» in servive appeal No- 1132719 case titled Mr. Mohammad Arshed vis Govt. of Khyber
Pakhtunkhwa and upon decision of Provincial Cabinet in its meeting held or: 13-06-2022, the
Govemment of Khyber Pakhumkhwa has been pleased to sllow Exccutive A liowance to ‘the
officer-i.c. Mubammad Arshed for the period he remained OSD wita effect from 19.11.2018 1

" 19.03.2019. |
] .
2- The said benefits shall, however, be specific 1o the petitioner and shail not b
wreated/quotcd as precedert. '
Secretary to Govt. of Khyber Pakhtunkbwa
Finsnce Department E
Copy of the above is forwarded the::

1- The Accountant General, Khyber Pakhtunktva.
3. Secretary to Government of Khyber Pakhtunkhwa Establishment Deparinient. )
.3- The Director FMIU, Finance Depantment with the request to upload the sune on Finar.ce
. Department website. .
4- The Director, Staff Treining lustitute (STI} E&A Department.
5. The Principal Secretary to Chief Minister Khyber pakhtunkhwa
6. PSO to Chief Secretary Khyber Pakiimunkhwa.
7- Registrar, Services Tribunal Khyber Pakhtunkhwe Peshawar. _ |
1- The Section Officer {Cabinet) Governmeat of Khyber Pakhunkhwa Establishment & )
Administration Deparment with reference to his lotet No- SOC (E&AD: 9-7472022 dawe

20 June, 2022. . |
g PS to Secretary to Government of Khyber Pakhiunkbwa Finance Depaitmert.

) ). PS to Special Secretary (A & R), Finance Deparement.
T  (-PSto Special Secretary (Budget), Finance Department.

== I-PATO Additional Secretary {Reg) Finance ’pepanmen_:. P
2. PA 1o Deputy Secretary (Reg-T) Finance Deparument. : ey e
{3- Master File. . // o

| AQSOOD KHAN)

SECTION OFFICER (SR. 1V}
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