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RKFORE THE KHYBER PAKHTUNIOIWA SERVICE TRIBUNAL
PESHAWAR

/2022SERVICE APPEAL NO

Mr. Muhammad Rehman, (PMS, BS-19) 

Director Relief, Operation & Coordination, 
PDMA, Khyber Pakhtunlchwa, Peshawar.

L.

(APPELLANT)

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief Secretary, 
Peshawar.

2. The Chief Secretary, Khyber Pakhtunkhwa, Civil secretariat Peshawar.

3. The Secretary, Establishment Department, Khyber Pakhtunkhwa, Civil 
secretariat Peshawar.

4. The Secretary, Finance Department, Khyber Pakhtunkhwa, Civil 
secretariat Peshawar.

(RESPONDENTS)

OF THE KHYBERAPPEAL UNDER SECTIO^ 4 

PAIOITUNKHWA SERVICEITBUNALS ACT, 1974 AGAINST 

THE IMPUGNED ACTION OF RESPONDENTS OF .NON­
EXECUTIVE ALLOWANCEr- vt -iisy payment/stoppage of

FROM 19.01.2021 TO 08.06.2021 AND FROM 06.10.2021 TO 
^ 10.02.2022 AND AGAINST THE CONDITION 5 OF THE 

FINANCE DEPARTMENT NOTIFICATION DATED 02.02.2018, 
WHEREIN IT MENTIONED THAT 

ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS 

AND AGAINST NOT TAKING ACTION 

DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN

F'T:

V'V'

“EXECUTIVE

ON THE

THE STIPULATED PERIOD OF NINETY DAYS.

PRAYER:
THAT ON THE ACCEPTANCE OF THIS APPEAL, THE 

CONDITION NO.^ OF THE FIl^NCE DEPARTMENT



tS'5,

“EXECUTIVENOTIFICATION DATED 02.02.2018 I.E 

ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS” 

MAY KINDLY BE DECLARED NULL AND VOID AND 

RESPONDENTS MAY BE DIRECTED TO MAKE PAYMENT
UNPAID EXECUTIVETO THE APPELLANT OF 

ALLOWANCE FOR THE PERIOD WHERE THE APPELLANT 

REMAINED OSD FROM 19.01.2021 TO 08.06.2021 AND FROM 

06.10.2021 TO 10.02.2022. ANY OTHER REMEDY WHICH 

THIS AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE 

ALSO BE AWARDED IN FAVOUR OFTHAT MAY 

APPELLANT.

RESPECTFULLY SHEWTH:
* t

FACTS:
1. That the appellant is presently serving as (PMS, BS-1-9) Director 

. Relief, Operation & Coordination, PDMA, Khyber Pakhtunldiwa and 

is performing his duty >vith devotion and honesty, whatsoever assign 

to him.

were nominated for2. That the appellant along with other officials
mandatory training of Mid Management Course (MCMC) along with 

27 officers which was commenced from 01.02.2021 to 07.05.2021 at 
National Institute of Management (NIM) Peshawar, Quetta, Karachi 
and Lahore vide letter/memo 09.02.2021. (Copy of letter/memo
dated 09.02.2021 is attached as Annexure-A)

3. That Respondent No.2 passed a notification dated 13.01.2021, 
whereby the appellant was transferred from Industries, Commerce & 

Technical Education Department to report to Establishment 
Department and in the compliance of order dated 13.01.2021 the 

appellant relinquished the charge of the post 
submitted his arrival report in the Establishment Department on 

19.01.2021 and remained there as OSD. It is pertinent to mention here 

that other 27 officers who were nominated along with the appellant 
drawing pay & allowance including executive allowance against

18.01.2021 andon

were
the said post and scale in their respective department, but executive 

allowance was deducted from the salary of the appellant while 

mandatory training of MCMC is part of the service. (Copies of order 

dated 13.01.2021 and charge report are attached as Annexure-
B&C)
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f 4. That after completing training of MCMC, the appellant was posted as 

Additional Secretary (HRD) Establishment & Administration 

Department vide notification dated 28.05.2021 and assumed the 

charge of the post on the same day i.e 28.05.2021 which is evident 
from the charge assumption report, but just after performing duty for 

four months as Additional Secretary (HRD), the appellant was again 

reported to Establishment Department vide notification dated 

27.09.2021 and remained there as OSD till J0.02.2022. (Copies of 

charge report and notification dated 27.09.2021 are attached as 

Annexure-D&E)

5. That the appellant as initial basic pay was entitled to draw Executive 

allowance at the rate of Rs.88815/- per month, but he was kept 
deprived of executive allowance during OSD period from 19,01.2021 

to 08.06.2021 and from 06.10.2021 to 10.02.2022 in the light of 

condition 5 of the finance department notification dated 02.02.20218, 
wherein it is mentioned that executive allowance will not be

. admissible to OSD post which is ultra vires to the second proviso 

section 10 of Civil Servant Act 1973. (Copy of notification dated 

02.02.2018 is attached as Annexure-F)

6. That being aggrieved form the impugned action of the respondents of 

non-payment of executive allowance during OSD period from 

19.01.2021 to 08.06.2021 and from 06.10.2021 to 10.02.2022, the 

appellant filed departmental appeal on 17.07.2022 to respondent No.2 

which was forwarded to respondent No.4 for further necessary atjtion
through letter dated 29.07.2022, but 
departmental appeal within the statutory period of ninety days.
(Copies of departmental appeal and letter dated 29.09.2022 

attached as Annexure-G&H)

action has taken on theno

are

7. That now the appellant has no other remedy except to file the instant 
appeal in this Honorable Tribunal for redressal of his grievance on the 

following grounds amongst others.

GROUNDS;
A) That non-payment of executive allowance for the OSD period from 

19.01.2021 to 08.06.2021 and from 06.10.2021 to 10.02.2022 to 

appellant and condition 5 of notification 02.02.2018 are against the 

law, rules, facts and material on record, therefore not tenable.
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B) That transfer and posting is the prerogative of the competent authority 

and posting of the appellant as OSD was not made on the choice and 

willingness of the appellant, but the competent authority has posted 

him as OSD, therefore the appellant should not be punished to deprive 

him from executive allowance during OSD period from 19.01.2021 to 

08.06.2021 and from 06.10.2021 to 10.02.2022 for no fault on;his 

part. :

C) That OSD post against which salary of the appellant being drawn is 

not the service/cadre post of the appellant as no where OSD post is 

included in the category of posts mentioned in the schedule of post 
appended to the KP Provincial Civil Service (Secretariat Group) Rules 

1997, hence the appellant entitle to executive allowance during OSD 

period from 19.01.2021 to 08.06.2021 and from 06.10.2021 to 

10.02.2022.

D)That the posting of an officer as OSD is merely a temporary 

arrangement and the officer under the rules is full time Government 
Servant and cannot perform duties other than his actual cadre/post, 
therefore, the appellant cannot be deprived from executive allowance 

merely on the basis of OSD.

E) That condition 5 of the notification dated 02.02.2018 is ultra vires of 

the second proviso of section 10 of the Civil Servant Act 1973 and 

condition 5 of the notification dated 02.02.2018 was also declared as 

null and void by this. Honorable Tribunal in its judgment dated 

09.06.2021 rendered in Service Appeal No. 1132/2019 title 

Muhammad Arshad VS Government of Khyber Palchtunkhwa, 
therefore, there remain no ground to deprive the appellant from his 

legal right of executive allowance for the period he remained OSD 

from 19.01.2021 to 08.06.2021 and from 06.10.2021 to 10.02.2022 on 

the basis of condition 5 of the notification dated 02.02.2018.

F) That similar nature Service Appeal No.l 132/2019 title Muhammad 

Arshad VS Government of Khyber Pakhtunkhwa has been allowed by 

this Honorable Tribunal on 09.06.2021 and in the compliance of 

judgment dated 09.06.2021, executive allowance was allowed to 

Muhammad Arshad for the period he remained OSD vide notification 

dated 05.07.2022 and the appellant being similarly placed person is 

. also entitled the same relief under the rule of consistency. (Copies of\
judgment dated 09.06.2021 and notification dated 05.07.2022 

attached as Anhexure-I&J) —
are
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G)That the appellant is legally entitled for executive allowance for.the 

OSD period from 19.01;2021 to 08.06.2021 and from 06.10.2021 to 

10.02.2022 and depriving him from his legal right of executive 

allowance for the said period is against the norms of justice and fair 

play.

H) That the appellant seeks permission of this Honourable Tribunal to 

advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLANT 

Muhammadfehman •
THROUGH:

(TAIMUirALI KHAN) 

ADVOCATE HIGH COURT 

PESHAWAR
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w BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

11022SERVICE APPEAL NO.

Govt, of KP etcV/SMuhammad Rehman

AFFIDAVIT

I, Muhammad Rehman, (PMS, BS-19) Director Relief, Operation & 

Coordination, PDMA, Khyber Pakhtunkhwa, Peshawar (Appellant) do 

hereby affirm and declare that the contents of this service appeal are true and 

correct and nothing has been concealed from this august Coi^

DEPONENT

Muhammad Rehman 

(APPELLANT)

[
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BETTER COPY^ ^

GOVERNMENT OF 
KHYBERPAKHTUNKHWA 

ESTABLISHMENT DEPARTMENT 
(HRD WING)

NO.SO(HRD-l)ED/2-3/3l^'^MCMC/2020
Dated Peshawar the, 09/02/2021.

To
The Director (Admn & Pin). 
Provincial Services Academ). 
House No. 170, Streas-15, 
Sector G-3, Phase-ll, 
Hayatabad Peshawar

Subject:- SPITTING OF MID CAREER MANAGEMENT COURSETMCMC) INTO TWO PARTS.

I am directed to refer to your letter No. DD(A)S&T/MCMC 1/4-11/2021/15/17 dated 
12/01/2021 on the subject noted above and to state that 31"' Mid Career Management 
started on 1^* February, 2021 at NIM Peshawar. Queta, Karachi and Lahore, for 10 weeks upto 
09/04/2021. The following PMS BS-18 Officers have been nominated by Establishment Davison, 
Islamabad, for the said contact:-

has been

1. Syed Muhammad Sohail, project Director, Swabi Developments Authority.
2. Mr. Javed Ullah, Additional Secretary, Local Government Department.
3. Mr. Muhammad Additional Secretary (R-ll) E&AD.
4. Mr. Abdul Kabir Khan, Additional Commissioner, Mardan.
5. Mr. Javed Ali, Registrar, KP Appellants Tribunal on — Tax on Service.
6. Mr. Muhammad Rehman, Additional Secretary ====.
7. Mr. Muhammad Yaqoob Barki, OProject Director, Kanal Des Authority.
8. Mer. Ghazi Nawaz, Project Director === Development Authority.

Mr. Muhammad Nazir Khan, Add): Secretary, Regulation, Welfare Deptt. 
Syed Kazim Hussain Shah, Member (G), Governor's Inspections Team. 
Mr. Muhammad Kashif Nadeem, Project Director, Bannu Des. Authority. 
Mr. Muhammad Instead-I, Additional Secretary Hearing.

13. Mr. Habibullah Arif, Additional Secretary Zakat Ullah
14. Mr. Naeem Akhtar, DM0, EMA 

Mr. Khalld Khan, Deputy Commissioner Lower =====
16. Mr. Farhad Wazir. Additional Secretary ==== Deptt.

Mr. Muhammad Hayat. Additional Secretary Secreary CM. Secretariat.
18. Mr. Zeeshan Abdulllah, Director PDMA.
19. Mr. Noor Alam Khan, ADC Dilkhan.
20. Mr. Minhas-ud-Din, DM0 EMA.
21. Mr. Noorul Amin-I, ADC (T&P) ====

Mr. Shah Saud, Deputy Commission Upper Chitral.
Mr. Muhammad Sher, Deputy Secretary, ST& IT.
Mr. Irfanullah Khan Wazir, Deputy Secretary, Irrigation.

25. Mr. Muhammad Riaz Kha, ADC(F&P) Khyber.
26. Mr. Naghmana, Director (HR) PDMA
27. Mr. Arshad Ali, Addl. Secretary P&D.

Mr. Abdul Nasir Khan, Addl. Secretary Higher Educating

9.
10.
11.
12.

15.

17.

22.
23.
24.

28.

Endst: No. & date as above === Officer E&D-I)
Copy forwarded to:-
1. PS to Special Secretary (Estab) Establishment Department.
2. PS to Additional Secretary (HRD), Establishment Department
3. PS to Additional Secretary (HRD), Establishment Department.

.y
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GOVERNMENT OF
Khyber Pakhtunkhwa 

Establishment department 

--------  —Datteilioshawir Januaiy ii, 2021

©

5 ^

MQTIFICATIOJj
„ .wcnAnrt 1/2021 The Competent Authority is pleased to order postirrgftransfer of

puwic interest. ««h immediate e«e«>________________

“NAME OFTHfc~
OFFICER

Mr. Musharraf Khan 
Marwat 
(PMS BS-19)

TOFROM
SR.#

Additional Secretary. Industries,
Technical

Education Department vice Sr. 
No. 02.

SS9 inpostingAwaiting 
Establishment 
Department.

&1. Commerce

to EstablishmentReport 
Department.

Additional Secretary. 
Industries, Commerce & 
Technical 
Department.

MuhammadMr.2.
Rehman
(PMS BS-19a.c.b) Education

Dire^or{Finance/Admn), Culture
8, Tourism Authority. Khyber 
Pakhtunkhwa. in his own pay & 

deputation basis.

Secretary,Deputy
Transport & Mass Trar^il 
Department.

Mr. Yousaf All
(PMS BS-18)

3.

scale, on
apainst the vacant post.______
Deputy Secretary, Transport & 
Mass Transit Department vice Sr.

Deputy Secretary. Higher 
Education Department.

MuhammadMr.4.
Nadeem Mhtar 
fPMS BS-18) No. 3

CHIEF SECRETARY
GOVERNMENT OF KHYBER PAKHTUNKHWA

FMDST. NO. & DATE EVEN.
Copy forwarded to the:-
1. Additional Chief Secretary. P&D Department
2. Senior Member Board of Revenue, Khyber Pakhtunkhwa
3. Prindpai Secretary to Governor, Khyber Pakhtunkhwa
4. Principal Secretary to Chief Minister, Khyber Pakhtunkfiwa.
6, All Administrative Secretaries in Khyber Pakhtunkhwa (concerned).
6. Accountant General, Khyber Pakhtunkhwa.
7. Director General, Culture & Tourism. Khyber PakhtunWvwa.
8. Director General, Information & P.Rs Khyber Patditunkhwa.
9. PS to Chief Secretary. Khyber Pakhtunidiwa.
10. District Accounts Officer, Swat. ^ ♦
11. PS to Secretaries Establishment and Administration yenfHRD-li/SOCE-*
12. PS to Special Secretary (Ey D.S.(Admn)/D.S. (Estt.)/ SO{Secret)/SO(HKu /

ll)/DD(IT) and ACSO Cypher E&AD.
13. Officers concerned.
14. Manager. Govt. Printing Press Peshawar.

PH: #091-9210529! <
j;

MOAOKHANT*
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v^wvcrcNMtNl OF
Khyber Pakhtunkhwa 

Establishment Department
B U{^ A w?■

Dated Peshawar, the September 27, 2021

NOTIFICATION
h

V

NQ.SO(E-l)E&AD/5-1/2021 Consequent upon their acting charge appointment in 
PMS BS-19, as notified vide this Department’s Notification of even No. dated 
04.08.2021. the Competent Authority is pleased to order postingAransfer and 
adjustment of the following officers, in the public interest, with immediate effect:-

1TONAMES OF 
OFFICERS

SR.# FROM

Additional Secretaiy (HRD), 
Establishment 
Administration 
vice Sr. No. 3.

Mr. Noor-ul-Amin-i 
(PMS BS-19 a.c.b)

Additional Deputy 
Commissioner (F&P). 
Tank

1.
&

Department

Secretary, 
& Works 

against

Additional
Communication 
Department, 
vacant post.

2. Mr. Muhammad Riaz 
Khan
(PMS BS-19 a.c.b)

Additional Deputy 
Commissioner (F&P). 
Khyber the

ADJUSTMENT
Establishment
for further

Additional Secretary Report to
(HRD). Establishment Department 
& Administration posting.
Department_________________

Mr. Muhammad 
Rehman
(PMS BS-19 a.c.b)

3.

CHIEF SECRETARY
GOVERNMENT OF KHYBER PAKHTUNKHWA

ENDST. NO & date oven.
Copy forwarded to the:-

1. Additional Chief Secretary. P&D Department.
2. Senior Member Board of Revenue. Khyber Pakhtunkhwa.
3. Principal Secretary to Governor. Khyber Pakhtunkhwa.
4. Principal Secretary lo Chief Minister. Khyber Pakhtunkhwa.
6. All Administrative Secretaries in Khyber Pakhtunkhwa (concerned).
6. AH Divisional Commissioners in Khyber Pakhtunkhwa (concerned).
7, Accountant General. Khyber Pakhtunkhwa.
5. All Deputy Commissioners in Khyber Pakhtunkhwa (concerned)
9. Director General. Information & Public Relations Peshawar.
10. PSO to Chief Secretary, Khyber Pakhtunkhwa.
11. PS to Chief Secretary, Khyber Pakhtunkhwa.
12. PS to Secretary Establishment. E&A Department
13 PS to Secretary Estabiishment/PS to SS(E)/SS (Reg)/PA, AS(HRD)/AS{E)/ DS(E.)/ 

SO(E.l!)/SG(£.V) E&AD.
14. PS to Secretary (Admn.)i0.S(A)/SO{Secret)/Estate Officer/ACSO Cypher/Dy 

Director (IT) and Director Protocol Administration Department.
15. Officers concerned.
16. Controller. Govt. Printing Press, Peshawar.

% A J
%i' (ZIAULI

CER {ESTT-1)SECTION
mPAD KHAN'*

iJ!
t;
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GOVERNIMENT ok KHYUER KAKimiNKHWA 
FINANCE DEPARTMl-N f 

(RECUEATION VVlNGi'Si

Oalod Peshav/arlhQ 02/02/2018

NOTlFlCMi^ 
ton PD(SQSB:mdLm^
^— ----------- Executive Allowance to the tune of 1.5 iiuiial Babic Pny m monih '
pleased os oUicers worKiny against scheduled posts

pay Sea Department as per rates menlloned against each in

table wUh immodiaie effect:- 

pay Scale

01 PASlPCS^SoRTcefS in'BS^i 

02rrPAS?PCSPMSoSSirs in BS^

The Government of Khyt)at Pakhtunkhv/a hat; been

as per 
of Esiablishmenf

the following Rate of Executive I 
Allowance Per fiAonlh 

Rs.1.15.080/-

tnitial Basic 
Pay

Rs.76.720/-
sT[

Rs.1.03,635 /-Rs.69.090/-
Rs.59.'^/" Rs.88.B15/-

BPS-1903. pTR/PCS/Pi^^fflcers in
—----p^;^7p^pMS ofn^rs inIS^Ts

Rs.57.525/-RS.38,350/-
Rs.45.550/*Rs.30,370/-BS-1705;-----PASJPCS/Pr^ oHicers in 1

ofs ss-s «
not enlitled to theainst scheduled posts are2 Officers^of other cadres working ag

6. Executive Allowarice
leave reserve posts.

FINANCE OEPARTWiENT

PKinsT: NO. » PATE EVEN,

4 The Senior Member Board of
R The Additional Chief Secretary FATA.

i SSSSSs-..
I All the Divisional Commissioners In Khyber Pakhtu^iwa.10 All the Deputy Commissioners in Khyber Pakhtunkt.w .
1l' W1 Ihl DIsUicl Account Officors in Khyber PcKhtunKnwB.

li SK'iKw
14. Budget Officer-IV, Finance Department.
15. The PS to Secretary Finance Department.
16. The PS 10 Special Secretary Finance Department.
17. The PA to Additional Secretary (Regulations). Fmance D^artfr^t.^
18. Master Flle. ' • /' -:

SECTION OFFICER (SR.Il)

section (Officer (SR.111
faster File.-

1 f
«

T



Jr't: The C iiiefSecretery,
Government ofKhyber Pakhtunkhwa

gr^nt of executive allowance during osnswfp

1f ('^1.. ISUBJECT: 

Respected Sir,

It is submitted that the Khyber Pakhtunkhwa Services Tribunal Appeal 
No. 1132/2019 (Muhammad Arshad vs Chief Secretary, KhylMr Pakhtunkh\va, copy of the 

judgement and subsequent notification by the Finance Department attached) has declared 

admissibility of Executive Allowance during OSDship as discriminatory and violative of Civil 

Servant Act 1973, and therefore, the Tribunal allowed admissibility of Executive Allowance 

against all OSD posts. Operative para of the Tribunal ruled the judgement ibid is reproduced as 
under;

non-

“Depriving a civil servant from such allowance(s) for his posting as OS£) is 

highly disaiminatory on one hand and part of condition No.5 of the Notification, 
“Executive Allowance will not be admissible to OSD posts is in total violation of second
section-10 of the Act ibid.... the portion of the impugned notification to the effect that

Executive Allowance will not be admissible to OSD posts declared as null and void’’.

It is clear from the above-mentioned judgement that the judgement is not 
appellant’s specific rather it is general in nature applicable to all similarly placed officers. 
Moreover, the Government of IChyber Pakhtunkhwa has withdrawn appeal against this 

judgement from the Supreme Court, so it Has obtained finality.

3. In light of the above, it is requested that the undersigned may please be granted
Executive Allowance for the period of 09 months (break up given below) of my OSDship period, 

whereof is available with SO.E-I of Establishment Department. An appeal to this effect 

,usly submitted to the Chief Secretary (copy attachedHiUT®

From 19* Jan 2021to 8* June 2021 

From 6* Oct 2021 to 10* Feb 2022.

2.

I

was

•s.nding roro
previo

1.

n.
[s faith^y.

w
(MUHArSviADREHMAN)

PMS BS1I9____
Director Relief, pptration & Co^ 

/PD1V1A,KP.
ion,

lent.
1..

\■ v/' >AN)(MUHAM
PMS BS-19

Oimtor ReUcf, Operation & Coordination. 
PDMA, KPe
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Government of 

Khyber Pakhtunkhwa 

Establishment Department
ii;

NO. SO (E-l)E&AD/5-198/2022 
Dated Peshawar, the July 29, 2022To !s

The Secretary to Government of Khyber Pakhtunkhwa,
Finance Department.

SUBJECT: REaUESJ FOR EXECUTIVE ALLOWANCE DURING OSn 

PERIOD.

Dear Sir,
I am directed to refer to the subject noted and to enclose herewith 

copies of applications received from the following officers for grant of Executive

Allowance of their OSD period, on the analogy of Mr. Muhammad Arshad 

(PCS SG BS-20), for further necessary action:-

OSD PeriodSr.( Name of officer & designation!•
No. ToFrom

09.01.202019.04.2019Mr. Barkatullah Khan (PMS BS-20). 
Special Secretary, E&SE Department

t
■j 03.06.202101.10.2021

13.0^^.201908.02.20192. Mr. Ghazanfar Ali (PMS BS-20),
DG, Commerce Education & Management 
Science, Khyber Pakhtunkhwa.

? 04.03.202207.10.2021
08.06.202119.01.2021Mr. Muhammad Rehman (PMS BS-19)

Director, PDMA 

/'■

10.02.202206.10.2021
23.06.202218.04.2022Mr. Maqbool Hussain (PMS BS-18)

PS, Industries Department______
4.

ufsTaithfully\'
V

Ends: As above: 
(Appiicatlons of 04-officers) 3

(ZIA-I^-HAQ)
SECTlONL01^rcEP. (ESTT.!) 

PH@NE# 091-9210529

V.

Endst. No. & date even.

Copy of above is forwarded to the following for information
Barkatullah Khbn (PMS BS-20), Special Secretary, : E&SE 

Department.
’ 2. Mr. Ghazanfar Ali '(PMS BS-20), DG, Commerce Education & 

Management Science, Khyber Pakhtunkhwa.
/3. Mr. Muhammad Rehman (PMS BS-19) Director, PDMA.

4. Mr. Maqbool Hussain (PMS BS-18), DS, IndusfriS^Department.

: 1. Mr.
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Sro-ants Act, 19^ (Mii bcr PaUhtunkInvji Act No. XVIIl of 1973), therefore, 
illegal, void ab-initio, may b-* expunged from the noUnwiiion mid the 
Rejpondents may lie directed to make payment to the Appellant of un-pald 
Executive Allowance for the period from 19.I1.2018 to 19.03.2019.

Respectfully shevveth lliaC- 

Ijcts of the rns<»

1- The Government of Kliybcr Pakhtiinkhwa, n.slabiishmcnl Dcparmieni ha.'
tlic posGiig/trunsrer of the appellant fconi Director (Adnin. A 

Provincial .Services Academy. Khyber Piikhtunkhva i.' 
' ^■‘ Establishment Department vide notitmalion No, SOfb'IVI-i^AD^I 1 -

of the fomier post on 
19,11.2018 (PNJ io Hv

\\1
dated 13.I1.201S {Aiinex-I).

appellant has relinquished the charge 
*^■11.2018 (FN) and submitted arrival report

^s'abhshment D.;pailment (Annex-H). pfovinvial

appellant as per Last Pay Ccrlilicalc (KPC) i-'tsuci .
Services Acadonn' w-ar entitled Ip draw 1-xuculivc ^

pei- month (Anncx-lII).

i
on

3.

SitJ) {m'L •I* y
KJil'lu’i' I'liunmtihyo 
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BETTER COPY | f

BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

Service Appeal No. 1132 of 2019 ,

Mohammad Arshad, Additional Secretary,
Department at Mian Rashid Hussain Shaheed Memorial Black, Civil Secretariat. 
Peshawar Cantonment

Inter-Provincial, Coordination

Appellant
VERSUS

1. The Provincial Government through Chief Secretary, Pakhtunkhwa, 
Peshawar.

2. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa 

Peshawar.
4. The Secretary, Finance Department,

Peshawar
Khyber Pakhtunkhwa

Respondents.

________________ SECITON-4 OF THE KHYBER PAKHTUNKWHA SERVICES
TRIBUNAL, ACT, 1974 (KHYBER PAKHTUNKHWA ACT NO, 1 OF 1974) AGAINST
THE NON-PAYMENT/STOPPAGE OF EXECUTIVE ALLOWANCE FROM 19.11.201g
TO 19.03.2019. CONSTRAINED IN THE MONTHLY SALARY STATEMENTS FOR
DECEMBER. 2018- JANUARY. FEBRUARY, APRIL 2019 AND PAY PREPARED ON
THE BASi OF FINANCE DEPARTMENT NOTIFICAIOTN DATED 02,02.201^

APPEAL UNDER1
.i>

Prayer: : The part of the condition No. 5 of the Fiance Department notification 

dated 02.03.2018 i.e. "Executive Allowance will not be admissible in OSD posts , 
being ultra-vires of second provision to section 10 of the Civil Servants Act, 1973 

(Khyber Pakhtunkhwa Act No. XVII of 1973), therefore, illegal, void ab-initio, may 
expunged from the notification and the Respondent may be directed to make

paid Executive Allowance for the period from
be
payment to the Appellant of 
19.11.2018 to 19.03.2019.

un-

Respectfully Sheweth that:-

FactsoftheCase ^ ^ ^ ^
1 The Government of Khyber Pakhtunkhwa, Establishment Department has

ordered the posting/transfer of the appellant, from Director (Admn. &
Finance). Provincial Services Academy, Khyber Pakhtunkhwa to
Establishment Department vide notification No. SO(E-I)/E&DA/1-12018

dated 13.11.2018 (Annex-l). ' .o.nmQ
2. The appellant has relinquished the charge of the former post on 19.11.2018

(FN) and submitted arrival report on 19.11.2018 (FN) in the (FN in t e

Establishment Departmental (Annex-ll).
3 The appellant as per Last Pay Certificate (LPC) issued by the Provincial

entitled to draw Executive Allowance at the rate otServices Academy was 
Rs. 88815/- per month {Annex-Ill)
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Service Appeal

Date of Institution 
Date of Decision ” ’"^''’S-ZOig

■*• 09.06.2021

Arshad Additional Secretary inf 
^,nt at Mian Rashid Hussain Shaheed MeJo^

Cantonment Block Q. nation
ivil secretariat

i
;

- (Appellant) ■

VERf.H<;

Proviicial Government through Chief Secreta^ Education ,and ftree

(Rw^ndents) I
. I

MUHAMMAD arshad 

Appellant In Person

HR. RIAZ AHMAD PAINDAKHEIL 
Asastant Advocate General For Respondents

MEMBER D) 
MEMBER (E)

, HR.SALAH-UD-DIN 
HR. ATIQ UI^HMAN WAZIR

4>.
JU.Q6MENI: -
Mono UR RFHMAN WAZm: - Brief facts of the case are that the

rtmentfonajf^ost five
appellant while posted as OSD in Establishment Oepa 

was kept deprived of the executive allowance

’Apartment Notification dated 02-02-2018, which b

'said clause

in light of Finance 

llowance to
xecutive a

in anotificationof the 

cessed a

■llantwas

OSD P'^sts. The. appelian: challenged the

'^■'Partmental appeal dated 15-05-2019/
✓

Department for necessary actioo.

nd forv^rded to 

rised of
which was pro

but thesPP®
notapp

jresTEP

i-'ifeijTivi'";''"'
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7>' within the stipulated time
hence ih

appeal WitH prayers that pan of c„noiao„

^^ntNotincaaon dated 02-02-2018

jniisdhfc to OSD posts", being ultra-vires of second 

. sen/ant Act, 1973(Khyber Pakhtunkhwa 

Illegal, void ab-lnitlo, may be expunged from the 

^dents may be directed to make payment to the 

jjiecutive allowance for the period from 19-11-2018 to 19-03-2019.

_^deds“>"
® hppellani ni 

^ hf the Fi
i I

sd the
jtdaPt

nanco
■ i

® allowance will not be

proviso to section 10 of 

of 1973),
notification and thej^refotP'

Act Mo XVIII

oppellant of un-paldrespo

Written reply/comments were submitted by respondents.
I 02.

While challenging vires of Finance Department Notification dated 02- 
03.

^K^ppellant Pro se argued the case and contended that this Tribunal
02-2011 afgot jurisdiction to entertain the appeal of the appellant and referred to the

Court of Pakistan reported in 1991 SCMR 10^1, which

, if a [statutory

and conditions of a civil

jjdsment of Supreme
*,s a civil sen/ant to file appeal before the Service Tribunal

notification adversely affects the termsrule or a
tended that since part of condition Mb Softtre said

noStotion adversely affect pay/allowances of the appella-'ti and lh«

does come

servant. The appellant con

under the definitior^ of terms

got jurisdiction to 

dition of

j

cannot be denied that pay/allowance
Tribunal has3nd conditions of service, therefore, this

llant further added that such con

nd proviso of Sectionentertain the instant appeal. The app®

Hie impugned notification is in total contraven 

of the Civil Servant Act, 1973, which is ultra 

■ void ab-initio. The appellant further argued

tion to seco
illegal.vires of the basic law,

an executive
that where

to each other, 

OSD |J<JSt

nor 11'*=

,n contradiction

Jed that the 

drawn Is

'^Her/notification and clause of an Act are
llant conten 

ilant
‘ °'']s‘ons ttf the^ket would prevail. The appo

against which salary
been

of the appe
ATTl^STEn

;

mil

hi
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i
■ <2fvice/cadre post of the appellant, as no^/here OSD post Is included in the 

category of posts mentioned in the Schedule of posts appended to the Khyber 

pakhtunkhwa, Provincial Ovll Service (Secretariat Group) Rules, 1997, hence he 

js entitled to receive the executive allowance in view of Section-10 of the Act 

jbid. On the question of limitation, the appellant accentuated that his appeal Is 

otherwise well in time but he also referred to judgments of Supreme Court of

n ■/>s/
Vi

\

^Pakistan in 2006 PLC (CS) 1124 and 1995 PLC (CS) 1026, wherein it has been

are not hit byheld that pay and allowances being continuous cause of.action

. The appellant prayed that in view the mentioned farts, part oflimitation
condition No'. 5 of the Finance Department NotlHcatlon dated; 02;C(2-2018 I.e.

wf/f not be admissible to OSD post, being ultra-vires of

\

Executive allowance
1973, therefore , illegal,second’ proviso to Section 10 of the Civii Servant Act

otification and the respondents mayvoid ab-iriitlo, may be expunged from the n
payment of un-paid executive allowance to the appellant

19-11-2018 to 19-03-2019.
be dir^ 

for the period from
behalf of officialGeneral appeared onLearned Assistant Advocate04. ellant has challenged vires of a notification

05'09'respondents contended that the app 

02-02-2018, whereas he p
referred departmental appeal on

posted outside theissued on 

2019, which is barred by time
never. That the officer was

merely a'jtemporary 

Act is not applicable in
OSD isof an officer as

to Section 10 of the ^
eral further added that th^ appellant

and such allowance Is only ;

-the post

cadre post, rather posting

ement and second proviso

Learned Assistant Advocate Gen
arrang 

his case.

did not perform any 

admissible t^the officers, who are

Schedule-n of PMS Rules, 

that policy making is the

the period

actually working again;

’duty during
1 \

r

2007
competent; authority.d discretion of thedomain an

ISTED
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Service Ti-Ibumil , 
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nierlt may be dismissed.
I *

Arguments heard and record perused. : I V05. Jf /

question of jurisdiction Is take 

appellant Is seeking entitlement to the 

that allowance of

06i
n up first for!cons deration. The

I

executive allowance and It Is well settled

any type is covered by the term pay, which corrie under 

terms and condition of senrice of a civil servant, regarding which, ihe Judgment 

of wbrtliy Supreme Court of Pakistan reported as 1991 SCMR 1041 Is very 

dear. ■rhej;^vafif5ortion of the same is reproduced as under:

ffvm the above-cited coses, it is evident that it has been cons/stentiy held 

. interaHa by thi^ court that a civil servant if is aggrieved by a Cmal order, whether
k. ‘K, 'i

oh'ginal or appellate, pas‘!ed by a departmental authority In respect of his terms and 

conditions, his remedy, if any, is by way of an appeal before the Service Jribuna! even 

Where the case involves vires of a
j

pardajiar. Service Rule or a Nodft^don or the 

question, whether an accused civil servant can claim the right to be repr^ented by a 

counsel before the inquiry officer, Ide are inclined to hold that if a stabJtory rule or 

notihcahbn adversely affects the terms and conditions of a cM! servant, the same can 

be treated as an order in terms of sub-section ft) of Section 4 of the Act m order to

I

fie an appeal before Service Tribunal

Furthermore, this Tribunal has already entertained and decided a 

Service Appeal No. 868/2019 announced by a larger bench of this Trrbunal on

had challenged vires of Setvice Rules, 

of his ser/ice and which was

07.

14-01-2021, where the appei'ant 

adversely affecting terms and conditions 

supported by judgments of Supreme 

PL.D 2004 SC 317, 2002 PLC (CS) 94,

Court of Pakistan in 1991 SCMR 1041,

2012 PI.C (CS)12n, 2018 PLQ(CS) 40,

li
1 I ' 1

~iil
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2019 PLC(CS)995 and PLD 1980 sc 

vested withthe jurisdiction to

{

153. We are thus sure that thisVribunal is 

entertain the instant appeal.
/08. Now the 

contention of the learned 

of the

c---question of limitaHon Ais taken up for discussion. The
0- /assistant advocate general that departmental appeal

not hold any force, as the notification 

nature and not specific for the

appellant is barred by H.O, dees

question wasJgeneral in

Pf condiaon No. 5 the
' >

Pay/allowances of the appellant

well within time. Moreover, the question relating to pay and allowances being ■ 

recurring cause of action, therefore, fresh 

seivant on receipt of salary of each month.

appellant. When part 

said notification started adversely affecting

he preferred departmental appeal,^whlch was

r
cause of action accrues to a civil

: 1

It is thus' held that the 

as the instant service appeal of the appellant aredepartm^tsTappeal as well

^hin time.'

09. Now the moot question as to whether the appellant is entitled to 

receive executive allowance, while serving against OSD post, Is taken up for

discussion. In order to a^pr^ciate the controversy properly, it would be
/

advantageous to reproduce the second proviso of Section 10 of Civil Servant 

Act, 1973, which is as under: 1
I

"Provided further that, where a civil servant is required to serveyn a '^ost outside

his service or cadre, his terms and conditions of service as to his pay sha/f not be (ess
1

favorable than those to which he would have been entitled if he \had n^ot been so 

required to serve".
s
j

1

I I
notification dated 26-06-1997 shoving eieven 

BPS-19 pertaining to the sen/lceycadre (jf th^ appellant,

schedule of posts. Schedule-

mentioned by respondents In their comments

AJTESTGD

Placed on record is a 

categories of posts in

10.
1

but the post of OSD is nowhere mentioned in the
was

n of PMS Rules, 2007 as

\'.XA
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Knj,^
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struck down, pa
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d as OSD, therefore 

aWowance. In these c

it was not the choice and willingness, of the aopeW 
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Also checked which contains U categories of posts in M^ut no 

ention of the post of OSD. It is thus clear that upon the order of
post ouSn"''*”'''''''required to serve on a 

post outside his service or order, therefore in light of second
proviso of the Act Ibid, the appellant is within his right to claim
enrti'’!,''?®"' °' pNowance, as he would have been
entitled to payment of the same, had he been posted 

within his

the

on a post
service or cadre. Contention of the learned Assistant 

Advocate General to the effect that OSD is a temporary 

.arrangement and the officer did not actually perform any duty,
there, he is not entitled to executive allowance, is misconceived for 

the reason that had such contention being true, then the appellant 

would not have been found entitled; to other allowances already 

included in his pay. Since it was not the choice and willingness of 

the appellant to be posted as OSD, therefore, he cannot be legally 

deprived of the payment of executive allowance. In these

•v..

circumstances, the impugned part of condition No. 5 to the effect 

that executive allowance will not e admissible to OSD posts being in 

derogation of second proviso to section 10 of the Civil Servant Act, 
1973 is liable to be struck down, particularly for the reason that the 

Act is having overriding effect on any executive order/notification. 

It is further clarified that salary of the appellant contains basic pay, 
qualification pay and almost ten allowances including the executive 

allowance and depriving a civil servant corm such allowance(s) on is 

posting as OSD is highly discriminatory on the one hand and part of 

the condition No. 5 of the notification i.e. "Executive allowance will 
not be admissible to OSD posts" is in total violation of the second 

proviso of Section 10 of the Act Ibid.
f: ■

of the foregoing discussion, the instant appeal is 

allowed and the portion of the Impugned notification to the effect 

that executive allowance

11. In view
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Will not be admissible to OSD posts is declared as null and void. The appellant 

is held entitled to payment of the executive allowance for the period from 

U-2018 to 19-03-2019 with all consequential benefits if any. No orders as to 

costs; File be consigned to record room.
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GOVERNMENT OF KHYBER PAKiiTUNKHWA 
FINANCE DEPARTMENT 

(REGULATION WING)
Dated Peshawar the 5* July, 2022

NormrATfON
'/ •

In puniiiarci 
in cxeuiwon pdition Nch

fnrSR.iA'VFD/l-T/Tyyfgntivg Allowance rMtihaminfld 
of juffement of Services Tribunal Khyber Pakhiunkhwa on *09-06-2021

i^i^yeal No-1132/19 ease titled Mr. Mahamraad ArehMl v/* Govt of KUyhei 
ftikhtoiVhvra and qxK decision of Provincial Cabinet in its raeetir.a hdd o.: n-Oh-Wl. tin 
Govemmenl of Khyber Pakhiunkhwa has been pieced to allon. Executive .-Mlowance ro'lh.- 
officer i^ Muhammad A«hadfor the period he remained OSD wiCi efiec. fr.™ 19.iUni8 u.

19.03.2019.

NO.

166^ hi service

no! tn•n« said benefits shall, however, be speeific to the petitioner and shall
2-
tttated/quoted as preceded.

to Govt of Khyber PoUhtunkhwa 
Finance Dcputmeut

Secretary

i

F.ndsri No&dateevea
Copy of the above is forwarded the:*
1. t1ieAceounMtGeDeial,ia^i!N«^
2- seoetaiytoGovemmcntofiaiybetPalihtun
J- The Direrdor FMIU. Finance Department with the request upl

t Pakhiunkhwa Esrablisbmem i

Finance DepannKPL

4/^ /y
v/m

.1-Q .2.FA to Deputy Secretary l 
13-Master File.

sSTSSS'S-.v.
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