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Service Appeal No.1254/2016 titled “Muhammad Bakhash Malik-vs- Govt of Khyber Pakhtunkivwa through
Chief Secretary, Khyber Pakhtunkhwa, Civil Secretariat, Peshawar and others”, decided on 13.10.2022 by
Division Bench comprising Kalim Arshad Khan, Chairman, and Farecha Paul, Member, Executive, Khyber
Pakhtunkinva Service Tribunal . Peshawar.

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
‘ PESHAWAR.

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN
FAREEHA PAUL ... MEMBER (Executive)

Service Appeal No.1254/2016

Mr. Muhammad Bakhash Malik, C/O Allah Bakhash Malik, House
No. 3, Street E-1, Khawaja Town, Pajaki Road, Bashir. Abad,
Peshawar. :

e eeteteeeteaeerereneeneeseeeetatentatesteantuetetaaaarantarns (Appellant)

Versus

. The Government of Khyber Pakhtunkhwa through Chief Secretary,

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

. The Chief Secretary, Government of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.

. The Secretary Agriculture, Livestock & Coop: Department,

Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
The Secretary, Establishment Department, government of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

PP N TRON (Respondents)
Present:
Syed Nauman Ali Bukhari,
Advocate. .....ovvii e, For appellant.”
Syed Naseer Ud Din Shah,
Assistant Advocate General................. For respondents.
Date of Institution........... e 22.12.2016
Dates of Hearing........................ S 13.10.2022
Date of Decision..........cccooevvviiiiniannn, 13.10.2022

APPEAL UNDER @ SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE ORDER DATED 19.09.2016 COMMUNICATED TO
APPELLANT ON 24.11.2016 WHEREBY THE
DEPARTMENTAL APPEAL. OF APPELLANT FOR
NOTIONAL/PROFORMA PROMOTION TO BPS-20 HAS
BEEN REJECTED FOR NO GOOD GROUNDS.




Service Appeal No.1254/2016 titled " Muhammad Bakhash Madik-vs- Ga;n‘ of Khyber Pakhtunkhwa through

Chief Secretary, Khyber Pakhtunkhwa, Civil Secretariat, Peshawar and others”, decided on 13.10.2022 by .

Division Bench comprising Kalim Arshad Khan, Chairman, and Fareeha Paul, Member, Executive, Khyber
Pakhtnwnkinvg Service Tribunal , Peshavvar.

JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: Brief facts of the case are
that the appellant jvoined the Agricultufe, Livestock Department m the
year 1981 and with the passage pf time he got promotién to BS-19;
that as per notification dated 29.04.2014, the post of Director General
On Farm Water Manager (BS-20) fell vacant aﬁd was to be filled in
“by selection on merit from amongst the three senior most BS-19
officers of the On Farm Water Management, with at least five yéars
service in BS-19 or 17 years service in BS-17 and qbove; that in utter
violation of law and rules, a junior officer of BS-19 (Muhammad -
Khurshid Afridi) was given additional charge of the post with all
financial administrative powers vide order dated 22.04.2015, against.
which the appeilant filed writ petition No. 2094-P/2015 in the Hon’ble
Peshawar High Court, which was decided on 28.01.2016 -and the
respondents were given two months time for completing the process
of selection as per rules; that the respondents were not obeying the
- directions of Hon’ble Peshawar High Cour:c, therefore, the appellant
filed C.O.C No. 176/2016 which was decided on 16.06.2016; that the
appellanf then filed departmental appeal on l17.0.6.2016 which was
rejected on 19.09.2016 and communicated to the appellant on

24.11.2016, hence, the instant service appeal in this Tribunal on

22.12.2016.
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2. On receipt of the appeal and“"its admission to full hearing, the
respondents were summoned, who, on putting appearance, coﬁtested
the appeal by filing written reply raising therein numerous'legal and
factual objections. The defence setup was a total denial of the claim of

the appellant.

3. - We have heard learned counsel for the appellant and learned

Assistant Advocate General for the respondents.

4. Learned counsel for the appellant contended that the abpellgnt
had not been treated in accordance with law and rules. That the
concemed authority had written for termination of probation to the
competent authority but despite that no proper orders were passed and
the matter was intentionally delayed by the concerned authority'for
which the appellanf could not be punished. He further érgued that in |
many cases it was held by the august Supreme Court of Pakistan that
the authorities were legally required to ‘do their legal duﬁés in time
especially in cases of promotion, but despite that binding directions of
the Apex Court, thé appellant had been deprivéd from his legal rights,
which aléo resulted in depriving him from the pensionary benefits of
BPS-20. That the impugned ordér was against the spirit of Section-9
of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read with Rules- -
7 of the Khyber Pakhtunkhwa Civil Servants (Appointment,

Promotion and Transfer) Rules, 1989, therefore, the impugned order
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was in total violation of law and wasl ;10t sustainable. That -the
respondents were legally bound to conduct proper Prévincial
Selectioh Board to fill the 'post of the Director General On Farm
Water Management (BS-20) rather to extend favour to their blue eye(i
in an illegal manner. Learned counsel requested that the appeal might

be accepted granting all back benefits to the appellant.

5. Learned Assistant Advocate General argued that. order dated
22.04.2015 vide which Mr. Muhammad Khurshid Afridi, Director
Headquartgr was authorized to hold the additional charge of the vacant
post of the Director General On Farm Water Manager, Khyber
Pakhtunkhwa Peshawar was according to law and Aru‘le_s as the
authorized officer was equally eligible like the appellant. He further
argued that in light of the direction dated 16062016 of Hon’ble
Peshawar High Court, Peshawar, the promotion case of the appellant
was reviewed by the competent authority who rejected the same due
to the reason that “as the officer was under probation in BS-19 and
during the period of probation no civil servant was eligible for
promotion to higher post in terms of Para-IV (f) of Promotion Policy
2009. The decision of the competent authority was communicated. to
the appellant vide order dated 17.10.2016. He) therefore, requested that
o

3

the appeal might be dismissed.
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0. The‘appellant had retired from the. £esp0ndent department on
14.06.2016 on attaining the age of superannuyation. On 15.04.2015 the
incumbent Director General (On Farm Water Management) Mr. Fazal
Rabi stood retired vacating the post, which was to be filled in as per
prevalent rules notified on 29.04.2014 whereby the post of the DG
was to be filled in by selection on merit from amongst the three senior
most BPS-19 officers On Farm Water Management with at least five
years service in BPS-19 or seventeen years service in BPS-17 and
above. Instead of filling the vacancy 'under the rules the department
gave additional charge of the post to one Mr. Muhammad Khurshid
Afridi, Director HQ vide notification No. SOE(AD) 3(3) 5/2015/WM
dated 22.04.2015. Aggrieved of the same the appellant preferred writ
petition No0.2094-P/2015 before tﬁe Hon’ble Peshawar High Céurt,
Peshawar to. get the above notification declared as unlawful,
unconstitutional etc with a further prayer to direct the respondents to
convene a Provincial Selection Board meeting for filling the post of
DG On Farm Water management. The writ petition was decided vide
order dated 28.01.2016 by the Hon’ble Peshawar High Court on the

(;ommitment of Syed Masood Shah, Section Officer Litigatioln,
Agriculture Department; that the process of selection to the post of
DG (BS-20) would be compieted within a span of two months. When
tha;[ was not so done the appellant resorted to C.0.C No. 176-P/2016 .
which was disposed on 16.06.2016 with a direction that the case of the

appellant should be placed before the worthy Secretary Agriculture
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Government of Khyber Pélgf;tunkhWa, who was to sympathetically
review the matter and see what benefits could be graﬁted to the
appellant. The appellant was let at liberty to agitate the matter before
the appropriate legal forum incase if the appellant could not be
considered within sixty days. The said communication was made on
19.09.2016 regreﬁting the request of the appellant on the ground that
the appellant was on probation and was not found eligible for
promotion to higher post. The department had reiterated such stance in
the written reply/comments filed by them in this appeal. Thus the only
ground which was the so called hprdle in the way of granting
promotion to the post of Director General (BS-20) was that he was on
probation in BPS-19 at the time when he had requested for seeking
promotion. The seniority list annexed with thé appeal shows that the
appellant was at serial No.l of the list and was promoted to Grade-19
on 14.10.2014 alongwith nine other officers shownAjunior to him in
the list but vide Notification No.SOE(AD)V-7/2019/WM dated
14.10.2019 the appellant’s promotion to BPS 19 was antedated and |
considered with effect from 12.12.2011 and by the time the post of
DG BPS-20 fell vacant on 15.04.2015 on retirement of Fazal Rabbi
and after thé retirement of Fazal Rabbi on 15.04.2015, the appellant
was admittedly the senior most officer-and had aiso completed one
probation on 13.10.2015, so he was eligible for promotion. to the post
of DG BPS-19 on 13.10.2015 i.e. much beforé his retirement and by

that time he had undisputedly his credit more than 17 years service in -
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BPS 17 also. As aforeéaia, th-;.-on'iy gvrou.r;iﬁ?;vhich the respondents had
taken for not holding the appellant eligible for promotion to higher .
post was the alleged fact that the appellant was on probation. This -
contention of the respondents is not true as vide leﬁer No. -

5840/DG/OFWM dated 01.10.2015, the Director General had written

to the Government of Khyber Pakhtunkhwa for termination of =

probation period in BPS-19 by specifically naming the appellant at
serial NO.1 of the letter and stating in clear terms that the officers,
named in the letter including the name of the appellant, had almost
successfully completed their probation in BPS-19, therefore, a‘reqﬁés‘t
for termination of probation period of the officers including the
appellant was made. This letter was followed by another letter of the
department  bearing No.SOE(AD)V-7/2014  dated 21.10.2015,
whereby the department sought the performance and conduct reports
of the employeés given by the controlling authority. Vide letter No.
6160 dated 29.10.2015, DG again wrote a letter explaining that the
officers named in the letter, had achieved the set targets/éssignments
well in time and their performance and conduc_t remained satisfactory.
It was added that due to the extra-ordinary efforts and dedication of
the officers, the department not only achieved rather exceéded the set
targets within the stipulated time period. It was also stated that no
complaint had so far been received/observed against any of the officer
during the probation. Again a request was made that as upon

successful completion of their probation period, probation termination
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case might be processed on merit mthe public interest; ‘These
documents are the concrete evidence of the fact that the probation
period was not extended rather it was sought to be terminated and
only formal notification/order in this respect was to be passed, wlﬁcﬁ ‘
might have been passed but has not been annexed with this éﬁpeal by
either side. So the only hﬁrdle asserted by the ‘departAment i.e. that the
| appellant was on probation and was thus not eligible to be considered
| for promotion in the next higher grade, is groundless and not tenable.
When there was a clear vacancy in BPS 20 available before ‘the
retirement of the appellant, the department was bound to ﬁnaiize the
issue of promotion as expeditiously as possible or at least Vpr.ior to the
retirement of the appellant lwﬁere the appellant had served for more
than 35 years and he by all means was éntitle.d:to promotion especially
when very clear directions were given by the Hon’ble Peshawar High
- Court in the writ petition ﬁléd by the appellant after making
lcommitment/assurance by the departmental representative. Reliance is
placed on 2022 SCMR 1546 titled “Homeo Dr. Asma Noreen Syed—vs-
G_ovemment of Punjab” and 2022 SCMR 1765 titled “Government of
Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat
Peshawar and others versus Fazali Ghufran”.

7. Therefore, this appeal is allowed with the direction‘ to the
respondents to grant the appellant proforma promotion w.e.f. the date,

the post of D.G (BPS-20) had fallen vacant with all consequential

‘benefits. Costs shall follow the event. Consign. ‘z : ' -
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8. Pronounced in open Court at Peshawar and given under our

hands and the seal of the Tribunal on this 13" day of October, 2022.
- :

KALIM-ARSHAD KHAN
Chairman

F. EHAPﬁL '

Member (Executive)
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ORDER .

13" Oct, 2022 L Learned counsel for the appellant present. Syed Naseer Ud
Din Shah, Asst: AG alongwith Tayyab Gul, Supérintendent for

respondents present.

2. Vide our detailed judgement of today p‘laced on file
(containing 09 pages), this appeal is allowed with the direction to the
respondents to grant the appellant proforma promotion w.e.f. the

date, the post of D.G (BPS-20) had fallen vacant with all

consequential benefits. Costs shall follow the event. Consign.

3. Pronounced in open court at Peshawar and given under our

hands and seal of the T ribunal on this 13" day of October, 2022.

(Kalim Arshad Khan)
Chairman

eeha Paul)
Member(Executive)



o o T GOVERNMENT OF KHYBER PAKHTUNKHWA
‘ " / AGRICULTURE LIVESTOCK & COOPERATIVE
DEPARTMENT

Dated Pestiawar, the  14™ October. 2019

© NOTIFICATION. o S S
s “NO. SOE (A})}V 7/2019/WM - In pursuance of Scrvicc 'l’l'ibunul Judnmcnl dated

}i\ 03. 70!92.&1'1(:1 recommendatlon ot the Provmf.xal bclculon Board (PSB) mu..lmu held on e

2A.00.2019, thc Compt,tt,nl Authority is pleased to ordcr antedated promotion of Mr. Muhammad

.\l : Hakh»h Mallk lhc then 1)1rcclor IIRD On l-arm Water Manaocmgnt ll"llhili“ Lumc. D 1.Khan lo- .
CUBPS 9w 11712 2011 S EE
IR v s/~
. ' SECRETARY.TO

“GOVT. OF KHYBER PAKHTUNKHWA
AGRICULTURE, L/STOCK. AND COOP: DEPTT:

[

'i{i).;_i_s‘.i ol even No. & Date.

Copy forwarded for mtormatlon and necessary action to the: -
The Accountant General, Khyber Pakhtunkhwa, Peshawar.
The Director General, On Farm Water Management, Khvber Pakh(unkima Peshawar.
The District Accounts Officer, D.1. Khan.

PS.10 Mll‘llb[Cl tor Agriculture, Khyber Pakhtunkhwa.

PS to Chief Secretary, Khyber Pakhtunkhwa.

PS to Secretary Establishment, Khyber Pakhtunkhwa, Pcshawal

PS to Sccrctary Agriculture, Khyber Pakhtunkhwa.

()Hu.ms'u)nccrmd ) , .
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Appeal No. 485/2016

i
!
1
i

Date of Institution ... 26.04.2016

Date ofDecmon . 15.03.2019

Muhammad Bakhsh Malik, C/O Allah Bakhsh Mahk. House No3 strt(:\tibf'il:-‘"f'.f—-ff" o
Khawaja Town, Pajagi Road, Bashirabad, Peshawar. . (Appellant)

VERSUS

The Govt: of Khyber Pakhtunlxhww tthUEh Chief ‘%emct'\ry Civil Secretariat,
Puh'm ar and two others. (Rcspondents)

{ MR. M. ASIF YOUSAFZAL

Advocale S - For appé!lant.
MR. MUHAMMAD JAN
Deputy District Attorney ‘e For |e<pondents
MR. AHMAD HASSAN, - MEMBER(Executwe)
MR. HAMID FAROOQ DURRANI - CHAIRMAN
’ JUDGMENT

AHMAD HASSAN, MEMBER. - Arguments of the learned cpunsei'for the

purlics heard and record perused.

ARGUMENTS
2. Leamed Counsel for the appellant algued that he joined the- Agnculture
Department in 1981, In the seniority list notified on 30.04. 2014 hlS name was
retlected at sr. no.l. Wh:le scwnm., in BPS- IF lhc appellant was placed under
suspension on 01.7. 7011. Due to pendmg disciplinary proceedmg!s juniors.to the
appcllanl were promotud to BP% 19 on 12.12.2011. whereas hv.-, case was deferred.
| After wmdmg up of departmental prou,edm s penalty of w1thholdmg of promotlon

for one year was awarded vide order dated 26.09.2012. After exhausting

.., departmental remedies. he filed service appeal no 519/2013 and the Tribunal in its
2 ' : ’
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dement dated 02.06.2014 remitted the case to thie respondents to- pass speaking:

order on his departmental appeal. Subscquently. the appellant was promoted to

BPS-19 vide notification dated 14.10.2014.

. . . .\‘-—-——" N -
S.17.2014 but the same failed to evoke any response from the respondents. [t was

fotffowed by a wiit petition no: 1942-P/2015 filed in the Peshawar High Court, -

Poshawar, which was decided vide order dated 15.9.2015. The respondernts were

divected 10 decide his departmental appeal in accordance with law. which was

rejected on 2532016, hence, the present service appeal. The appellant was

deprived of promotion from the date on which ‘his juniors were promoted without

any justification as the appellant has retired from service, so it.will have Qserious'

repercussions on his pension/atlied benefits. No speaking order was passed on his

departmental appeal and provisions of section 24-A of General Clauses Act 1897
° .

was violated. Since appeal no. 1084/2015 filed by the appehant on 21.09.2015 was

aceepted by this Tribunal vide judgment dated 14.12.2018.

A
.\ .

On the other hand learned Deputy District Attorney argued that the

promotion of the appellant was deterred due to an'inquiry pending against him. He

was aranted prmndtion to BPS-19 vide nofification dated 14.10.2014. His request.

for crant of anledated promotion being not covered under‘l‘he rules was regretted
by the respondents vide order dated 27.8.2015. e stood retired from government °

service vide order dated 14.6.2016 and his case for antedation of promotion cannot -

be considered at this stage. .

He filed a departmental -appcal on .
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CONCLUSION

the administrative control of the

against him. disciplinary proceedings were

withholding of promotion for one year was imposed on him vide order dated

602002

- On the other hand a case of promotion of BPS-18 officers of On Form

Warer vl

‘processed. As the appellant was under suspension, hence. his case for promotion

was delerred. Three officers junior 1o the appellant were

dated 12.12.2011.

of this Tribunal by way of filing service appeal which was remitted to the

respondents for disposal vide order dated 02.06.2014. Later on he got promotion

o BPY-19 vide notification dated 14.10.2014. Therealter, he knocked the door of -

Peshawar High Court, Peshawar by way

order dated

i
3. Previously service appeal no. 1084 was filed by the appellant in this

" Tribunal® Through the said appeal he had challenged order dated 26.09.2012

-

whereby penaity of withholding of promotion for one year was imposed on him.

This Tribunal vide judgment dated 14.12.2018 accepted the appeal and the said

order was set aside. The order through which the appelfant was penalized lost its

utility. The cause of deferment of his promotion to BPS-19 is no more in the field.

Fle descrves ro be promoted. 1o BPS-19 from the date his juniors were promoted.

It is not disputed that the appellant an officer of BPS-18 was serving under
respondents. On certain allegations leveled .

conducted and thereafter penalty of--

anagement Wing (o the post of Executive District Officer BPS-19 was.

promoted vide order

For the redressal of his grievances, he invoked the jurisdiction” -

of filing writ petition. 1t was decided vide
15.09.2015. After rejection of departmental appeal, he filed the present -

3 service appeal.

PR
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“As o sequel to above, the appeal is accepted and impugned order dated

25.03.2016 is set aside. Parties are left to bear their own costs. File be consigned

“ 1o the record room. '

\ : ' (AHMAD HASSAN)
\ o MEMBER -
(HAMID FAROOQ DURRANI). ' L

CHAIRMAN , oo
ANNOUNCED , : ,
15.03.2019

°




20.07.2022

15.09.2022

Learned counsel for appellant present.

Muhammad Riaz Khan Paindakheil, learned Assistant
Advocate General alongwith with Mr. Tayyab Gul,

Superintendent for respondents present.

Former made a request for adjournment as he has not

prepared the brief. Adjourned. To come up for arguments on
15.09.2022 before D.B.

Q)

(Fareeha Paul) (Rozina Rehman)
Member(E) “Member (J)

Appellant alongwith counsel present.

Muhammad Adeel, learned Additional Advocate

General alongwith Tayyab Gul, Superintendent = for
respondents present. |

Former requested for adjournmént as he has not
prepared the brief. Adjourned. To come up for arguments on
13.10.2022 before D.B.

"Paul) (Rozina Rehman)
Member (E) | Member (J)
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21.02.2022

24" May, 2022

"Due to retirement of the Worthy Chairman, the :
‘Tribunal is defunct, therefore, case is adjourned to:

24.05.2022 for t'hésse'imé as before.

'

Junior to counsel for the appellant present. Mr. .
Nasirud Din Shah, Asstt. AG alongwith Tayyab Gul,

Superintendent for the respondents present.

Former seeks adjournment due to engagement of
learned senior counsel for the appeliant before the Hon’ble
High Court. Last opportunity ié granted for argume‘n.t, failing
which the case will be decided on-the basis of available
record without the arguments. To come up for éfgufﬁenté
on 20.07.2022 before the D.B.

N Q

(Fareeha Paul) (Kalim Arshad Khan)
Member (E) Chairman



- 127112020 ~ Appellant in person present. Additional: AG alongwithk
A | Mr. Rahat Shah Account Ofﬁcer for respondents present |
Former requests for adjournment as his leamed

counsel is engaged before the apex court today.

Adjourned to 18.02. 2021 for arguments before D.B.

(Mian"Muhammad)
Member (E)

| l)ue to Pcwa/@mfc % W&/%/?,
e o MWMJ % oot

16.04.2021 Due to demise of the Worthy Chairman, the Trlbunal Is
non-functlonal therefore, case 1s adjourned -

10.08.2021 for the same as before.

10.08.2021 Since, 1% Moharram has been declared as public
| hollday, therefore, case is ad]ourned to ,27/Z /2021 for .

: the same as before

X2/ / 2oL)

D o nminder grenffons .
The case s adjowrned, {zscm/e ap Jvf7lw$al4/é as

&WMO 9-!/6)5 Yory | | @{y\
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A '}.;j'25‘;03;2'02‘0 o '_Due to publie holidays on account of Covid-19, the case -

is adjourned. To come up for the sameen 09.06.2020 before

[der
09.06.2020° - Bench is incomplete as one learned Membe1 (J) ison :
 leave. Therefore the case is adjourned. To come up for the s
- same on 21.08.2020 before D.B. R ‘ /
er
21.08.2020  Due to summer vacation case-to come up for the

same on 23.10.2020 before D.B. A

~23.10.2020 Junior to counsel for the appellant and . Mr.
Muhammad Jan, DDA for the responc!ents-present.' .
~ The Bar is observing general'strike: therefore, the - :

matter is ad]o rned to 27 11.2020 for hearlng before the

W

4
(Mian Muhamm d) . Chgr an’
Member
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Court SWat', the instant matter is adjoum.cd to 23.12.2019 for

the same.

10.10:2019
23.12.2019
31.01.2020
Ny
k%
%
k)

~ Due to.official tour of Hon’ble Members to Camp

‘Read_er

Learned counsel for the appellant-and Mr Muhammad Jan
leamed Deputy District Attorney alongw1th Rahat Shah
Accounts Officer present. Learned, counsel f,or-:the‘appellant

seeks adjournment to furnish Notification of Antedation of

- Promotion of the appellant to BS-19. Adjourn. To come up for

. additional documents and arguments on 31.01.2020 before

D.B.

\\Te/rr;)ﬂ | | @ /

, Member

Appellant in person present..Mr," Muhémmad Jan learned

Deputy District Attorney alongWith 'S-ana Ulfahx Admin

Officer present. Appellant seeks :'adjournménf ais»_‘ learned

counsel is not available. Adjourn. To come up f(jr farguments

on 25.03.2020 before D.B.

Mﬁ;r . Member

2,
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l"';15.03.2019 - Counsel for the appellant and Mr. MuhamrnadJan,b
DDA alongwith Sanaullah, Admn. Officer for the

respondents present.

Learned counsel for the appellant requests for -
adjournment due to over occupation before the

= w=Honourable High Court. wmsion

Adjourned t0Z8.05.2019 before the D.B.

f/ﬁber Ché\ir an |

_- 28505.2:(_)19 Appellant in person p}esent. Mr. Muhammad Jan, DDA
o alongwith Mr. Sana Ullah, Admin Officer for respbndenfs, '
present. Appellant seeks adjournment. as his counsel 'Was. bﬁsy
before the august Peshawar High Court, Peshawa‘r. Adjoﬁmed'.'
Case to come up for arguments on 02.08.2019 before D.B. |

t. ale
ember s Membe

02.08.2019 Appellant in person ‘present. Mr. Zia Ullah learned DD.A
present. Appellant submitted application for adjournment.
Application allowed. Adjourn. To come up for argﬁfnents on - B
10.10.2019 before D.B, o

N\

Member ' S ~ Member-.




t

f

’
4

b

_ 17.09.2018 Appellant in person presentMr. Kabirullah Khattak

Learned Additional AG : v -ire szooandort alongwith Mr.

" Tayyab Gul Assistant for the respondents present. Due to
General Strike of the Bar, arguments could not be heard. To
come up for arguments on 01.11.2018 t?éfore D.B.

AP i

(Hussain Shah) (Muhammad Amin Kundi)
Member L : Member
Q'.l.ll.2018 : Due tn retirement of Hon’able Chairman, the Tribunal is

defunct. Therefore, the ‘case is™ adjourned for the same on

20.12.2018 before D.B. .
. T
mae” Paindakheil,

Assistant AG” alongwith Mr. -Tayyab Gul, Assistant for the

20.12.2018 Appellant in person present. Mr. Rz

respondents. present. Appellant requested for adjournment on
account of the non-availability of his counsel. Adjourned. To come

« upfor argnments on 07.02.2019 before D.B.
8 .

W

(Hussain Shah) (Muhammad Amin Khan Kundi)
" Member Member
'
07.02.2019 Appellant alongwith his counsel present.: Mr. Riaz Ahmad -

Paindakhel, Assistant AG alongwith Mr.* Tayyab Gul, Assistant for the
respondents present Learned counsel for the appellant requested for

adjournment. Adjourned to 15.03. 2019 for arguments before D. B-1

(AHMADﬁSSAN) ‘ (MUHA MAD AMIN KHAN KUNDI)
MEMBER MEMBER




. w - 11.01.20.18 Appellant in pefson and Asst: AG aiongwifh Mr. Tayyab
\‘ Ty . - ‘ -
o ‘Gul, - Assistant for respondents present. Appellant seeks

adjournment. Adjourned. To come up for arguments on 09.03.2018

before D.B.
-
(Ahmad Hassan) - (M. Hamid Mughal)
Member(E) Member (J)
. : 0?.03.2015 | Junior counsel for the appellant and Mr. Riaz Ahmed

Painda Kheil, Assistant AG alongwith Rahat Shah, Accounts
Officer for the respondents present. Junior counsel for the
appellant seeks adjournment on the ground that learned -
senior counsel for the appellant is not available today.

Adj’ﬁurned. To come up for arguments on 09.05.2018 before

D.B.
(Muhamfnad Amin Khan Kundi) (Muhammag\Hamid Mughal)
Member ember.
- 09.05.2018 Due to retirement of the worthy Chairman, the Tribunal is

incomplete, therefore the case is adjourned. To come up for same

on 24.07.2018.

é

' 2’4.07‘.‘2018 , Junior to counsel fdr the appellant and Mr. Sardar Shaukat Hayat
' - learned Additional Advocate General present. Junior to counsel for the
appellant seeks adjournment -as senior cotnsel is not in attendance.

- Adjourned. To come up for arguments on 17.09.2018 before D.B. '

Me_mber : - Member



oe

30.03.2017 - Counsel for the appellant and Mr. Tayab Gul, Assistant alongwith"

Addl: AG for the respondents present. Written reply not submitted.

Requested for further adjournment. To come up for written

reply/comments on 25.04.2017 before S.B.
!

/ A
Ch;bnﬁﬁ
25.04.2017 Counsel for the appellant and Addl: AG for the respohdents

present. Written reply submitted. To come up for rejbinder and

arguments on 09.08.2017 before P.B.
(Ah }

mad Hassan)
Member

P —

09.08.2017 Appellant in person present. Mr. Muhamma(ﬂl;:puty
District Attorney for the respondents present. Appellant
sub-mitted rejoinder and seeks adjournment on the ground that

“his counsel is not available today. Adjourned. To come up for

arguments on 24.11.2017 before D.B.

_ s
{(Muhammad Aﬁj(han Kundi) (Muhammad Hamid Mughal)}
~Member (J) Member (J)
24.11.2017 Appellant in person present. Mr.Muhammad Jan,

Deputy District Attorney alongwith Rahat Shah Account
Officer for the respondents present. Appellant requested
for adjournment as his counsel is not available.
Adjourned. To come up for arguments on 11.01.2018
before D.B. ’

\ e . '
- ' (%
(Gu%@/ (MUHAMMAD NAMID MUGHAL)

MEMBER MEMBER



02.02.2017 Counsel for the appellant sceks adjournment.

Adjourned for prcl_imih_ary hearing to 23,02.2017 b¢1’9f¢

$.B..
Clﬁhlrman

23.02.2017 ; Counsel for the appellanl present;; Preliminary: arguments
heard and case file peruscd Through the instant appeal, the appellant
has impugned order dated 19.09.2016, whergm his appeal for

_\-’pr.oforma promotion to (BPS-20) was rejected. The appellant was
working in (BPS-19) in the Agriculture, Li(résto_ck‘vDepartment, The
: ' appellant was not considered for promotion aééinst the post D.G
,,(% / found Water Management (BPS-20). A junior officer was given of
) the said post, he filed writ petition No. 2094/2015 in Peshawaf_ High
Court and the August Court directed to complete the process of
selection strictly in accordance with the rules. He -'preferre'd
departmental appeal on 17.06.2016 ‘which was reje@:ted .;Qn

19.09.2016, hence the instant service appeal. |

Points urged need consideration. Admit. Subject to deposit of .

security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 30.03.2017 before S.B..

e ~ (AHMAD HASSAN)

MEMBER
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z \
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Muhammad Bakha}‘;h

1254/2016

The 'éppeal of Mr.

N

Counsel for the appellant present. Counsel for the a

Form- A
FORM OF ORDER SHEET

L.

requested for adjournment. Request accepfed. To

Order or other proceedings withi signature of judge or Magistrate
preliminary hearing on 02.02.2017 beford S

resubmitted today by Mr. Muhammad Asif Yousafzai
may be entered in the ‘Institution Register and: pu

to be put up thereon NS . /. 20[7

Worthy Chairman for proper order please..'

Court of
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&  BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Appeal No. [ LJL1 /2016

o

Mr. Muhammad Bakhash Malik V/S Govt. of KPK & Others.
S INDEX -
| S.No. | Documents Annexure | Page No.
1. | Memo of appeal. — 01-05
2. | Seniority list. A 6-7
3. | Rules. 29.04.2014 B 8§-9
4. | Order of Khurshid. C 1 10
5. | W.P NO. 2094/2016 D 11-14
6. | Order of PHC 28.01.2016 E 15
7. | Order on COC No. 176/2016 F - 16 - 18
. 8. [Appeal. 17.06.2016 G 19-21
9. | Rejection order.19.09.2016 H 22 - 23 :
_10.| Letter dt. 1.10.2015 I 24 |
11.| Letter dt. 21.10.2015 J 25 CET
12.| Letter dt. 29.10.2015 K 26 - g -
13.| Vakalat nama --- 27. i
:
APPELLANT : -
f

-

THROUGH: o~ !
o %QQ@“’ o

( M. ASIF YOUSAFZAI ) 5
ADVOCATE SUPREME COURT 8
PESHAWAR. - -




4  BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Appeal No. '17/51/" /2016

Mr. Muhammad Bakhash Malik,
‘C/O Allah Bakhash Malik,
House No.3, Street E-1,
\Khawaja Town, Pajaki Road,
Bashir Abad, Peshawar.

PETITIONER -

VERSUS

1.  The Government of Khyber Pakhtunkhwa through Chief Secretary,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

2. The Chief Secretary, Government of Khyber Pakhtunkhwa, Civil

| Secretariat, Peshawar.

3.  The Secretary Agriculture, Livestock & Coop, Department
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

4.  The Secretary, Establishment Department, Government of Khyber
Pakhtunkhwa, Civil Secretanat Peshawar.

RESPONDENTS

-------------------

APPEAL UNDER SECTION 4 OF THE KPK SERVICE '
TRIBUNALS ACT 1974 AGAINST THE ORDER DATED
'19,09.2016 COMMUNICATED TO APPELLANT ON

‘,;Wy 24.11.2016 ,WHEREBY THE DEPARTMENTAL

4, APPEAL - OF -, - APPELLANT __FOR

Registrar NOTIONAL/PROFORMA PROMOTION _TO_BPS-20

HAS BEEN REJECTED FOR NO GOOD GROUNDS

'PRAYER: . That on acceptance of this appeal the order dated,
o 19.09.2016 communicated to appellant on 24.11.2016
may be set-aside and the respondents may be directed

to consider the appellant for notional/proforma




promotion to BPS- 20 w.e.from 13.10.2015 with all back
and consequential benefits including pensionary benefits
in BPS-20 being senior most/eligible but malafidely not -
considered by the respondents. Any other remedy which
this august Tribunal deems fit and proper thaz‘ may also
be awarded in favour of appellant.

 RESPECTFULLY SHEWETH:

1.

That the petitioner joined the Agriculture, Livestock
Department in the year 1981 and with the passage of time
the petitioner got promotion to BPS-19. The petitioner
presently is on the top of seniority list at S.No.1. Copy of
Seniority list is attached as Annexure-A.

That . as per notification dated 29.4.2014, the post of DG
On Farm Water Management (BPS-20 is to be filled in “by
selection on merit from amongst the three senior most
BPS-19 officers of On Farm Water Management with at
léast 5 year service in BPS-19 or 17 years service in BPS-
17. There are no other methods prescribed in the said
notification / rules for the filling of post of DG On farm
Water Management. Copy of the Notification / Rules is
attached as Annexure-B.

That the respondents in utter violation of law and rules
passed an order dated 22.4.2015 wherein a junior official
of BPS-19 (Muhammad Khurshid Afridi) given additional
charge of the post with all financial and administrative

- powers. The senior most BPS-19 official has been made

subordinate to a junior officer. Copy of Order is attached
as Annexure-C. :

That against that order the appellant filed a writ petition
NO. 2094/2015 in the Peshawar High Court which was

- decided on 28.1.2016 and the respondents were given 2

months for completing the process of selection as per
rules. Copy of the W.P and order of PHC are attached as
Annexure — D&E.

That as the respondents were not obeying the directions

- of august Peshawar High Court, therefore, the appellant

filed COC NO.176/2016 in the High Court, which was



¥ 3 - decided on 16.06.2016. The august High Court was kind

- enough to pass the order, “ The case of the petitioner be
placed before the worthy Secretary Agriculture Govt: of
KPK who is to sympathetically review the matter and see
what benefits can be granted to the petitioner. In case,
the case of the petitioner cannot be considered positively,
he is to give reasons for the same in writing which shall be
communicated to the petitioner so he may agitate the
same before appropriate legal forum. The needful be done
in 60 days.” Copy of order on COC is attached as
Annexure - F.

6. ~ That keeping in view the directions of the High Court, the

' appellant also filed an appeal on17.06.2016 which was
regretted on 19.09.2016 and communicated to appellant
on 24.11.2016. Copies of the appeal and rejection order
are attached as Annexure — G & H.

7. - . That having no other appropriate remedy against such
ilegal and unlawful action of the respondents, the
appellant is constrained to file the present appeal on the

~following grounds amongst others:

-GROUNDS:

“A) That the order dated. 19.09.2016 and communicated to
appellant on 24.11.2016. is against the law, rules norms
of justice and fair play, without lawful authority, unlawful
and against the service rights of the senior BPS-19

~ officers. Therefore liable to be set aside.

B That it is also worth to mention here that the concerned
authority in time had written for termination of probation
to the competent authority but despite that no proper

- orders were passed and the matter was delayed by the
coencerned authority for which the appellant cannot be
punished. Copies of application and letter are attached as
Annexure — I, J&K. ’

o That in many cases it is held by the august Supreme
- Court of Pakistan that the authorities are legally required

to do their legal duties in time especially in cases of

promotion, but despite that binding directions of the Apex

Court, the appellant has been deprived from his legal



E)

F

G)

H)

J)

K)

rights which also resulted in -depriving him from the

~ pensionary benefits of BPS-20.

That the respondents have not fulfilled their legal duties
in time for which the appellant cannot be punished ,
especially in the given circumstances.

" That the act of the respondents is also based on malafide

because they want to give benefits to their blue eyed

- persons and to knockout the appellant on technicalities.

That the appellant is legally entitled to his claim which

" cannot be denied on flimsy grounds.

That the appellant has not been treated as per law, rules,
fairly and justly. Thus such inaction on the part of
respondents is not tenable.

That the impugned order is against the spirit of Section-9

" of the KPK Civil Servant Act 1973 read with Rules -/ of

the APT Rules, 1989. Therefore, the impugned order is in
total violation of law ang not sustainable.

That even such practice of allowing/giving higher grade
posts to juniors has also condemned by the Hon'ble
Supreme Court of Pakistan in the case of Qazi Abdul
Karim, where after the control as well as Provincial

“Government issued various instructions and directed that

in future higher posts should be filled in as provided in
the rules, otherwise, the same would amounts to out of
turn promotion in violation of law and rules.

That the respondent are legally bound to conduct proper

'PSB to fill the post of Director General, On-Farm Water

Management (BPS-20) rather to extend favour to blue
eyed persons in an illegal manner. This aspect also

~ proves that the respondents are not fulfilling their legal

responsibility which are necessary under the law to do.

That there are many examples are existed where the

competent authority has either condoned the probation

period or terminated the probation period in time and

~ granted the promotions. But same benefits are not

extended to the appellant



That the impugned order is agalnst the Articles 2- A 4,9,
- 25 of the Constitution. .

M) . ‘That the appellant seeks permission to advance other
- grounds and proofs the time of hearing.

It is, therefore, most humbly prayed that the appeal of
the appellant may be accepted as prayed for.

e

APPELLANT

Muhammad Bakhash Malik

THROUGH: : t:
- e

(M. ASIF YOUSAFZAI )
ADVOCATE SUPREME COURT
- PESHAWA

Taimur Ali Khan advocate
' &

Syed Numan Bulkhari Advocate.



:..,,éc; . Nane of officer -, . . Date of Birth and |. Date of ist | Regular i ,momtment/promotmn o Present .. . . ; :
{ \ - Wl"h academic qualtf:catton dom:c:le il entry. into " to the prcsent post .- - oposting s Re_‘,.rem(.nt
: : ’ Gov". Servuce S B R T A :
N\ ) R pate” | BPS- Hethods °f,4 L
i : TS R RS _‘_(ecr‘.L‘..Lmqnt:A . SR Bl
. L 2 "3 "4 5 | & 7 S 5 . R
. I Muhammad Bakhsh Malik 15/6/1956 07/03/1981 | 14/10/2014 | 18 - | ByPromotien Director HRD (BS-19) 1
\p‘ w’ M.SC'.(HQ'HS) Agriculture ] DfKhan . ) - OFWM Training Centre DIKhan 14-06-2016
. -1 . [Muhammad Isniail - ~ 28/10/1958 . 05/09/1983 14/10/2014 | . 19 By Promotion sttrlct D;rectm (BS- 19) o .
\/ISc (Hons) Agriculture © Banmu . o ' . ‘ OF WM Lakki Marwat ~ 27’,10_2-018
—Uii960 | 25/08/1986 | 14/10/2014 | 19 | ByPromofon ~|Director HQ (BS-19) | 4 ,
, ;“S‘haif’ad Ilih“fsEhId Afid | ghier Agency - - " lo/oDGOFWM - | = 30-04-2020 -
c. Agriculture ngmeenng IR E ; . - Khyber Pakhtunkhwa Peshawar | © ‘
S |Sahibzada Alamgir - | . .. 27/3/1959 . | 26/08/1986 7471072014 |. 19 | ByPromotion |Distrct Director (BS-19). ' 26-03-2019 |
B.Sc. Agrxcultury Engmeenng : _‘ Swabi - S : ‘ o ‘ © . |OFWM Peshawar POTOmatiy
Vi: Sherzada o 19/12/1960 . 26/08/1986 | 14/10/2014 19 - | By Promotion - [District Director (BS-19) v
e |5 |t s onns) Agrioulture-soes - |- MEKAIE A8 R A ?PWVI Swet [ 18122020
©+ |Mr. Shamshad Hﬁséain . 3/5/1959" - 27/8/1986 14/10/2014 | 19 -| By Promotion ~D15tricchect01 (BS 19) SR ]
o B.Sc.Agricultui'e Engineering Nowshéra. ' ) ) B b OFWM Mansehra . - '2/?/2019 -
S L 2/8/1959 27/08/1986 | 14/10/2014 | - 15 | By Promoion [Director Planning (5-19) .. ‘ -
Muha_mm.ad Azecm o © Peshawar : o/o DG OF WM Khyber 1/8/2019
B.Sc Agriculture Engineering ‘ ‘ Pakhtunkhwa Peshawar '
i.
\WNew Protorma Seatoy Listserloniy et 2538 - .
R 0

DIRECTGRATE GENERAL ON FARM WATER MANAGEMENT KHYBER P

AHHTUNKHWA PESHAWAR

SENIORITY LIST OF BS-19 OFFICERS (as stood an 15-04-2015)

YO,

Date of.




Name of officer’
w:th acad@mic QLai‘ﬁCa!*'Oi""

s.No

—i'fjate o_ftBirth_ and
© domicile. C

e Dr.:Allah Bakhsh Malak
8 | Ph:D Agriculture - ‘
* |(United Kingdom)

aanioel
. DIKhin

" Date of 1st
o “entry into
| Govt. Service

208N 986

Regular appomtmentl pvomotlon
to the present post

Date_‘ BQ Methods of

,14110/2014 9

Fresent pDate of
posting Retirement
“yecruitment = .
By Promotion . |District Director (BS-19) :
; R OFWM D.IKhan . 93-04-2021 -

' \/Ir \/Iuhamm ad Afzal -

U6
" Mansehra

T 2710871986

“T4AOR01A | 19,

i

‘ - : L . -
By Promotion Dlstric'[])ilector(BS-‘19) L

OFWM Haripur 3112720227

B Sc Acncuhmv Engmeen ng o : e .

"I Mr. Behram Jan ' R/8/1961 - - 30_/08/1986 ' .;14110/2_014. 19 "By Promotion Duector Field Opexanon (BS- -19) . ,

10 |MSe. AoncultuleEngmeermc" S| Karak N ' S ' olo DG OFWM Khyber 1 7/8/2021
: . T J— PakhtunkhwaPeshawarﬂ S

D.\N#

w °1o|orma Seniority Lishseriotty list zv1s




L | COVI:RNMZENT oF.
- .. KHYBER PAKHTUNKHWA ,
! ACRICULTQRI: LIVESTOCK & Coom:RATIVE

DEPARTMT.N’I‘

R S Pe;hawar, dated the April 29, 2014

Fi¢s. -1()E(AD)2(2)429/2011 - In pursuance of the provusuons contamed in sub-rule’(2) of ru!e 3 of o

the Khyber. Pakiitunkhwa Civil Servants (Appointment, Promotion and Transfer) Ruies, 1989 and in '
supersession of all notifi cations issued . in. this  behalf, the Agriculture, Livestock and Cooperation

Department, in consultatlon with the Establishment Department and the Finance Department, hereby

lays down the method of recruitment, qualifications and other conditions specified in column 3 ta'5 of

the appendix to this Notification, -which shall be apphcable to the posts mentloned in column 2 of the

saic f\ppendax m the On Farm Water Management Wlng of the Agncuiture Department.

‘ Cat e M:mmum L Age for .
| %% Nomenclature' E .Qualiflcatlon for - -{. . Imitial - . | Me‘thod of Recrultment
| 4+ . .| Initial Recruitment_| Recruitment [ T A
] c 2 : SO 4 L RS e
! "1 | Director, General | [ . omen Lo e ' By selection “on “merit zfrom Y
L. lon Farm.Water |\ v - T ©ow ..o Famongst the three senior-most
i - | Management | T L LT BRSS9 off'cers -of OntFarm
b rers-20) |y e e Awater Management ‘with  at.}
N : ‘least. fivelyears service in BPS:’
; ’ it _;gp“iﬁeventeen yearsmservige'
T ; - " linBPS-1Z'andabove. .
! | Director/ - Sl e .| By, promotion, on the basis of
i " | District . Director : senjority-cum-fitness, - from
' 1 (BPS-19) - ’ amongst the Deputy Director
i . | & District Officers with seven
years- service as such or. at

least twelve years servnce inie
BPS-17 and above in On- Farm "_ :
| Water Management

2 | Deputy- Director/ { -~ "= RN BN By promotion, on the basis of |
District:  Officer |+ 71 <1 woen| ot o | seniorityjcum-fitness. from | -
(BPS-18) - .- 77T A B CEPE amongst “the . Assistant
) R e Directors .- & Water .| -

i BRI PRI - 77 ] Management Officers with at
! ‘ . | least five years serwce . as
P ‘ o R o e SYED
IR B Assnst-nt G Tl x) At least 2“d Iass B Sc 21-32 ears (a) Twenty pcrcent by
i Director/: Water ~Agnculture .Engineering IR promotlon on the basis of
A Management Degree - - frem - -al. . - '-senlonty~cum-f' itness, .
- I'Officer (BPS-l?) récognized‘ cumiversity |- .- - from amongst ‘the Sub.
T O ' oF. L e b Englneers with at least
; R _~=,~:~_:': o R o e ten {10) years service as |
v STy et least 2™ dass | such and e
! B.Sc (Hons) Agrlculture T (b) e1ght percent by initial
il Degree ™ CEswith e T a recruttment '
" i speaahzatlon in Water | . | !
b i Management or Water '
t Resource Management A .
i o frome recogmzed N R
| 'un:versuty : SR DO

RN



‘- (n) Wlth two years -
: ) experience in .
R “Tractor driving,
! " . having avalid .
. tractor driving e
o Meense. s i A
21 | vehicle - Driver ‘AL Teast Mlddle in 2“ct 18-40 years By Inltlal recrurtment T
: (8P5-04) ° . leISlon R : '
25 Dartan (BPS«OZ) —— By promonon, ‘on the ‘basis of
' senmrlty-cum-ﬁtness, from
! | ramongst the Naib .-Qasid,
i [Rodman, Heiper, Tractor
---| Cleaner;- Chowkidar & - Mali
: -|'having Secondary . School
» | Certificate . WIth “five. years
SRS IR ‘_';_'-i~..:.-".*.-.;,. - lservice as sdch . e
26 | Naib- - ’Qasid '-_At least Mlddie m 2" 18—30 years ' By Inltral recrustment
Sleps-01) o) _division . [ o JE—
27 Rodman (BPS- ‘;,,At Ieast Middie in 2" 18—30 years . By Imtlal recru:tment
- 401 ‘ lelSlOﬂ___._ ______ 1 I
284 ~ Helpcr (BP.:-Ol) At Ieast Middie in 2 18-30 years By Imtlal recrurtment
i A dwnsron____“__ PRI N —
AL Trattor Clcaner ' At least Mlddle in 2° 18—30 years ‘ By Imttal recruntment
1 (8PS-01); _division_«___. - ] [
30 Chowkidar (BPS— At least ‘Middle in 2“ 18-30 years By Inmai recruntment
100 Cdivision | [T L
31 ‘Mah (BPS- 01) O L'terate ~17.18-30 years - By Inmalr S
52 | Sweeper : (8PS~ o therate 18-30 years By Imtral recrultment
DY S B R IR P ST
o sDp S
- SECREI'ARY TO . 'r ' _
o GOVERNMENT OF KHYBER PAKHTUNKHWA, )
3 aAGRICULTURE LIVESTOCK: AND" COOPERATIVE

, DEPARTMENT

Copy 'faryvarded for mformauon and necessary actlon to -'

|
i
:'|
r
1

- The .ac.cretary to Govt of Khyber Pakhtunkhwa Estabhshment Department
" The Secretary to Govt. of Khyber pakhtunkhwa Finance Department .

- The Secretary to Govt.,

of Knyber pakhtunkhwa. Law Department

- The Accountant Generai,

{,-Khyber pakhtunknwa.

“The Director. General,: On Farm Water Manageme

.. The Secretary to Governor,
“The PSO ta Chief Minister,

The PSO to Chicf Secretary,

“Khyber pakhtunkhwa.
‘Khyber: pakhtunkhwa.
“Khyber pakhtunkhwa.

‘nt Khyber Pakhtunkhwa

. - ThePsto Additional, Chief Secretary, FATA, Warsak Road, Peshawar

11, “The PS to Minister for: ‘Agriculture, | Khyber: Pakhtunkhwa , S

v, n o The Manager Govt. Printing Press, Khyber pakhtunkhwa; Peshawar He is requested that

" printed (preferable gazette) copies of the. notification as. and when pubushed may be

furnished to this Department, E&A and Law. Department alony with oetalls of gazette in
which is published. . .~ o : '

13 p.5 to Secretary Agncultur ' N : .

14, . P At Dcputy Secretarv-Admn Agnculture Department o

e AULAT‘KHAN)
K SECTION]OFFICER~ES'IT

by ‘|
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
AGRICULTURE LIVESTOCK & COOPERATIVE
DEPARTMENT

Dated Peshawar, the April 22, 2015

NO SQE (AD)3(3)5/2015/WM.- Mr. Muhammad Khurshid Afndr Director HQ is

hereby authorized to hold additional charge of the vacant post of Director General, On

~ Farm Water Management, Khyber Pakhtunkhwa Peshawar in addition to his own dutles

in the interest of public service with effect from 15/4/2015, tili further orders.

2. He will also exercise all financial as well as administrative powers vested in
N ——

Director General, On Farm Water Management, Khyber Pakhtunkhwa Peshawar.

Sd/-XX
SECRETARY AGRICULTURE

The Director General OFWM, Khyber Pakhtunkhwa Peshawar,
The Accountant General, Khyber Pakhtunkhwa Peshawar. -
The Director HQ, OFWM, Khyber Pakhtunkhwa Peshawar.

PS to Minister Agrlculture Khyber Pakhtunkhwa.

PS to Secretary Agriculture, Khyber Pakhtunkhwa:

PS to Special Secretary, Agriculture.

PS to Additional Secretary, Agriculture.

PA to Deputy Secretary-Admn: Agriculture Department.
Officer concerned.

COENDU WM

(DILAWA] KHANS—
SECTION OFFICER-ESTT:
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Mr. Muhammad Bakhsh Malik, SRS
C/O Allah Bakhsh Malik, -
House No.3, Street E-1,
Khawaja Town, Pajaki Road,
Bashir Abad, Peshawar.

PETITIONER

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief Secretary,
- Government of Khyber Pakhtunkhwa, Civi Secretariat, Peshawar.
+2.  The Chief Secretary, Government of Khyber Pakhtunkhwa, Civil
' Secretariat, Peshawar. K
3.  The Secretary Agriculture, Livestock & Coop; Department,
' Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
4. The Secretary, Establishment Department, Government of Khyber
. Pakhtunkhwa, Civil Secretariat, Peshawar.
5. Mr. Muhammad Khurshid Afridi, Director HQ Office of the Director
General, On-Farm Water Management, Peshawar, ppesclE
Lot ancia Ceflep= Aale, fesberoar RESPONDENTS

...................

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF PAKISTAN TO THE EZFECT
THAT THE ORDER DATED 224.2015 MAY BE
DECLARED ILLEGAL, _ UNLAWFUL,
UNCONSTITUTIONAL, VIOLATION OF
NOTIFICATION DATED 29.4.2014, SECTION-9 OF
KPK_CIVIL SERVANTS ACT, 1973 _READ WITH
RULES-7 OF THE KPK APT RULES, 1989, WITH
FURTHER DIRECTIONS TO THE RESPONDENTS T0O
ACT AS PER LAW AND RULES AND TO FILL THE
POST OF DG, ON FARM WATER MANAGEMENT BY
PROPER _PSB'S RECOMMENDATIONS AND THE
ORDER DATED 22.4.2015 MAY ALSO BE SET ASIDE,

=

%
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, RESPECYFULLY SHEWETH:
) ULLY SHEWETH;:

Brief facts giving rise to present petition are

1. That the petitioner

Department in the yea
the petitioner got pr

~ presently is on the to

~
¥

as under:-

Joined the Agriculture, Livestock

p of seniority list at S.N

Seniority list is attached as Annexure-A.

r 1981 and with tre passage of time
omotion to BPS-19. The petitioner

0.1. Copy of

2. That as per notification dated 29.4.2014, the post of DG
On Farm Water Management (BPS-20 is to be filled in “by
selection on merit from amongst the three senior most
BPS-19 officers of On Farm Water Management with at
least 5 year service in BPS-19 or 17 years service in BPS-
17. There are no other methods prescribed in the said
notification / rules for the filling of post ¢f DG On farm

Water Management.

3. That the DG On Fa

On Farm Water Management

Copy of the Notification / Ruies is
attached as Annexure-B, :

rm Water Managemer:t (Mr. Fazal
Rabbi) stood retired on 15.4.2015 and now the post of DG

is vacant which is to be filled

in as per Notification / Rules dated 29.4.2014. Copy of
Order is attached as Annexure-B),

4, That the respondent

rules passed an order da

No.3 in utter violation

official of BPS-19 (respondent NO.5) has

additional charge of the post

administrative powers. The senior most BPS-1

been made subordinate to a junio

is attached as Annexu

5. That having no other a

ilegal and unlawful

petitioner is constraine

the following grounds

GROUNDS:

A) That the order dated
: norms of justice and

re-C.

of law and

ted 22.4.2015 wherein a junior

been given

with all financial and

9 official has

r officer. Copy of Order

ppropriate remedy against such

action of the respondents, the

amongst others:

d to file the present Writ Petition on

22.4.2015 s against the. law, rules
fair play, without lawful authority,

unlawful and against the service rights of the
ATTE =T LY,

]

senior BPS-

g



~ 19 officers including the petitioner. Therefore liable to be
set aside.

B) That the impugned order dated 22.4.2015 amounts to
giving unlawful promotion to respondent No:1 without the
récommendation of any DPC/PSB. Such action is not
permissible under the relevant rules and law.

&) I That by passing such order, the senior most BPS-19
officer have been made subordinate to a junior BPS-19
officer, which not only causes heart burning and
desperation amongst the senior officers, but the same is
also against the principle of equity, fair play. *

D) That the impugned order dated 22.4.2015 is against the
spirit of Section-9 of the KPK Civil Servant Act 1973 read
with Rules -7 of the APT Rules, 1989 where in higher post
is to be filled in after the recommendations of PSB/DPC
but in the instant case no such DPC/PSB conducted nor
there is any recommendation of PSB/DPC in this respect.
Therefore, the impugned order s in total violation of law
and not sustainable. ‘

E) . That even such practice was condemned by the Hon'ble
Supreme Court of Pakistan in the case of Qazi Abdul
Karim, where after the control as well as Provincial
Government issued various instructions and directed that -
in future higher posts should be filled in as provided in
the rules, otherwise, the same would amounts to out of
turn promotion in violation of jaw and rules. Copies of
Circular are attached as Annexure-D and E.

F) That the respondent are legally bound to conduct proper

‘ PSB to fill the post of Director General, On-Farm Water

Management (BPS-20) rather to extend favour to blue

eyed persons in an ilegal manner. This aspect also

proves that the respondents are not fulfilling their legal
responsibility which are necessary under the law to do.

G) , That the impugned order dated 22.4.2015 is against the
Articles 2-A, 4, 9, 25 of the Constitution. o
. .

That the petitioner seeks permission to'_ advance other
grounds and proofs the time of hearing.

4?}%’;‘.: . - P
4 é;‘:';‘?@ ; Court

02 JUK 201 | L L




It is, therefore, most humbly prayed that on acceptance
of this Writ Petition, the order dated 22.4.2015 may be
set aside by declaring the same as unlawful, without
lawful authority, unconstitutional, violation of Notification
/ Rules, 29.4.2014 and Section-9 of KPK Civil Servants Act
1973 read with rules-7 of KPK APT Rulzs, 1989. The
respondents may further please be directed to convene a
PSB meeting forthwith for filing the post of Director
General, On-Farm Water Management (BPS-20) rather to
make senior officers subordinate to junior officer. Any
other remedy which this august Court thet may also be
awarded in favour of the petitioner. :

PETITIONER - - :
Muhammad Bakhsh Malik

‘THROUGHZ :
Al

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR,

VERIFICATION:

It is verified that no other similar Writ Petition earlier has been field
between the present parties, except t'hevpresent one.

Constitution of the Islamic Republic of Pakistan, 1973.
KPK Civil Servants Act 1973, ' )
APT Rules 1989

Any other case law as per need.

LIT OF BOOKS:

AW

@mérérw
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¥ - 4PESHAWAR HIGH COURT. PESFA r
o FORM OF ORDER SHEET ’
Date of Order | Order of other Proceedings with Signature of Judgt,.,ﬁ \ .
1-or Proceedings |. .
; B : 2 D i
|| 28.01.2016 | WP.No, 2094-P015, - > |

Present._' Mr. Muhammad Asif Yousafzai, Advocate
| the petitioner,

Mr. Muhammad Sohail AAG alongwith . Syed
Masood Shah S.0 Litigation A griculture
Department. ‘

Lg 2.2

QAISER RASHID KHAN_J. Having argued the m

atter at a

considerable length, when the learned AAG came alongwith

e s sy e A s e
. «

' Syed Masood Shah S.0 Litigation Agriculture Department,

the learned counsel for the petftioner stated that he would be

satisfied if directions are given to the respondents to complete

the selection process for the post of Director General (BPS-
20) within a span of two months. The learned AAG held out a
commitment that the needful would be done positively within

the said period.

Petition stands disposed of in the above terms.
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E JUDGMENT SHEET
' ) PESHAWAR HIGH COURT, PESHAWAR .. - .|

JUDICIAL DEPARTMENT

COC N 176-P2016
in Writ Petition No.2094-1/2015(D)

JUDGMENT

Date of hearing..:.............. 16-06-2016................

l’u,tllwnt,r(s)//‘.ﬂ. el a TN (,/ ﬂ/ ‘/ / /")/1 /"/4/‘. M s 1 il
4/, Nderee (e

¢ Res;)ondem(s).(ﬂf".?/é([l.((/’.4.’1:9_,/}1 /,,//)“gz/ &%}:,//ﬂ,%‘/) |
77 Je et /7/ 2/ le/oe 1s

NAHYA AFRIDLI.- Through the instant petition,

Muhammad Bakhash Malik, petitioner, sceks the
following prayer:-

“Ii s, therefore, most  humbly
prayed that the Contempt of Court
proceedings  may  be  initiated
against the respondents for not
obeying the Honourable Court’s
directions dated 28.1.2016. The
respondent’s  further please be {
directed 10 complete the selection '
. process for the post of Director
| General  (BPS-20) as early as
‘ possible to meet the ends of justice.
l ' Any other remedy which this august
: Court deems fit and appropriate
i that may also be awarded in favour
of the petitioner. "

2. On 28.01.2016, this Court, while
disposing of writ petition No.2094-P/2015 of the
present petitioncr, has passed the following order:-

“Having argued the matter at a
considerable length, when the learned
AAG came ulongwith Syed Masood Shah
S.0 Luigation Agricultur.: Dcpar!m%)‘l..‘.-:

g 0

. ?:MS
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/
\ /
. t / the learned counsel for the petitioner
't / stated that he wowld be satisfled it
; t I directions are given ta the respondents to
{ { complete the sclection process for the
post of Director General (BPS-20) within
! J a span of two months., The learned AAG i
! held out a commimment that the needful
would be done positively within the said
\,0-’ period.
e : - Petition stands disposed of in the
above terms.”
v
&)

3. The respondents were put to notice.
The worlhy AAG alongwith the representative of the
respondents stated that the case of the petitioner
cannot be placed before the Promotion Board as |
undertaken before the Cowrt as he was then on

probation. It was [urther brought to the atiention of i

——
e et - —

the Court that the petitioner has now retired.
4 ) The position of the petitioner is rather
precarious and rcquires some attention by the

concerned authority in view of the undertaking i

-

rendered by the respondents and the worthy AAG
before this Court.

5. The case of the petitioner be placed
before the worthy Secretary Agriculture,
Government of Khyber Pakhtunkhwa who is
sympathetically review the matter and see what
benefits can be granted to the petitioner. In case, the L )

case of the pelitioner cannot be considered

frw
, A o

é
Sca n!nédfb'y CamScanner
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] \ } P
| writtng - which  shall  pe communicated to the
petitioner so he may agitate the same before the
appropriate legal forum. The needlul be done in 60
days.
This petition is disposcd of in the above
terms.,
i

Dt.16-06-2016,
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R Zf/é /D (HRD) WMTC  Dated .D.L.Khan.  the /7/06 /2016
To- |
- The Dlrector General
On-Farm Water I\/Ianagement
Khyber Pakhtunkhwa Peshawar
Subject: . Appeal for pfeforma promotion to BPS-20
Memo,

| enclose herewuth the appeal of Mr. Muhammad Bakhsh Mallk EX- Dlrector
(HRD}) On Farm Water Management Training Centre D.1. Khan which'i is self-exptanatory in
its contents for favour of information and further- necessary actlon please

~(Director (HRD) .
Water Management
Training Centre D.l.Khan -

cc: | :
Muhammad Bakhsh Mallk EX-Director {(HRD) Water Management Tralnlng Centre

D.l.Khan. .

4@ }3% Human Resource Develop:rent |
On-Farm Water Management

Training Centre D4, Khan




A

To,
- " ‘The Secretary Agriculture
Govt of Khyber Pakhtunkhwa

Peshawar

Through: Proper Channel
Subject: Appeal for Proforma Promotlon to BPS-20

Respected Sir,

Itis stated that |, Muhammad Bakhsh Malik, served as Director (HRD) BS-19
Water Management Training Centre D.1.Khan before my retirement on attalnlng the age
of superannuation. :

Upon the retirement of Haji Fazal e Rabi DG Water Management, | being the ,
senior most officer of the Deptt had the right to be promoted as Director General but an
officer on third position was given the additional charge of DG Water Management KPK
Peshawar{Annex A). |

It is further added that my promotion to BS-19 was not made in due course of

~ time i.e 2011 while | was serving as EDO Agriculture. However, | was promoted on -

14.10.2014 with one year probation period along with 10 other officers.
On completion of the probation period i.e 13.10.2015,] submitted a request for
issuing the notification for termination of probation period. The case was processed but

~ the Establishment Deptt: asked for Performance report of the probation period. ThoUgh

Director General Water Management requested for satisfactory performance but they
did not agree & stressed for evaluation reports (Annex B).

Consequently, performance reports for 2014 & then for 2015 were submitted:
Although these reports were submitted in time but the Deptt: used the delaylng tacts -
and the case was kept linger on (Annex C). _

Meanwhile, | being the senior most officer of the Deptt:, challenged the
additional charge of DG Water Management and submitted a writ petition in the
Honorable High Court Peshawar, seeking the post of Director General BS-20. The
Honorable Court asked the Govt to process the case within two month before the PSB

- _for promotion to BS-20 (Annex D).

However, The Govt on one side used the delaying tacts for termination of
probation period & on the other side taken the plea that until & unless the probatton is
terminated, the case for promotion may not be processed.

It is further added that | was fulfilling the requirement of promotion to BS-20
“With at least 5 year service in BS-19 or 17 year service in BS-17 and above” as per Govt
service rule notification NO SO (AD) 2(2)}429/2011 dated 29.4.2014.The probation
period in BS-19 was also satisfactorily completed on 13.10.2015 (Annex E).

I have been retired from my service on 14.6.2016 and Govt has not shown any '

interest in my promotion. This unjust disgraced my dignity and made me mentally
tensed.



As the Govt deprived me from the honor of DG post as weII as fznanc1a| loss of
BS20, hence it is requested that | may please be granted a proforma promotion to BS 20
to overcome the financial loss and mitigate mental stress.

Your's sincerely, S
.(IVIUHA MAD BAKHSH ]VIALIK
- EX- Dlrector(HRD) '

Water Management
Training Centre D.I.Khan

A



i GOVERNMENT oF KHYBER PAKHTUNKHWA
B AGRICULTURE LIVESTOCK & COOPERATIVE
; | DEPARTMENT :
e NO.SOE(AD)20-77/2011
1 mmﬂ'«‘-@% Dated Peshawar, the October 17 2016
h » To

\/luhcunmdd Bakhsh Malik,
- [ix-Director (HRD) OFWM,
Tx aining Center, DIKhan

SUBJECT:-

MUIIAMMAD BA
t’ AKITTUNKHWA AG

1 am directed to the sub]n,ct noted above and to e'mlosc herewith copy of

Pakhtunkhwa, Establishme }1/ Depa\tmuat letter

Government  of Khyber
NQ.SOR.HI(E&AD)‘.*2/2014'(\701-\71}() dated  19/9/2016 whxw is sd}cxphcu for

information.

Encl: As Annie

o Or Mir .-\
#{  SEC LION ORICER-L STT:

P T

indst. of even No &Daic
1. DG OFWM, xhybcl Pakhtunkhwa Pcshawar wit to @ettcx No. 210 dated

L.
12/7/2016 for information. J
7. P.S to Secretary Agriculture department. //
.
7
T
sx CTION OFFICER-ESTL:

_' /\;0;,&9_@,/»(%>m s/

LR 7 m, mmmwa( Bubrtiol  Malur. £ D_r‘w/h

CH‘QD)DP\NMCIC)M&_OJ\W Lor fpaliC oam -

‘SA% | Director

Human Resouree Develorment

. o ' - On-F’arm Wiater Wanage: ent
- Traiping Centre DLKGizn
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- GOVERMMENT G HYBER PACHTUNKHWA

ESTAGLIS T SEBARTMENT -
(ﬁww P ATICH WING)

NO. SOR (E&AD) - 2/201 4(Vol-VIX)
Dctcd Peshawar the 19" September 201 6

§ Khyber Pakhtunkhwa, -

The Secretary Govt. o
Cooperative Deportment

Agriculiure, Livestock &

*‘ E‘@’) "O‘PH B/2015 MUHAM‘\&AF!
PHEHWA AGR!LU TURE

CU3C WO, 176- P/2016 1N WRIT ¥E T 5

1914 MALNCVES-GOYT, OF KV y
MENT o 520,
R {m_,

T i, . P
| am: mrected jor fofer to the Agnculiure Depariment lelter NO.SOE (AD) 20-

i1 dated 8”‘«»Sepfnmber 2016 on ihe subiec? cited cbove ond to say 1hm the

77120
ent dated 16.06.2016 has qwen mondcte o

Pashawar High Court, Peshawar Judgm

= -:wv A\ariw\ gre 1o see Th’ case sympar hetically, review ‘the rncmer that

iy s guite dear ‘thc..r the off .er was

a7its con be grcnmd +0 him. Howevar,
-obation 7o civil ,ervcmr is

under probation in (BS- 19)fond during the m_r'uu sk pi
. 15 \‘—va—_
eligible for promofion for faq'r.:~r post In lenms ot "-ru VT of F’rom h—?i Palicy
|
2008, T P ' .
' f Yourés faithfuily,”

H
L
I

S?. o : {‘ﬁbnmvmad Sulim .;huh)

o _ T @@ 1 SECTION OFFICER(R-U)
‘ 'wj‘:"‘i?,:"'m-ﬁ'—“‘f ) TR TS TR AR R e %\ - ' ‘{ Dhone # 921 1793 . -
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Bmfcmm TE GENERAL ON FARM WA T:R MANA GEMENT
S KHYBER PAKHTUN/(HWA, PESHA WAR |

No. 58(/ a - /DG/OFWM dated Peshawar . the, zz /2015

S '-,.The Sectlon Off icer (Estt) U
- -.Govt. of. Khyber Pakhtunkhwa SR
. Agrlculture, L/Stock & Coop Department
Co fPeshawar R R

Subject: - :~"‘ISSUANCE QF NOTIFICATION FOR TERMINATION OF PROBATION PERIOD
, o INBSiQ IR |
T The followmg ofF cers of On Farm Water Management department were promoted
~ from BS*18 to BS 19 on, regular basrs wde Government of Khyber Pakhtur\khwa, Agriculture
Ltvestock & Cooperatlve Department Notif catlon No SOE(AD)V 7/2011 dated 14 10~2014'

‘ (Annex-A), the OfF cers were on probatlon for a perlod of one year w1th effect from 14- 10 2014 to.

| 13-10- 2015
' o 1 Mahk Muhammad Bakhsh
2. ::A‘",}'Mr Muhammad Ismali Khan A
3. “Mr. Muhammad Khurshld Afrldl
o 4 ‘-'Sahlbzada Alamgir
5 ':‘.:?Mr Sherzada ' o
6: Mr Shamshad HUSS&II‘IA R
7.0 :Mr Muhammad Azeem'“,i*-' .
8. Mr.AllahBakhsh Mallk .
9. Mr Muhammad Afzai S U
. 10". ' 'AM_ri Behram Jan ' | |
o ' he above named ofF cers have aEmost successfully completed the[r probauon period
in 5 19. SRR R |

CItis therefore requested that termlnatlo*l of proba‘uon perlod in respe t of the above

namei officers may pléase be notifi ec! by speuf c oraer Of the con.petent author ity.

$@7~® : B L

gl
Df ecto. aene aai =
On Farm Jater Management o
Khybw Pakhtunkhwa Peshawar -




- GOVERNMENT OF
: : KHYBER PAKHTUNKHWA :
: AGRICULTURE LIVESTOCK & COOPERATIVE DEPARTMENT

- NO.SOE(AD)V-7/2014

’:‘2‘; . ’-‘-'_> You are therefore requested to submlt performan‘

"'proceed further m the matter o

- cC-

Dated Peshawar, the 21- 10 20-15 .

The Drrector Generai
' On- Farm Water Management
/ Khyber Pakhtunkhwa Peshawar

SUBJECT:- ISSUANCE GF l\OTIFICATION FOR TERMINATION or PROBATIO‘\! "

© PERIOD.’

‘__Q;;{

S

“ I am dlrected to refer to your memo No 5840 dated 1/10/2015 on the

' .-sub]ect crted above and to state that Termlnation of probatlon is processed to the‘

competent authonty (apporntrng au’fhonty) on the basrs “of the performance andvﬂ

- ) conduct reports of the emponees glven by the controlllng offrcers

.-l -

the off' cers and also a report of therr condcct dunnd the ear a‘ter 'p.'omohr*n

S'EC TI ON o FFI CER-.ES Tl'

PS to Secretar;z/“A-gnculture 2 7 / / O/ 2w / > /

, SECTION OFFICER—ESTT

evaluatlo | reports of':. .
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DIRECTORATE GENERAL ON FARM WATEIR MANAGEMENT
. . KHYBER PAKHTUNKHWA, PESHAWAR ' :
No. VK/.KO /DG/OFWM Dated Peshawar the ___ > ) /11 /2015
To :
~The Section Officer (Estt)
Govt. of Khyber Pakhtunkhwa :
Agriculture, anestock & Cooperatrves Department
Peshawar
| S'ubj.ect::““'ISSUENCE OF NOTIFICATION FOR TERMI‘JATION OF
o ‘PROBATION
Memo .

- , ;
. Kindly refer to your Ietter No SOE(AD)V 7/2 14 dated 21.10. 2015 on
the sub]ect cited above and to submlt that all the officers were promoted through a

single notrF catlon No. SOE(AD)V- 7/2011 dated 14.10.2015 and due to sort period,

~ the offi cers have not earned_ _any PEP:‘_d_urrng_th‘em proba’tlon perrod.

.\,, N . . AR
e

- e -"r _‘.‘”....‘..
D M vem ot e P N A w’ Y ,z"-.t 3] ' e

RN -

. It is further submltted that aII the offi icers, mcludlng the.undversrgned
have achieved the set targets / assrgnments well in tlme and their performance and
conduct remarned satrsfactory Due:to the extraordmary efforts and dedication of the
ofﬁcers the department not only achreved rather exceeded the set targets within
the stlpulated tlme fperrod Moreover no complamt has 0 far been received /

observed agalnst any of the off“ icer. durmg the probatlon perrod

It is therefore requested that upon successful completion of their
nrobation period, probatlon termination“case’ may. please be: processed..on -merit. in
‘he public interest. - Lo ItlE e e
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VAKALAT NAMA

NO. /20

IN THE COURT OF __Szgitie It humnd S %/ﬁ il

Plelargpal  BalAA  MNab /. (Appellant)

(Petitioner)
(Plaintiff)
VERSUS
%f oy forL . (Respondent)
v (Defendant)

I/Wé, Wpbeary s /\%/@%4 2 /( . \

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20 W AN

(CLIENT)
ACCEP %

M. ASIF YOUSAFZAI
Advocate Supreme Court
Peshawar. PR

TaimurAli Khan Syed Nauman Ali Bukhari
Advocate AT Advocate

OFFICE:

Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333“9103240')»

:
>
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Appeal No. 1254/2016

Mr, Muhalnmad Bakhsh Malik

VERSUS

1+ Secretary,

Government of Khyber Pakhtunkhwa,
Agriculture, Livestock & Coop: Deptt:
Peshawar ‘

Chief Secretary,
Govt. of Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar

* Secretary Agriculture, Livestock & Coop: Deptt:
Civil Sccretariat, Peshawar

. The Secrctary Establishment Department,
‘Govt. of Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar
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BEFORE THE SERVICE TRIBUNAL KHYBER ‘PAKHTUNKHWA PESHAWAR
Appeal No. 1254/2016

Mr. Muhammad Bakhsh Malik
C/O Allah Bakhsh Malik,
House No. 3, Street E-],
/Khawaha Town, Pajaki Road,
Bashir Abad, Peshawar

..................... PETITIONER
VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

The Chief Secretary, Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

. The Secretary Agriculture, Livestock & Coop: Department, Government of Khyber

Pakhtunkhwa, Civil Secretariat, Peshawar.

The Secretary, Establishment Department, Government of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar. ‘ !
............... RESPONDENTS

Regly[(_:omments on behalf of Respondents

Preliminary objection
That the appellant has no cause of action.
That the appellant has no locus standi to file the appeal.

This Tribunal has no jurisdiction to entertain the appeal.

The appeal is bared;’by time.

~That the appeal is Ii.élple to be dismissed on the ground of non joinder

and misjoinder of unnecessary parties.

That the appeal is not maintainable in its present form.

Respectfully Sheweth

. Correct’ to the extent that ‘the appellant joined the Agriculture

department in the year 1981 and with the passage of time got
promotion to BS-19 and retired from service on 14-06-2016 on attaining
the age of superannuation (copy of retirement notification attached
Annex-A).

Correct to the extent that as per existing service rules of the
department, the method of recruitment to the post of Director General
(BS-20) On Farm Water Management is prescribed as "By selection on
merit from amongst the three senior niost BPS-19 officers of On
Farm Water Management with at least five years service in

BPS-19 or seventeen years in BPS-17 and above” (Annex-B).




3. Incorrect, the order- dated 22-04-2015. vide which Mr. Muhammad

Khurshid Afridi Director HQ was authorized to hold th-e additional charge
of the vacant post of the Director General On Farm Water Management
Khyber Pakhtunkhwa Peshawar is according to law and rules as the
authorized officer is equally eligible like the appellént and in Iine for
selection on merit for the post of Director General OFWM and it not

made the appellant subordinate to a junior officer as per existing service -

rules of the department explained in Para-2 above (copy of order and
seniority list attached Annex-C&D). ’

. Pertains to record hence need no comments.

5. In light of the direction dated 16-06-2016 of Honourable Peshawar High

Court Peshawar, the promotion case of the appellant was reviewed by
the competent authority and reject the same due to the reason that “as

the officer was under probation in_BS-19_and during the period of

)

probation no civil servant is eligible for_promotion to higher post in

\t_erms of Para-IV (f) of Promotion Policy 2009”. The decision of the

cgnﬁ'npetent authority was communicated. to the appellant vide

~etter No. SOE(AD)20-77/2011 dated 17/10/2016 (Annex-E).
6. As explained in Para-5 above.

7. No comments.

Grounds

. In correct, the order dated 19-09-2016 is according to law, rules and not

against the service rights of the appellant as the officer was on

probation and retired from service on 14-06-2016.

. The plea of the appellant that respondents intentionally .delayed the

process of termination of probation is not based on facts and out of
blace as the competent authority in time passed the order regarding the
matter (copy of order dated 13-06-2016 attached Annex-F).

. The plea of the appellant is incorrect as the concerned authorities in

time performed their duties.

. The plea of the appellant that the respondents have not fulfilled their

legal duties is not based on facts as the concerned authorities in time

performed their duties as explained in Para-B-above.

. Incorrect, the act of respondents were accofding to law, rules and

materials on record.

Incorrect, the appeliant is not entitled to his claim in light of the

explanation given in Para-5 above.

. Incorrect, the appellant is treated as pér law, - rulés and not

discriminated in any way.



N
H. Incorrect, the order dated 19:09:20167is a~'speaking order as the
‘competent authority has con5|dered ali the aspects of the case in light of

the promotion policy of the government

I The order dated 22-04-2015 is nétin violation of law and rules as the
officer who was authorized to hold the additional -charge of the vacant
post of the DG OFWM is in line for selection on merit to the post of DG
OFWM as per rules. |

J. The appellant along with other officers were on probation, thérefore, the
plea of the appellant that the respondents are legally bound to conduct
proper PSB to fill the post of Director General OFWM BS-20 is out of

place.

K. Needs no comments.

B
-

L. The order of the. com‘Apétent' authority is according to law, rules and

policy of the government.

M. That Respondents also seek permission of this Tribunal to advance
further grounds during arguments. -
In light of the above facts, it is prayed that appeal of the appellant may

please be dismissed with cost.

Chief Secretary Secretary—

Goverhment of Khyber Pakhtunkhwa - Government of Khyber Pakhtunkhwa
Peshawar Agriculture, Livestock & Coop: Deptt:
(Respondent No. 2) Peshawar

(Respondent No. 3)

5,
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'BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA, PESHAWAR (Y ) e

Appeal No. 1254/2016 '

Mr. Muhammad Bakhsh Malik APPELLANT

VERSUS

1. Secretary,
Government of Khyber Pakhtunkhwa,
Agriculture, Livestock & Coop: Depit:
Peshawar

2. Chief Secretary,
Govt. of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar RESPONDENTS

3. Secretary Agriculture, Livestock & Coop: Deptt:
Civil Secretariat, Peshawar

4. 'The Sccretary Establishment Department,

Govt. of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar

AFFIDAVIT

I Mr. Shamshad Hussain Director General On farm Water Management Khyber
Pakhtunkhwa, Peshawar do hereby solemnly declare and affirm that the respondents have not
suppressed the facts and actual position of the case from this Tribunal. The Parawsie comments
submitted by the respondents are true and correct according to my knowledge, belief and noth?ng

has been concealed from this Tribunal.

Deponent

NICNo. /S306 -~ AvjoF0-]

s T
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R c ) GOVI:RNMINT or

L KIIYBLR l’AKUTUNKHWA -

. ACRICUL’I‘UJLL LIVESTOCK & Coom.m\rxw.
o Lo DLI’AI&LN&LNT

Pa;t1awar, “dated the AprilA29, 2014

Flos ..oc(AD)2(2)4.a9/2011. In pursuancc of the provisions  contafhed in Sub-rule’(2) of rule 3 of ©
the Khyber. Pakhtunkhwa Civil Servants ‘(Appointment, Promotion and Transfer) Rules, 1989 and in '

supersession of all notif cations issued. in. this behalf, the Agriculture, Livestock and Cooperation
Department, in consultamon with the Establishment Department and the Finance Department, hereby
lays down'the’ method of recrmtment qualifications and other conditions specified in column 3 to-5 of
the .Jppcnd;x to this. Natification, which, shall be apphcable to the posts mentioned in column 2 of the

ng of the Agnculture Departmcnt

sl f\ppcndlx |n the On Farm WaLe.r Management

Dtrcclor/ Wal.er

Manaqcm(_nt Degree

~Agnculturc Lnglneering
.. from- a

o -y o Agefor N L 1
11?}.-!;‘ Nomenclature | - Quahfacatmn for .-|. < Initial - | - M'etlfgod of-Recruitme;ﬁt"

S In.-sl.a!.-il'l.gcrw_tment Recru:tment SRR S—
HE Director Generat | o L Lo B By .selection - on merit: from
1 | on Farm’ Water | e S amongst the three scnior most.
\ - Mauaqmnu\[ C BRS-19. officers: of On’ Farm

B (oPs ?0) Lwater Managunent with - at.l
A -, | least fivejyears service in BPS-
{ 119 or seventeen years semcp

P : : PR o bind BPS-17:and above. | |
o Du(‘ctos/ B e N By promotton, on the basis of
o | District. Dm;.cLor R e v -seniority-cum-fitness, - from
oo ops-19) o amongst. the Deputy Director
S & District ‘Officers ‘with seven’

i . years. .sefvice' as such_Or. at

least twelve years serwce m;
BPS-17 and above in On Farm

O I e ‘Water | Management ,__:;___a

43 | Deputy- Director/ || * | By promotion, on’ the basis® pf

" . | District- Officer; "~ L it * | seniorityzcum-fitness. . - from
Cl(epse1g) e T T ... | amongst 'the Assistant
R SR RS © | Directors, .- & water | -
i o B . Management Officers with {at
L <LV least Sfive, years’ service as
I R NS - N
4.} Assistont’ |) Al. lca..tz“" classBSc 21-32 cars (a) Twcnty perccnt ‘ by

,promouon on the basi:, of

. A *scmont.y-cum ﬁtncs,, b
.i ) Officer (BPS: 11) técogn‘tzcd. . university |- . . ;from amongst “the Hub
P R I T S I Enginecrs . with at tibst
k - T AT I . ten(10) years 'scrvlcc asl
: | ) - at :least. 2™ ‘dlass | > such; and" b3 :
: . S sl BSe (Hons) Agricultire | - - - Tl eaght percent by ini ‘al |
S Degree TR with E T recru:tment U !
TR Cn specuallzat:on in Water | ~ - v ot S S
7w | Management-or Water | ‘ N i
b : Resuur'ée Management, ‘
R ool fronr) A rccogmzed : ‘
. 'umvcrs:ty R I e
; N : ~‘-'" . R
‘ : , . : S
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e g . o T =L e
- ® l . "'(u) Wutn two y(_ara S
R i CXpCiveICe i .
" [ Jractor driving,
- [ " having a valid_
- ! tractor driving g

24 | Venhicle Driver | AL !c.a.,t

i
1
o (BPS-04) . . dtvnsmn o L. o
’ ‘ 25 | Doftari (BPS 02) S By promouon, on the basis of
Eor senjority-cum-fi -fitness,”  from
g - S | amongst  the Naib. Qasid,
/ : St e o Rodman, “Helper, Tractor
T Co . .. ++| Cleaner;’ Chowkldar & - Mali
‘ % .| having - - Secondary . School
P .+ |:Certificate.. with ﬁve years |
i Do RETR serwce as such IR —
1 26 Naib- - 'Qasicl At ‘least M\ddle tn Vi 18—30 years ' By Inttlal recruxtment
L bees0n) division =" EAR I
V27 Rodman ) (BPS- -',At least Mrdd‘e. m 2“ 18—30~yeors : By mnuat recruttment :
R ;' o1 - Cdivision il = R
phY \ Hc*lpc'r (BP"—Ol) At least M{ddlc in, 27 ' 18-30 years By In\t.al recrultment
o . dlv:sion__'__ S - TP —
gy LT Lor Clc-mcr At lt:ast Mnddle in 2" 18-30 years By lnlual re(.ru\trncnt
) l (BPS-01), S dwt‘,lon__ [ A [
- a0 Chowktdar (BPS- - I\L lcast Muddle in )_““ : 18-30~yt.ar.. Uy lmuahu.tuium_nt
. . l) S .‘u.._-.,...'. N ) :
31 | Mali (BPS-O.l_)' g :
32 | Swoeeper-:, (oPs-. T
"‘?u"lrlL‘)
..“ T ‘ I .
| SLCREI'AR ‘
GOVERNMENT OF KHYBER PAKHTUNKHWA, '
GRICULTURE \LESTOCK AND COOPERATIVE
;. ARTMENT Coa
! Copy § fonwarded {or mformamn and necessary actnun to - .
1. Thc' .:c.cretary to Govt of Khybur Pakhtunkhwa Establlshment Department Co
v, | The Secretary to GovL of Khyber, pakhtunkhwa Fm.mce Department e
3. |Thé Secretary L0 Govt. .of Khyber pakhtunkhwa Lav.r DLpartman
4. The Accountant General, Khyber pakhtunkhwa. &
RS “The Director Gengral,: On Farm Water ManagcanL, Khybcr Pakmunkhw1
A L The s Secrctary tolGovernor, ‘Khyber pPakhtunkhwa, » T
i. ! ThepsOto Chief Minister, Khyber: Pakhtunkhwa.
o The PSO to Chicf Secretary, “Khyber pakhtunkhwa, '

4. 5. ThePSto Additional, Chief, secretary, FATA Warsak Road Peshawa '
4L L The PS o Minister for! Agrlculture, Khyber Pakhtunkhwa '

. Jicense.

M:ddic in 2.‘“1 18 40 years By Imtlal recn.utment

et i g b A

w26 The Manager. Govt Pr:ang Press, Khyber,Pakhtunkhwa Peshawar He is requcchd that

" printed: (prcfcrab\c ‘gazctte
furnished to this Departmc
whiciy.is publis shed..; -

13, P.5 o Secretary Agnculture
d

14, PAE DopuLy Secretaw A\

) copies of the notificaljon a3 and when pubhshed may be | ’..-

nt, EBA and Law. Depq: ment along with dctails of gazelle in

mn Agnculture Depa; tmen&

oy
)
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KHYBER PAKHTUNKEHWA
AGRICULTURE LIVESTOCK ‘& COOPERATIVE
| DEPARTMENT

: S - . “@V ({Q .
GOVERNMENT OTF : ’*‘(

-Dated Peshawar, the April 22, 2015

NQ. SOE (AD)3(3)5/2015/WM.- ~ Mr. Muhammad Khurshid Afridi, Director HQ is -
hereby authorized to hold additional chargepc;the vacanf post of Director General, On
Farm Water Management, Khyber Pakhtunkhwa Peshawar in addition-to hfs own duties,
In the interest of public service with effect from ¥5/4/2015,till further orders.

2. He will also exercise all financial as well as admlnlstratlve'pgwers vested in

Se———

——

e

Director General, On Farm Water Management, Khyber Pakhtunkhwa Pe’shawar;.

- Sd/-XX
SECRETARY AGRICULTURE

The Director General, OFwWM, Khyber Pakhtunkhwa, Peshawar.
The Accountant General, Khyber Pakhtunkhwa Peshawar.

The Director HQ, OFWM, Kh ber Pakhtunkhwa Peshawar.

PS to Minister Agriculture, KRyber Pakhtunkhwa, -

PS to Secretary Agriculture, Khyber Pakhtunkhwai- i

PS to Special Secretary, Agri tulture,

PS to Additional Secretary, Agriculture, S

PA to Deputy Secretary-Admn: ‘Agriculture Department.
~ Officer concerned. S S
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DLRECTORATE GENERAL ON Fl\*’ i ‘L’UAT"R MAN&(:EMENT KHYRER PAKHTURKHWA FESHAWAR ? © /o
. SENIORITY LLCT OF BS 19 OFFICERS (as stood ait 15-04- -2015) = . . \/c’/
: ‘ .
d . Present : Date of

: >Bate of~B:r‘th and

Date~of 1st”

Recu ar a‘zpomtrent/prcn.otxm

“ . R PR T e vr—ofnce. ¢ ol NP -
) w:-h academnc qualmccston it entry~|nto B ta the present post =,, posth"g‘t S e Retrrement
. " et .-::_ 23 GO‘-’:‘SEFVI"E . :f_.:.: X 1 : KREar :’»..; )
. ‘ ;' B - Datn : BPE". Methc:d_. of | N C
- - - - PRA] 2".."2 o . 0 A .:a recrl ‘-Ient R R AN I DR SO S
o [ ) 3 3 X 5 | 6 7 . 8 _ -9
- : : iy A - |Muhammad Bakhsh Malik - ;5/_?/1955. 07/03/1981. | 14/10/2014 19 - | By Promotion Director- HRD (BS-19)
.- _ ¥ 1D Py DiKhan : . OF WM Training Centre DIKhan 14-06-2016
%‘@ M,Scf(.HQns)'AgrncPltLre ‘ L N | i A
: L Muhaammad Tomiadl - ._28/10/1958 ) 05/0971983 14110/2014 | 19 By Promotion | District Director (BS-19) 27 10-2018
..2 M.Sc.(Hons) Agr; “ilture . Bannu " . . . ' . JOFWM Lakki Marwat . '
' P " 1/5/11960- 25/08/1986 | 14/10/2014 | 19 | By Promotion [Director HQ (BS-19) R
3 MU,ha_mn}f.d Khursl}ld_ﬁffrlfl{ ) Khybér Agency . . . [ofeDGOFWM + 30-04-2020 .
.|B.Sc. Agriculture Engineering PR . . - iKhyber Paihtunkhwa Peshawar 1 .
5[ |Sahibzada Alamgir -\ - " 27/3/1959 . | 26/08/1986 | 14/10/2014 |. 19 | ByPromotion, |Distrct Director (BS-19)- ‘ o0
. 4 mgi e Lo AL 700 . : S | OFWM Pesh . 26-03-2019 .
v B.Sc. Agriculture Engineering : Swabi | ) Co , : VM reshaver : : -
4 M Sherzada ' ' 19/12/1960 .} 26/03/1986 14/10/2014 19+ | By Promotion : iDistrict Director (BS-19) L :
e §oeeosptlONErzZada . v - .- . . 5
N i . d -Agenc . OFWVI Sw t .- 18-12-2020
e 5 M. Sc (Hons) Aanculture C Malakan ger y . L : _ EE : _ - . .
e s - - ; - ' "By Promotion tor (BS- 19 : ‘
[ Ve Shamshad Husain \%/anigq 271811986 14/10/2014 | 19 .} By Promotion g;t;i; 13;;2:;;? ) /5101
B.Sc.Agriculture Enginéering sowshera .. e
) ; - 2/8/1959 27/68/1986 14/10/2014 19 By Promation i Director P}anning (BS 19)
7 Muhammad Azeem Peshawar : ’ o/o DG CFWM Khyber 1/8/2019
s at - B.Sc Agriculture Engineering e - - Puklurihwa Peshawar
. < iew Prolorma Tencty Lattesardy e 2038
3 e
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- JsiNo

. Kame of officer 53 ate of -Birth and " Date of 1st | Raguiar appomtnent/pronouon -i‘r/esent zte of
with ergdmnc m.ci;rc,";o" " domicile. | _entryinto to. rhe prgsent post ndsting |oRe irement /
' P A - | Covt. Service, .| Methods'of “ e N\
L -.,’ S Date BPS ‘recruitment ) .
24/4/1961 - 27/08/1986" 14/10/2014 19 | B8y Fromaiien 'DistrictDirector (BS-19) .
8 PnDA".cultu:e S DIKhan | T ., [OFWM D.1Khan 23-04-2021
- |(Cnited Xingdom) AT P cor g
1/1/1963 " 27/08/1986 ".14110]201..4' .19, | B\,"'_?r.om_cﬁpn Dlslrm l)nector (BS-19). ..o .o
- SRR ' 31-12:2022

M. Mutzmmed Afzal .

B.Sc. Agriculture Engirieering

o Mgasehea

OFW\'I rianpur

10

M. Bel h-am Jan.
MSc. A =ncultureEngme°nna

3/8/1961 -

. Karak

30/08/1986

7471072014 |

19 -

By Brometion_

o/o DG OFWM Khyber
|Pakhtunkhwa Peshawar. -

Duector Field Operanop_(BS -19) ..

e ol R
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7 KETYBER PAl(HTUNKlI\'\’ A
TIVESTOCK & COOPERATIVE
DEPARTMENT .

GOVERNMENT O
AGRICULTURE

s

NO.SOE(AD)20-77/2011
Dated Peshawar, the October 17,2016

o '
Muhammad Bakhsh Malik, . . o o T
i x-Director (IIRD) OF WM,
i 'l raining Center, DIKhan 5
C()C NO.176-P/2016  IN WRIT - 1’F"l1!1()N NQ.2094-P/2015
MUMANMMAD BAKHSH MALIK VS COVTRNNH-NL O 1Y BIR
' . A T UNKEIWA AGRIC ULI lllll! DILART M!!N I
T B N

=z ~ *'. ! l . .
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; GOVE ERIAENT @ 3 Y BED P ‘(‘r"E'TUE'%{l-W\I A
ESTABLIGI Y DR ARTIVENT,
(REGUL ");i‘lUr\’x WHNG)

WO. SORN (E&AD) ! ~2/201 A(Vol-VIX)
- . Dated Peshowar the 19" September 2016
The Secretary Govt of Khyber pakhtunkhwa, - -

stock & C.oopm ative Department

3, g 05a-£ (2015

Agriculiure, Live
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T )\‘i’i’aW.’\ A mumu.u
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Subijeci: -

anal Sir, ) ]
d joreler 1o the I\gnwl\uu, Deparknent telier 1O.SOE U\D) 20-

{ am-divecte
ye and 1o saY 1hcn the .,

plmnbm )()16 on the subjec cied abo

77 /2011 dated BiBé
4 16.06,2016 has given mcmdcttc o

Po ~h< wwar High Court, Peshawar Judgmem date
s 10 see the cas€ s\/ﬁpcﬂhvimu\ly

‘Uu(‘ clear thct the officer was

g mn_.._.arv Agriculiure raview the matter that

what benedits can be granmd to him. Howeved, i b

o under probation in (BS-19) and during the’ wer'-mf b ;.:,ubcmon o civit servant is
Lt : . -__-__..._--‘
eligible for promotion to higher post in terms. o ’:uru AV (f) of "romonpu Paolicy.

e

~Yours faithfully,
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Endst.No. & date even

‘&*ﬁw* A S Y

vere

()n VE RNT\/IF\IT OI I(HYBER PAKH F UNKHWA
AGRICULTURE, LIVESTOCK & COOPERA’I VES
DEPARTMENT -~

No. SOE (AD) VI-106/2016
Dated Peshawar the 13" June, 2016

To-
"+ The Director General,
, (,zn V'nm Water Man?"e' nent, Kiyber Palditunkhwa.
A'Sa‘_ij;:ct: , TERMINATIOI\ OF: PROBA;IUN IN RE SPECF 01' THE PFR)VIOTFD a

'OFFICERS OF BS-19,

] am divected, to refere to your leiter No. dated on the above cited subiuct';md to’
state 1hal i'n terms of Rule-15 of 'he Khyber Pal\hlnn}d wa Civil Scwants (A Jomtment
Pr nmo*xon & T mnsfex) Rules. 10.59 the probation per 1c,d should be ter minated tth gh spg(zfc

-~ orders of the competent amho’ :ty within the period.of two menths of the completio: of the first

year o of probati on otherwise, it is gutomatically extended to the qecond vear As th probation

- e 'od 0 “the 10 promotees, promoted on 14/10/2074 could not be Lcmnnatcd within = period of

twe .no ihs on Lomplctlon of hc 111‘;1 year of probation due to nonavallablll v of taeir

pc: Fonmme/ ‘conduct I(.P()lt) so their probation stands autr»matu 1l]y cxtcndc,c[ to ‘he sec: and
' ]
) 8’ ‘ . L]

\

. S'ECTIOI\‘I;‘OFFICER (ESTT)
R . : Y )

\'
i

3,

oy forwerded w | ‘ \
\
i Registrar Peshawar Higi Court Pechawar [ox iaformation in reference t. the COC
NC.176-P/2516 in WP No’ 09 3- P20, !

Z. °"t or Oﬁ,w ’ Lityfor i mitmn p‘eas\
3. PSio Secrctary /\glI-Cuii-..i(. Livestack & ooprww 2s D oartmun
4. Masier file.
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BEFORE THE KPK, SERVICFj TRIBUNAL, PESHAWAR,

Service Appeal No. 1254/2016

Muhammad Bakhash Malik AR Govt: of KPK.

.............

..................

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-6) All objéctions raised by the respondents are incorrect and baseless.
Rather the respondents are estopped. to raise any objection due to
their own conduct. '

FACTS:

I.  Admitted correct. Hence no comments.

2. Admitfed correct. Hence no comments.

3. . Incorrect. While para 3 of the appeal is correct.

4. Not specifically denied by the respondent which means that para | of
the appeal is correct.

5. Incorrect. The concerned authority in time had written for termination
of probation to the competent authority but despite that no proper .
orders were passed and the matter was delayed by the concerned
authority for which the appellant cannot be punished. Moreover
Khurshid Afridi "has given additional charge of the post -with all
financial and administrative powers who was junior to and was
promoted to BS-19 in the same order.

6.  Not replied according to\pﬁa 6 of the appeal. Moreover para 6 of the
appeal is correct.

7. No comments, endorsed by the department that para 7 of the appeal is’
correct. '

LY




GROUNDS: ' “ ?‘

A)

B)

0

D)

E)

F)
G)
H)

D)

J)

K)

L)

M)

Incorrect. The order dated 199/2016 in not according to law. rules
and against the service rlghts of the appellant. Therefore the liable to
be set aside.

Incorrect. While para B of the 'glppeal is correct.

Incorrect. The plea of the appellant is correct as the concerned
authorities did not perform the1r duties and delayed the due right of
promotion of the appellant for no fault on his part.

i
Incorrect. While para D of the glppeal is correct.
Incorrect. The act of the respondents were not according to law, rules
and material on record because they want to give benefits to their blue
eyed persons and to knockout the appellant on technicalities.

Incorrect. While para F of the appeal is correct.

|
Incorrect. While para G of the appeal is correct.
b

Incorrect. While para H of the appeal is correct.

i
Incorrect. The appellant was senior to officé4 who has given
additional charge of the vacant lpost of DG OFWM, which means that
junior to the appellant has given promotlon and the appellant was
deprived from his due right of promotion in arbitrary manner such
acts of the department was condemned by the Apex Court of Pakistan
in the case of Qazi Abdul Karim.

Incorrect. The concerned authority in time had written for termination
of probation to the competent: authority but despite that no proper
orders were passed and the matter was -delayed by the concerned
authority for which the appellant cannot be punished. Moreover
Khurshid Afridi has given additional charge of the post with all
financial and administrative p'lowers'who was junior to and was
promoted to BS-19 in the same order.

|
No comments, endorsed by theil department that para K of the appeal
is correct. | '

|
Incorrect. While para L of the ap'lpeal is correct.
Legal.

I
|
1



It is, thereF()le most humbl y prayed that the appcal of appellant
may kindly be accepted as prayed for.

.
i

i APPELLANT Q
. : /%4 A

Through: _
{ M. ASIF YOUSAFZAL)
. ADVOCATE SUPREME COURT,
i - &
( TAIMUR AL1 KHAN)
ADVOCATE HIGH COURT.
AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are true and correct

to the best of my knowledge and belief.

i DEPONENT




BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1254/2016

Muhammad Bakhash Malik VS’ © Govt: of KPK.

.............

..................

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-6) All objections raised by the respondents are incorrect and baseless.
Rather the respondents are estopped to raise any objection due to
their own conduct. '

FACTS:

I Admitted correct. Hence no-comments.

2. Admitted correct. Hence no.comments.

3. Incorrect. While para 3 of the appeal is correct.

4. Not specifically denied by-the respondent which means that para | of

0.

the appeal is correct.

Incorrect. The concerned authority in time had written for termination
of -probation to the competent authority but despite that no proper
oiders were passed and the matter was delayed by the concerned
authority for which the appellant cannot be punished. Moreover
Khurshid Afridi has given additional charge of the post with all
financial and administrative powers who was junior to and was
promoted to BS-19.in the same order. |

N
N

Not replied according to para 6 of the appeal. Moreover para 6 ol the
appeal is correct.

No comments, endorsed by the department that para 7 ol the appeal is
correct. - ‘



# - GROUNDS:

A)

!

D)

E)

F)

H)

b

ey

K)

L)

Incorrect. The order dated 19.4.2016 in not according to law, rules

and against the service rights of the appellant. Therefore the liable to
be set aside.

incorrect. While para B of the appeal is correct.

Incorrect. The plea of the appellant is correct as the concerned
authorities did not perform their duties and delayed the due right of
promotion of the appellant for no fault on his part.

Incorrect. While para D of the appeal is correct.

Incorrect. The act of the respondents were not according to faw, rules

and material on record because they want to give benefits to their blue
eyed persons and to knockout the appellant on technicalities.

Incorrect. While para F of the appeal is correct.

Incorrect. While para G of the appeal is correct.
Incorrect. While para H of the appeal is correct.

Incorrect. The appellant was senior to officé4 who has given
additional charge of the vacant post of DG OF WM, which means thal

junior to the appellant has given promotion and the appellant was

deprived from his due right of promotion in arbitrary manner such
acts of the department was condemned by the Apex Court of Pakistan
in the case of Qazi Abdul Karim.

Incorrect. The concerned authority in time had written for termination
of probation to the competent authority but despite that no proper
orders were passed and the matter was delayed by the concerned
authority for which the appellant cannot be punished. Moreover
Khurshid Afridi has given additional charge of the post with all

financial and administrative powers who was junior to and was
promoted to BS-19n the same order.

No comments, endorsed by the department that para K of the appeal
1S correct.

Incorrect. While para L of the appeal is correct.

Legal.



It is, therefore, most hiimbly prayed that the appeal of appellant
" may kindly be accepted as prayed for.

PPLLL/\N T p
Through: /%M

( M. ASIF YOUSAFZAL)

| ADVOCAIESUPSFMF COURT,
.

( TAIMUR ALI KHAN)
ADVOCATE HIGH COURT.

. ,
\-\A‘FFIDAVIT
AN

\

it is affirmed and declared that the contents of IL]omde; are true and correct
to the best of my knowlednc hnd belief.

/
‘.\\_ ._,’/ .
e , /( .

DEPONENT
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APPEAL NO. L\535/2016 |
/ - . Oy e
Muhammad Bakhsh Malik, B Bated X024 ‘g‘]é
C/0 Aliah Bakhsh Malik, : - '
House No 3, street E-1, Khawaja Town, Pajaki Road,
. Bashir Abad, Peshawar. _
(APPELLANT)

VERSUS C/)I”j | .

1. The Govt: of KPK, Through'Secretary, Govt: of KPK, ClViI Secretariat,
Peshawar.

2. The-Chief Secretary, Govt: of KPK, Civil Secretariat, Peshawar.

3. The Secretary Agriculture, leestock & Coop; Department Govt: of
KPK, Civil Secretariat, Peshawar

(RE_SPONDE'NTS)'

APPEAL UNDER SECTION 4 OF 'THE KPK SERVICE TRIBUNAL ACT,
1974 AGAINST THE ORDER DATED 25.03.2016 COMMUNICATED TO
) THE APPELLANT ON 01.04.2016. WHEREBY THE DEPARTMENTAL
APPEAL OF THE APPELLANT FOR ANTI-DATED PROMOTION ON

REGULAR BASIS W.E.FROM 12.12.2011 HAS BEEN REJECTED FOR NO
. GOOD GROUNDS.

PRAYER:

THAT ON THE ACCEPTANCE QF THIS APPEAL, THE RESPONDENT
'T""”’\ MAY BE DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE
.%*Ov PROMOTION W.E.FROM 12.12.2011, WHEN. HIS JUNIORS WERE
>4 \\;\\\g 'GIVEN PROMOTION OR FROM ANY OF THE DUE DATE AS SPECIFIED,
~ BY AUGUST TRIBUNAL WITH ALL BACK AND CONSEQUENTIAL
BENEFITS. ANY OTHER REMEDY, WHICH THIS AUGUST TRIBUNAL
DEEMS FIT AND APPROPRIATE THAT, MAY ALSO BE AWARDED IN
amited to-day  FAVOUR OF APPELLANT *

Fited,
!
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BEFORE THE KHYBER PAKHTUNKI TWA SERVICE TRIBUNAL, PESHAWAR |

N ,,.» _~—“-—"‘\

Appedl No 485/2016

Date of Institution ... 26.04. 2016

-

D‘ate- of Decision 15, 03, 2019

Muhammad Bakhsh Malik, C/O Allah Bakhsh Mallk Ilousc No 3, %treef S N i
- Khawaja Town, Pajagi Road, Bashirabad, Pcshawax | (Appclhnt)

VERSUS

The Govt: of Khyber_Pakhtunkh\Na through Chief Secretary, Civil Secretariat,
Peshawar and two others. : (Respondents)

______

MR. M. ASIF YOUSAFZAI, _ L
1 Advocale : , . ---  For appellant.

MR. MUHAMMAD JAN _
‘Deputy District Attorney S For respondents.

" MR. AHMAD HASSAN, | .. MBEMBER(Executive)
MR. HAMID FAROOQ DURRANI - CHAIRMAN

JUDGMENT

AHMAD HASSAN, MEMBER.- Arguments of the learned counse) for the

==parties heard and record perused.
LS

ARGUMENTS

2, Learned Counqel for the appellant mgued that he joined the Agrlcultulc

Department f_n 1981. In the scmonty list notified on 30.04. 2014, his name was.
reflected at sr. no.l. While serving in BPS- 18 the appellant was placed under -
suspensmn on 01.7, 2011. Due to pending dlsuplmary proceedings juniors to th_e

~ appellant were promoted to BPS-19 on 12 12, 2011 whereas his case was detcmed

After winding up of departmental ]‘)fOLCGdlBQb penalty of wﬂhholdmg of promotmn

' for one year was awarded vide order dated 26.09.2012. After cxhaustm;:

i7-. departmental remedies, he filed service appeal‘nd 519/2013 and the Tribunal in its
& .-F"\ v - L

Te Ty

A 4 \

D L "b v
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judgment dated 02.06.2014 'remitted the case 10_the respondents to pass speaking

order on his ,departmental'appeal. Subséquen_tly, the appellant ‘was promotéd to
BPS-19 v‘icle notification dated 14.10.2014. He filed a'depart‘ment‘dl .'a“ppeal on
5.11.2014 but the same failed to evoke any response from the respc;)nden‘tsl. lt was ;
followed by a writ petltlon no. 1942 P1201S. filed in the Pcshawm Ihg,h C0u1t.'-_‘
: .Pcshawm whlc.h was decndcd vide order dated lS 9.2015. The 1espondents were
directed to decide his departmental-,appeal in accorldance with lz;w, which was

Arejected on 25.3.2016, hence, the present service appeal.- The appellant. was

deprived of promotion '1?1'6111\thc date on which his ~jun-iors were promoted without
any justification as ﬂlc appellant has rétired from service, so it will have serious
repercussions on his pension/allied benefits. No s_peakiﬁg order was "pa‘s'sed on his
‘(lcpartmlwt'\l appeal and provisions of section 24-A ‘;)'F"C}enerc;ll Clauses Act 1897
was vmldted Sum appcal no. 1084/2013 ﬁlcd by the appell'mt on 21 09.2015 was

dcccptcd by this Tribunal v1dejudgment dated 14. 12 2018.

Y

3. On the other hand learned Deputy District Attorney aré;iied that the

| plomotnon ‘of the ﬂppellant was dckcucd due to an inquiry pending agamst him. He
wa$ granted promotion to BPS-19 vide notification dated I4 10. 20]4 His request: :
for grant of antedated promotlon being not covered under the riules was regretted '
by the respondents \./ide él'delt da.-lted 27.8.2015. He stood retired from government
service vide order déted 1.4.6.20‘16 and his case for antedation of promotion cannot

3

be considered at this stage.




CONCLUSION 7

4. It is not diSpﬁted that the appellant an officer of BPS-18 was serving under

the administrative control of the respondents. On certain allegations leveled

against him. disciplinary proceedings were conducted and thereafter- penalty of

wil‘h_?olding of promotion for one year was imposed on him vide order dated

K3

26.9.2012. On-the other hand a case of promotioﬁ of BPS-18 officers of On Form
7 ) . . .

Water Management Wing to the post of Executive D}strict Officer BPS-19 was -

- processed. As the appellant was under suspension, hence, his case for promotion
‘ s L, :

was de't‘(;jrred. Three ofﬁ@rs junior to the appellant were promlot:ed. vide order '
dated 1‘2.12.201 ]. For tﬁe redressal of _his grievances, he invoked the jufisdiction X
'(‘vf 'this“TriLmnal. by “way of -ﬁling_‘ service appeal. wlﬁich was r@ﬂlit_ted to the -
| respondents for disposal vidé order d_at¢d 02.06.2014. Later on he got promdtio_n

to BPS-19 vide notification dated 14.10.2014: Thereafter, he knocked the door of |

Peshawar Hi gh Court, Peshawar by way of filing writ'petition. It was decided vide
v . o
order dated 15.09.2015. After rejection of departmental appeal, he filed the present

service appeal.

5.0 Previously service appéal no. 1084 was filed by the appellant in this

" Tribunal. Through the said appeal he had challenged order dated 26.09.2012

whereby penalty of withholding of promotion for one year was imposed on him.

This Tribunal vide judgment dated 14.12.2018 accepted the appeal and the said }

order was set aside. The order through which the appellant was penalized lost its
utility. The cause of deferment of his promotion to BPS-19 is no more in the field.

He deserves to be promoted to BPS-19 from the date his juniors were promoted.




-

/

. 6. As a sequel to above, the appeal is accepted and impugned order dated
25.03.2016 is set aside. Parties are left to bear their own costs. File be consigned

to the record room.

‘ | (AHMAD HASSAN)
\ \ - MEMBER

- (HAMID FAROOQ DURRANI)-
| - CHAIRMAN

ANNOUNCED :
15.03.2019

W 5 Appiilaa é(g’/'é (i {’/}7
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