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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 920/2016

Date of Institution ... 23.08.2016
Date of Decision . e 22.06.2022

Wali Khan, Ex Driver (BPS-4), Government Postgraduate College
Bannu.

(Appellant) .

" VERSUS | f

Government of Khyber Pakhtunkhwa, through Secretary ngher
Education Department, Peshawar and two others

(Respondents) |
Inayat Ullah Khan,
Advocate, | ... For appellant.
Muhammad Adeel Butt, |
Additional Advocate General ... For respondents.
Rozina Rehman Member (J)
Fareeha Paul T Member (E)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

jurisdiction ef this Tribunal through above tItIed appeal with the prayer
as copied below:

“On acceptance of this appeal, the impugned ‘forders ‘
/  dated 14.07.2015 and 28.05.2016, may kindly be set

~ aside and the appellant may be reinstated into service

with all back benefits and wages of service”.
2. . Brief facts of the case are that appellant was initially
appointed as Driver. While serving in the said capacity, appellant

‘applied for extraordinary leave which was accordingly sanctioned and
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granted w.e.f 04.03. 2014 to 31.12. 2014 vide order dated 04.03.2014.
After availing the said extraordmary leave, he requested the
respondent No.3 for extension of leave and as such he was verbaIIy
assured that the same would be e%tended. In the meanwhile, without
adhering‘ to the due procedure-as prescribed under the law and rules,
appellant was terminated from service vide order dated 14.j07.2015.
| The appellant came back to Pakistan however he was i>nformed."
regarding his termination. Feeling aggrieved he submitted
departmental app-eal witﬁin 30 days of the date of information about
his termination, however, his departmental appeal was rejected. He
then filed writ petition before Hon’ble Peshawar High Court-Bahnu
Bench which was dismissed being ‘not maintainable, hence, the present
service appeal.-
3. We have heard Inayat Ullah Khan, Advocate learned c'oun.sel
for the appellént and Muhammad Adeel Butt, leérned Additional
Advocate General for respondents and have gone through the record

and the proceedings of the case in minute particulars.

4. Inayat Ullah Khan Advocate, learned counsel for the appellant
inter-alia argued that the appellant was not treated in accordance with
law hence his rights sécured and guaranteed under the law were badly
violated. He submitted that no proper procedure was foliowed before
.termination of appellant as neither he was served with any absence
notice nor any publication was made in the newspaper, thus, the
impugned order was passed in violation of the expressed provisions of
Khyber Pakhtun'k.hwa Government Servants (Efficiency & Discipline)
Rules, 2011. Learned counsel further contended that the appellant was

not allowed any opportunity of personal hearing and thus he was
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'cohdemned unhgard. He submitted that the appellant served the
- Department for about eight years having 'spotlesé service career,
therefore, the extraordinary leave already granted to the appellant was
to be extended as per assurance of authority. He, therefore, requested

- for acceptance of the instant service appeal.

5. Conversely, learned AAG subhitted-that extraordinary leave was
granted to the appellant w.e.f 04.03.2014 to 31.12.2014 and he was not
verbally assured that his leave would be extended. He submitted that
the appellant was terminated after fulfilling all coda! formalities. Notices
were issued to the appellant to resume duty. Final show cause notice
was published in daily AAJ Peshawar, wherein, the appellant was
-directed to resume duties but the appellant did not bother to resumé his

duty.

6.  After hearing the learned counsel for the parties and going
: ~through the récord of the case with their assistance and after perusing
the precedent cases cited before us, we are of the opinion that appellant
applied for extraordinary leave which was sanctioned and granted w.e.f
04.03.2014 to 01.07.2014 (120 days on full pay) and then w.e.f
02.07.2014 to 31.12.2014 (183 days on half pay). This fact is not
disputed and proper office order dated 04.03.2014 in this regard is
available on file. It is thé case of appellant tha£ he further applied for
extension of leave which fact was also admitted by the respondents in
a letter addressed to the present appellant from the Prin-cipal
Government Postg;éduate College Bannu and has been annexed with

the comments, wherein, the application seeking extension of leave for

further six months by the appellant has been admitted. The éppel!ant



4
.was a régular employee and there is nothing on file which could show
that he had already availed -leave or he was not entitled to further leave.
His application was not considered and he was not properly informed as
‘per law. Admittedly, the appellant was proceeded agéinst
departmentally for willful absence. Rule-9 of Khyber Pakhtunkhwa
'Govefnment Servanfs (Efﬂciency & Discipline) Rules, 2011 provides
‘procedure in case of willful absence which is hereby reproduced for

ready reference:

"9. Procedure in case of willful absence. -
Notwithstanding anything to the contrary contained in these
rules, in case of willful absence from duty by a Government
servant for seven or more days, a notice shall be issued by the
competent authority through registered acknowledgement on
his home address directing him to resume duty within fifteen
days of issuance of the notice. If the same is received back aé
undelivered or no response is received from the absentée within
stipulated time, a notice shall be published in at least two leading
newspapers directing him to resume duty within fifteen days of
the publication of that notice, failing which an ex-parte decision
shall be taken against the absentee. On expiry of the stipulated
period given in the notice, major penalty of removal from service |

may be imposed upon such Government servant” .

7. As per law, in case of willful absence from duty by a Government
servant for seven or more days, a notice shall be issued through
registered acknowledgement by the competent authority. In the instant

case, no such notice is available on file which could show that the
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present éppellant had properly been informed to resume duty which
means that the procedure in case of willful absence prescribed by the
Iaw’was not properly followed by the competent authority. Even the
impugned order dated 14.07.2015 is alien to the Khyber Pakhtunkhwa
| Govefnment Servants (Efficiency & Discipline) Rules, 2011 because the
competent authority issued the terminatioh order of the appellant due
‘to long absence. There is no mention as to whether he was removéd or

dismissed from service.

| 8. In view of the above, instant service appeal is partially accepted.
Appellant is reinstated into service with direction to respondents to
conduct de-novo inquiry w»ithin 90 days of the receipt of this judgment.
The issue of back benefits shall be subject to the outcome of .de-novo
- inquiry. Parties are left to bear their own costs. File be consigned to the

recorded room.

ANNOUNCED.
22.06.2022

(Fargeha Pa()

Member (E)
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" ORDER
+22.06.2022 ' Appellant present through counsel.

yerte - =]

Muhammad Adeel Butt, learned Additional Advocate

General for respondents present. Arguments heard. Record

perused.

Vide our detailed judgment of today of this Tribunal
placed on .ﬁle,A instant service appéal is partially accepted.
Appellant is reinstated into service with direction to respondents
to conduct de-novo inquiry within 90 days of the receipt of
judgment. The issue of back benefits shall be subject to the
outcome of de-novo inquiry. Parties are left to bear their own

costs. File be consigned to the recorded room.

ANNOUNCED..
22.06.2022

/

(Fare¢ha Pau1)/

Member (E)
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'4 21.10.2021 Counsel for the appellant and Mr. Javaidullah, Asstt.

AG for the respondents present.

Learned counsel for the appellant seeks adjournment
in order to prepare the case. Request is accorded. Case
to come up for arguments on 21.02'.2022. before the D.B.

(Salah-ud-Din)
Member(J) - . -

211_.0?.2022 : Due to retlrement of the Worthy Chairman, the

111bunal is defunot therefore, case -is adjourned to

24.05.2022. for the same as before.

24" May, 2022 Junior to counsel for the appellant present. Mr..

Naseerud Din Shah, Asstt. AG for the respondents present.

Former seeks adjournment due to non-availability of
learned senior -counsel for the appellant. Thé appeal
pertains to the year, 2016. Last chance is given to the
appellant for arguments, otherwise, the case will be decided
on the basis of avéilable record without the arguments. To

come up for arguments on 22.06.2022 before the D.B.

(Fareeha Paul) (KaI| Arshad Khan)
Member (E) Chairman



| 22.03.2021 ~ Junior to counsel for the appellant present. -

Addl: AG for respondents present.

Former requests for adjournment as issue involved : B ‘
in the present case is pending before a Larger Bench of -
this Tribunal - |

Adjourned to .72 /7 /2021 for arguments:

 before D.B.
-

(Mian Muhamma (Rozina Rehnﬁan) B
Member (E) Member(J)

12.07.2021 Appellant.in person present.

Mr. Kabirulah Khattak, Additional Advocate General for
the respondents presént.

Appellant requested for adjournment on fhe ground
that his counsel is busy before Hon'ble Peshawar High Court,
Peshawar. Adjourned. To come up for arguments before the
D.B on 21.10.2021. .

\ 8 S CHATRMA

~\. (ROZINA REHMAN)
MEMBER (JUDICIAL)

,,,,,,



e R et ;:"i

' T : Sl ‘ .
17.11.2020 Counsel for appellant present. e

C C\ : N _
Kabirullah Khattak Iearngd Additional Advocate General for

£ respondents present. ' -

Former requests for adjournment as issue involved in the
present case is pending before a Larger Bench of this

Tribunal.

Adjourned to 12.02.2021 for arguments before D.B.

e

(Atig ur Rehman Wazir) . (Rozma Rehman)
Member (E) Member (J)
12.02.2021 Appellant in person, present. Adl: AG alongwith Mr.

Jehanzeb, Supdt for responcients present.

Appellant requests for adjournment due to general

strike of the Bar.

Adjourned to 22.3.2021 for-arguments before D.B.

t

(Mian Muhammdd) (Muhaimmad Jamal Khan)
‘Member (E) Member



\- Zf 5 .2020 Due to COVID19, the case is adjourned to

5 2/ 7 /2020 for the same as before.

| 15.07.2020 ' Mr. Inayatullah Khan the learned counsel fepresehting
appellant is present. Mr. Usman Ghani, District Attorney

alongwith representative of the department. Mr. Jehanzeb,
Superintendent for the respondents is present. . |

‘ P Sinc_e the question involved in the instant appeal-is with

respect':j--.; to the point as to whether any order by a

competent authority can be passed 'gi.ving it retrospective

effect. In this regard all cases pertaining to the point

involved- are fixed before a full bench of this Tribunal,

therefore, 'this case is adjourned to 14.09.2020 and be

- (Mian Muham ad) (Muhammad Jama an)
Member (Executive) Member (Judicial)

14.09.2020  Appellant present in person.

Mr. Kabir Ullah Khattak learned Additional Advocate

General for respondents present.

Former requests for adjournment as his counsel is not
in attendance; adjourned. To come up for arguments on
17.11.2020 before D.B. Q

(Atiq ur Rehman)A (Rozina Rehman)

Member (E) o ‘ Member (J)
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" Service Appeal No. 920/2016°

. --‘.21.01.2020‘ Due to general strike of Khyber Pakhtunkhwa Bar Cou'nﬁil, 3
learned counsel for the appellant is not available today. Mr.
Kabiruliah Khattak, Additional AG for the respondents preseht; o
Adjourned to 05.03.2020 for arguments before D.B. R

(Husga!in Sﬂnah) (M.Ammhm: -

Member Member

©05.03.2020 Counsel for the appellant and Mr. Kabirullah Khattak, = "

Additional AG for the respondents present. Leafned_couhsle'lu.fé;'. RS

the appellant requested for adjournment.  Adjourned’ to
04.05.2020 fbr arguments before D.B. - B

(Mian Mohammad) (M. Amin Khan Kundi) - .

Member | Member

P A R
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30.09.2019 | Due to general strike of Khyber Pakhtunkhwa Bar Council
R ' learned counsel for the appellant is not available today. Mr. Kablrullah ,
;Khattak Additional AG for the respondents present. Adjourned to |
Ol .11.2019 for arguments before D.B. |

(HU IN SHAH) (M. AMIN @N KUNDI)
e, MEMBER s MIEMBER
01.11.2019 Counsel for the appellant and Mr. Ziaullah, Deputy District -

Attorney for the respondents present. Learned counsel for the :
“appellant requested for adjournment. Adjourned to 11.12.2019 for .
arguments before D.B.

A

(Hussain Shah) , (M. Amin/Khan Kundi)
Member 3 Member

11.12.2019 _ Clerk to counsel for the appellant present. Addl: AG
for respondents present. Clerk to counsel seeks adjournment
due to general strike of the Bar. Adjourned. To come up for

arguments on 21.01.2020 before D.B.

Y
mr Merﬁber
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24062019 Appellant in person and Mr. Riaz Khan Paindakheil‘

learned Assistant Advocate General presént. Appellant submitted |
application for adjoufnment. Adjourn. To come up for argumeﬁts

on 23.07.2019 before D.B.

- Nad
Meﬁée/r A Member

23.07.2019 Clerk of counsel for the appellant Mr. Ziaullah, Deputy District

21082019

Attorhey. for the respondents preseht. Clerk of counsel for the appellant
requested for adjournment on the ground that learned counsel for the
appellant is not available today. Adjourned to 21.08.2019 for

EEN

arguments before D.B. oo ‘ .

(HUS% SHAH) (M. AMIN KHAN KUNDI)

MEMBER MEMBER

Clerk of counsel for the appellant and Mr. Riaz Ahmad Paindakheil,
Assistant AG for the respondents present. Clerk of counsel for the appellant
requested for adjournment on the ground that learned counsel for the

appellant is not available today. Adjourned to 30.09.2019 for arguments

‘before D.B.

' 7
(Hé‘uss@in Shah) (M. X%ﬁﬁan Kundi)

Member - Member



126.12.2018

27.02.2019

02.05.2019

Miss Roaida 'Khan,<Advocate submitted 'Wakalat-*
Nama on behalf of the appellant- and requAests”'i for
adjournrhent in order to further prepare the brief. Mr. .
Muhammiad Raiz Khan Painda Khel, Asstt. AG for the

respondents present.

Adjourned to 27.02.2019 for arguments before the

Mjmber

Junior to counselfbr the appellant and Asstt.-AG

D.B.

for the respondents pftésent.

Learned counsel for the appellant requests for
adjournment as the learned senior counsel for the.
appellant is away to conduct cases in Bannu Bench of

Peshawar High Court.

Adjourned t002.05.2019 before the D.B.

M:,‘mber o : Chairman

Appellant with counsel and Mr. Riaz Paindakhel
Assistant Advocate General for the f=ifie respondents:

present. Appellant requested for adjounnment as his counsel ‘

is not in attendance. Adjourn. To come up for arguments on

24.06.2019 before D.B.

<

Member ‘ : Member
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- _ - 07.05.2018 ‘ * Due to retirement of the Worthy Chairman, the TIlbLII’ldl is.c

mcomplete therefore the case is adjoumcd To come up for same.

on 19.07.2018 before D.B. A

A _ ' Rerter

19.07.2018 : Clerk counsel for the appellant and Mr.. Zia Ullah Iearned

' Deputy District Atttorney present. Cm“'réﬂ.a counsel. for the
appelant seeks adjournment as learned counsel for the
appellant is not in attendance. Adjourned. To come up for
arguments on 13.09.2018 before D.B. :

— _, @V/l
(Ahmaﬁ;n) a (Muhammad Hamid Mughal)

Member . Member
13.09.2018 | Learned counsel for the appelfant_and Mr. Usman Ghani

Learned District Attorneyz for the respondents present.
Learned counsel for the appellant seeks adjournment.
 Adjourned: To come up for arguments on 06.11.2018 before

' o - o D.B | o
‘ A _ ? .
5 . - /
k‘;‘ {(Hussain Shah) . (Muhammad Hamid Mughal)
Member Member
,‘ ; F;
\ .
06.11.2018 | , ¢ Due to retirement of Hon’able Chairman, tfle Tribunal is

defunct. Therefore, the case™ is: adjourned for the same on

. 26.12.2018 before D.B.
oty
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o ~03.08-.201-7 o Clerk of counsel for the appellant and Asslt 'AG alongwnh Murad
- Khan Supdt. for the respondcnts prcsent Counsc] for the appellant is not
~in attendance. Seeks adjournment Ad]ourncd To come up for final

i - ‘ - hearing before the D.B on  06.12.2017.

4K ‘ . " Chairman

A Member : .
06.12.2017 v+ . Cletk to connsel for the appellant“i;resent‘ Mr. Muhammad
: | Jan, Deputy District Attorney for réspondent also preéent. Clerk to.
counsel for the appellant requested for adjournment. Adjourned.

To come up for arguments on 09.02.2018 before the D.B.

—

' (Ahmad Hassan) (Muhammad Amin Khan Kundi)
© Member (E) _ Member (J)
N
09.02.2018 Appéllant in person pre’sen-t)lVIr. Usman Ghani, Learned District

Attorney alongwith Mr. Murad Khan. Superintendent for the
respondents present. Appellant seeks adjournment as his counsel is
not available. Adjourned. To come up for arguments on 26.03. 2018

before D.B
-
(Gul'ZeW&Khan) | (Muhanxmad Hamid Mughal)
MEMBER MEMBER
26.03.2018 Clerk to counsel for the appellant and Mr. Riaz

Paindakheil, learned Assistant Advocate General for
the respondents. present. Clerk to. counsel for the
~appellant seeks adjournment as learned counsel for
the appellant is not-available. Adjourn. To come up
for arguments on 07.05.2018 before D.B .. |

(Muhamfad Amin Kundi) ' ' (Muhammad Hdmld ’Vlwhal)
MEMBILER o MI MBLR

T e




19.10L.2016 Ce...st! Jor the appellant and Mr. Asif Khan,-AD * .
alongwith Assistant AG for respondents present. Writlen f
rely submitted cn behalf of respondents No. | 40 3. The i
appeal is assigned to D.B for rcjoinder and final hearing -
t
on 02.02.2017. IR
* 1
. | . b
3
- ember .
LWt / “ ';
o f‘l
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02.02.2017 Counzel ‘or the appellant and Addl: AG for respondents! ;;;

= 3
present. Cournsel for the appellant requested for time to filz rejoinder )
; L

To come up for rejoinder and.arguments on 17.04.2017 betore D.B.

(MUHAMM AMIR NAZR) : ,f,
\Q i? Y
1'

(ASHT AQLI IAJ) :
MEMBER {
17.04.2017 Counsel for the appellant present. Mr. Muhammad Adeel Butt,
Additional AG for the respondents also present. Learned counsel for} ;A
the appellant submitted rejoinder and requested for a:ljournmentb ‘t

Adjourned. To ccme up for arguments on 03.08.2017 befcre D.B.

] !

(Ahmaj Hassan) (Muhammad Amin Kaan Kundi)
Membe:r Member | -
4 »a




B '07.09.20-'1.6 " Counsel for the ajppellaﬁt present. Learned céunselj for the. -
appellaﬁt subm_itted that the appellant was appointed as Driver in the
“year 2007, he was terminzitted from service vide impugned order dated
- 14.07.2015 without any nc}tice or observing other codal formalities. He
next stated that his departmental appeal was rejected on 26.05.2016 and |
for want of jurisdiction, the Hon’ble High Court Bannu Bench vide its-
order dated 21.07.2016 éd;/ised the appellant to approach proper forum
hence this service appeal junder section-4 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974 which is within time. The learned counsel
submitted that valuable rights of the appellant have been violated due to
‘ ﬁthe impugned unlawful order and no opportunity of hearing and defense
/has been provided to theg appellant which is against the concept the

natural justice.

Points urged at the Bar need further consideration. Admit. Subject

to deposit of security and process fee within™10 days whére-after notices

“be is'éue'd-to the‘respondents-for written reply/comments for 03.11.2016
before S.B. '

03.11.2016 Clerk to counsel Efor the appellant, Irfanullah, Assi's.fant'
Director for respondents No. 1, 2 and Allah Dad, Law Officer
for respondent No. 3 z;longwilh Addl. AG for respondénts
present. Written reply not submitted. Request;ed for
adjournment. Request :accepted. To éome up/ for written-

reply/comments on 19.12.2016 before S.B.
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Case No.

Form-A

FORM OF ORDER SHEET

920/2016

Date of order
proceedings

Order or other proceedings with signature of judge or Magistrate

.2 3
31/08/2016 The appeal of Mr. Wali Khan resubmitted today by
Mr. ljaz Anwar Advocate may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. | \ .
\Q_l_a—-&tl
REGISTRAR .
2-%-201b This caseis entrusted to S. Bench for preli_rﬁinary hearing

v

to be put up there on g Z,g 2 -20 (é » ;;'

CHARMAN

-~
P HEY
” .
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The appeal of Mr. Wali Khan Ex-Driver GPGC Bannu received today i.e.on 23.08.2016 is incomplete

on the following score which is returned to the counsel for the appellant for completion and

resubmission within 15 days.

1- Memorandum of appeal may be go! signed by the appellant.

2- Annexures of the appeal may be attested.

3- Appeal may be page marked. '

1- Annexures of the appeal may be flagged.

Five more coples/sets of the appeal along annexures i.e. complete in all respect may ",ulso be

submltted with the appeal.

. [ -4 L . ! » ._‘

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

. PESHAWAR.

Vir. ijaz Anwar Adv. Pesh,

QQMWW GEZZ[:?/ W,&D
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BEFORE THE .?;’I'IYBER PAKHTUNKHWA

SERVICE: TRIBUNAL PESHAWAR

Appeal No.gl ?\0 /2016

Wali Khan, Ex-Driver (BPS-4), Government Post Graduate
College, Bannu.
(Appellant)
# VERSUS

Government of.-Khyber Pakhtunkhwa, through Secretary
Higher Education Department, Peshawar and others.

(Respondents)
7
INDEX
S e
1 Memo of g’ppeal and Afﬁdav1t ) 1 -4
2 Applicatich for condonation of 5-6
delay and Affidavit '
3 Appointment order dated | A 7
030.8.2007. ’
3 Service Book B S-/Y
4 Order dated 04.03.2014 C /s
5 Order dated 14.07.2015. - D /4
6 Departmental appeal and rejection [E & F |7~ /9
order dat ,;& 26.05.2016.
7 Order md judgment dated | G —
21072018y O H 2o py
5 Vakalatnama 2o
Wea/ lin_
ant
Through l/
4, IJAZ ANWAR
Advocate Peshawar.
&
/77
‘SX;Z*NMIN
Advocate Peshawar.
- . P



BEFORE THE"&ji(’HYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

&
3,

B Khyber Pakhtukhwa
3 Service Tribunal

K : Diary No._ 573
Appeal No.ﬁ g\') /2016 .‘ Datod ;7/3/' g/o?o/é
Wali Khan, Ex-Driver (BPS-4), Government Post Graduate

7

College, Bannu.
S\
!

. (Appellant)
VERSU

1. Government of". Khyber Pakhtunkhwa, through Secretary
Higher Education Department, Peshawar.

2. The Director ‘Higher Education (Colleges), Khyber

¢ Pakhtunkhwa Peshawar. -

3. The Principal Government Post Graduate College, Bannu.
Peshawar.

(l%espondents)

-

Appeal underf‘ Section 4 of the Khyber
Pakhtunkhwa Scivice Tribunal Act, 1974, against
the order dated 1.4.07.2015, whereby the appellant
has been awarded the major Punishment of
Removal from Service, against which his

departmental appeal has also been regretted vide
order dated 26.05.2016.

Praver in Appeal: -

- On acceptanc:;%%:g?of this appeal the impugned

.....

orders dated 1%.07.2015 and 26.05.2016, may

| kindly be set aside and the appellant may be re-
ﬁz‘ﬂ@dﬁ’@"day instated into service with all back benefits and

wages of service.

o T
ReGistrar

>
>3 \ 2 \ % Respectfully Submitted:

1. That the appellant was initially appointed as a Driver with the
. - Respondent No. 3 vide, order dated 03.08.2007. The appellant after
?;ésél:g’éﬁf fied to -daﬁaving being found mi#ically fit, duly took over charge of his post
\ and started performing his duties. (Copy of the appointment order
ated 030.8.2007 is attached as Annexure A)
Registrar ¢

5\\}\'\ { 2 That it is pertinent to mention here that the service book of the
appellant was also prepared for the purpose of pay and pension.

(Copy of the service book is attached as Annexure B)

3
b
3

o



. That éver since his aﬁpointment the appellant has performed his

duties as assigned with zeal and devotion and there was no compliant
what so ever regarding his performance.

. That while serving ir% me said capacity, the appellant applied for

Extra ordinary leave which was accordingly sanctioned and granted
with effect 04.03.2014 o 31.12.2014, vide order dated 04.03.2014.
As there was huge amount as debt, outstanding against his family
therefore he had went abroad for the satisfaction of such debt
through earning means. (Copy of the order dated 04.03.2014, is
attached as Annexure C)

. That after availing the said extra ordinary leave, the appellant

requested the respondeglt No. 3 for the extension of his leave and as
such he was verball: ‘;,6 assured that the same will be extended
therefore, he continued iaboring abroad.

. That in the meantime, without adhering to the due procedure as

prescribed under the Law and rules, the appellant was removed from

- service vide order dated 14.07.2015. It is pertinent to mention here

that the removal order was also not communicated to the appellant.

. That when the appellant came back to Pakistan he reported for duty,

however, he was informed that he has been removed from service
vide order dated 14. G*’*’OIS However the removal order was not
conveyed to the appell.lnt and he was only handed over letter dated
08.08.2015. (Copy of ihe letter dated 08.08.2015, is attached as
Annexure D)

. That aggrieved from the impugned order, the appellant submitted his

departmental appeal on 03.12.2015 i.e within 30 days of the date of
information about his removal from service, however the
departmental appeal was also rejected vide order dated 26.05.2016.
(Copies of the depar*mental appeal and rejection order dated
26.05.2016, is attacheq as Annexure E & F)

. That thereafter the appellant due to a bonafide mistake filed

constitutional petition No. 556-B/2016, before the Honorable
Peshawar High Court, Bannu Bench. However the writ petition of
the appellant also been dismissed by the Honorable High Court
being not maintainable vide order and judgment dated 21.07.2016.
Attested copy of the judgment was however provided to the
appellant on 25.07.2016. The operative Para of the judgment is
reproduced as under;

“For the reasons discussed above this petition being not
maintainable stands dismissed in limine, however the petitioner is

at liberty to approach proper forum for his grievance, if so .
desired.”

. a}‘
y ﬁ‘n.f\\!é

Ly
A
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(Copies of the memo of writ petition and judgment dated
21.07.2016 is attached as Annexure G & H)

" 10. That the impugned oswrs are illegal unlawful against the law and
facts hence liable to be set aside inter alia on the following grounds:

GROUNDS OF SERVICE APPEAL .

A. That the appellant has not been treated in accordance with law
hence his rights secured and guaranteed under the law are baldy
violated.

B. That no proper heé & been followed before the removal of the
appellant neither he has been served with any absence notice nor
any publication has been made in the newspaper, thus the
impugned order is passed in violation of the express provisions of
Government Servants (E & D) Rules, 2011 and is thus nullity in
the eyes of law.

C. That the appellant has not been allowed opportumty of personal
hearing thus conder zned unheard.

D. That no absence nolice has been issued to the appellant nor any
publication has been made in the news paper before the
imposition of penalty upon the appellant.

E. That the appellant has served the department for about 8 years
having unblemished and spotless service career with all his
honesty and dedication, therefore the extra ordinary leave already
granted to the app ‘ant was to be extended as per assurance of
his appomtmg authc 1ty/ respondent No.3.

F. That the alleged rejection of further leave in the light assurance
made by Respondent No.3 as well as impugned order both are
discriminatory and arbitrary and also violative of the codal
formalities as the worthy principal of the college was very much
in the knowledge that the appellant was abroad, but neither émy

- notice nor any advertisement in the news paper was issued

against the appella;f i“* for joining his duties, as required by the law
and rules.



G. That the appellant is an experience driver and due to .poor
financial position of his family, hence seeks sympathetic
consideration regam:,,ug his reinstatement of service with all its
back benefits. '

H. That such act of the respondent No.3 of removal of appellant
from his service is obviously is against the principle of “audi
alterim Partem”, therefore liable to be discouraged.

I. That the impugned orders are not speaking orders and are thus
violative of the sectjon 24-A of the General Clauses Act.
T
J. That the appellant has been awarded the penalty of removal from
service with retrospective effect, as no penalty order can be made
to operate with retrospective effect, thus on this score alone the
impugned is not sustainable under the law.

K. That the appellant has never committed any act or omission
which could be termed as misconduct albeit he has been removed’
from service. 5,

YRS
i i i:n

T
A

L. That the appellant h2s an unblemished and spotless service career
at his credit, the penalty imposed upon him is too harsh and liable
to be set aside.

M. That the appellant is jobless since his illegal removal from service

N. Thét the appellant seeks the Ppermission of this Honorable

-----

It is, therefore, n,’fzumbly prayed that on acceptance of this
appeal the impugned orders dated 14.07.2015 and 26.05.2016, may
kindly be set aside and the appellant may be re-instated into service
with all back benefits and wages of service.

Through

ey
W
i

Advocate Peshawar
&
)

&VMMIN

Advocate Peshawar
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
- SERVICES TRIBUNAL PESHAWAR

In Re S.A /2019
Mr. Wali Khan
Versus

Government of Khyber Pakhtunkhwa through Secretary
Higher Education department Peshawar and others

APPLICATION FOR CONDONATION OF DELAY (if any)

Respectfully Sheweth,

Petitioner submits as under:

1. That the above mentioned appeal is filing before this
Hon’ble Tribunal in which no date is fixed for
hearing so far.

~ 2. That the impugned order dated 14/07/2015 was
never communicated to the appellant in time the
appellant when he report for duty in the month of
February 2016, he was handed over to the impugned
order by the Respondent department thereafter the
appellant. filed the departmental appeal within 30
days of the date of communication of the order
however it was rejected on 26/05/2016 on no good.
grounds after that the appellant filed writ petition
‘before the Peshawar High Court which has been
dismissed on 21/07/2016 hence delay in filling the
instant appeal deserved to be condoned. -

3. That the Respondent department before fulfilling
codal formalities terminated the appellant from
service which is void order beside that the word
termination is not mentioned in E & D rule 2011 as a
punishment whether major or minor punishment so it

‘also come under the definition of void order.



4. That no, regular or departmental inquiry .has been

conducted and no opportunity of defense has been
provided to the appellant.

5. That the delay if any filling the instant appeal was

b not willful nor can the same be attributed to" the:
o _appellant as it was due to the late communication of
the order to the appellant by the Respondents,

therefore the appellant cannot be made suffered for

the faults of others, hence delay if any deserves to be
condoned.

Grounds:

A. That the impugned orders are void order and no ... ."

limitation run against the void orders.

< . PO

&

_li. That it has been the consistent view of the Supérior |
Courts that causes should be decided on merit rather
than technicalities included: limitation. 'The'same is
reported in 2004 PLC (CS) 1014 2003 PLC (CS)
769.

It is, therefore, requested that the limitation
period (if any) may kindly be condone in the

interest of justice. .

Appellant
Through .

Sajid Amin
Advocate, High Court
Peshawar. '
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DIRECTORATE OF HIGHER EDUCATION e
(i()Vl:'.l(N‘MI'IN'i' O NWIDR, KITYBER ROAD PEHSTTAWAR ’ a3
© Phone N().‘)ZIIQ25-‘)21(]2I’I Fax No.9210242 o
- ~ ORDER

Conscquent upon the recommendation of Departmental Sclection
Commiltee the following .candidates arc hereby appointed @s Driver BPS-4
against the vacant post of Driver at the college mentioned against each viz Rs.

(270_0-115-6150) plus other usual allowances as admissible under -the Rules in

(e interest of public service with ci’i[i‘cct from their date of taking over charge.

-~

'
i

SNo. | . Name/Father Na111c/Addrcés Name of College Appointed Remarks
: A . ' ' ' _ - as : L
[ | Wali Khan 5/0 Abdullah Khan resident ‘GPGC, Bannu Driver Against
of Kotka Babu Jan Daigan Shadi %_(han : s - 1 Vacant
o - . . ' - 1 Post
Dildar Khan /0O Guldar Ali Kban .| GPGC,Bannu T Driver | Against

Q]

Terms and Conditions: .

~ Their appointments are purcly on contract basis. o
2. They should produce health- and age certificates _ fro
- concerned. ' : - :

—
.

"3, Their services ar

resident of Sher Dil Yara }(llcl Mandan. .} : Vacant
oL . , A : \ Post.

m. the Civil Surgeon

i ¢ liable to termination on one month’s notice from cither side. In

case of resignation without notice, their one month’s pay./ allowancc_s(ii' any)

shatl be forfeited to the Govl, P
N, peisionery benelits what zo ever will he altowed,
4. Phey shauld be poverned by nnch pilen/ policies i

(Fotn time Lo time,

6. Charge reporls should he submitted toall concerned.
No. GPF contribulion will be made. from their sidary.
contribute 10 %.of Lthe pay as C.P. Fund. '

,‘\)

3

\

i

o oplpe

Al ;

. HIGHER EDUCATION, NWFP.

| by the Provinein! Govt,

However ey will

L (PROF. AFTAB JEHAN)

< DIRECTOR HIGHER EDUCATION
udst NO._ o 71 =28 CA-VIl/Estad Branch = Datéd_é_J__gS—_/Z()OF" ~
Copy fo;'wvardcd to the:- o - ; B

/ ‘ 1. 1"1'in'cipz\l GPGC, Bannu w/r to his 1'6(—:051111011(!;111011 bearing No. 945 dated
. P\lf& 23-7-2007.. ey : A ‘ S
s 2. DAO Bannu. i :
' ., 3-& Drivers Concernéd. -
B phfUTY DIRECTOR

—
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' eWie LK,Ji:)
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"‘f ! ’L'.,...‘ . - ‘7 - . ’ ‘. : : ‘ . ._’.; . .

ote: The entnes in th:s page should be renewed or re-aggested at least every flve years
fd the signatures.in lines 9. and 10 should be dated Finger prmts need not be taken after
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Ox ‘FICE oF THE PRINC@AL GOVT Pos'r GI‘:ADUATE CCLLEGE BANNU
~ OUTSIDE MIKYAN GATE BANNU CITY . \ |
PH & FAXH. 092&660011 E-mail. Cs gggcbannu@xahoo com, riaz_gpaehannu@yahoo.com
Web s.:awwwqpqcbannu edu.pk ) /

1 _“No‘.' ____JGPGC/Bannu Dated / /2015\,

C Mr Wali Khan: (Ex-Drlver) GPGC Bannu S e N
Residence: Village Babo Jan Degan Shadr Khan

- District Bannu. L

-

¢
!

Subject TERMINATION ORDERK‘
Meme:‘ o | ’

> You are hereby lnformed that the Director Higher Education (the competent
. authorrty) has terminated your services v1de his-notification No:. 17645-47 dated 14/07/2015,

due to-long absence from duty without any information to the quarter concerned (Copy of .
the- notrﬁcatlon attached) T.n.«'vm““t_a{ %«9 s QenVice ) E F. ot / [ / iols”

1

" Encl: (a. a). - . .

: _' S : (Professo) Sharlful[ah Khan)

5 \ | : ~ PRINCIPAL

§ A g fé& A ' -‘ GOVT POST GRADUATE COLLEGE BANNU .
.E_nds‘tt: No. ' R Dated o ;2015 _ . o I |

b

1. PS+to Secretary Higher’ Education Khyber Pakhtunkhwa Peshawar
2. The Director Higher Educatlon Khyber Pakhtunkhwa Peshawar his ‘No. 17645 47 dated

' 14/07/2015 , ( . i e
3. DrstrrctAccount Officer Bannu. ﬁ - R ‘ , S
4. Office file. L - ~

' : _PRINCIPAL R
GOVT POST GRADUATE COLLEGE BANNU




To, .

. The Director Higher Education KPK PeshéWar

Subject: . - Departmental Appeal against the order of Termination vide
No. 1451 Govt Post Graduate Collage Bannu Dated:
08/08/2015 received and communicated to the appellant on

. 10/03/2016, passed by the principal GPGC Bannu.

Prayer:. - on écc_ep‘cénce of this departmental appeal the impugned
| order of removal from service of Appeliant referred above
may very kindly be set aside. by re-instating the appellant as

driver (BPS 4) in serv;ce with full back benefits.
N :

Respected sir,

1. That the Appellénf was appointed as driver vide order dated 03/08/2007
at GPGC Bannu and he functloned as such at the entire sattsfactlon of his -
superiors.- . : ‘

‘2. That The Appellant was‘grante‘d extra ofdinary leave with -effect from
04/03/2014 to 31/12/2014 which is evident from his service book Photo
copy of service bodk is enclosed hereW|th :

3. That The Appellant having some domestlc probiems submitted an.
appllcatlon for extension of his Ieave and he was given the impression that
the said extension was granted and as such the appellant was proceeded |
abroad, Saudi Arabia for earmng money_ for satlsfaction of family debts -
were from he returned back in February 2016. ~

4. That The appe!lant when appeared before the prmcnpal GPGC Bannu for .

- Te-joining his service as driver, he was on 10/03/2016 informed by giving - = -~

the termination order dated 08/08/2015 and hence thIS departmental
appeal inter alia on'the followmg grounds.

o

A e -




4_‘,4 VI T AL

Grounds of Appeal

1

- (8

. . . e

That The Appellant has served about eight years the unblemished and

spot less service carrier and with* all his honesty and dedication, Therefore'

the extra ordinary Ieave already granted to the appellant was to be

" extended as the same 1mpressnon was given to the appellant but its .
, subsequent re;ectlon and that too wnthout notice is obliviously against the

principal of natural justice.

. That: The alleged rejection of further leave as will as the lmpugned order

of termlnatlon both are dlscrlmmatory and arbltrary and also violative to

the codal formalities as the worthy principal was very much in the L
knowledge that the appellant was abroad but neither any notice nor any

advertiserent in the mternatlonal NEWS Paper was issued to him as
required by the law and rules. '

That The appellant is an experienced. driver and the lonely'"source of

| 'mcome of his large family seeks a sympathetic view with regard to his

o remstatement moreover-the post of driver- at GPGC Bannu is still Iylng

vacant therefore it will also be in the best intrest of the tnstitution to
obliged the humble appellant. _ )

That The appellant seeks permlssmn of his personal appearance before
yours honor for detail explanation .of hlS case with humble prayer.

It is therefore respectfully pared that on acceptance of this

- departmental appeal the lmpugned order of removal- from service of

Appellant referred above may very kindly be set aside by re~|nstat|ng the
appellant as driver (BPS 4)in servnce with full back benefits.

‘Wali Khan S/O Abduliah Khan

Date: 12/03/2016

Area Suranni Bannu.

(Your’s Hunible Appellant)

1. R/O Kotka Babu jan Village Degan shadi Khan

Y




DIRECT ;ATE@HIGHER EDUCATION \/
©+ =pnHYBER PAKHTUNKIIWA, ,
S /ﬁHYBER ‘ROAD PESHAWAR _ —_ 4 -

, ’ . - |Phone # 0q1-9210242, 9211025 /Fax # 921021 '—’,f:;/ S
i : . ' K 5,
. : B . { ' FiEE0 o

No, /CA-VI1I/Estt: Branch/A-167/ R )

{ . Daléd'Peshawa'r the A 016

P N e

R/O Kotka Babu Jan, Village Degan Shadi Khan,
Area Surrani(Bannu). , :

To -t (C »
/ Mr. Wali Khan, Ex-Driver, ' ' Aﬂ/ ,}%/ '

Subject: - APPEAL.
Memo:- ~

I 'am directed to refer to the subject noted above and to inform you that you were

removed from service on 14.07.2015 while you have submitted appeal for reinstatement on /

/ DY; DIRECTOR (ESTABLISHMENT)

N

14.03.2016, which is badly time Barred,ohence regretted.

M7 I D A A L T T BT



S PN
BEFORE THE PESHAWAR HIGH COURT BANN BENCH o

i1

WRIT PETITION NO.__ 5§46 —5 /2016.

Wali Khan $7/0 Abduilah Khan resident of Babu
Jan village Daigan Shad: Khan PO Mewa h 6l Qs /

Suram Bannu.
................ wememrmeteieenanieea..... (Petitioner)

VERSUS

Government of Khyber Pukhtunkhwa through
Secretary Colleges, Peshawar

The Director ngher Educatlon (Colleges), Khyber

Pukhtunkhwa Peshawar.

Principal Government Post Graduate College,-

Bannu................ ST (Respondents)

WRIT PETITION UNDER ARTICLE 199 OF TI—IE
CONSTITUTION OF ISLAMIC REPUBLIC OF :

PAMKISTAN 1973.

PRAYER:

iitee Touad

_,W-x.mw:gwmm;,&

1\(“' 'l;(“:h ﬂ""‘q' ﬂf

ON ACCEPTANCE THIS WRIT PETITION,
IMPUGNED ORDER PASSED BY RESPONDENT
NO.3 VIDE DATED 14/07/2015 WHERERY
PETITIONER HAS BEEN REMOVED FROM
SERVICE AS DRIVER, MAY KINDLY BE DIRECTED
TO BE SET ASIDE BY DECLARING THE SAME AS
UNLAWFUL, ILLEGAL AND MALAFIDE; FURTHER
TO DIRECT THE RESPONDENTS TO RE-INSTATE
THE PETITIONER IN SERVICE WITH ALL ITS
BACK BENEFITS, OR ANY OTHER RELIEF DEEMS
FIT AND APPROPRIATE IN THE CIRCUMSTANCES
OF THE CASE, MAY ALSO BE %&N?I{Q“ IN
FAVOUR OF THE PETIT/CNER. o / o
(e



e m— e e een

INTERIM RELIEF

~

. Interim Relief may also be granted by
» restramxng the respondents from fillxng up the vacant
post of driver of the pet:tioner txll final dlsposal of

mstant Writ petltlon

| Respectfully sheweth

k 1) That the petit.ionelr was appoipted' as a Driver
since 3/ _(),8/;2007 at GQ\rerﬁﬁen-t- Post Graduate
College, Bannu..and hésfunctioned as such at th'e

,.'en,tire' safisfaction of his superiors. (fﬁoto copy of

i ,dppointment order ' is anhexed he‘rewith- as
lannexure “A”), |

'2) ’i‘hat " the petition_ef_ was granted Extra

‘Ordihary leave with effect from 04/03/201% ton

31/12/2014 as there was htige -amouht_ as ‘debt,'_

outstanding against his fainily, therefore, he had

* went abroad for the satisfaction of such debt through

N

earning means.

3)  That after availing said extra oféiina’ry leave,

F‘ﬂcd Toumy

19%%%"

-——the petitioner had requested his immediate boss

I

]tr-espondent No.3 for the extension of his leave and as
i .

mm“m, m-m m,rsuch he was assured that the same will be extended

/

\é\‘

therefore he continued labormg abroad..

4) That meanw ‘hile, the peutloner was removedp Yy

from service order datc 14/07/2010

_-5)  That the petitioner wh_en came back",to_

£ VIR

Peshawar | lgh Coul

Bannu Beoed



Pakistén, he filed a ‘departmen,tal appeal . on

annexure “B”).

6) ' That the said order has already be regretted -

dated 26 /0:3/2016 (Copy of order dated 26/05/2016

is-annexed heréwith as annexure “C).

. 03/12/2015, copy of which is annexed herewith as |

. with a view that the same was time barred vide order .

7) “That the _pét.itioners; being aggrieved from

[ \ .

such di‘scriminatoxy' act of the respondents, have no

othcr speedy and cfﬁcaexous xcmcdy but to mvoke the

'constltutlonal _]'Lll'lSdlCtlon of tHis Honourabie court B

+ ~

- inter alia, on thc followmg grounds

GROUNDS

(i) ~ That the petitioner has served the department
' for about .cight (8) yecars having unblemished

and spotless service career

with -all - his

honésty ‘and 'deltagation, therefore the Extra .

ordinarv leave,

petitionzr was to be
f;.;@ﬁwxh-* : ‘@é‘\ 1 ’ - ’ - . . . . R .
{ Fiied 1 assurasice of his appointing autherity
[ naty o . . P X . : L
i' y o (e : /respondent No.Z. - g . : .
1{‘ .

Y \\U’F"r
A ) ,‘...\ «ﬂ:‘-ﬂ"

i)

- discririnatory - :

That the alieged' rejecﬁion of fu:fher leave in

light oi assurance, made by respondent No.3,

.as well as. impugned order, both'~the are

‘J‘ld arbltrarv and also

v1olatn e of the coiel formahties as the worthy

Prmcu"-al of the college was very rnuch in the ~

knowlcdge- that the petitioner was abroad but

‘already granted. to the‘

extended ‘as per



neither any notice nor any ‘a‘dver.t.isem‘ent in
the News paper was issued against the
 petitioner for joining his duty, as. requi.red‘ by
law and rules. “ - |
i) - That the petition'er is an experienced. driver -
- and due to the'ilclr'xg source of his income of

i . ‘his  huge -family. seeks sympathetic

- considerstion  with re-ga:d to his  re-
instatement in service with all its back
beneﬁi- ~ Moreover post of dn,ver at’
a Goverhmcn‘t Post G;éc‘igxatc College, ,Bannu 1S
still lying vacant, therefore, it will be in the

best ln[C‘TCb{ of the said Instxlunon/collegc to

have an experienced dnver ' B e

iv) That such act of the respondent No.3 of
re.mov'a}-'_of' petitioner .from his -service is

ob\iiouslyf agaihst ‘the principles of “audi

~discouraged. . |
i - V) _ That the ‘petitioner also seeks permission  to
| , :

]

i

|

|

|

| . ‘ _ s )

; ' - - alterm partem®, therefore -‘liable to . be
|

;

rely and advanc: additionai grounds at the. " e

1 E : . .
T Fred To s b time of hearing of instant Writ petition.

It is therefore humbly pray ed that on

acceptancc of mstant Wnt petmon 1mpugned order o
4passed b\ respondent No.3 Vlde dated 14/07/2013 :
-whereby petmoner has been removed from service as

Adnver may kmdl) be directed to be ‘set as1de




.

further to direct. the 1espondents to re- mstate the'
petitioner in service with all its back beneﬁ‘ts, or any
" other _reli»ef " deems fit and ~,lappropriatef -in  the

'c1rcumstances of the case, may also be gra.nted in

" favour of the petmoner

INTERIM RELIEF

’

Interim Rehef may . also 'be granted by
| restraimng the respondents from ﬁnmg up the vacant . = °

post of driver Hf the petxts.oner till final dlsposal of
instant Writ petztlon

Dated 1(5107/2016
‘ Wali Khan Petitioner

,Through'coﬁhsel |

Muhammad Shah Nawaz Khan, Sika
‘Advocate Supreme Court of Pakist

(Stationed at Bannu) /‘83/4—' 4

CERTIFICATE B -

This is to certify that no.such Writ petition of DB has bez.n mstltutcd

before ths Honourab}c coun or any other forum .

Books of law

Consmutlon of Islamic republic of Pakistan,
1973 ~




]

IN THE PESHAWAR HIGH COURT
BANNU BENCH. I

(Judicial Deparinment) -

W.P No. 556-B/2010

JUDGMENT

Date of hearing 21/07/2016

Appellam Pglmoncr f;/ m %

Respondent /,, / o | . o '

MUHAMMAD DAUD KHAN, J:- The petitioner seeks

indulgence of this court by invoking writ jurisdiction for
redressal of his grievance with a prayer that:-

“On accepﬁmce of this Writ petition,
impugné(l - order passed- by
'rclsp(mdent No.3  vide -dated
14/07/2015 whereby petitioner has
been rembt_«'ed’ from service us-a
Driver, may -kindly be directed to be
set aside by declaring the same as
wnlaseful,  illegal  and malafide;
further to direct the revpondents 10
re-msr(tte Ilte petltzoner in 5erwce :

w:tlz all its back benefits” |




_— .
7 G

"/4:’1':%.,“ -

2= ‘The learned counsel for the petitioner argued
that the petitioner had served the respective department

for about 8 years havi_ng unble’m’ished and spotless record,

therefore the extra ordinary leave already granted as per

- . |

R as‘sura'ncéh of his 'reépoﬁd,em No.3/appoin§ing authority,

i : -’ was to be“extendedr bgt i\’iti19ut anyA 'n_otice,‘or persopai
hea‘ring, as r‘eq‘tnxiréd under tﬁe law, h_i_s‘éervices were -
.terminal'ed by the rcqupdent No.3, which was to ._be_
discouraged. ]

: 3. } o Argumems hear@ ir_x motion and available

record appended with the petition perused.

3

-

| |  While going through the record and most
particularly through the conténts of the petition one could -

r reach to an irresistible conclusion that the petitioner is a - ’ L

civil servant and the matter is of his re-instatement in
service, which does fall within the terms and conditions
. D/ of service as such: comes within the domain of Service

n& © - Trbunal. The constitutional jurisdiction of the High
P 4 .

-
P e e ——— e < o

Lo Court, in such like matters, is barred by explicit provision

7

P ! of }\‘n_iclc 212 of the Constiwution. It has been settled by




mt e vl,ﬂxw*é);}g%\,wﬁdl‘

BN N\

the Apex court time and again that the matters with
..

respect to the terms and conditions of service, could not

be agitated before the High Courts, through constitutional

petiiibn under Article 199 of the Constitution. Article 212
AN B

P (2) of the Constitution, unambiguously bars the

~

R ~ jurisdiction of the High Courts in the matters éxciusively

1 . triable "by the Service Tribunal. The constitutional

.1 07 jurisdiction under Art.199 of the Constitution can be

| ~ invoked only, when there is no alternate remedy, available ‘ - . ~
o the aggrieved party. Keeping in view the ‘nature of

grievance of the petitioner, he has the right to invokeé the

]
;

jurisdiction of the Service Tribunal.

5. For the reasons discussed above, this petition -

' being not' maintainable, stands dismissed in limine,

however, the petitioner is -at liberty to approach proper’

forum for his erievance. if so desired. ’ —
S =T ‘ ' animioi RIS

@.ﬁﬁ?ﬁm_uad Daud Kh#n’;r

N Announced. _ ' T
1 21/07/2016 o ' Wmemm% ‘
| CERTIFIED T0 BE TRUE COPY
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POWE ()FlA’!"!"()RNEY _
‘ JFor o

VPlaintiff
YAppellant

VPetitioner
tComplainant

VERSUS

T Detendant
VRRespondent

/M} Avcusad

\ .

', .
of

Fixed for

Appeal/Revision/Suit/Application/Petition/Case No.

[/We, the undersigned, do hereby nominate and appoint

1JAZ ANWAR ADVOCATE, SUPR E COURT OF PAKISTAN

true and lawful attorney, for me

in my same and on my behalf to appear at . to appear, plead, act and
answer in the above Court or any Court to which tl¢ business is transferred in the above

matter and is agreed to sign and file p,etitio_ns,f An appeal, statements, accounts, exhibits.

Compromises or other documents whatsoevex(', in connection with the said matter or any

matter arising there from and also to apply {for and receive all documents or copies of
documents, depositions etc, and to apply foriand issuc summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to,apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner- authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so. any other

Jawyer may be appointed by my said counsel to conduct the case who shall have the same
‘ ~

my

>

pOwers.

AND to all acts legally necesfry to manage and conduct the said cgs€ in al
respects, whether herein specified or.not, as may be proper and expedient. )

AND I/we hereby agree to ratify and confirm all lawful acts done an my/our behalt
under or-by virtue of this power or of tiie usual practice in such matter:

PROVIDED always, that I/we undertake at time of calling of the casc by the
Court/my authorized agent shall inform ‘the Advocate and make him appear in Court. i th
case may be dismissed in default, if it be proceeded ex-parte the said ¢-unsel shall not b
held responsible for the same. All costs awarded in favour shall be.the rigiit of the couns
or his nominee, and if awarded against shall be payable by me/us "

"IN WIT:NESS whereof I/we have hereto signed at R
the : day to. the year @/Zh—_

Executant/Exdcutants

Accepted subject to the terms regarding fee o .

: 4
fjaz Axwwar

Advocate High Courts & Supreme Court of Paki

A : ADVOCATES, LEGAL ADVISORS, SERVICE & LAROUR LAW T
; FROBS Deith laan, Wdow Placa, Sl Ronnd, Pvabawg
) P T-327 000 Mol le-D353-91072.058

)

L
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" “BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

SA.N0.920120_1 6

Mr. Wali Khan.......... et Db e e e e Appellant.
Versus '

Govt. of Khyber Pakhtunkhwa

Through secretary and Director,

Higher EQucation PESHAWAL ..o ercenssnescessessssceosne S Respondents.

Subject. Para Wise Comments On Behalf of Respondents, No.1,2 and 3.

Prcliminary Objections.

Respectfully Sheweth.

1. That the Appellant has got no cause of action/locus standl to file the instant appeal.
That the Appellant has concealed material facts from the honourable Tribunal.
That the Honourable Tribunal lacks jurisdiction to entertain the instant appeal.
That the Appellant has not come to the court with clean hands.

That the Appellant is estopped by his own conduct to file the instant appeal.
That the appea] is hit by doctrine of laches.

NS @ W

That the instant appeal i is based on mis-conception/mis-statement of facts hence, llablc
‘to be dismissed.

ONFACTS

Pertains to record.
Pertains to record.

3. Pertains to record.

4. Correct to the extent that extra ordinary leave was granted to the appellant with effect
from 4/3/2014 to 1/7/2014 (120days with full pay) and with effect from 2/7/2014 to

31/12/2014 (183 days on half pay) attached as (Annexure-A), while the rest of the para
is irrelevant.

5. Incorrect. The appellant-was not verbally assured that his leave will be extended, rather
the Principal, through the home address of the appellant, informed time and again that
your leave is expired on 31/12/2014 and resume your duty otherwise; disciplinary
action will be taken against you (Annexurc-B&C). .

6. Incorrect. The appellant was removed after fulfilling all codal formalities. Notices were
issued to resume duty to the appellant on his home address. Moreover, final show cause
notice was published in ¢ Daily Aaj Peshawar” ot 7/4/2015, wherein the appellant was’i;i‘i-t:
directed to resume duly within 15 days and explain the reasons of his absentee, | “'-‘*5”"'
otherwise Ex-parie proceedings will be initiated against him, in which his removal is
expected (Annexure-D), but the appellant did not bother to reply or resume duty. Hence

Ex-parte proceeding was initiated against the appellant and he was removed from




N

service due to his wilful absence from duty (Annexure-E). Moreover, the removal order
was communicated on the home address of the appcllant through registry dated
18/8/2016 (Annexure-F). |

7. Explained in the preceding para.

8. Correct that the appellant submitted Departmental appeal but his appeal was regretied
on the grounds that he was removed from service on 14/7/2015 while he has submitied

appeal for re-instatement on 14/3/2016, which is badly time barred (Annexure-G).

9. Correct that the appellant filed writ petition in Peshawar High Court, Bannu bench.
However, the said writ petition was dismissed by the Honourable High Court.

10. Incorrect. The impugned order was passed after fulfilling all codal formalities and

within the four corners of law.

Grbunds; :

A Incorrect. The appellant has been treated in accordance with law.

B. Already explained in para-6 on facts, hence needs no further explanation.

C. Incorrect. The appellant was provided full opportunity of personal hearing as show

cause nhotice was issued to the appellant but he did not bother to appear and
explain the reasons of his absence, hence Ex-parte proceedings were initiated

against him.

D. Incorrect. Notices were issued to resume duty to the appellant on his home address.
Moreover, final show cause notice was published in ¢ Daily Aaj Peshawar” on
7/4/2015, wherein the appellant was directed to resume duty within 15 days and

explain the reasons of his absence, otherwise Ex-parte proceeding will be initiated

»our .

against him, in which his removal is expected, but the appellant did not bother to

-reply or resume duty. Hence Ex-parte proceedings were initiated against the
appellant and he was removed from service due to his willful absence from duty.

E. Incorrect. The extension of leave was regretted and the appellant was directed time

and again to resume duty but he did not comply the order.

F. Already explained in para 6 on facts.

G. That the appellant is irresponsible person as he remained absent from duty without
approval of the competent authority.

‘ N
H. Incorrect. The Respondent No.3 issued removal order after fulfilling all codal
formalities. |

)
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M.

Prayer.

Incorrect. The impugned order has been passed in accordance with rules.

Incorrect. The competent authority has issued removal from service order on

14/07/2015 with no such remarks of removal from retrospéctive date (Annexure-
H). _

Incorrect. The appellant was removed from service due to willful absence from duty
which is considered as misconduct because the competent authority has time and
again informed the appellant to resume duty but he did not bother to reply or

resume duty.
As replied above.

Needs no comments.

The Respondents may be allowed to raise additional grounds at the time of hearing

of appeal.

It is, therefore, humbly prayed that the instant appeal is based on mis-

conception/mis-statement and, hence, may graciously be dismissed with costs.

Higher Education Department

Secretatly, Director,

Higher Education Depdrtment.

Respondent No.1 Respondent No.2

Government Postgraduate College Bannu,

Respondent No.3
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BEFORE THE KHYBER PAKHTUNKHWA SERVTCE TRIBUNAL, PESHAWAR, -

S- rv1ce Appeal No. 920/201 6

'I\/.-;_x, Wali Khan.............. SRRSO TSR e (Appellant)
VERSUS
G)vernment of Khyber Pakhtunkhwa though Secretary and  Director higher education & -
: .o1l,hers ................................ R S e RSP NPRPP ... (Respondents)
AFFIDAVIT

I, Asif Khan, Assistant Director (Liti;:ztion), Higher Education Department Governme*lt
of:Khyber Pakhtunkhwa, do hereby declare and affirm on outh, that the contents of the Para-wise
Comments are correct to the best of my knowledge and belief and that nothing has been.
cencealed from this Hon’ble Tribunal. '

Deponent

NLLCH 1&7?:6043213-9
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N > s, DIRECTORATE OF HIGHER EDUCATION .. = .

KHYBER PAKHTUNKHWA,
KHYBER ROAD PESHAWAR

Phone # 091-9210242, 9211025/Fax # 9210215

Dated Pehsawar the fé / Z ?2015

The Competent Authority is pleased to issue the termination order of Mr. Wali

TERMINATION ORDER

- Khan Driver at GPGC Bannu due to long absence from duty without any information to the

quarter concerned.

)

U/ g "\7 DIRECTOR HIGHER EDUCATION
 Endst;No t7 \ / , . : ‘

Copy of the above is forwarded to the.

1. Principal Govt; Post Graduate College Bannu.
2. District Account Officer Bannu. ’
3. PA to Director Higher Education Khyber Pakhtunkhwa Peshawar.

IRECTOR (ESTABLISHMENT)

&M d’«i’t
s
0 P’i

’1"’?)7:17"5

Termination folder | Page 1
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DIRECTORATE % HI&iER EDUCAT

KHYBER PAKHTUNKHWA
KHYBER ROAD PESHAWAR

Phor\e # OQ.‘L ‘?2.10242, ‘?21:1.025/Fa;< # ‘?21021

e No.'f\ ( . /CA'-V] I/Estt: Br:\ngll/A—lG7/

: Dalcd Péshawa'r ﬂ1e '

Mr. - Walji Khan Ex Drlver S A?’]/W
R/O Kotka Babu Jan, V1Ilagc ch,an Shad1 Khan ‘ ' '
Arca Surram(Bannu)

Memo;- -
) .
} I am dlrected to refer to th

g r:emovcd from service on 14.07. 2015 whlle you have submltted appeaI for reinstatement on

A1 1'4.0 0016 wh1<:1 is badly time balred hcncc 1cgreucd
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BEFORE THE KH YBE-‘R PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No. 920/2016

Wali Khan ettt e (Appellant)
| VERSUS

Govt of Khyber Pakhutukhwa through Secretary - higher
~ Education Department others..........c........... (Respondents)

REJOINDER TO THE PARA WISE REPLY ON
BEHALF OF THE APPELLANT

Respectfully submitted:
' The appellant submits his rejoinder as under

~ ON PRELIMINARY OBJECTIONS:

1. Co'nten‘_csv incorrect and misleading, the appellant has illegally been
‘Removed from service hence he has got the necessary cause action/
~ locus standi to file the instant appeal.

2. 'Cohtents incorrect and misleading, all facts necessary for the
_disposal of appeal are brought before this honorable court and
nothing has been concealed. ‘

3. Contents incorrect and misleading, the appellant is an aggrieved civil
servant, and moreover the matter relates to his terms and condition of
his service hence only this honorable tribunal has got Jurlsdlctlon to
entertain and adjudlcate the 1nstant appeal.

' 4. Contents incorrect and misleading, the appellant has come to the
tribunal with clean hands. R _

5. Contents incorrect and misleading, no rules of estopple is apphcable |
to the instant case.

"6‘. Conten_ts incorrect and misleading, the instant appeal is filed well
within the prescribed period of limitation.



7. Contents incorrect and misleading, all facts necessary for the
'disposal of appeal are brought before this honorable court.

" ON FAC_TS |

1

. Contents need no reply, however contents of Para-1 of the appeéll
.~ are true and correct. -

. Contents need no reply, however contents of Para-2 of the appeal
- are true and correct.

: Contents need no reply, however contents of Para-3 of the appeal

are true and correct.
Contents need no comments to the extent of admission. Rest of the
Para is incorrect. Contents of Para-4 of the appeal are true and

: correct. ‘

. Contents of Para-S of the appeal are correct, the reply submltted to
“the Para is incorrect and misleading.

. Contents of Para-6 of the appeal are correct, the reply submitted to
~ the Para is incorrect and misleading.

Contents need no comments, however contents of Para 7 of the
appeal are true and correct.

Contents need no comment to the extent of admission, rest of the
Para is incorrect, no order of removal was ever communicated to
the appellant and the appellant preferred his departmental appeal
within thirty days from the date information of his removal from
service.

Correcf, however the appellant was given liberty to approach
appropriate forum.

0 In correct. The impugned order was passed without adoptihg codal

formalities.

GROUNDS

The Grounds (A to N) taken in the memo of appeal are legal and will

_ be substantlated at the time of arguments.



Itis ‘therefore humbly prayed that the appeal of the appellant may

please be accepted as prayed for. -

/
Appellant
Through _
' YASIR SALEEM -~

Advocate High Court

JAWAD-UR-REHMAN
- Advocate, Peshawar. |

AFFIDAVIT

I do, hereby solemnly affirm and declare on oath that the contents of the
above rejoinder as well as titled appeal are true and correct and nothing has
- been kept back or concealed from this Honouralbe Tribunal. ' ’
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BEFORE THE KH YBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of y
Appeal No. 920/2016

Wali Khan ....... R (Appellant)
. VERSUS

Govt of Khybé;‘ Pakhutukhwa  through Secretary higher
Education Department others...................... (Respondents)

REJOINDER TO THE PARA WISE REPLY ON
BEHALF OF THE APPELLANT

Respectfully submitted:
The appellant submits his rejoinder as under:

ON PRELIMINARY OBJECTIONS:

. Contents incorrect and misleading, the appellant has illegally been
Removed from service henee he has got (he neeessary cause action/

locus standi to file the instant appeal.

2. Contents incorrect and misleading, all facts necessary for the
disposal of appeal are brought before this honorable court and
nothing has been concealed.

3. Contents incorrect and misleading, the appellant is an aggrieved civil
servant, and moreover the matter relates to his terms and condition of
his service hence only this honorable tribunal has got jurisdiction to
entertain and adjudicate the instant appeal.

4. Contents incorrect and misleading,l the appellant has come to the
tribunal with clean hands.

5. Contents incorrect and misleading, no rules of estopple is applicable
to the instant case. B '

6. Contents incorrect and misleading, the instant appeal is filed well
within the prescribed period of limitation.



7. Contents incorrect and misleading, all facts necessary for the
disposal of appeal are brought before this honorable court,

ON FACTS

1. Contents need no reply, however contents of Para-1 of the appeal
are true and correct.

2. Contents need no reply, however contents of Para-2 of the appeal
are true and correct.

3. Contents need no reply, however contents of Para-3 of the appeal
are true and correct. -

4. Contents need no comments to the extent of admission. Rest of the
Para is incorrect. Contents of Para-4 of the appeal are true and
correct.

. Contents of Para-5 of the appeal are correct, the reply submitted to
the Para is incorrect and misleading.

n

6. Contents of Para-6 of the appeal are correct, the reply submitted to
the Para is incorrect and misleading.

7. Contents need no comments, however contents of Para 7 of the
appeal are true and correct.
13

8. Contents need no comment to the extent of admission, rest of the
Para is incorrect, no order of removal was ever communicated to
the appellant and the appellant preferred his departmental appeal
within thirty days from; the date information of his removal from
service.

9. Correct, however the appellant was given liberty "to approach
appropriate torum.

v In correct. The impugnied order was passed withiout adopting codal
formalities.
GROUNDS

The Grounds (A to N) taken in the memo of appeal are legal and will
be substantiated at the time of'arguments. :



1t is therefore h umbI) prayed that the appeal of the appellant may

" please be accepted as pr ayed for.
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. Appellant

Through
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J AWAJ) UR-REHMAN

Advocate, Peshawar,

- AFFIDAVIT

I do, hereby solemnly affirm and declare on oath that the contents of the

above rejoinder as well as titled appeal are true and correct and nothing has
been kept back or concealed from this Honouralbe Tribunal.
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WAKALATNAMA

(Power of Attorney)

BEFORE THE SERVICES TRIBUNAL KPK. . PESHAWAR.

\wa«a APP@J ND. 920/20/6.

Cell: 0333-9227736

(Petitioner)
(Plaintiff)

N 0({,\ /< A'QM/V o | (Applicant) /

............................................................. ‘............’...........(Appellant)
‘ (Complainant)
(Decree Holder)

@jgxfz.;.?{..../fjé@v /) Kﬁuw%b.wa <, (Responéenos*/

Defendant)
(Accused)
(Judgment Debtor)

Il)é Wa,/j— (C/z\ﬂW\r EK'D W'ue/y) &V")pef((a/y)t

in the abovc

noted\g)e/)’ VICce A’ PP M . do hereby appoint and constitute Inayat Ullah

Khan Advocate Peshawar to appear, plead, act, compromise, withdraw or refer

to arbitration for me/ us as my/ our Counsel in the above noted matter, without
any liability for that default and with the authority to engage/ appoint any other

Advocate/ Counsel at my/ our matter.

Attested & Accepted | CLIENT

1 OW}}\\??/ | | wal: K kéw\/

Inayat Ullah Khan .
Advocate High Court, Peshawar. ! : 1
LL.M (UK)

House No.460 Street No.12, ﬂ%
E/4, Phase-VII, Hayatabad Peshawar. - . w :
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