Leavr-ned counsel for the petitioner p'resent. Mr. Kabir"i@ o
Uliah Khattak, Additional Advocate General alongwith Mr.
[hsan.Ullah 5.1 Legal for respondents present. '

Representative of = the respondent department
submitted reinstatement order No. 5274/SI Legal dated
27.06.2022 ywhich is placed on file and stated that the
department has implemented the judgement of this Tribunal
conditionally. ' | : '

In view of the above, instant petition is disposed off.
File be consigned to record room. - ~

Announced. A -
28.06.2022 , .
. : - (Faregha ng)
: Member (E)
Y

RO
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5 - Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. : 74/2022
S.No-. Date of order Order or other proceedings with signature of judge
_ proceedings -
1 2 3
1 31.01.2022 The execution petition of Mr. Faisal Murad submitted today by
Naila Jan Advocate may be entered in the relevant register and put up _'
. * | to the Court for proper order please.
REGISTRAi% ; )
5. This execution petition be 'put';"up before to Singlé Bench at
Peshawar on |30 T» 0% . Original file be requisité.
Notices to the appellant and his counsel o issued for the date
fixed. A

\

CHAIRMAN

‘Counsel for the petitioner present.
Notice be issued to the respondents for submission

of implementation report on 28.06.2022 before S.B.

" (Chairman)

. Kaleem Arshad Khan -
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OFFICE OF THE COMMANDANT
FRONTIER RESERVE POLICE
KHYBER PAKHTUNKHWA, PESHAWAR
Ph: No. 091-9214114 [Fax No. 091-9212602

No. S374 st Leqal, dafed )-) / £ 12022.

ORDER

In pursuance with the Execution Petition No. 74/2022, the

Judgment of Honorable Service Tribunal Khyber iDakhtunkhwa,

Peshawar dated 20.12.2021, in Service Appeal No. 1117/2019, is hereby
implemented. The ex-constable Faisal Murad No. 3332 of FRP
Peshawar, Range is hereby reinstated in service (on conditional {basis)
with immediate effect. The issue of -back benefits shall be decided
subject to outcome of CPLA.

—_—

COMMANDANT
Frontier Reserve Police

Khyber Pakhtunkhwa, Peshawar
Endst; No. & Date Even:-

Copy of the above is forwarded for information & further
necessary action to the SP FRP Peshawar Range, Peshawar. His
service record alongwith D file sent herewith.

-
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BEFORE THE KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL PESHAWAR

- Execution petition No. 7Y /2022
In

Service Appeal No: 1117/2019

Faisal Murad.

U ersus

g I.G.P KPK Peshawar and others

INDEX
S# | Description of Documents . | Annex Pages |
1. | Execution Petition  with| 1-3
~ Affidavit - B
|2 | Addresses of Parties 4
3. | Copy of Judgment 5-11
4. | Wakalat Nama - - : _ 12
Dated: 31/01/2022 | ,
Fousaf
: Petitioner
Through 7

~Naila)
‘Advocate, High Court
Peshawar - -
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR |
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Execﬁtion petition No. / {/l /2022
In

Service Appeal Nolt 1117/2019

Faisal Murad, Ex-Constable No: 3332 FRP,
Peshawar.

............ Petitioner

| V ersus

1. Inspector General of Police, KPK, Peshawar. -

2. Commandant FRP  Khyber Pakhtunkhwa,
Peshawar. _

3. Superintendant of Police FRP Peshawar

....... Respondents

EXECUTION PETITION FOR
IMPLEMENTATION OF THE
JUDGMENT OF THIS HON'BLE
TRIBUNAL IN APPEAL No.
- 1117/2019_DECIDED ON 20-12-
2021 : -

esgectﬁz]] v .sheweth,

1 That the abave mention appeal was decided by
this Hon;blee ‘Tribunal vide Judgment dated
20/12/2021. (Copy of the judgment is annexed as

annexure “A”)



i‘i,- :

" 2. That the relevant portion of the ‘judgment- is

 reproduced “In view of the foregoing discussion,

the instant appea] 1s accepted. The Jmpugz;zéd
Order dated 27/01/2016‘ ' 28-6-2019 and
16’/07/20].9 are set aszde and the appe]]ant is

~ reinstated in service with all back benefits.

- Parties are left to bear their own costs”,

£

. That the Petitioner after getting of the attested

copy of same approached the Respondents
several time for implementation of the above
mention judgment. HoWever they are using

delAay‘ing. tactics and reluctant tb implement the
' S

. judgment of this Hon’ble Tribunal.

. That the Petitioner has no other option but to .

file the instant petition implementation of the

judgment of this Hon’ble Tribunal.

e

. That there is nothing which may prevent this
. Hon’ble Tribunal from implementing of ‘its o'W-Iv.l( |

| | judgment.

It is, Atlze}efore, requested tbat on_

acceptance of this petition the Respanden ts ma y

~ directed to implement the ]l_zdgment of tlus |



~

®

Hon’ble 7hbuna] by z'emstatmg the Pet1t10ner |
with all back benefits.

Dated 31/01/2022

B Thrbugh

Advocate, ngh Court
Peshawar

' AFFIDAVIT:-

- I, Faisal »Murad, Ex-Constéb_lé No:. 3'332‘ :
FRP, Peshawar, do hereby 'fsolemhljaf_ffi'rm
gand_ declare on oath that all the contents of
above application are true and correct to the |
best of my knowledge and belief and nbfhing |
has been misstated or con¢ealed-from this
'Hon’ble Court.- - | ‘
‘ | Fouta X

Deponent -
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BEFORE THE KHYBER PAKHTUNKHWA
' SERVICE TRIBUNAL PESHAWAR

Execution petition No.~: | '/2‘0-22 : o
- In |

Service Appeal No: 1117/2019

!

Faisal Murad

: V ersus

I.G.P KPK Peshawar and others

| - _ADDRESSES OF PARTIES
PE’TITIONER - |
Faisal Murad, Ex-Constable No: 3332 FRP,
~ Peshawar “ | | |
RESPONDENTS =~ | R

1. Inspector General of Police, KPK, Peshawar. = -
2. Commandant FRP  Khyber Pakhtunkhwa, -

- Peshawar. | ' '

3. Superintendant of Police FRP; Peshawar -

Dated: 31/01/2022 -
o Foiser

Petitioner

| Through
: ' Nailaﬁé

AdvocateYHigh Court =
Peshawar ‘




B Falsal Murad EX Const
o Peshawar

BRErOLE THE KHYBER PAKHTUNKHWA \"
- SERVICE TRIBUNAL PESHAWAR '

Serv1ce Appeal No MI % /2019

...... Appellant .

3 VERSUS o

1. Inspector General of Pohce Khyber Pakhtun khwa

2, Commandant FRP . K.hyber | Pak_htunkhWa
Peshawar . = o |

,3. Superintendent- of Police FRP Peshawar

...... Rcspuuucu ts

APPEAL ‘U/S 4 OF THE " KHYBER
'PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974, AGAINST THE IMPUGNED ORDERS
DATED 27/01/2016,, = WHEREBY
- .RESPONDENT NO. 3 DISCHARGFD THE
'APPELLANT FROM . HIS  SERVICES,
APPEALABLE ORDER DATED 28/06/20 19
AND ORDER DATED 16/07/2019,
COMMUNICATED - ON ) 05/08/2019..

j WHEREBY THE REVISION PETITION OF

F‘}\Beﬁ to-day

kg@;g@éfﬁ/

sfaf1p

- THE APPELLANT WAS ~ REJECTED
WITHOUT ANY LEGAL JUSTIFICAT]ION

rayer:-

 Ro-submitted 1o wt’ﬁ?ﬂy On : accep tance 'Of thl.S app eal the

and .

MegisErar o

RS

zmpugned order dated 27/01/2016
28/06/2019 and 16/07/2019 may kmdly

be set aside and the appellant may kindly '.

By hcr‘ ’F’a?c&tu khwa

Hervieg Tritvennl

able No. 3332 FRP M&Z@/&W
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

‘Service Appeal No. 1117/2019
Date of Institution ...~ 22.08.2019
Date of ’Deci_sion e 20.12.2021

Faisal Murad Ex-Constable No. 3332 FRP Peshawar.

'VERSUS

Inspector General of Police Khyber Pakhtunkhwa and two others.

(Respondents) ’

| Naila Jan, , : o -
Advocate - ‘ B For Appellant
Asif Masood Ali Shah, o -
Deputy District Attorney. f ' ... . For respondents

AHMAD SULTAN TAREEN ... . CHAIRMAN
ATIQ-UR-REHMAN WAZIR = ., " MEMBER (EXECUTIVE)

ATIQ-UR-REHMAN WAZIR MEMBER (E):- * - Brief facts of the

. case are that the appellant while serving as Constable in Police Department was

proceeded against on the charges of absence from duty and was ultimately

discharged from servlCe vide order dated 27-0142016, agains't which the appellant
filed departnaental'appeal which was rejected vide order dated 28-06- 2019, The
appellant filed revrsuon petltlon before respondent No 1, WhICh was also reJected
ATTEST;:@ vide order dated 16- 07 2019, herice the znstant service appeal w:th prayers that

the |mpugned orders dated 27-01-2016, 28 06- 2019 and 16-07- 2019 may be set

. u::;‘asrde and the appellant may be re- mstated in service wuth all back benefi ts

02. Learned counsel for the appellant has contended that the |rnpugned

orders are agalnst Iaw rules and pnnaple of natural justlce hence hable to be set



aside; that the appellant was conden1ned unheard as no. opportunity of personal
hearing was afforded to the appellant; that charge sheet/staterne'nt of,‘allegation
had been issued but‘ not served upon the _appellant, which is a mandatory pre;
requisite under the law; ~th'at the lnquiry‘ was entrusted to R.I Khurshid Khan of
FRP 'Peshawar, bi_,rt was conducted by Sajjad Ali DSP, Which Is lllegal; that absence
of. theap‘pellaht vras regularized by ’_treati.ng the absence period as witho'ut pay,
" but the apvpell"ant‘was also punished for the same; that absence of th.e appellant
was not willful, but due to ,compellirlig reason of his iIIness( which is evident from
the rnedical prescriptions, ‘hence the same ..cannot be termed as an act of
misconduct; th‘at:in the charge sheet the alleged absence is,il days, whereas in
: thel impugned'order various _other dates are menti'oned malaﬁedly; that in the
charge sheet , the allegations so Ieveled are of willful absence, but in the
o | : impogned 'ordér- dated 27-01-2016, kano'ther charge of involvement in a orlmin:al |
' : A’case' has alsé—been mentioned, which "however was notr inquired by the
\JJ'MM@:ihe -appellant has not been provided .opportunity of fair trial
| under Article-10 (A) of the Constitution; that the medical prescriptions submltted -
by the appellant is mentioned in the mqurry report however neither the same
were mqmred nor sent for verlf‘ catlon therefore stance of the illness of the
appellant is admltted by the inquiry offi cer “that the |mpugned orders are not
speakrng orders, WhICh is violation of General Clauses Act; that the appellant has

been proceeded agalnst under Pollce Rules, but- punlshment of discharge from‘

servrce is nowhere mentloned in Pollce Rules, 1975

03. Learned Deputy DlStl‘lCt Attorney for respondents has contended that the

- appellant remained absent ﬁom lawful duty for a longer period of 51 days,

mqurry was conducted to this effect that the appellant submitted two medlcal

ChItS WhICh were not countersugned by medlcal superlntendent that show cause



_-‘
s

o

notice- is not mandatory under Police Rules, 1975 amended in 2014; that the
appellant was afforded appropnate opportunlty of personal hearing, but the
appeliant falled to avall such opportunlty, that after fulﬁllment of all codal
formalities, the appellant was awarded major pumshment of ‘dlscharge from
servlce; that. it is correct that the appellant was acqultted from the crimlnal case,
but the appellant vyas not dlscharged from service on the ground-of crirninal case;

that departmental- appeal as well as revision petitio'n; of the appellant were
e :

rejected on the ground of limitation.

0'4. We h'_a%&/elheard learned counsel for the parties and have perused the

.rec.ord.

(55 Recordr’reveals that the appellant remamed absent from duty for a total of

51 days in lntervals, who subsequently submltted h|s medlcal reports and such

nor any weightage was givento st_lchrepdrts. Record would suggest that absén_c_e

~ of .the appellant was not Willful but due to compelling reasons. In a s‘,ituation,;thie

respondents were required to take synlpathetic consideration in his -case, which

however was not done in case of the appellant. Even otherwise absence on

- medical grounds without permission of competent authority does not constitute

gross misconduct entalllng major penalty of removal from service. Rellance is

placed on 2008 SCMR 214

06. The app.ellant was prdceeded against under .Police Rules, 1975 for willful

absence from ddty, but in Police Rules, 1975, there is no provision to deal with

~ cases of wrllful absence It is a well settled legal proposmon that where such

: provusuon is not avarlabie in specral rules, prowsmns of general ruies are lnvoked '

in czrcumstances In case of the appellant Rule-9 of Khyber Pakhtunkhwa

%Govemment Servant (Effi iciency & Dlscsplme) Rules, 2011 was required to be -

invoked by sendlng a notice on reglstered mail at his home address and in case of

accepted hls-rllness,-as he did not _bother to verify it from the concerned hospital

-
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- authority.

no response, the same notice was required to be published in two newspapers,

thereafter, the appellant was requrred to be proceeded against ex-parte, but the

' respondents did not adhere to the procedure as laid ‘down in law, hence the

: whole proceedings undertaken agarnst the appellant are illegal and W|thout lawful

07. . It would be useful to point out certain inherent flaws in disciplinary |

proceedings, 'particularly in Police Department, where the concept to the effect
that provision of i.ssuance of showcause notice is not mandatory in Police Rules,
1975 is misleading,.‘as such provision exist in-Rule-5(3)(c) of Police Rules,' 1975.

Non-servrce of -show cause notice would amount to refusal of an approprlate

opportumty of defense to the appellant whrch is not merely a formality but a

4 mandatory pre- reqursrte as ‘prescribed by Iaw Thss trrbunal has already delivered

. numerous Jud s, wherein it has been held that |ssuance of final show cause'
b) ce along Wlth the inquiry report is must under these rules. Reliance is also

4 TTI«‘

placed on the famous case of Syed Muhammad Shah delivered by august
Supreme Court of Pakistan (PLD 1981 SC- 176) in whrch it has been held that

fules devord of 'prowsron of ﬁnal show cause notice along with inquiry report were

_ not valid rules The appellant was removed from servrce ona 5|mple charge sheet

wrthout conducting a regular rnqu:ry and adopting ‘proper procedure. The

Supreme Court of Pak:stan in its. Judgment repogted as 2008 SCMR 1369 has held

that in case of im.posing major penalty, the ‘principles of natural justice required

that a .regular*inqui_ry was to be conducte'd in"the matter and opportunity of

defense and ’personal hearing was to be provided to the civil servant proceeded
agarnst otherwase crvrl servant would be condemned unheard and major penalty

of dismlssal from service would be lmposed upon him without adopting the

S% requrred mandatory procedure resultlng in manifest m;ustice

08. D|SC|piinary proceedmgs SO conducted are also replete wrth defi iciencies,

%. “«ea as the charge sheet/statement of allegatron was served upon the appellant, but it
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L - could not pe-ascertained from record as to whether it was a'ctLlally :served upon ¥
| the appellant, as nothing-is'a\/_ailable_ on record to show that the appellant

. responded to such charge sheet‘.' An inquiry'to this effect was also conducted, but

. without assocuatlng the appellant in the whole process. The allegatlons Ieveled‘

.agalnst the “appellant in the statement of aIlegatlon are absence from duty,
‘whereas the ‘impugned‘order of his dlscharge from sewlce,dated 27—0~1~2016 also

| contain_s allegati.on of his involvement'in a cl'iminal case. The respondents in their
written comments have admitted that the appellant was Iproc’eeded’ against only'
on the charg‘es of absence 'frqm'duty, but the ch'a_rdes* of . his involye'ment in
ctinninal case"was inadvertently inserted in his order of discharge ‘from sefvice. It

_A is worth to mention here.th_at the appellant' was charged in an FIR Dated 14-01-
2016 U/S 36’5/'3/. 496 PPC, _but was acqu'itted ot th'e'charges _Vi_cle judgthént dated

23-04-2019"The‘a'ppellant was proceeded' against under Police Rules, 1975, but

of dlscharge from serwce is nowhere mentloned in DOIICQ Rules, 1975 ‘

hence the penalty so awarded is illegal and is not tenable in the eye of law.
. -t

09. We are also imindful of the question of Iimjtation, as Athe appellant filed
deparfm‘ental aplpeal after earning acquittal from th—e'criminal case fegistered '
aga:nst him but in case of the appellant ma]or penalty was awarded on a s:mple
charge sheet avo;dmg the mandatory prowswns as prescrabed by Iaw Itisa weli-
settled legal. proposutlon that decision of cases on merit i_s always encouraged
instead of non-saiting litigants'. oni_tech,nical reason inc_l'uding grotmd of limitation.
~ Reliance is placed on 2004 PLC (CS) 10id and 19994 SCMR 880. That the Apex
'Court vide jud’g'm'ent in PLD 2002 SC 84 have held that where on merit the
| respondent had no case, then llmltatlon would not be a hurdle in the way of
appellant for getting ]ustlce further - observed that the court should not be

47’7
p&% reluctant in- condonmg the delay dependlng upon facts of the case under

consideration. Moreover the Apex Court V|de judgment reported as '1999 SCMR

-’,,;;'aw.s 880 has held that condonation of delay being in the discretion of the Tribunal, the



: mdmgs cannot be set asrde on technrcal grounds alone, where nothmg contrary

to the contentlon for condonatron of delay was produced before the Tnbunal
' :Supreme Court of Pakrstan reframed fro:n d:s:urblng the F ndmgs of the Tribunat
' ‘on the quest:on of Irmztatron as well Srnce case of the appellant on merit is on
strong footlngs w:th reasonable justlﬂcatlons for- delay. In submlsslon of

K departmental appeal S0 the delay so occurred is condoned If the charges of his

Alrnvolvement sn a cnmrnal case, as contamedl in the impugned order dated 27 01-

2016 is taken into consrderatron then it would have been a futile attempt on part
of a crvrl servant to challenge his removal from servrce before earnrng acquittal in
g _relevant cnmmal case Rehance is placed on PLD 2010 SC 695. To thrs effect

‘departmental appeal of the appellant after earmng acqurttal from the criminal

. charges would be con5|dered as well in time.
¥ .

' '1(_}.. In view of the foregomg dlscu55|on the mstant appeal is accepted The
' |mpugned order dated 27- 01 016, 28 06-2019 and 16 07 2019 are set aside and
. the appellant is re-mstated m serwce W|th alI back benef' ts.- Parties are left to

bear the ir own costs. File be conS|gned to record room

:ANNO"UNCED | L .
20.12.2021 .- T N
bl Moo
(AHMAD SOLTEN TAREEN) - - (ATIQ-UR-REHMAN WAZIR)
'CHAIRMAN) , : MEMBER (E) |
af' Presentahon af plrtanon....g
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