"~ ORDER

04.30.2022 1. Counscl for the appellant present. Mr. Muhammad Adeel Butt, Additional

Advocate Genceral for rcspondcnls present.

2. Arg gumcnl% were huud at great length. I.carned counsel for the appcllam
submitted that in view of the |udamcnl of august Supremc Court of Pakistan =
dated 24.()2.2()1‘6, the appeliant was cntitled for all back benefits and seniority
from the datc of rcgularization of project whereas the impugned order of.
reinstatement dated 05.10.2016 has given imnﬁcdiatc effect to the reinstatement of

the appellant. Learned counsel Tor the appellant was referred to Para-3 of the .
representation, wherein the appellant himself had submitted that he was reinstated

from the date of termination and was thus entitled for all back benclits whereas;‘-.
in the referred judgement apparently there is no such fact stated. When the
learned counsel was confronted with the situation that the impﬁgned order was "~

passed in compliance with the judgment of the Hon’ble Peshawar High Court -
decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of i

Pakistan by way ol judgment dated 24.02.2016, thercfore, the dcsircd rclief if
orambd by the tribunal would be cither a matter directly concerning the -tcrms of -
“the above referred two ]udomcms of the august llon’ble Peshawar I[]gh Court
and august Supreme Court of Pakistan or that would, at least, not commg undcr
the ambit of jurisdiction of this Tribunal to which lcarned counsel for the - N
appellant and lcarned Additional AG for respondents were unanimous to agrcc
that as review petitions against the judgment of the august Supreme Court of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of

Pakistan and any judgment of this Iribunal in respect of the impugned order may -

not be in conflict with the same. Therefore, it would be appropriate that this = "

appcal be adjourhcd sinc-dic. leaving the parties at liberty to get it restored and |
decided afier decision of the review petitions by the august Supreme Court oi’;__:.'
Pakistan. Order accordingly. Partics or any of them may get the appeal restored ‘ _
and dccided either in accordance with terms of the judgment in review petitions - N
or merits, as the casc may be. Consign.

-

3. Pronounced in open court in Peshawar and given under our hands and -
: . vl - ' '
seal of the Tribunal on this 4" day of October, 2022

—_—

stha l’ad)

(¥ (Kalim Arshad Khan)
Member (1) : Chairman




03.10.2022 - “Junior to counscléfor the appellant present. Mr.
: - Muhammad Adeel Butt, Additional Advocate General
for respondents present. ‘

Junior to counsel for the appellant requested for
adjournment on the ground that his senior counsel is not
available today. Last chance is given, failing which the
casc will be decided on available record without the
arguments. 1o come up for arguments on 04.10.2022
belore D3, ' o

(Farecha Paul) (Kalim Arshad Khan)
Mcmber () Chairman
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28.03.2022 - Learned counsel for the appellant present.

-

“Mr. 'Ahmadyarth-_K‘hlah “Assistant Director (Litigaﬁbn)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General

for the respondents present.

File to come up.alongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
: N
Pakhtunkhwa on 23.06.2022 before the D.B.

_ oo J .
1 : R [ .
‘ . s RO \‘ - ~
.t . e
t’ N .

(Rozina Rehman). =~ ‘ - (Salah-Ud-Din)
Member (J) _ - Member (J)
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o
=
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Appellant alongwith his counsel present. Mr. Ahmad Yar Khan,
~Assistant - Director  (Litigation) alongwith Mr. Naseer-ud-Din = Shah,

Assistant Advocate General for the respondents present.

File 10 come up alongwith connected Service Appeal No. 695/2017
titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022
' betore D.B. |

| 1 o .
T ' y y — T .
" (MIAN MUHAMMAD) _ ¥_.—” (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)



- 11.03.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present. |

File to come up alongwith connected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 before D.B. ‘

(Mian Muhammad) \ 1;;- ~ (Rozina Rehman)
Member (E) o Member (J)
101.07.2021 Appellant presenf through counsel.

Kabir Ullah Khattak Iearned Additional Advocate General
for respondents present.

File to come : up, anngwith connected Service Appeal

No;695/2017 titled Rubina Naz Vs. Government of Khyber"

Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina Rehman) | | - Chairman
Member(J) -

29.11.2021 Appellant present through counsel.
| Kabir Ullah Khattak leamed Additional Advocate
General alongw’i'th Ahmad Y‘a.r A.D for respondents present. '
File to come up aiongwifh connected Service Appeal
No0.695/2017 titled Rubina Naz ‘Vs. Government of Khyber
Pakhtunkhwa, on 28.03.2022 before D.B.

\/\/ - Q
(Atiq ur Re azir) - (Rozma ehman)

Member(E) " - : Member (J)



29.09.2020

16.12.2020

Appellant present through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar Khan A.D for respondents
present.

An application seeking adjournment was filed in.
connected case titled Anees Afzal Vs. Government on
the ground that his counsel is not available. Almost 250
connected appeals are fixed for hear_ing today and the
parties have engaged different counsel. Some of th-e‘ .
counsel are busy before august High Court while éome '
are not available. It was also reported that a review
petition in respect of the subject matter is ‘al,so pending
in the august Supreme Court of Pakiétan, therefore,
case is adjourhed on the request of counsel for

appeliént arguments on 16.12.2020 before D.B -

(Mian Muha% (Rozina-Rehman)

Member (E) Member (J)

Junior to counsel for the appellanf present. Additional:
AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for
respondents present. _

Former requests for adjoumrﬁent as learned senior
counsel for the appellant is engaged today before the
Ho

H

ble High Court, Peshawar in different cases. .

djourned to 11.03.2020 for arguments before D.B.

Ch?&l an »

(Mian Muhammad)
Member (E)




11.03.2_021 Appellant present through counsel

Kabir Ullah Khattak Iearned Addltlonal Advocate General
anngwuth Ahmadyar Khan A. D for respondents present

File to come up along‘wlth connected appeal No. 695/2017
titled Robmaz Vs Government of Khyber Pakhtunkhwa, on
01 07. 2021 before D.B.

(Mian Muhammad) - (Rozina Rehman)
_Mernber e - Member (J) .
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11.‘12.2_019.

25.02.2020

(3.04.2020

3C.06.2020

PR j..‘: o -

¥,

LLawycers arc on strike on the call of Khyber Palkhtunkhwa .
Bar Council:  Adjourn. To come up for further

procecdings/arguments on 25.02.2020 before D.B.

MemEer - Member

Appellant absent. Learned counsel for the appellant
absent. Mr. Kabir Ullah Khattak learned Additional
Advocate General present. Adjourn. To come up alongwith

connected service appeals on 03.04.2020 before D.B.

2 e
embzar ‘ Member

Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 30.06.2020 before

D.B.

der

Due to Covid-19, the case is adjourned. To come up for the
same on 29.09.2020. before D.B.

cader



. 31052019 - - Appellant absent. Learned counsel for the appellant absent. Mr. - .7
.+ . _ Kabir Ullah Khattak learned Additional Advocate General present. S

ﬁt;ber :

26.07.2019

. . A
f o
\ , .

- ‘Adjourn. To come up for arguments on 26.07.2019 before D.B.

" @/

Member.

Learned counsel for the appellant and Mr. Zia Ullah

learned Deputy District Attorney for ‘the respondents

present.  Learned counsel for the appeliant - submitted

rejoinder which is placed on file, and requested for

adjournment. Adjourned. 'l‘o come up for arguments on

26.09.2019 before D.B. - ,i“

- (Héésain Shah) (M. Amin Khahhndi) '

26.09.2019 Counsel for the appellant and Mr. Kabirullah Khattak, L

Member -Member-

Additional AG for the i‘espondents present. Learned counsel for the

appellant seeks adjournment Adjourned to 11.12.2019 for arguments _' :

- before D.B. ‘ ' | .

VL

(HUSSAIN'SHAH) (M. AMIN KHAN KUNDI)

MEMBER | MEMBER
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16.05.2019 | Counsel for the. appellant and Mr. Ziaullah, DDA
| " alongwith Saghir Musharaf, A.D for the respondents present.

Due to demise of his father, learned Member of the

Bench (Mr. Hussain Shah) is on leave. Adjourned to

' 26 07.2019 for further proceedings before the D.B. Q’.
. o ‘ Chatrman\

26.07.2019 Learned counsel for the appellant and Mr. Zia Ullah
| learned Deputy District Attorney for the respondents
present. Learned counsel for the appellant requested for

adjournment. Adjourned. To come up for arguments on

26.09.2019 before D.B.
(Hussaid Shah) " (M. Amin Khan Kundi)
Member . Member
26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak, ?

Additional AG for the respondents present. Junior counsel for the

appellant requested for adjournment on the ground that learned senior "

counsel for the appellant is busy before the Hon’ble Peshawar High :
Court and cannot attend the Tribunal today. Ad]ourned to 11.12. 2019

| for arguments befpre D.B.

(HUSSAIN SHAH) M ‘ﬁ/ 4KHAN KUNDI)
- MEMBER ' . MEMBER

f\” ' [j!//} ¢



T e '01‘.01.2019‘ ' Learned counsel for the appellant preent and stated that
| " identical nature cases filed Muhammad Nadeem Jan and
Muhammad Ayazv are. fixed for 14.02.2019. Adjournment

requested. Adjourn. To come up for arguments on the date fixed

as 14.02.2019 before D.B . :
. | | G s
l\ém/b,er o . ~ Member

| 14.02.-2(4)19 o Clerk of counsel for the appellant present. Mr. Kabirullah Khatték,
Additional AG ,aiongwith Mr. Sagheer Musharraf, Assistant Director and
."Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of
Khyber Pakhtunkhwa Bar Council, learned counsel for the appellant is not

available today. Adjourned to 26.03.2019 for arguments beforé D.B.

. ) - .' .- . .h W .P' ‘
T (Hﬁ%&mm (MUHAMMAD AéﬁKHAN KUNDI)

MEMBER - MEMBER

26.03.2019 Learned counsel for the appellant and M.
Kabirullah Khattak learned Additional Advocate
General for-the respp?dgnts present. Counsel for the
appellant request for adjdiﬁ‘hment. Adjourned. To come
up for argumerits on 16.05.2019 before D.B.
. e
(Hﬁssain Shah) (Muhammad Amin Khan khudi)
Member ‘ Member
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31.07.2018 Clerk to counsel for the apb‘é’flant and Mr. Kabir Ullah Khattalef

i  learned Additional Advocate General present. Clerk to counsel for the

~ appellant seeks adjournment as !earned counsel for the appellant is not
in attendance. Adjourned To. come up for arguments on 26.09.2018

before D.B ’ Lo

(Ahmagd Hassan) - (Muhammad Hamid Mughal)
Member ~ - L . . e Member
26.09.2018 Clerk to’ counsel for the ‘appellant and Mr. Kabirullah

Khattak Addltlonal AG present. Clerk to counsel for appellant
seeks ad]oumrnent as learned counsel for appellant is not in

attendance. Adjourned. To come up for arguments on
13.11.2018 before D.B.

_ - ,
(Hssaimn Shah)  (Muhammad Hamid Mughal)
. Member _ | - Member
. i * ;\
[}
9
13.11.2018 . | ¢ Due to retirément of Hon’able Chairman, the Tribunal Is

defunct. Therefore, the case is adjoumed for the same on
01.01 2019 before D.B.

é
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=71 10.01.2018!

| 16.03.2018|

15.05.2018

e

. Service Appeal No. 695/2017 -

Counsel for the appellant present. Mr. Riaz Ahmed‘

. Payanda Khel, Assistant AG alongwith Mr. Sagheer Musharaf,
'AD (litigation) and Mr. Zakiullah, Senior Auditor for the

respondents also present. Written reply on behalf of
respondents No. 2 to 5 submitted. Representative of the
department relies on the written reply submitted -by
r.espondents No. 2 to 5 on behalf of respondent No. 1.
Adjourned. To come up for rejoinder and arguments on

116.03.2018 before D.B.

) (Muhaﬁﬁammn Kundi)

Member

Appellant absent. Learned counsel for the appellant
and Mr. Riaz Ahmed Painda Kheil, Assistant AG alongwith
Mr. Sagheer Musharaf, AD for the respondents present.

e

A-v’ vt
Learned counsel for the appellant seekal Adjourned. To come

~up for arguments on 15.05.2018 before D.B.

St .~

* (Muhammad Amin Khan Kundi) (Muhammad Hamid Mughal)

Member Member

Appellant absent. Counsel for the appellant is also
abs‘ent.v H9Wever, junior counsel for the appellant present,
submitted rejoinder and seeks adjournment for arguments.
Mr. Kabirullah Khattak, Additional AG alongwith Mr.
‘Sagheer Musharaf, AD’ for the respondents also present.
;Adjourned.ATo come up for afgumenté on 31.07.2018 before

D.B.
L -
P

(Muhammad AminKhan Kundi) ~ (Muhammad Hamid Mughal)
Member Member
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©20.09.2017

26.10.2017

22:112017

19.12.2017

3

_ Counsel for the appeliant présent. Security and procéss fee v
not dq.)osi'ted.‘ Courisel for the app¢ljant is directed to deposit
seéurity and :process_ fee within 7 days, thereafter notices be issued
.to the respori‘deni-s‘ for sul?;pission 9f 'vyritten reply on 26.10.2017

" before S.B. '

L _Z(Ahma] Hassan)

Member

3

Counsel f_o}_r« the appellant present. Mr. Kabirullah

Kﬁattak“, Additional AG alongwith Mr. Sagheer Musharaf, AD
~(litigation) for the résbbnﬁeﬁts z;Iso present. Written reply
not submltted 'Le\amed Additional AG requésted for
ac.ljoUrn'ment.. Adjourncho come up - for written

reply/comments'oh 22.11.2017 before .8,

(Muhammad Amin Khan Kundi)
Member

R Counsél-_‘f(.)’r*t‘he '-iappc,llam.:p_r'e'sent. Mr. Usman Ghani,
District Attornéy alongwith Mr. Zakiullah, Senior Auditor for

the respondents also present. Written reply on behalf of

respondents not submitted. . Learned. District  Attorney

requested for further a_djoﬁrnmer;t. Adjourned. To come up

for Wr_iftenfepl&/éﬁihihe;nté on-19.12.2017 before S.B.

nh-

)

. (MUHAMMAD AMIN KHAN KUNDI)

MEMBER

‘Learned counsel for the-appellant present.
Mr. Riaz Painda Kheil, learned Assistant
Advocate Geiicral for the respondents present.
None present on behaif of the department.

 Notice be issued to respondent department to

attend  the™ court and - file  written
reply/comments. Last opportunity granted. To
come up for written reply/comments on

'10.01.2018 Before S.B  \y~
E g

(Muhammad Hamid Mughal)
MEMBER.
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15/8/2017

ey
W o

Counsel for the appellant present. Learned

counsel for the appellant argued that the appellant

~ hasnotbeen treated in accordance with law, hence
. . .

the instant appeal under section-4 of Khyber

"Pakhtunkhwa ‘ Service Act, 1974 for giving

retrospective effect to the -appéi’hfﬁént order
dated 5/10/2016. He further argued that similar

nature appeals titled “383/2017 Muhammad-

Nadeem Jan and 384/2017 Muhammad Ayaz

versus Secretary Population Welfare and others”

. -have -already been admitted by this Tribunal.-

Points urged at the bar need co__nsidération. Admit.
Subject to deposit of security and process fee
within 10 days, notices be issued to the

respondents for written reply/comments for

‘2*079/_2(.)'17 before SB.

| (GUL ZEB'KAAN)

MEMBER -



Form-A «
FORM OF ORDER SHEET
Court of .
Case No, 696/2017
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 03/07/2017 The appeal of Mst. Mahpara Perveen resubmitted
today by Mr. Zahoor Islam Advocate, may be entered in the
Institution Registef and put up to the Worthy Chairman for
proper order please. L :
B2y
2~

W-"1-17

19.07.2017 .

ks :

q
h

—

5.08.2017 before S.B.

This case is entrusted to S. Bench for preliminary hearing

to be put up there on /7—- 7 - /.7

Learned counsel for the appellant is absent. La{wyer community

on strike. Adjourned. To come up for preliminary hearing on

Yo 7

(Muhammad Hamid Mughal)
Member




The appeal of Mst. Mahpara Perveen d/o Asper Khan R/o Village Takht-e-Nasrati Distt. Karak

received today on 25.05.2017 is incomplete on the following score which is returned to the counsel for

the appeflant for completion and resubmission within 15 days.

Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service

Tribunal Rules 1974.

‘Memorandum of the appeal may be got singed by the appeliant.

Copies of appointment order and extract from service Book mentloned in para-1 of
the memo of appeal are not attached with the appeal which may be placed on it.
Copy of cémpletio_n report of project mentioned in para-3 of the memo of appeal
(Annexure-B) Is not attached with the appeal which may be placed on it.

Copy of Writ Petition mentioned in para-6 of the memo of appeal is not attached
with the appeal which may be placed onit.

Copy .of impugned order dated 5.10.2016 mentioned in heading of the appeal is not .

attached with the appeal which may be placed on it.

Annexures of the appeal may be attested.

Annexures of the appeal may be flagged. A

Copy of CPLA mentioned in the memo of appeal is not attached with the appeal
which may be placed on it.

10- Copy of termination order of the appe!lant is not attached with the appeal which

- may be placed on it.

_11--Seven more copies/sets of the appeal along with annexures i.e. complete in all

—

respect may also be submrtted with the appeal.

No. l (40 S . /S.T,'

/
m.__zﬁ{z ¢ /2017

&

REGISTRAR
SERVICE TRIBUNAL %/J q >

KHYBER PAKHTUNKHWA
PESHAWAR. '

Mr. Zahoor Islam Adv. Peshawar.
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¥’ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
; ‘ . - PESHAWAR.
\ |
Service Appeal No. é Q'ié /2017
Mahpara Perveen STTUROURRS . e, (Appellant)
VERSUS '

Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat Peshawar and others............... (Respondents)
INDEX
S.No. Description of Documents Annex | Pages

1. | Service Appeal | 1-8 -
2. | Affidavit , 9
3. | Application with affidavit ) = 10-13
4. | Addresses of the parties ’ 14
S. | Copy of appointment order o A 15
6. | Copy of completion of project - B 16
7. | Copies of termination orders C&D 17-18
8. | Copy of W.P. No. 1730-P/2014 and E&F 19-35 -

. order dated 26/06/2014 -
9. | Copy of CPLA 496-P/2014 - GtoG/1| 36-64
10. | Copy of the departmental appeal H | 65-66
11.| Copy of CPLA 605/2015 I 67-70
12. | Wakalat Nama ’ '

Appellant
Mahpara Perveen

Through )&;

Dated: 24/05/2017 . Zahoor Islam |

‘ ' Advocate High Court,
Peshawar.

Cell No. 0346-9083579
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

™

lﬂayher Pajkht
Hervlog Iy ib:ﬁiﬁlwa

Service Appeal No. _éﬁé~/ 2017 - . ~ Dlavy No, _é;ﬂm
Datea,&\i’gé%?’?-
Mahpara Perveen D/o Asper Khan R/o Village Takht-e-
Nasrati, Tehsil and District, Karak................ SUNO (Appellant)
VERSUS

1. Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat Peshawar.

2. Secretary  Population Welfare Department, Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

3. Director General, Population Welfare ljépartment R/o Plot
No. 18, Sector E-8, Phase-VII, Peshawar. |

4. Accountant General, Khyber Pakhtunkhwa at Accountant
General Office, Peshawar Cantt, Peshawar.

5. District Population Welfare Officer Peshawar Plot No. 18,
Sector E-8, Phase-VII, Peshawar................. ...(Respondents)

APPEAL _U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974, FOR GIVING RETROSPECTIVE EFFECT
TO THE APPOINTMENT ORDER _ DATED
05/10/2016 IN ORDER TO INCLUDE PERIOD
SPENT SINCE BRINGING THE PROJECT IN
QUESTION ON CURRANT _SIDE _w.e.f
;%ﬁ??‘a??“ 01/07/2014 TILL THE APPOINTMENT
ORDER DATED 05/10/2016 WITH ALL BACK

BENEFITS, IN TERMS OF ARREARS,

Re-submitted to -day pROMOTIONS AND _SENIORITY, IN THE
Y LIGHT OF JUDGMENT AND ORDER DATED

— R;%?;%‘)?” '24/02/2016 _RENDERED _BY HON’BLE

Filedto-day
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2
SUPREME COURT OF PAKISTAN IN CPLA 605
OF 2015. |

Respectfully Sheweth:

That the appellant was initially appointed as Family
Welfare Worker (FWW) (BPS-08) on contract basis in
the District Population Welfare Office, Peshawar on

03/01/2012. (Copy of the appointment order dated

03/01/2012/&% s roine 07 00 T S T

“A”) .

That it is per'tinent to mention here that in the
initial appointment order the appoi'ntment was
although made on ‘contract basis and till project life,
but no project was mentioned therein in the
appointment order. However the services of the
appellant along with hundreds of other employees
were carried and confined to the project “Provisions

of Population Welfare Programme in Khyber

Pakhtunkhwa (2011-14)”.

That later-on the project in question was brought
from developmental side to current and regular side

vide Notification in the year 2014 and the life of the



N

3)
project in question was declared to bf} culminated
on 30/06/2014. (Copy of completion éof project is

annexed herewith as annexure “B”).

That instead of regularizing the 'se'rvicél of the
appéllant, the appe}lant was ‘;erminated vide the
impugned office order No. F.No. 4 (35)/2013-
14/Admn, dated 13/06/2014 and thus this service
of the appellant was terminafed w.e.f. 30/06/2014.
(Copies‘ of termination orderé are annexed as
annexure “C” & “D” respectively).

That the appellant along With.rest of hqis colleagues

impugned their termination order before the Hon’ble

Peshawar High Court vide W.P. No. 1930-P/2014,

as after carry-out the termination of the appellant

and rest of his colleagues, the respondents were out

to appoint their blue-eyed ones upon the reguiar

posts of the demised project in question.

That the W.P. No. 1730-P/2014 was allowed by the

Hon’ble Peshawar High Court, Peshawar vide the

judgment and order dated 26/06/2014. (Copy of

W.P. No. 1730-P/2014 and order dated 26/06/2014



4)

. i
are annexéd herewith as annexure “E” & “F”

respectively).

That the respondents impugned the same before the
Hon’ble Apex Court of the country in CPLA No. 496-
P/2014, but here again good fortune of the °
appellant and his colleagues prevailed and the CPLA
was dismissed vide judgment and order dated
24/02/2016. (Copy of CPLA 496-P/2014 is annexed
as annexure “G”). ‘

That after dismissal of CPLA No. 496-P/2014 of the
respondents have reinstated th¢ appellants vide the
impugned office order No. SOE(PWD)4-9/2014/1IC
dated 05/10/2016, but with immediate effect i.e.
initial appointment or at least 01/07/2014 that is
date of régularization of the project in question.
(.C/opy- of the impugned office reinsta’tefnent order

dated 05/10/2016 is attached as annexure “G/17).

That feeling aggrieved the appellant prepared a
departmental appeal, but inspite of laps of statutory -
period no findings were made upon the same, but
rather the appellant repeatedly attended the office of
the learned Appellate Authority for disposal of
appeal and every time was extended positive justice:
by the Learned Appellate Authority about disposal
of departmental appeal and that constrained the
appellant to wait till the disposal, which caused
delay in filing the instant appeal before this Hon’ble
Tribunal and on the other hand fhe departmental
-appeal was also either not decided or the decision is

not communicated or intimated to the appellant.



-

(Copy of the departmental appeal 'is  annexed

herewith as annexure “H”).

That feeling aggrieved the appellanti‘ jipréfers the
instant appéal for giving-'retrospective ‘effect to the
appointment order dated 05/10/ 2016, upoh the

following grounds, inter-alia:

GROUNDS:

A.

That the impugned appointment order dated

05/10/2016 to the extent of giving “immediate

effect” is illegal, unwarranted and islliable»to be

modified to that extent.

That in another CPLA No. 605 of 2015 the Apes

Court held that not only the effected erinplc')yee‘is‘ to
be re-instated into service, after conv;zrsion of the
project to currfent side, as regular Civil?Servant,‘ but
as well as entitled for all back benefits for tﬁe period

they have worked with the project or the KPK

Government. Moreover the Service of the Appellants,

therein, for the intervening, period i.e. from the date

of their termination till the date of their re-

instatement shall be computed towards their



_date.

pensionary beﬁefits; vide judgment and order dated
24/02/2016. It is pertinent to m'enti(;)‘n here - that
this CPLA 605 of 2015 had been decided along with

CPLA of 496 of 2014 of the Appellant :,ozn:t:he same

That thus by virtue of'2009 SCMR Page-01 the
appellant is entitled for equal treatmenijt and is thus
fully entitled for back benefits for the; pe?riod,.‘the
appellant worked in the | project c%r. with the
Government of KPK. (Copy of CPLA 605/ 2015 is

annexed as annexure “I”).

That where the posts of the appellant went on
regular side, then from not reckoning the benefits
from that day to the appellant is not only illegal and.

void, but is illogical as well.

That where the termination was declafed as illegai

and the appellant was declared to be re-instated
!

into = service vide judgment and brder dated

26/06/2014, then how the appellanti can be. re-

instated on 05/10/2016 and that too with

immediate effect.



7)o

That attitude of the respondeﬁts co&étrained th¢
appellant and his colleagues to knock é%the-,doors of
the Hon’ble High Court again and age;ﬁh and were
even out to appoint blue-eyed once '~to.%;fi'11 the posts
of the appellant and at last when strfét directions’
were issued by Hon’ble Court, the respéondents vent
out their spleen by giving immediate éffect to the.

S . ‘
re-instatement order of the appellant, which

approach under the law is legal.

That where the appellant has worked, fegularly and
punctually and thereafter got reguiarized then

o |
under Rule 23 of the Pension Rules 1963, the

appellant is entitled for back benefits as well.

That from every angle the appellant is Efully entitled
for the back benefits for the periéd that the
appellant worked in the subject projecf or Wﬁh the
Government of K.P.K, by giving retrospéctive effect

to the re-instatement order dated 05/ 10 /2016.



%)

| ,

That any other ground not raised here may
- | S

graciously be allowed to be raised ati the time of

arguments. ‘ SN

| It is, therefore, most humbly pre?q‘red.j that on
acceptaﬁce of the instant Appeal, the i;npugned' re-
instatement order NO. SOE (PWD) 4-9 /i7 /2’014/r /HC,
dated 05/10/2017 may graciously be? modified to

the extent of “immediate effect” and the re-

- instatement of the appellant be given effect w.e.f

01/07/2014 date of regularization of ti’le project in
question and converting the post of the appellant

from developmental and project one to that of

- regular one, with all back benefits in terms of

- arrears, seniority and promotion.

Any other relief not specifically asked for may
[
also graciously be extended in favour of the

appellant in the circumstances of the cefxse.

Appﬁ;it :

Through

o~

Dated: 24/05/2017 Zahoor Islam

Advocate High Court,
Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

s
&

- "PESHAWAR. |

|

Service Appeal No. /2017 |
Mahpara PEerveen .........ccooooeviiiniiiiiinn, '7i...’....(Appellant)

VERSUS

Government of K'hyber Pakh'_cpnkhwa through Chief Secfetary,

Civil Secretariat Peshawar and others................ (Respondents)

AFFIDAVIT

| I, Mahpara Perveen D/o Asper Khan R/0 Village Takht-e-
Nasrati, Tehsil and District, Karék, do hereby solemnly affirm
and declare .on oath that the contents of the accompanying
Service Appeal are true and correct to the best of my

knowledge and behef and nothing has been concealed from

this Hon’ble Court.

- DEPONENT
CNIC: 14203-8207001-4
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BEFORE THE KHYBER PAKHTUNKHWA SERV?ICEf TRIBUNAL,

PESHAWAR. o
C.M. No. /2017
In _ .
Service Appeal No. /2017
!
Mahpara Perveen ..........cccoevvene.n. e feteenes ...... '...(Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat Peshawar and others........... L....(Respondents)

' APPLICATION FOR CONDONATION OF
DELAY. L

Respectfully Sheweth:

1. That the petiotner/ appellant is . filing  the
accompanying Service Appeal, the conténts’of which
may graciously be considered as integrél part of the

instant petition.

2. That delay in filing the accompanying appeal was
never deliberate, but due to reason for beyond

control of the petitioner.



i

i

That after ﬁliﬁg departmental é;appieal - on
20/05/2016, the appellant with re';st of fheir
colleagues regularly attended the ]ijep'c:l‘rtménfal
Appellate Authority and every time v%as extended
positive gestures by the worthy [é)epartmental
Authority or disposal of the departmeé:ntai appeal,
but in spite of lapse of statutory ratinzig period and
period thereafter till filing the accompanying service
appeal before this Hon’ble Tribunal, the same were

never decided or never communicated the decision if

any made thereupon.

That the appellant is lady and belongé to far flung

{
area of District Karak and it was not possible jofﬂer

: !
to approach {4 this Hon’ble Tribunal.

i
Lo

That besides the abdve as the accompafiying Service

Apbeal i1s about the A— back benefits Eand arrears

thereof and as financial matters and ciuestions are

involved which effect the current ‘salfély package
' Y

regularly etc of the appellant, so 1s having a

repeatedly reckoning cause of action as:well.



f)-’) :.il

‘That besides the above law alvgfays} favour

: : IO :
adjudication .on merits and techm(:}ahtres must
always be eschewed in doing justice and: deciding
cases on merits. - o

|

It is, therefore, most humbly pregyed' that on

1
| .

'acéeptanoe of the instant petition, the c}lel-ay in filing

of the companying Service Appeal may Aigi"acriously be

: {
condoned and the accompanying Service Appeal

N

rnéy vefy graciously be decided on merits_.

s

Appellaﬁt

Through |
.

Dated: 24/05/2017 Zahoor :Islam ,
: Advocatt;e ‘High Court,
Peshawg'\r.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

. PESHAWAR.
C.M. No. /2017 N
In \
Service Appeal No. __ /2017
Mahpara Perveen .......................... N (Appellant)

VERSUS
Governmernt of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat Peshawar and others................ (Respondents)

AFFIDAVIT

I, Mahpara Perveen D/o Asper Khan R/o Village Tékht—e—
Nasrati, Tehsil and District, Karak, do hereby solemnly affirm
and declare on oath that the contents of the abcompanyihg
Abplication are true and correct to the best of my knowledge

and belief and nothing has been concealed from this Hon’ble

Db@(ﬁfNENT

CNIC 14203- 8207001 -4

Court.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Service Appeal No. /2017
Mahpara Perveen .........cccoovviiiiiiiiniiinnnen, ' ..(Appellant)
VERSUS C

Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat Peshawar and others........... ....(Respondents)

PETITIONER:

ADDRESSES OF THE PARTIES |

Mahpara Perveen D/o Asper Khan R/o Village Takht-e-
Nasrati, Tehsil and District, Karak. ' :

. RESPONDENTS:

1.

2.

Government of Khyber Pakhtunkhwa through Chief, Civil
Secretariat Peshawar. ;,

Secretary  Population  Welfare Department, Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar:. ‘
Director General, Population Welfare Department R/o Plot
No. 18, Sector E-8, Phase-VII, Peshawar.

. Accountant General Khyber PakhtunkhWa at Accountant

General Office, Peshawar Cantt, Peshawar-.

. District Population Welfare Officer Peshawar Plot No. 18,

Sector E-8, Phase-VII, Peshawar

Appellant

Through '
v

Dated: 24/05/2017 . Zahoor Islam

Advocate High Court,
Peshawar.
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' *" ! ' Gove1 iment of Kihyber Pakhtunl\hwa
0 Dlrectomte General Population Welfare - 4 e T
R , Post BQ\ No.235 " e T e
| B E‘]onr FC Trust Burtdm“ Sunehri Masjid Road, Peshawar. Cantt h S : N
P h LT ' Dated Peshawar the ﬂ?ﬂ't’)!/ﬂqu_ SR

IR

"OFFER OF APPOINTMFNT

=....w e auntl

No. 4(35)/2011/Admn Consequent upon the recommendatron o|f the Departmental Selectlon Commlftee (DSCY, ANt e
with approval of the Competent Authority you are offered of appointment as Family Welfare Worker (BPS-8) on '. ) JRRp———

* contract basis in Farm{y Welfare Centre Project, Populatlon Welfare Department Khyber Pakhtunkhwa for the prorect

. life ‘on the foliowing te ms and conditions. . s . L T e

TERMS & COND!TIO S

1. Your appoinment against the post of Famrly Weifare 1Worker (BPS-8) is purely on contract basis for the. -

project life. This Order will automatically stand termmated.unless extended You will get- pay |n ‘BPS-8 (6000-
. 350-16500) plus usual allowances as admissible under the rules .; '» ) ) : i
2. Your services will be liable to termrnatron wrthout assrgnmg any reason durmg the ‘currengy of the

agreement. In case of resignation, 14 days prior notice will be requrred °btherwrse your 14 (Iayj pay Jplus -'-""‘“4' -

USLI:}! allowances erI be forfeited.

3. You shall provide Medical Frtness 'Certlﬁcate from the Medlcal Supenntendent of the DthQ Hosprtal !
concerned before joining service. . B

4, Bemg contract employee, in no way you erI be treated as Civil Servant and in case your peHormance is
found un-satisfactory or found committed any mis-conduct, your service will be terminated with the approval
of the competent authority - ‘without- adopting the procedure provided in Khyber-| Pakhtunkhwa (E&D) Ruies,”
1973 which will not be challengeable in Khyber Pakhtuqkhwa Service Tnbunal / ahy court of Iaw

AT
5. " You shall be held responsible for the Iosses accruing to the Project due to your carelessness orin- effcrency K

. and shall be recovered from you.- . i . ‘ ~ . ST e

6 You will neither be enmled to any penston or gratuny for the service rendered by you nor you wr!l contrrbute
: towards GP Fund or CP Fund. . ST

7. Thtb offer shil! not confer any right on you for, regularrzaltxon of your servrce agarnst the post occupred by you.
’ or any other fegular posts in the Deparimenl ! : : .

8. You have to join duty at yourown expenses ;‘. o R

' - : .
9. Ifyou accept the above terms and condmons you should report for, duty to the Dlstrlct Populallon Weffare FRUIRILE S

Officer, Hangu within 15 days of the recetpt of thrs offer farllng whxch your appomtment :shall be consrdered
‘as cancelled . . L ..

10: You will execuie a surety bond with the Department.

" {(Director General) - 1
“Population Welfare Departrieiit;
, ~ Khyber Pakhturikhwa

" Mah Para Parveen D/Q Asper Khan
* Vill: Said Ali Banda P.O |ar<ht Husrati-Distt: Kara'<

R

.NOA(SS'),.Z»O”'M'W: ‘ S ' 'Dat?vaésﬁa:war.-tn'éEi"z-zlvfj":t)fu_' s
COpy forw'rrded to the- o . -

birector Technical, Poputation Welfare Depanment Peehawar R

1.
2. PS to Director General, Population Welfare Depadment Peshawar.
3. District Population Welfare Officer, Hangu. .
4. District Accounts Officer, Hangu .
5. Master %rle
| o |
. R . o (Kashlf Frda)
’ ! o Assrstant Dlrector (Admn)

ANneew dan®
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GOVERNMENT OF KHYBER PAKHTUNKHWA '
DISTRICT POPULATION WELFARE OFFICE,
* KOHAT.

F.No.33(7)2011/Admn: Dated Kohat the 13" June 2014.

To,

Miss. Mahpara Parveén,
Family Welfare Worker,
FWC Dhoda Kohat

Subject: COMPLETION OF ADP PROJECT i.e PROVISION FOR POPULATION
: WELFARE DEPARTMENT KHYBER PAKHTUNKHWA.

The subject project is going to be completed on 30-06- 2014 Therefore,

 the e’dosed office order No.4(35)/2013- -14/Admn dated 13-06-2014 may be treated as

fifteen days notice in advance fro' the termination of your services as on 30-06-

2014(A.N).

(Shai Nawab
D.P.W.O. KOHAT. y

- Copy to:-

1- Accountant (local) for necessary action.
2- Personal file of the ofﬁc'al concerned.
D.P.W.0O. KOHAT.
5’2 a
ppest? €7

‘é)f/
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| GOVERNMENT OF KHYBER PAKHTUNKHWA
~ DISTRICT POPULATION WELFARE OFFICE,
| I\OHAT '

F.No.33(7)2011/Admn; -~Dated Kohat the 13" June 2014

To,

Miss.. Mahpara Parveen
Family Welfare. Worker
FWC Dhoda Kohat

| ' ' ' .
Subject: COMPLETION OF ADP PROJECT i.e PROVISION FOR POPULATION
'WELFARE DEPARTMENT, KHYBER PAKHTUNKHWA o

The subject project is gomg to be completed on 30-06-2014.’ Therefore,

~ the e’closed office order No.4(35)/2?13 14/Admn dated 13-06- 2014 may be treated as

fifteen days notice in advance fro' the termination of your services as on 30-06-
2014(A.N). I

(Shai Nawab
D.P.W.0. KO AT. /

Copy to:-
i- Accountant (Iocal) for necessary action.
2- Personal file of the off cial concerned
: R D.P.W.0. KOHAT.
ot l

Awest!
e wrf

2
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- CINTHE PESHAMWAR HIGH-COURT PESHAWAR oo

W. P Nof920 /2014 ' -
Muhammad Nadeem Jan s/o Ayub Khan WA Male District
Peshawar and others, : ‘ o
(Petitioners)
VERSUS
Govl ol Kbhyvber Pakhtunkhwa Scerctary Population Weltare =
Department, Khyber Pakhiunkhwa-touse No. 125/1 11, Sireet |
NO. 7 Delence Officer’s Colony. Khyber Road Peshawar and
others. ‘ i
(Rcspon(lcms)_, h
: ADDRESSES OF PARTIES |
Petitioner: o
L Muhammad, Nadeem Jan sio Avub Khan FWA Male District
Peshanvar, ' : o :
2o Muhamimad hmran sio Aliab Ahmad FWA - Male Districl IR
Peshawar, ~ . !
S dehanzaib w0 Fuf ARbar IF'WA Male Distriet Peshavwar, o
40 Sajida Parveen dio Bad Shah Klian /W W Female Distrie
« Peshawar, |
5. Abida Bibi D/O Hanil' Shah FWW Female District Peshawar, |
6. Bibi Amina d/o Fazali Ghani FWW female District Peshawar, :
7. Tasawar fgbal d/o 1gbal Khan FWA Female District Peshinwar, ,
8. Zeba Gul w/o Karim Jan FAW Female District Peshawar, Lo
9. Neclolar Munil w/o Inamullah FAW Female Distriet Peshawar,
I O.Muhammad  Riaz /0 Taj Muhammad  Chowkidar  District
Peshawar, '
Flabrabbme Khalil  s/o 0 Ghulam Sarwar Chowkidar - Distriet
Peshuwar, ' !
P2 Miss s Qaseeda Bibi w/o Nudie Muhammad  FWA  Fenle '
I3iswict Peshawar, |
|
|
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\Vi\ll Pi*’l 1T l()N UNDER ARTICLE l‘)‘) OF"
THE CONSTITYT TON OF THE ISLAMIC
Rl- PUBLIC OF l’/\l\l%l/\\l 1973

Prever i Wreit Petition:

On aceeptance ol this Writ” 1’Liltl()n an ‘\pptopu‘nc
Writ may please be issued (icd‘u g thaf Pclmonc rs {o
have been validly appointed on the po‘st‘s cm'rccl.ly
mentioned ngz\ins{ their mamies in-(he Scheme lhllllLlY
“Provision for lup.:mm)n \\’c!!au Programme’ £hc~y
are working against the said posts with no wmplaml
whatsoever, due to their hard work and efforts the
geheme against which the petitioners was dppumled

¢

has been hl‘(mghl on regutar hudwt 1hL pusts muunst

which the petitioners arc wori(ilw have buomg

regular/ permancent posts hence Petitioners are also

entitled  to be Sregularized in line  with “the

‘ reeularization ol other. stafl in simlar projects, the

Spetuctance on the part of  the respondents in

L.

regularizing  the service o (he Petitioners -and

project e 3() 6.2014 is malafide in faw and fraud upont

their legal rights, the Pehtmnus may . plms(, be

dectared as regular civil servant for all intent and

purposes or any ofher remedy deemed proper may

also be atlowed.

lmu im Relief

L!.lmmﬂ o relieve them oun the completion of. the: :

f'"s Ama p--, ,.‘.1

;' ""*‘-‘: § oy h ’ i
AN §u_ ‘b i




The l’urlwnus may plcaxc be Llllm\ el (’T.ontmuu on 1hu| posts
Avhich is bunw 1quLm/uI and brou“hl on lC"LI|dI hud%l 4nd be
paid their salaries alier

‘petition.

3.

Respectully Submited:

scheme  namely  Provision . for  Population  Welfare
Programme™ for a period of 5 year.2010-2015, this integral

‘scheme aims were:
Lo Too suengthen  the Lamily  through cneouruging

responsible  parenthood.  promoting — practice ol

veproductive health & Family planning, improving

A _ basic health & thereby enhancing socio. economic
- ' wellbeing.
Cilo To intreduce - participatory approach  whereby

stakeholders are involved & ownership of program rest

with the community™

(Copy ol the PC-1 is attached as annexure “A”)

2. That the respondents Lo carry out the purpescs of this scheme
advertisement  different posts  in cli'l’l';erenl' districts. 1t is
however pertinent o mention here that' tll‘l\c advertisement did
not lind mcnl‘imi of any project. the pelitioners while holding
the  preseribed  qualifications  applied  for  the  post
commensurate  with - their quali!‘]culfon, they  remained

Csuceesstul in the  selection  process, thus alter the

recommendation of the departmental selection committee,

30.6.2004 it lhg dcu\mn ol wul

That provincial Govt Flealth department has approved a .




J

i

0.

‘1hx appm\al ol the competent aulhouly -in- llu. plC\Llide

lhcv were ilppninlcd on AiTferent dat S in the scheme, with

manner. (Copies ol the a(lvullscmcni and apponn[mcnl 01del R T

are dlld(.hk_d as /\nm,,\u]c 3 c& C).

That (you are olluul dppmmmcnl on conlmu bash in thu

District Population Wullm Olfice Ior the Project L llb) .

That it would be pertinént o refer 1hat due to the L“()Ilb of

the project stall most ol the aims an(l object ol the project - IR

were achieved and in view ol 1hc importance the Govt,

seriously considered bringing the project on regular side, -

That the schemes in which the Petitioners were su\mg was
brought on the regular budget, the same was reported in the
press wherein relerence was made to the Senior Minister who
c.luin.wal Sthat the Govt have approved cereation of 560 posts
on regular side. (Copics of the news cutling 1s attached us

Annexure ).

That the petitioners agitated their regularization on their posts o

which have been duly sanctioned by the Finance Depurtment,
they also brought the matter in the notice of Provincial Gove
through MPAs, however, no action was taken theredn. .

(Copies of the procecdings are attached as Annesare L),

That the petitioners also requested o the respondents lor

treating them alike with those who were regularized in

action was laken thercon, : o :

& o,
,"17 ” '!irml oy foud

the reeularization of the scheme however fio A I




8.

o

Fhat the petitioners -have been discriminatec

regularization., and  the  judements.

Honourable Court have not been applied to the ciise of the

b

Petitioners. hence this treatment meted out to them is illegal

unlawlul. without lawful authority and ol no lcgal cllect. the

Petitioners felt themselves agerieved. ol the above acts and’

~

omission. and having no.other remedy available in law s

Cconstrained o invoke the Consl'il‘uti(')na-l-A.P.urisclicti(m‘ of this.

Flonorable Couwrt inter alia on the following grounds:-

)

GCROUNDS OF WRIT PETITION:
T -.

AL That the petitioners have not been treated in accordance

with law and their vights secured and guaranteed under

~the law have been violated.

BThat this Honorable Court ina numbér of judaments

allowed  the cases ™ ol .:s‘imilurly placed  cmployces
including of contract Doctors v W.P. No. 1510 /7 2007

Llccinlcci on I8-11-2008 ;‘m('l decided a point of law in the -

matter of regularization ol cdntract employecs. however
the respondents are illegally denying this bcﬁciil to the
Petition. the Honorable Supreme Court of Pakistan in a
aumber of judgments held that where a point of law is
decided by the Supreme Court or the Courts which not
only cover the cases ol the civil servants who litigated but
ol" other also who may not have liligafed, in such cases

the dictate ol good governance demands that such benefit

in the matter of

rendered by this

P

PR



—

k.

9,

- be extendéd 1o these Civil Servants - who may not have: -
Jitigated instead of forcing them to recourse to litigation,
Sthus the department violatéd-such  principles. and acted )

ilegally, reference can bermade to the judgment’reported

S COMLIR 2009 Page-1. -

That the Petitioners were (it dind eligible Tor the subject

post and were duly recommended for appointment by the

appropriate departmental selection committee and the

competent  authority  issued  the orders, - oll their,

“appointment, theretore they have matured their rights for

regularization against the post held by them.

That the scheme where the Petitioners were posted was
brought on regulur side. tierelore. the pelitioners have a
vioht to continue on the posts despite the closure of the

project. on the regularization ol the posts.

That the inaction on the 'pﬁ‘rt ol the respondents are
adversely ul’I’écL‘ing.their careers. they would become
ovcrugcl [or fresh appoiniment, hence the probrietar)’f
demands  that  the  Petitioners  should  be ukloweél

reinstatement and should be regularized,

That it is pertinent to point out here that similar
emplovees appointed on the same  advertiscment. on
which the petitioners were considered o be appointed in

yrojeel. while the other emplovees were appointed on
proj vee

reaular basis and serving as regular civil servant. this

a3
3

A




T Y aument ma,u,d'u’m o th. pumonu is ]nnhly illegal and

not mlmlamab!c.

- they have been appointed in the preseribed manner. henee

they should not suller for the administrative slackness /

inactions in not regularizing the petitioners..

cireumstances the ])I'U']L‘Cls- when brought on regular side
its emplovees are also regularized bul in the case ol the
petitioner they L't -been diwrimin;ll.c(l against and thus
deprived o1"mgul;n*iz.ution, (Copies. ol die regularization

orders gre attached as Annexure 1)

I That the petitioners seek the permission of this Honorable
Court to rely on additional grounds at the hearing ol this
Appeal.

Interim Reliel

The Petitioners may please be allowed to continue on their posts

wlich is being reeutarized and brought on regular budget and be

N

paid their salaries alter 3020 14 Gl te decision o writ petition,

[t is. theretore. praved that on acceplancee oF this Writ
Petition an appropriate Writ may please be issued as prayed

lor in the heading of this Petition.

bt ' Petitioners

wa ' : Through

. P
M"”d

i;"'

G, That the Petitioners fulfilled the ceriteria {Gr-appointment. ™

L That it is ‘pertinent (o point out here that in simitar ™




Advocate Peshawar

- Listof BBooks:- : S B
1. Constitution, 19737

2. Books according to need.

CERTIFICATE -~

Certificd that no writ petition on the same subject and between

he same parties have been filed previously or concurrently,

Petitioners

~.

s bencna b de nT s onrmbn s ¢ R Mmoo oA

5 T A e 2,

CAJAZANWAR

.
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IN THE SUPREME COURT OF PAXISTAN
( Appellate Jurisdiction )

PRESENT:

MR. JUSTICE ANWAR ZAHEER JAMALI, HCJY
MR. JUSTICE MIAN SAQIB NISAR

MR. JUSTICE AMIR HANI MUSLIM A
MR. JUSTICE IQBAL HAMEEDUR RAHMAN
MR. JUSTICE KHEILJI ARIF HUSSAIN

-

C TAL NO.134-P OF 2013
{On appeal against the judgment dated 24-03-2011 passed by the Peshawar
High Court, Peshawer, in Review Petition No.103/2009 in WP. No.59/2009)

Govt. of KPK thr. Secy. Agriculturc V5. Adnanullah
and others ‘

CIVIL APPEAL NO.135-P OF 2013

{On appeat against the judgment dated 22-09-203 1 passed by “he Peshawar
High Court, Peshawar, In Writ Petition No.2170/20] i

Chief Secy. Govt. of KPK & others Vs, Amir Hussain and others

CIVIL APPEAL NO.136-P OF 2013
(On appeal against the judgment dated 07-03-2012 pessed by the Peshawar
High Court, Peshawar, in Wit Petition No.1897/201 17 .

Govt. of KPK and others Y3, Muhammad Younas and others

CIVIL APPEAL NO.137-P OF 2013
(On appeal against the judgment dated 13-03-2012 passcd by the Peshawar .
High Court, Abbottabad Bench, in Writ Petition No.200-A72012) b

Govt. of KPK and others-  * - Vs. Attaullah Khen and othbrs

CIVIL APPEAL NO.138-P OF 2013

(On eppeal against the judgment dated 20-06-2012 passed by the Peshawar
High Court, Mingora Bench (Der-ul-Qaza), Swat in W.P. No.189-M/201 2)

"Govt. of KPK thr. Secy. Agriculture V. Muhammad Ayub Khan -

Livestock Peshawar and others

CIVIL APPEAL NQ.52-P OF 2015

(On appeal against the judgment dated 5-12-2012 passed by the Peshawar
High Court, Peshawar in Writ Petition No.3087/2011)

Govt. of KPK thr. Chief Secretary Vs. Qalbe Abbas and another
and others .

CIVIL APPEAL NO.1-P/2013
(On eppeal ngainst the judgment dated 10-05-2012 passed by the Peshawar

High Court, Mingora Bench (Dar-ul-Qaza), Swat in Writ Petition No.2474/2011)

District Officer Community ¥s. Ghani Rehman and others
Development Department (Social

Weifare) and others

CIVIL APPEAL NO.133-P OF 2013 '
(On appea) agninst the judgment dated 17.05-2012 passed by the Posberwer
High Court, Mingor Bench (Dar-ul-Quza), Swat, ia ViR Pettion Na 2001/2005)

Govt. of KPK thr. Secretary zs. iftikhar Hossain and others

. e - . m————




Livestock and others

CIVIL APPEAL NO.113-P OF 2013

{On appeal against the judgment dated 17-05-2012 passed by the Peshawar
High Court, Mingora Bench (Dar-ul-Qaza) Swat, in Writ Petition No.2380/2009)

Govt. of KPK thr. Sccretary LT, Vs. Muhammad Azhar and others
Peshawar and others

CIVIL APPEAL NO.231 OF 2015

Ao e D0 S (Y. 001 LM UL

(On appeat against the judgment dated 24-04-2014 passed by the Peshawar
High Court, D.L.Khan Bench, in Writ Petition No.37-D/2013)

Govt. of KPK thr. Secy. Agriculture, Vs. Safdar Zaman and others
Livestock, Peshawar and another P

CIVIL APPEAY NO.232 QF 2015
(On appeal against the Judgment dated 24-04-2014 passed by tho Peshawar

High Court, D.I.Khan Bench, in Writ Petition No.97-D/2013)
Govt. of KPK thr. Secy. Agriculture, Vs. Innayatullah and others
Livestock, Peshawar and another

PETITION NO.600-P QF 2013
(On appeal ogainst ths judgment dated 06-06-2012 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.1818/7201 1

Govt. of KPK thr. Chief Secy. and Vs, Noman Adil and others
others '

CIVIL PETITION NO.496-F OF 2014

(On appeal against the Jjudgment dated 26-06-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.1730-P/2014)

Govt. of KPK thr. Chief Secretary Vs. Muhammad Nadecm Jan and
Peshawar and others othess

CIVIL PETITION NO.34-P OF 2015
(On eppeal against the judgment dated 23-09-2014 passed by the Peshawer
High Court, Peshawar, in Writ Petition No.141-P/2014)

Dean, Pakistan Institute of ‘Vs. Muhammad Imran and others

Community Ophthalmology (PICO),
HMC and another

CIVIL PETITION NO.526-P OF 2013

(On appeal against the judgment dated 12.3.2013 passed by the Peshawar
High Court Peshawar, in Writ Petition No.3 76-P/12)

Govt. of KPK through Chief Vs, Mst. Safia
Secrctary Peshawar and others

CIVIL PETITION NO.527-P OF 2013

(On eppcal against the judgment dated 12.3.2013 passed by the Peshawar
High Court Peshawar, in Writ Petilion No.377-P/201 2)

Govt. of KPK through Chief Secy. Vs, Mst. Rehab Khattalk
Peshawar and others

CIVIL PETITION NQ.528-P QF 2013
{On appeal against the Judgment dated 12-03-2013 passed by the Peshawar
High Court Peshawar, in Writ Petition No.378-P/2012)

Govt. of KPK through Chief Secy.  Vs. Faisal Khan
Peshawar and others

CIVIL PETITION NO.28-P OF 2014
(On appeal against the judgment datzd 19-09-2013 pocd e fae Priarmme

- m— .
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High Court, Mingora Bench (Dar-ul-Qaza) Swat, in Writ Petition No.4335-P/2010)

Govt. of KPK through Chief Secy. Vs, Rahimullah and others
Peshawar and others-

CIVIL PETITION NO.214-P O) 2014

{On appeat against the Judgment dated 30-01-2014 passed by the Peshawar
High Court Peshawar, in Writ Pefition No.2131-P/2013)

Govt. of KPK through Chief Scey. Vs, Mst. Fauzia Aziz
Peshawar and others

CIVIL PETITION NO.621-P OF 2015
(On appeal against the judgment dated 08-10-2015 povsed by the Pesimwar

High Court, Abbottubad Bench, in Writ Petition Mo.55-A/2015) -~ I e

Govt. of KPK through Chief Secy. Vs, Mst, Mai;ica Hgab Chishti
Peshawar and others

CIVIL PETITION NO.368-P OT 2014

{On appeal against the Jladganem dated 01-04-2014 passed by the Peshawar
High Court Peshawar, in Writ Petition No.351-P/2013)

Govt. of KPK through Chicf Secy. Vs, Imtiaz Khan
Peshawar and others

CIVIL PETITION NO.369-P OF 2914

{On appeal against the judgmcni dated 01-04-2014 passed by 1he Peshawar
High Court Peshawar, in Writ Petition No,352-1/2013)

Govt. of KPK through Chief Secy. Vs, Wagar Ahmed
Peshawar and others :

CIVIL PETITION MNO.370-P OF 2014
(Or appeal against the judgment dated 01-04-2014 passed by ﬁic Peshawar
High Court Peshawar, in Writ Petition No.353-P/2013)

" Govt. of KPK through Chief SCL}’ Vs. Mst. Nafeesa Bibi
Peshawar and others . R .

CIVIL PETITION N 0 371~P OF 20]4

{On appes! against the judgmcm dated 01-04.2014 pm.';cd by the Peshawar
High Court Peshawat, in Writ Petition No.2454-1/2013)

Govt, of KPK through Chief Secy. Vs, Mst. Naima
Peshawar and others

CIVIL PETTTION NO.619-P OF 2014

{On appeal against the judgment dated 18-09-2014 passed by the Peslmwar
High Court Peshawar, in Writ Petition No 2428-P/2013)

Govt. of KPK through Chief Secy. ¥s. Muhammad Azam and others
Peshawar and others

CA.134-P/2013 Mr. Waqar Ahmed Khan; Addl. AG KPX
For the appellant(s) 1 Syed Masood Shah, SO Litigation.

Hafiz Attaul Memeen, SO. Litigation (Fin)
Muhamriad Khalid, AD (Litigation)
Abdul B adi, SO (Litigation)

For the Respondent(s) 1 M. Imtiaz Ali, ASC

(Res. No.186, 188, 191) o Mr Ghulam Nﬁ}i Kimm ASC
(CMA.496-P/13)
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14-0/2013 ¢

CA135-2/2013
For the appellant(s)

For the Respondent(s)

CA136-P/2013
For the appellant(s)

For the Respondent(s)

CA137-P/2013
For the appellant(s)

For Respondents (2 to 6)

CA.138-2/2013
For the appellant(s)

For the Rcspéndcnt(s)

CA.52-P/2013
For the appellant(s)

For Respondent No. 1

For Respondent No.2.

CAL-P/2013
For the appellant(s)

For Respondents

(1-4,7,8, & 10-13) -

CA,133-P/2013
For the appellant(s)

For Respondents
(1-3,5&7)

For respondents
(4,8,9 & 10)

CA.113-P/2013
For the appellant(s)

For the Respondent(s)

CA231-P/2018
For the appellantfs)

For Respondents (1-3)
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Mr. Wagar Ahmned Khan, Addl. AG KPK.
Hafiz S. A. Rehman, Sr. ASC

Mr. Imtinz Ali, ASC

M. Wagar Abmed Khan, Addl. AG KPK

Hafiz S, A. Retunan, Sr. ASC

Mr. Iratiaz A, ASC & ool iy v

Mr. Wagar Ahmed Khan, Addl. AG KPK

Mr. Ijaz Anwar, ASC

Mr. Wagar Ahmed Khan, Addl. AG KPK

Not represented.

Mr. Wagar Ahmed Khan, Addl. AG KPK
In person (Absent)

Not represented.

Ms. Waqar Ahmed Khar, Addl. AG KPK =

Mr. Ghulam Nabi Khan, ASC
Mz, Khushdil Khan, ASC

Mr. Wagar Ahmed Khan, Addl. AG KPK

Mr. Ghulara Nabi Khan, ASC

Not represented.

Mr., Wegar Ahmed Khan, Addl. AG KPK. .

Ghulam Nabi Khan, ASC

¢ Mr. Wegar Ahmed Khan, Addl AG KPK

Mz, Shouib Shebeer, ASC
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CA.232-P/2015
For the appeliant(s) , Mr. Weqar Ahmed Khan, Addl. AG KPK

For Respondent No. 1 :  Mr. Shoaib Shaheen, ASC

CP.600-P/2014
For the Petitioner(s)

.

Mr. Wagar Ahmed Khan, Addl. AG KPK

For the Respondent(s) :  Mst. Sadia Rehim (in person)

CP.496-P/2014 Mr. Waqar ALmed Khan, Addl. AG KPK
For the Petitioner(s) * : Noor Afzal, Director, Population Welfare
Departmznt. -

For the Respondent(s) ¢ Mr. Khushdi} Khan, ASC

CP.34-2/2014 :
For the Petitioner(s) i Mr. Shakecl Ahmed, ASC

For the Respondent(s) :  Syed Rifagat Hussain Shah, AOR
CPs.526 to 528-P/2013 :
For the Petitioner(s) :  Mr. Wagar Ahmed Khan, Addl. AG KPK

For the Respondent(s) *  Mr. Jjaz Anwar, ASC

CP.28-P/2014
For the Petitioner(s) *  Mr. Waqar Abmed Khan, Addl. AG KPK

For the Respondent(s) ¢ Mr. Ghalam Nabi Khan, ASC
Mr. Khushdil Khan, ASC

CPs.214-2/2014, 368-

371-P2014 and 619-  , Mr. Wagar Ahmed Khan, Addl. AG KPK.
P/2014 & 621-P/2015,

For the Petitioner(s)

For the Respondent(s) :  Not represented.

Datc of hearing : 24-02-2016

AMIR HANI MUSLIM, J.- Through this common

judgment, we intend to decide the titled Appeals/Petitions, as common

questions of law and facts are involved therein.
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CA.134-P/2013

On Farm Water Management Project; KPK,

2. On 27.10.2004, various posts in the “On Farm Water
Management Project” werc advertised. In response to the advex“éiscﬁ}ent, the
Respondent, Adnanullah, applied for “he post of Accountant (BPS-11) for

which he was selected and appointed ‘or with effect from 31.12.2004. This

appointment was mmally for a penod of one yeax and iaim‘ was canszstf:nﬁy o

extended fmm txme o tlme on rccommendatlon cf the l’ct:uonsr In the o

year 2006, a proposal was moved for creation qf 302 regular vacancies to
accommodate the contract employees working in different Projects. The
Chief Minister KPK approved the proposal of 275 regular posts for this
purpose  with effect from 1.7.2007. Buring the interregnumm, the
Government of NWFP (now KPK) promulgated Amendment Act IX of
2009, thereby amending Section 19(2) of the NWFP Civil Servants Act,

1973 and NWFP Employees (Regularization of Services) Act, 2009.

However, the newly created regular posts did not include the Respondent’s .. .-,

post. Feeling aggrieved, he filed & Writ Petition which was allowed (on the

conceding statemcnt' of Addl. Advocate General) with the direction that if
the Respondent was eligible, his serv’ces should be regularized, subject to
verification of his domicile. The Revicw Petition filed by the Govt. of KPK

was dismissed being time barred. Thereafier, leave was granted in the

Petition filed by the Government of KPIL bcfore this Court.

CAN0.135-P/2013 & Civil Petition No.600-P of 2013

On Farns Water Management Project, KPK

3. On 23.06.2004, the Sccretary, Agriculturs, got published an

advertisement in the press, inviting Applications for filling up the posts of

oV oo
€ ¢

Water Management Officers {Zi“'&s%- and Water Management
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Officers (Agriculture) in BS-17, in the NWFP for the “On Farm Water
Management Project” on contract basis. The Respondents applicd for the

said posts and in November, 2004 and February 2005 respectively, they

were appointed for the aforemcntion:e.d posts on contract basis, initially for
a period of one year and later extendable to the remaining Project period,
subjcct to their satisfactory performance and on the recommendations of the
Departmental Promotion Committec ufter completion of rcquisitc one
month pre-service training. In the vear 2006, a proposal for restructuring
and establishment of Regular Offices for the “On Farm Water Management
Deparﬁnent at District level was made. A summary was preparcd for the
Chief Minister, KPK, for creation of 302 regular vacancies with the
recommendation that eligible temporary/contract cmployces working on
diffcrent Projects may be accommodated against rcgular posts on the basis
of their seniority. The Chief Minister approved the summary and
accordingly, 275 rcgular posts werc created in the “On Farm Water
Management Department” at District level w.e.f 01.07.2007. During the
interregnum, the Government of NWFP (now KPK) promulgated
Amendment Act IX of 2009, thereby amend'ing Section 19(2) of the NWFP
Civil Servants Act, 1973 and NWFP Employces (Regularization of
Services) Act, 2009. Howecver, the r‘»crviccs of the Respondents were not
regularized. Feeling aggricved, they filed Writ Petitions before the
Peshawar High Court, praying that employees placed in similar posts had
been granted r.elief, vide judgment dated 22.12.2008, therefore, they were
also entitled to the same trecatment. The Writ Petitions were disposcd of,

vide impugned orders dated 22.09.2011 and 06.06.2012, with the direction

to consider the case of the ST Olight of the judgment dated
o v / 4 ]
Countas ]
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22.12.2008 and 03.12.2009. The Appell:nts filed Petition for leave to

Appeal before this Court in which leaye was granted; hence this Appeal and

Petition,

C.AMNo.136-P of 2013 to 138-P of 2013
On Farm Water Management Profect, KPK

4. In the years 2004-2005, the Respondents were appointed on

various posts on contract basis, for an initial! period of one.year and -

extendable for the remaining Project period subject to their satisféctory
performance. In the year 2006, a proposal for restructuring and
establishment of Regular Offices of “On TFarm Water Management
Department” was made at District level. A summary waé prepared for the
Chief Minister, KPK, for creation of 302 regular vacancies, recommending
that eligible temporary/contract employees who, at that time, were working
on different Projcots may be accommodated against regular posts on the

basis of seniority, The Chief Minister approved the proposed sumimary and

accordingly 275 regular posts werr created in the “On Farm Water: ="

Management Department” at District level w.e.f 01.07.2007. Dﬁring the
interregnum, the Government of NWFP (now KPK) promulgated
Amendment Aet IX of 2009, thereby amending Section 19(2) of the NWFP
Civil Servants Act, 1973 and NWFP Employees (Regularization of
Services) Act, 2009. However, the services of the Respondents were not
regularized. Feeling apgrieved, they filed Writ Petitions before the
Peshawar High Court, praying therein that employces placed in similar
posts had been granted relief, vide judgment dated 22.12.2008, therefore,
they were also entitled to the same treatment. The Writ Petitions were

disposed of, vide impugned orders dated §7.03.2012, 13.03.2012 and
* /',\ ;s Loy
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20.06.2012, with the direction to consider the case of the Respondents in
the light of the judgment dated 22.12.2008 and 03.12.2009. The Appellants

filed Petition for leave to Appeal before this Court in which leave was

granted; hence these Appeals.

Ciyil Petition No.619-P/2014
Establistonent of Database Development Based on Elecironic Tools (Project)

5. .. Inthe-year'2010 and 2011, in pursuance of an advertisement,
upon the recommendations of the Project Selection Committec, the
Respondents were 'appointed as Data Base Developer, Web Designer and
Naib Qasid, in the Project namely “Establishment of Data Base
Development Based on Electronic Tools™ including “MIS, Social Welfare
and Women Devclopmént Department”, on contract basis, initially for one
year, which period was extended from time to time. However, the services
of the Respondents were terminated, vide order dated 04.07.2013,
irrespective of the fact that the Pfojeci, life was extended and the posts were

brought under the regular Provinciai Budget. The ‘Respondents impugned

their termination order by filing Wri: Fetition No.2428 of 2013, belore the
Peshawar High Court, which was disposed of by the impugned judgment
dated 18.09.2014, holding that the Respondents would be treated at par, if |
they were found similarly placed, as held in judgments dated 30.01.2014
and 01.04.2014 paésed in Writ Petitions No.2131 of 2013 and 353-P of
2013. The Appellants challenged the judgment of the learned High Court

" before this Court by filing Petition i‘cn leavcétg Appca

s g«mw&
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Ciyll Petitions No.368-P of 2014 to 371-P 0f2014

Industrial Training Centre Garhi Shehsdod and Industrial Tralning Centre Garha Tajak,
Peshawar

6. In t‘he ycar 2008, upon the rccommendations of the
Dcpartmental Selection Committee, after fulﬁlling all the codal formalitics,
the Respondents were appointed on contract basis on various posts in
Industrial Training Centre Garhi Shehsdad and Industrial Training Centre
Garha Tajak, Peshawar. Their period of contract was extended from time to
time. On 04.09.2012, the Scheme in which the Respondents were working
was brought under the regular Provincial Budget, but the scrvices of the
Respondents despite regularization of the Scheme were terminated vide
order dated 19.06.2012. The Respoiadents filed Writ Petitions No.351-P,
352, 353 and 2454-P of 2013, against the order or termination and for
regularization of their services on the ground that the posts against which
they were appointed stood regularized and had been converted to the
regular Provincial Budget, with the approval of the Competent Authority.
The learned Peshawar High Couit, vide common judgment dated
01.04.2014, allowed the Writ Petitions, reinstating the Respondents in
Service from the date of their termination with all conscquential benefits.

Hence these Petitions by the Petitioners.

Civil Petition No.214-P of 2014

Welfarc Home for Destitute Children, Charsadda.

7. On 17.03.2009, a post of Supcrintendent BS-17 was
advertised for “Welfare Home for Destitute Children”, Charsadda. The
Respondent applicd for the samc and upon recommendations of the
Departmental Selection Committee, she was appointed at the said post on
30.04.2010, on contractual basis till 20.06.2011, beyond which period her

contract was extended from time to time. apainst which the
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Respondent was serving was brought under the regular Provincial Budget
wef 01.07.2012. However, the services of the Respondent were
terminated, vide order dated 14.06.2012. Fecling aggrieved, the Respondent
filed Writ Petition No.2131 of 2013, which was allowed, vide impugned
judgment dated 30.01.2014, whereby it was hcld that the Respondent would
be appointed on conditional basis subject to final decision of this apex
Court in Civil Petition No.344-P of 2012. Hence this Petition by the Govt,
of KPK.

Civil Petition No.621-P of 2015

Daar-ul-Aman Haripur

8. On 17.03.2009, a pcst of Superintendent BS-17 was
advertisement for “Darul Aman”, Heripur. The Respondent applied for the
said post and upon recommendations of the Departmental Selection
Committee she was appointed w.e.f. 30.04.2010, initially on contract basis
till 30.06.2011, beyond which her period of contract was extended from
time to time. The post against which the Respondent was serving was
brought under the regular Provincial Budg;:t w.e.f 01.07.2012. However,
the services of the Respondent were .tetminatcd, vide order dated
14.06.2012. Fecling aggrieved, the Respondent filed Writ Petition No.55-A
of 2015, which was allowed, vide impugned Jjudgment dated 08.10.2015,
holding that “we accept this writ Petition and pass same order as has
already been passed by this Court i W.P.No2131-P of 2013 decided on
30.01.2014 and direct th;e respondents .to appoint the Petitioner on
conditional basis subject to final dicisicn of the Apex Court in Civil

Petition No.344-P of 2012.” Hence m;. ctition by the Govt. of KPK.

-4
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Civil Petition No.28-P of 2014

Darul Kafala, Swat,

9, In the year 2005, the Government of KPK decided to
establish Darul Kafalas in diffcrent districts of the Province between
01.07.2005 to 30.06.2010. An advertisement was published to fill in
various posts in Darul Kafala, Swat. Upon recommendations of the
Departmental Selection Committee, the Respondents were appointed on
various posts on contract basis for a period of one year w.e.f 01.07.2007 to
30.06.2008, which period was extended from time to time, After expiry of
the period of the Project in the year 2010, the Government of KPK has
regularized the Project with the approval of thc Chief Minister. However,
the services of the Respondents were terminated, vide order dated
23.11.2010, with effect from 31.12.2010. The Respondents challenged the
aforesaid order before the Peshawar High Court, inter alia, on the ground
that the employees working in other Darui Kafalas have been r.cgularizcd
except the employees working in Dirul Kafala, Swat. The Respondents
contended before the Peshawar High Court that the posts of the Project
were brought under the regular Provincial B.Lxdget, therefore, they were also
enti.tled to be treated at par with the other employees who were rr;gulurized
by the Government. The Writ Petition of the Respondents was allowed,
vide impugned judgment dated 19.09.2013, with the direction to the
Petitioners to reg@arize the services of the Respondents with cffect from

the date of their tetination.

v

Civil Petitions No.526 to 528-P of 2013

Centre for Mentally Retarded & Physically Hondicapped (MRE&PH), Nowshera, and Welfare
Home for Orphan Female Children Nowshers

10. The Respondents in these Petitions were appointed on
contract basis om various \ 7 recormmendations of the
e e e Convt Asseciele: .
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Departmental Selection Committee in the Schemes titled “Centre for
Mentally Retarded & Physically Hardicapped (MR&HP)” and “Welfare
Home for Orphan Female Children”, Nowsﬁcra, vide order dated
23.08.2006 and 29.08.2006, respectively. Their initial period of contractual
appointment was for one year till 30.06.2007, which was extended from
time to time till 30.06.2011. By notification dated 08.01.2011, the above-
titled Schemes were brought under the regular Provincial Budget of the
N.WF.P. (now KPK) thh the approval of the Competent Authority.
However, the services of the Fespondents werc tcrminated w.e.f
01.07.2011. Feeling aggricved, the Respondents filed Writ Petitions
No0.376, 377 and 378-P of 2012, contending that their services were
illegally dispensed with and that they were entitled to be regularized in
view of the KPK Employees (Regularization of Services Act), 2009,
whereby the services of the Project employeces wbrking on contract basis
had been régularized. The lcaned High Court, while relying upon the
Jjudgment dated 22.03.2012, passed by this Court in Civil Petitions’
No0.562-P to 578-P, 588-P to 589-P, 605-P to 608-P of 2011 and 55-P, 56-P
and 60-P of 2012, atlowed the Writ Petitions of the ReSpondcms; directing
the Petitioners to reinstate the Respondénts in service from the date of their

termination and regularize them from rhe date of their appointments. Hence

these Petitions.

Civil Anpeal No.52-P o£2615
11. On 23.06.2004, the Secretary, Agriculture, published an

advertisement in the press, inviting Applications for filling up the posts of

Water Management Officers (Engincering) and Water Management

@Ofﬁ/cers (Agriculture), BS-17, in the N?Z@e “On Farm Water
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Management Project” on contract basis. The Respondent applied for the
said post and was appointed as such' on contract basis, on the
recommendations of the Departmental Promotion Committee after
completion of a requisite one montl‘l -pre-service training, for an initial
period of one year, extendable till cor.:n:pletion of the Project, subject to his
satisfactory performance. In the year 2006, a proposal for restructuring and
establishment of Regular Offices of. the {“On . Farm Water Management
Department” at District level was made. A summary was prepared for the
Chief Minister, KPK, for creation of 302 regular vacancics, reconunending
that eligible temporary/contract employces working on different Projects
may be accommodated against regula: posts on the basis of their seniority.
The Chief Minister approved the summary and accordingly, 275 regular
posts were created in the “On Farm Water Managemcnt Department” at
District tevel w.e.f 01.07.2007. During the interrcgnum, the Government of
NWFP (now KPK) promulgated Amendment Act IX of 2009, thereby
amending Section 19(2) of the NWFP Civil Servants Act, 1973 and enacted
the NWFP Employees (Regularizaticn of Services) Act, 2009. However,
the services of the Respondent wcre rot regularized. Fecling aggrieved, he
filed Writ Petition No.3087 of 2011 before the Peshawar High Court,
praying that employees on similar posts had been granted rclief, vide
judgment dated 22.12.2008, therefore, he was also entitled to the same
treatment. The Writ Petition was allowed, vide impugned order datcd
05.12.2012, with the direction to the Appellants to regularize the services of
the Respondent. The Appellants filed Petition for leave to Appcal before

this Court in which leave was granted; hence this Appeal.
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Civil Appeal No.01-P of 2013

Welfare Home for Female Children, Malahand af Batkhela and Industrial Tralning Centre at
Garil Usman Khel, Dargal. -

12. In response to an advertisement, the Respondents applied for
different positions in the “Welfare Heme for Female Children”, Malakand
at Batkhela and “Female Industrial Training Centre” at Garhi Usman Khel.
Upon the recommendations of the Departmental Selection Committee, the
Respondents were aﬁpointcd on different posts on different dates in the
year 2006, initially on contract basis for a period of one year, which period
was extended from time to time. Howzver, the services of the Respondents
were terminated, vide order . dated 09.07.2011, against which the
Respondents filed Writ Petition No.2474 of 201 1, inter alia, on the ground
that the posts against which they were appointed had been converted to the
budgeted posts, therefore, they were entitled to be‘regularizcd alongwith the
similarly placed and positioned empoy2es. The learned High Court, vide
impugned order dated 10.05.2012, allowcd the Writ Petition of the
Respondents, direc‘ting the Appellants to censider the case of rcguiarization

of the Respondents. Hence this Appea. by the Appellants.

Civil Appenis No.133-
Establishment and Upgradation of Veterinary Qutlets (Phase-I1D)-ADP

13. Conscquent upon recommendations of the Departmental
Selection Committee, the Respondents were appointed on different posts in
the Scheme “Establishment and Up-gradation of Veterinary Outlets (Phase-
UDADP”, on contract basis for the entirc duration of the Project, vide
orders dated 4.4.2007, 13.4.2007. 17.4.2007 and 19.6.2007, respectively.

The contract period was extended g'om time to time when on 05.06.2009, a
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notice was served upon them, intimating them that their services were no'
longer required after 30.06.2009. The Respondents invoked the
constitutional jurisdiction of the Peshawar High Court, by filing Writ
Petition No.2001 of 2009, against the: order dated 05.06.2009. The Writ
Petition of the Respondents was dispc;scd of, by judgment dated
17.05.2012, directing the Appellants to treat the Respondents as regular
employees from the date of their termination.” Hence this Appeal.by the

Appellants.

Civil Appeal No.1 13-P 0£2013

Establishment of One Sclence and One Computer Lab in Schools/Colleges of NWFP

14, On  26.09.2006 upon the. recommendations of the
Departmental Selection Committee, the Respondents were appointcd on
different posts in the Scheme “Establishment of One Science and One
Computer Lab in School/Colleges or NWFP”, on contract basis. Their
terms of contractual appointments were extended from time to tune when

on 06.06.2009, they were served with a nctice that their services were not

required any more. The Respondents filed Writ Petition No.2380 of 2009,

which was allowed on the analogy of judgment rendered in Writ Petition
No.2001 of 2009 passed on 17.05.2012. Hence this Appeal by the

Appellants.

Civil Appeals No.231 and 232-P of 2015
National Program for improvement of Water Coirses I3 Pakistan

15. Upon the recommendations of the Departmental Selcction
Committee, the Responﬂenw in both the Appcals werc appointed on
different posts in “National Program for Improvement of Water Courses in
Pakistan™, on 17*" January 2005 and 19% November 2005, respectivcly,

initially on contract basis for a period of one year, which was cxtended
A
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from time to time. The _Appellarts terminated the scrvice of the
- Respondents w.e.f 01.07.2011, therefore, the Respondents approached the

Peshawar High Court, mainly on the. ground that the employees placed in

similar posts had approached the High Court through W.Ps.No.43/2009,
84/2009 and 21/2009, which Petitions were allowed by judgment dated
21.01.2009 and 04.03.2009. The Appellants filed Review Petitions before
the Peshawar Hig;l bouﬁ, which werc disbosed-of but still d&squaliﬁed the
Appellants filed Civil Petitions No.85, 86, 87 and 91 of 20i0 before this

Court and Appeals No.834 to §37/2010 arising out of said Pctitions were

eventually dismissed on 01.03.2011. The learned High Court allowed the
Writ Petitions of the Respondents with the direction to treat the

Respondents as regular employees. Hance these Appeals by the Appellants.

Ciyil Petition No.496-P of 2014.
FProvision of Population Welfare Programme

16. " In the year 2012, conscquent upon the recommendations of
the Departmental Selection Committee, the Respondents were appointed on
various posts in the project namely “Provision of Population Welfare
Programme™ on contract basis for the entire duration of the Project. On
08.01.2012, the Prc'>ject was brought under the regular Provincial Budget.
The Respondents applied for their regularization on the touchstone of the
Jjudgments already passed by the learned High Court and this éourt on the
subject. The Appellants contended that the posts of the Respondents did not
fall under the scope of the intended regularization, therefore, they preferred
Writ Petition No.1730 of 2014, which was disposed of, in view of the
Judgment of the learned High Court datedD30.01.2014 passed in Writ

8 ‘2’
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Petition No.2131 of 2013 and judgment: of this Court in Civil Petition

No.344-P of 2012. Hence these Appeals by the Appellants.

Clyil Petition No.34-P of 2015
Paldstan Institute of Conmumnunity Ophithalmology Hayainbad Medical Complex, Peshawar

17. The Respondents were appointed on various posts in the
“Pakistan Institute of Community Ophthalmology Hayatabad Medical
Complex”, Peshawar, in the years 2001, 2002 and from 2007 to 2012, on
contract basis. Through advertisement dated 10.01.2014, the said Medical
Complex sought fresh Applications througﬁ advertisement against the posts
held by them. Therefore, the Respondcﬁts filed Writ Petition No.141 of
2004, which was disposed of mére or less in the terms as state above.

Hence this Petition.

18. Mr. Wagar Ahmed Kkan, Addl. Advocate Gencral, KPK,
appeared on behalf of Govt. of KPK and submitted that the employces in
these Appeals/ Petitions were appointed on different dates since 1980. In
order to regularize their services, 302 new posts were created. According io
him, under the scheme the Project employees werc to be appointed stage
wise on these posts, Subsequently, a number of Project cmplo‘yces filed
Writ Petitions and the learned High Court directcd for issuance pf orders
for the regularization of the Project employees. He further submitted that
the concessional staternent made by the then Addl. Advocate Géncral,
KPK, before the learned High Court to “adjust/regularize the petitioners on
the vacant post or posts whenever falling vacant in future but in order of
scniority/eligibility.” was not in accordance with law. The employecs were

appointed on Projects and their appointmerits on these Projects were to be

@:ephated on the expiry of the stipulated that they will not
Court s ssociass
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claim any right of absorption in the Liepartment against regular posts as per
existing Project policy. He also referred to the' office order .- dated
31.12.2004 regarding appointment of Mr. Adnanullah (Respondent in CA.
No.134-P/2013) and subpmitted that he was gppointed on contract basis for a
period of one year and the above mentioned office order clearly indicates
that he was ncither entitled to pension nor GP Fund and furthermore, had
no right of seniority and or regular appointment. His main contention was
that the nature of appointment of these Project employees was evident from
the advertisement, office order and theu' appointment letiers. All these
reflected that they were not entitled to rep'ulanz,atxon as per the terms of

their appointments.

19. In the month of November 20006, a proposal was floated for
restructuring and establishment of Regular Offices of “On Farm Water
Management Department” at District level in NWFP (now KPK) which
was approved by the then Chief Minister KPK; who agreed to create 302
posts of different categories and the expenditure involved was to be met out
of the budgetary allo'cation. The employces already working in the Projects
were to be appointed on seniority basis on these newly created pbsts. Some
of the employees working since 1980 had‘prefcrcntial rights for thgir
regularization. In this regard, he also referred to various Notifications since
1980, whereby the Governor KPK. was pléascd to appoint the candidatcs
upon the recommendations of the KPK Public Service Commission on
different Projects on temporary basis and they werce to be governed by the

KPK Civil Servants Act 1973 and the: Rulss framed thereunder. 302 posts

ycreatcd in pursuance of the sunwnary pf ;006’ out of which 254 posts
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were filled on seniority basis, 10 through promotion and 38 by way of .

Court orders passed by this Court and or the learned Peshawar High Court.

He referred to the case of Govt. of NWEP vs. Abdullah Khan (2011 SCMR

898) whereby, the contention of the Appellants (Govt. of NWFP) that the
Respondents were Project employees appointed on contractual basis were
not entitled to be regularized, was not accepted and it was observed by this
Court that definition of “Contract appoinu-r’xcgt” contained in Section
2(1)(aa) of the NWFP Employees (Regularization of Services) Act, 2009,
was not attracted in the cases of the Respondent employees. Thereafter, in
the case of Government of NWEP v: _Kaleem Shah (2011 SCMR 1004),

this Court followed the judgment of Govt. of NWEP s, Abdullah Khan

(ibid). The judgment, however, was wrongly decided. He further contended
that KPK Civil Servants (Amendme;l't) Act 2005, (whereby Section 19 of
the KPK. Civil Servants Act 1973, wus substituted), was not applicable to
Project empioyees. Section 5 of the KPK Civil Servants Act 1973, states
that the appointment to a civil service of the Province or to a civil post in
connection with the affairs of the Prm—fince‘shall be made in the prescribed
manner by the Govemnor or by a person authorized by the Governor in that
behalf, But in the cases in hand, the Project cm;;loyccs were appointed by
the Project Director, therefore, they could not claim any right to

regularization under the aforesaid provision of law. Furthermore, he

‘contended that the judgment passed by the learned Peshawar High Court is

liable to be set aside as it is solely based on the facts that the Respondents
who were originally appointed in 1980 had been regularized. He submitted

that the High Court erred in regularizing the employees on the touchstone

. of Article 25 of the Constitution of te Is'anic Republic of Pakistan as the
A
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employees appointed in 2005 and those in 1980 were not similarly placed
and, therefore, there was no question of discrimination. According to him,
they will have to come through fresh inductions to relevant posts if they
wish to fall uﬁder the scheme of rcgularizatic:n. He further contended that
any wrongful action that may have taken place previously, could not justify

the commission of another wrong on the basis of such plea. The' cases

where the orders were passed.by DCO without lawful authority could not

be said to have been made in accordarce with law. Thercfore, even if some
of the employees had been regularized due to previous wrongful action,

others could not take plea of being treated in the same manncr. In this

regard, he has relied upon the case of Government of Punjab vs. Zafar Igbal

Dogar (2011 SCMR 1239) and dodul Wahid vs. Chairman CBR (1998
SCMR 882). ’

20, - Mr. Ghulam Nabi Khan, learncd ASC, appcarcd on behalf of
Respondent(s) in C.As.134-P/2013, 1-P/2013 and C.P.28-P/2014 and
submitted that ali of his clients were clerks and appointed on non-
commissioned posts. He further submitted that the issue beforc this Court
had already been decided by four different benches’ of this Court from time
to time and one review petition in this regard had also been dismissed. He
contended that fifteen Hon’ble Judges of this Court had already given their
view in favour of the Respondents -+ nd the matter should not have ‘been
referred to this Bench for review. He. further contended that no employe;c
was regularized until and unless the Project on which he was working was
not put under the regular Provincial Budget as such no regular posts were

created. The process of regularizati ' by the Government itself

e v m e . - ]!I-.;w S o m—— e aece e s



il -

(5

without intervention of this Court and without any Act or Statutc of the
Government. Many of the decisions of the Peshawar High Court were
available, wherein the directions for regularization were issucd on the basis
of discrimination. All the present cases before this Court are related to the
category in which the Project became part of the regular Provincial Budget
and the posts were created. Thousands of employecs were appointed

against these posts. He referred to the: case of Zulfigar Ali Bhutto Vs. The

State (PLD 1979 SC 741) and submitted -that a review was not justifiable,

notwithstanding error being apparent on face of record, if judgment or
finding, although suffering from an erronecous assumption of facts, was

sustainable on other grounds available on record.

21, Hafiz S. A. Rehman, Sr. ASC, appeared on bchalf of
Respondent(s) in Civil Appeal Nos. 135-136-P/2013 and on behalf of all
174 persons who were issued notice vide leave granting order dated
13.06.2013. He submitted that various Regularization Acts i.e. KPK Adhoc
Civil Servants (Regularization of Services) Act, 1987, KPK Adhoc Civil
Servants (Regularization of Services) Act, 1988, KPK ﬁmployces on
Contract Basis (Regularization of Services) Act, 1989, KPK Employces on
Contract Basis (Regularization of Se;:vicds} {Amendment) Act, 1990, KPK
Civil Servants (Amendment) Act, 205, KPK Employecs (Regularization
of Services) Act, 2009, were promulgated to regularize the’ services of
contractual employees. The Responderts, ircluding 174 to whom he was
representing, were appointed during the year 2003/2004 and the services of

all the contractual employecs were regularized through an Act of legislature

i.e. KPK Civil Servants (Amcndmcnx ﬁ and the KPK Employeces

t
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(Regularization of Services) Act, 2009, wuis not applicable to present
Respondents. He referred to Section 19(2) of the KPK Civil”Servants Act
1973, which was substituted vide K¥K Civil Scrvants (Amendment) Act,
2005, provides that “A person though sclected for appointment in the
prescribed manner to a service or pos' on or afler the I*' day of July, 2001,
till the commencement of the said Act, but cppointment on contact basis,
shall, with effect from the commencement of the said Act, be deemed to
have been appointed on regular basis " };urthen.'mone, vidc- Notification
dated 11.10.1989 issued by the Government of NWFP, the Governor of
KPK was pleased to declare the “On Farm Water Management Directorate”
as an attached Department of Food, Agriculture, Livestock and Cooperation
Department, Govt. of NWFP. Moreover, it was also evident from the
Notification dated 03.07.2013 that 115 employees werc ;'cgularized under
section 19°(2) of the Khyber Pakhtunkhwa Civil Servants (Amendment)
Act, 2005 and Regularization Act, 2009 from the date of their initial
appointment. Therefore, it was a past and closed transaction. Regarding
summaries submitted to the Chief Minister for creat~i0n of posts, he clarified
that it was not one summary (as siwuted by the lcarned Addl. Advocate
General KPK) but three summaries submitted on 11.06.2006, 04.01.2012
and 20.06.2012, respectively, wﬁereby total 734 different posts of various
categories were created for these employees from the regular budgetary
allocation. Even thr;'Jugh the third summary, the posts were created to
regularize the employees in order to implement the judgments of Hon’ble

Peshawar High Court dated 15.09.2011, 8.12.2011 and Supreme Court of

Pakistan dated 22.3.2012. Approxi
7!

30% employees were
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récruited through KPK Public Servic: Commission and the Public Service

Commission is only meant to recommend t.¢ candidates on rcgular posts.

22. Mr. Imtiaz Ali, lcarne¢ ASC, appearing on behalf of the
Respondent in CA No.134-P/2013, submitted that there was onc post of
Accountant which had been created and that the Respondent, Adnanullah,
was the only Accountant who was working there. He contented that, even
otl:xerwise, judgment dated 21.9.2009 in Writ Petition N0.59/2009, was not
questioned before this Court and the same bad attained finality. He further
submitted that his Writ Petition was allowed on the strength of Writ

Petition No. 356/2008 and that no Appeal has been filed against it.

23. Mr. Ayub Khan, learned ASC, appeared in C.M.A 496-
P/2013 on behalf of employees whose services might be affected (to whom
notices were issued by this Court vide lcave granting order dated
13.06.2013) and adopted the arguments advanced by the senior learned

counsels including Hafiz S. A. Rehmax,

24, Mr. Ijaé Anwar, learnea ASC; appearcd in C.A 1}7-1’/2013
for Respondents No. 2 to 6, CPs.526-P to 528-P/2013 for Respondents and
for Appellant in Civil Appeal No.6C5-2/2015 (JR) and submitted that the
Regularization Act of 2005, is applicable to his casc and if benefit is given
to some employees then in.light of thc judgment of this Court titled

Government of Punjab Vs. Samina Peiveen (2009 SCMR 1), wherein it was

observed that if some point of law is dccided by Court relating to the terms
and conditions of a Civil Servant who litigated and there were other who

had not taken any legal proceedings, Ain such a case the dictates of justice
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and rules of good governance demana that the benefit of the said dccision
be' extended to others also who m.y rot be partics to that litigation.
Furthermore, the judgment of Peshawar High Court ;vhich included Project
employees as defined under Section 19(2) of the KPK Civil Servants Act
1973 which was substituted vide KPK Civil Servants (Amendment) Act,
2005, was not challenged. In the NWFP Employees (Regularization of
Services) Act, 2009, the Project employees have been excluded but in
presence of the judgment delivered by this Court, in the cases of Govt. of

NWEP vs. Abdullah Khan (ibid) and Govt. of NWFP vs. Kaleem Shah

(ibid), the Peshawar High Court had obscrved that the similarly placed

persons should be considered for rcgularization.

25. While arguing Civil Appeal No, 605-P/2015, he submitted

that in this case the Appellants/ Petitioaers were appointed on contract basis
for a period of one year vide order dated 18.] 1.2007, which was
subsequently extended from time to time. Thereafter, the services of the
Appellants were terminated vide notice dated 30.05.2011. The learned
Bench of the Pesha\;var High Court refused relief to the emplqyccs and
observed that they were expressly excluded from the purview of Section
2(1)(b) of KPK (Regularization of Scrvices) Act, 2009. He further
contended that the Project against which they were appointed had become
part of regular Provincial Budget. Thereafter, some gf the employees were
regularized while others were denied, which made out a clear case of

discrimination. Two groups of persons similarly placed could not be treated

/@d/ft‘remly, in this regard hc relied on the judgments of Abdul Samad vs.
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Federation of Pakistan (2002 SCMR ’.(i) and Lngineer Nariandas vs.
Federation of Pakistan (2002 SCMR 82).

26. We have heard the learned Law Officer as well as the learned
ASCs, representing the parties and have gone through the relevant record
with their able assistance. The controversy in these cases pivots around the
issue as to whether the Respondents are govemed by the provisions of the
North West Frontier Province. (now KPK) Employees (Regularization of
Services) Act, 2009, (hercinafter referred to as the Act). It would be

relevant to reproduce Section 3 of the Act:

“3. Regularization  of  Services of certain
employees.—All employees inclucling recommendees of
the High Court appointed on cor;(ract or adhoc basis
and holding that post on 31" December, 2008, or till the
commencement of this Act sall be deemed to have been
validly appointed on regu.ar basis having the same

qualification and experience.

27. The aforesaid Section of the Act reproduced hereinabov

clearly provides for the regularization of the employees appointed cither on
coﬁtract basis or adhoc basis and were holding contract appointments on
31 December, 2008 or till the commencement of this Act. Admittedly, the
Respondents were appointed on ;)nc year contract basis, which period of
their appointments was extended from tinic to time and were holding their

respective posts on the cut-of date provided in Section 3 (ibid).

28. Moreover, the Act contains a non-obstante clause in Section
4A which reads as under:

"dA.  Overriding effect.—Natwithstanding any
thing to the contrary consained in any other law or
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rule for the time being in jorce, the provisions of
this Act shall have an overriding effect and the
provisions of any such law o rule to the extent of
inconsistency to this Act shall cease to have effect.”
29. The above Section expressly excludes the application of any

other law and declares that the provisions of the Act will have overriding
effect, being a special enactment. In this background, the cases of the
Respondents squarely fall within the ambit of the Act and their services

were mandated to be regulated by the provisions of the Act.

30. It is also an admittad fact that the Respondents were

appointed on contract basis on Projcct posts but the Projects, as conceded

by tke learned Additional Advocate General, were funded by the Provincial
Government by allocating regula I;rovincial Budget prior to the
promulgation of the Act. Almost all the Projects ;vcrc brought under the
reguiar Pt:ovincial Budget Schemes by the Government of KPK and
summaries were approved by the Chief Minster of the KPK for operating
the Projects on permanent basis. The “On Farm Water Management
Project” was brought on the regular side in the ycar 2006 and the Project
was declared as an attached Department of the Food, Agriculture, Livestock
and Co-operative Department. Likewise, other Projects were also brought
under the regular Provincial Budget Scheme. Therefore, services of the
Respondents would not be affected by the language of Section 2(aa) and (b)
of the Act, which could only be attrrcted if the Projects were abolished on
the completion of their prescribed tenure. In the cases in hand, the Projects

initially were introduced for a specified time whereafier they were

@tm/nsferred on permanent basis ly attaching them with Provincial
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Govemnment departments. The employees of the same Project were adjusted

against the posts created by the Provincial Government in this behalf.

31, The record further teseals _that thc Respondents were
appointed on contract basis and werc in employment/service for several
years and Projects on which they were appointcd have also been taken on
the regular Budget of the Government, therefore, their status as Project
employees has ended once their services were transferred to the diffcrent
attached Govermi;ent Departments, in tzrms of Section 3 of the Act. The
Government of KPK was also obliged to treat the Respondents at pa'.r, as it
cannot adopt a policy of chetry picking to regularize the employces of

certain Projects while terminating the services of other similarly placed

employees.
32. The above are the reasons of our short order dated 24.2.2016,
) : ~
which reads as under:- : ’ !
* ]
“Arguments heard. For the reasons to be recorded ‘
separately, these Appeals, edcept Civil Appeal No.605 of : L
2015, are dismissed. Judgment in Civil Appeal No.605
of 2015 is reserved” '
N v
9d/- Anwar Zaheer Jamali, HCY -+ =<
Sd/- Mian Saqib Nisar,] -
Sd/- Amir Hani Muslim,J
Sd/- Igbal Hameedur Rahman,§
Sd/- Khilji Arif Hussgin, -
Certiftey to
/
‘ . ourt Assofiate -
Islamabad the, : ugreme Counof Pakistan

Istamabad
Approved for reporting. b .
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FAX NO. :92’,35’22 C o5 Oct. 2016 19:30AM P

GOVERNMENT GF KHYBER PAKHTUNKHWA,
QPUL/\TION WELFARE DEPARTMENT

02" Floor, Abdu! Wall Khan Multiplex, Civlisecretanat Peshawar

Dated Peshawar the 05™ October, 2016

* OFFICE ORDER ]
| |

- No. SOE (PWD) 4~9/7/201;L4/HC:- In cqmpliancé with the .judgments-df,the Hon’able

Peshawar High Court, Peshawar dated 26-06-2014 in W.P No. 1730-P/2014 and August :

Supreme Court of Paklstan dated 24-02-2016 passed in Civil Petition No. 496~ P/2014, ,'
the ex-ADP employees, of ADP Scheme titied “Provislon for Population Welfare

Progra‘nme in- Khyber Pakhtunkhwa (2011-14)" are hereby reinstated against the -

sanctioned regular posts, |

pendmg In the August Supreme Court of Pa kfstan o

5 .

,  SECRETARY BRI
. "~ GOVT, OF KHYBER PAKHTUNKHWA
- .
| 2

I

Endst: No. SOE (PWD} 4- 9/7/201&/H(‘/ ‘Dated Peshawar the 05™ Oct: 2016

iR A l"mﬂ[ﬂﬁlﬂﬂlﬂmi'l

Accountant Gcn nsi i ..1 Ger Pakhtunkhwa
DlrectorGeneral Popllation Welfare, Khyber Pakihtunkhwa, Peshawar.
“District Populatlon Welfare Officers in Khyber Pakhtunkhwa,
DlStI’lCt Accounts officers in Khyber Pakhtunkhwa
Offiuals Concerned,
PS to Advisor|to the CM for PWD, Khyber Pakhtunkhwa, Peshawar
PS'to Secretary, PWD, Khyber Pakhtunkhwa, Peshawar.
Reglstrar Supreme Court of Pakistan, Islamabad
: Reglstrar Peshawar H|bn Court, Peshawar.
" Master file. ,.

L0 0N B B s

[
<
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S | , SECTION GFFICE
. ' PHONE NO. 091- 9223623

" POPULATION WELFARE DEPARTMENT  +

ith immediate effect, subject to the fate of Revuew Petmon '
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The Chicf Secretary,
Khyber Pakhtunkhwa,
Peshawar

DEPARTMENTAL APPEAL

With profound respect the undersigned submit as under:

1)

4)

That the undersigned along with others have been -

instated in service with immediate effects vide ordoer

x

dated 05.10.2016

That the undersigned and  other  officials ware
regularized by the honourable Migh Court. Peshaswvii
vide judgment 7 order dated 26.06.2014 whereby it was

stated that petitioner shall remain in service

That against the said judgment an appeal was preferred
to the honourable Supreme Court but the Govt, appeals
were dismissed by the larger bench of Supreme Coud

vide judgment dated 24.02.2016.

That now the applicant is entitfe for dll back benetits and
the seniority is also require to be reckoned from the date

of regularization of project instead ol immediate effedt
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Ly [N THE SUPREME COURT OF PAKISTAN
' ’ ( Appetlate Jurisdietion ) -
PRESINT:
MR. JUSTICE ANWAR ZAMEER JAMALIL, HCY
MR. JUSTICE MIAN SAQIEB NISAR
MR. JUSTICE AMIR HANI MUSLIM ‘
MR. JUSTICE IQBAL HAMEEDUR RAHMAN
MR. JUSTICE KITILJT ARIE ITUSSAIN
CIVIL APPEAL NO.605 OF 2015
' [On appeul aguinst the judginent dated 18.2.2015 )
Pusscd by the Peshawar High Courl Peshawar, in g
- Wril Petition No.1961/2011}
| |
Rizwan Javed and others ... ... Appeliants 3'
VERSUS
Secretary Agriculture Livestock ete = ... Respondents
" For the Appellant Mr. Jjaz Anwar, ASC -
: Me. M. S. Khattak, AOR :
~ Forthe Rcspoﬁdcms: Mr. Waqar Ahmed Khan, Addl. AG KPK
Date of hearing ~ :  24-02-2016
_ - A:
ORDER 3
L '
AMIR HANI MUSUIN, J.- |This Appcal, by leave of the
Court is directed against the judgment daltccl 18.2.2015 passed by the
Peshawar High Court, Peshawar, \\Ihcfcby'the Writ Petition filed by the
Appcllants was dismissed.
2. The facts nceessary for the present 1‘)1'()cucaings are that on ‘
25-5-2007, the Agriculture Department, KPI got an advertisement
published in the press, inviting applications against the posts mentioned in '
the advertisement to be filled on contract basis in the Provincial Agri- l
Business Coordination Cell [hercinafler referred o as ‘the Cell'). The !
' o i
* Appeltants alonpwith others applicd apgainst the various posts. On various i
| i
. il
ATTESTED |
o
Hi
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Jdates b1 the month of September, 2007, upon the recormmendations ol the

Peparinental gelection Cofmmittee (HrC) aod the npproval ol the
v o> o
Compelent Authority, the -\ppd wils were. uppomlul against various pusts
in the Cell, initially oln contract basis for a period ol one year, extendable
subject 10 satisfactory performance in the Cell. On 6.10.2008, through un
Office Order the Appellants were granted extcns"mu in tlicir contracts for
the next one ycar In the year 2009, the Appellaints’ contract was apain
extended for another term of one yc.n. On 26.7.2010, the %onfractual term
of the Appellants was further extended for onc more year, in view of the
Policy of the Government of KPK, Establishment and /«\dmin.istrution
Department (Regulation Wing). On 12.2.2011, the Cell wus_convcnccl )
the (‘cgul:\}' side of the Budgct and the Fin{\-ncu Department, Govl. of KPK
agreed Lo create the existing posts on repular side. However, Lhk:. Projuct
Manager of the Cell, vide order dated 30.5.2011, ordered the tcrminmioﬁ of

" services of the Appellants with effect from 30.6.2011.

3. The Appellants invoked the constitutional jurisgiction of the

Jearned Peshawar High Court, Peshawar, by [liling writ  Petition
No0.196/2011 against the order of their termination, mainly on the ground

that many other ‘employces working in different projects of the KPK have

cen regularized through different judgments of the Peshawar High Court "

and this Court. The jearned Peshawar I—Iigh Court dismissed the Writ

Petition of the Appellants holding us under : -
“6. While coming to the case of the petitioners, it would
refiect that no doubt, they werc contract employees and were
also in the field on the above said cut of date but they were
project cmployees, thus, were not entitled for xe[,ulan/.mon

of their services a8 cxplained above. The 'mgust Supreme

Court of. Pakistan in the c1se of Government of Khipher .
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i
Paidyddine_dyriculiare, Live S whi_dnd,_ Cooperative :
Department_througl it Sucrotary_ard _others vy, A X
e [ i
Din_und_driother (Civil Appual I\Jn.(i!{'H‘.".OIJ decifted on o
24.6.2014), by clislin|_;m:;‘hing the cases of Government_of |
NWEP vy Abdullah fha. (2011 SUMIL YY) and It
Government of NWIP (now IPK) v, Kdicem Shah (2011
SCMR 1004) has categorically held so. The concluding para
“of the said judgment would require rugrociuclion, which , |I
reads as under 1 - i ‘l
“in view of the cleur statutory ‘provisions  the i
respondents cannot seek rogularization as they were .
. admittedly project employees and thus have becp i
expressly  excluded from purview of 1ht
Regularization Act. The appeal is therefore allowed,
the impugued judgment is set aside and wril petition
filed by the respondents stands dismissed.”
( 7. I view of the above, the pelitioners canaot seek
o regularization being projeet eiployecs, which have heen ' E
expressly excluded from purview of the Regularization Act. "l
"Thus, the instant Writ Petition being devoid of merit is 5
horeby dismissed.” . ' ‘
I
. : . . . - . A
4. - The Appellants filed Civil Petition for leave 10 Appeal i
o No.1090 of 2015 in which leave was granted by this Court on 01.07.2015. i
o o ' !
Hence this Appeal. . l
. X .
. . ‘ . i
5. We have heard the learned Counsel for the Appeliants and the ¥
leurned Additional Advocate General, KPK. The only distinction between .
the case of the present Appellants and the case of the Respondents in Civil
- Appeals NOo.134-P of 2013 cte. is that the project in which thé present ; '
; |
_Appellants were appointed was (aken over by the KPK Government m the : :
year 2011 whereas most of the projects n which the aforesaid Respondents ' :
were appointed, were regularized before the cut-off date provided in North P
West Frontier Province (now KPK) Employees (Regularizatioﬁ of Services) i
Act, 2009. The present Appellants were appointed in the year 2007 on
contract basis in the project and after completion of all the requisite codal ;
formglitics, the period of their contract appointments was extended [rom N 35
o | . ]
. . ' g
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: ATTESTED L
S , ,-..) ’ &(//U : .
. ot e <ok ;
. ( .y ’// [ ‘I
6 (g : [ \
i ) Court Assceite i :
: * “kupreme Court ot Pakisldl . - :
Inlamabad B
I
|
M l\i( H




, / CAL605/2015

s liroe to time up to 30.06.201 1, when the project was taken over by the KI'K

(.Jovufl'man JL appears that the Appellauts were not allowed Lo continuy

L -
g . :
& )
E altes the chiange n[ f: m(l. ol llu, pm|ul Tnstead, the (,,:(‘)\'L:mmunl by cherry
o picking, had appomu,d different persons in pl we ol the /\; pettants, i !
casc of the present Appellant;‘ is covered by'the principlcs luid down by s
“Court in, the case of Civil Appeals No.134-F of 2013 cte. (Government o
KPK through Secretary, Agriculture vs. Adnanullah and others), as e
Appellants were discriminated against and were also Tsimilarly placed

project employces.

7. Wc, for the aforesaid reasons, allow this Appc'.nl and scl aside
i impupned judgment. The /\ppﬁll:n‘m shall be remstated A'm ':;n:rvic.u from
the date of their termination and are also held entitled to the back benelits
for the period they have worked with the project or the l§_1;li Guvermmei. "
The servi;:e'of' the Appellants for Lh(i: intervening period i.c.vfrom the date of
their chmmatwn till the ddtc of thmr reinstatement shall be computed

towards their pensionary bcneﬁtb.

n

d/ Anwar Z "Lhcm Jamali, HC
3q/- Mian Saqib Nisar,d
r\d/ Amir Han Musiim,J

Sd/ Iqbal Hameedur Rahman,

‘bd/ ity Arif THussa ain,J
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IN THE HONOURABLE SERVICE TRIBUNAL, PESHAWAR.

In Service Appeal No.696/2017.

Mahpara Perveen e e, , (Appeilant)

VS
The Govt. of Khyber Pakhtunkhwa and others....... - ~ (Respondents)

Joint Péra-w_ise reply/comments on behalf of the Respondents No.2, 3‘& 5.

Respectfully Sheweth,

Preliminary Objections

1. That the appellant has got no locus standi to file the instant appeal.

2. That ne discrimination /injustice has been done to the appellant.
3. That the instant appeal is bad in the eye of law.

4. The appeal is based on distortion of facts.

n

That re-view petition is pending before The Supreme Court of Pakistan, Islamabad.

On Facts.

1. Incorrect. That the appellant was inttially appointed on project post as Family Weltare
Worker in BPS-08 on contract basis till completion of projgxit‘ fife 1.e. 30/6/2014 under the
ADP Scheme Titled “Provision for Population Welfare Progrom in Khyber Pakhtunkhwa
(2011-14)". It is also pertinent to mention that during the period under refcrence, there

was_ 10 other such project in -/ under in Population Welfare Department with
nomenclature of posts as Family Weltare Worker. Therefore name of the project was not
mentioned in the offer of appointment.

2. Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/6/2014, the project posts were
abolished and the employees werc lerminated. According to project policy of Govt. of
Khyber Pakhtunkhwa on completidh of scheme, the employees were to be {crminated
which is reproduced as under : “on completion of the projects the services of the project
employees shall stand terminated. However, they shall be re-appointed on need basis, if
the project is extended over any new phase or phases. In case the project posts are
converted into regular budgetary posts, the posts shall be filled in according to the rules,
prescribed for the post through Public Service Commission or The Deparimental

(D)

Selection Committee, as the case may be: Ex-project employees shall have no right of
adjustment against the regular posts. However, if eligible, they may alse apply and
compete for the post with other candidates. However keeping in-view requirement of the
Department, 560 posts were created on current side for applying o which the project
employees had experience marks which were to be awarded to them.

4. Correct to the extent that after completion of the project the appellant alongwith other
incumbents were terminated from thelr services as explained in para-3 above.

5. Incorrect. Verbatim based on (us*m*;'m of 1‘:1("15 The actual position of the case is that
after completion of the project the incembents were torminated from their post according , |

to the project pelicy and no appoinimenis made against these project posts. Therefore the

appellant alongwith other filed a writ petition before the Honorable Peshawar High i
Court, Peshawar. ]



’ o

6.

10.

Correct to the. extent that*tfie Honorable Court allowed the subject writ petition on

26/6/2014 in the terms that the petitioners shall yemain on the post subject to the fate of

C.P No.344-P/2012 as identical proposition of tacts and law is involved thexcin and the
services of the employees neither regularized by the court nor by the competent forum.
Correct 1o the extent that the CPLA No.496-P/2014 was dismissed but the Department 1s
of the view that this case was not discussed in the Supremc Court of Pakistan as the case
was clubbed with the case of Social Welfare Department, Water Management
Department, Live Stock etc. in the case of Soctal Welfare Department, Water
Management Department, Live Stock ete. the employees were continuously for the last
10 to 20 years while in the case of Population Weifare Department their service period
during the project life was 3 months to 2 years & 2 monihs.

No comments.

Correct to the extent that a re-view petition is rsc—‘ndmp before the Apex Court and
appropriatc action will be taken in light of the decision of the Supreme Court of Pakistan.
Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court ol Pakistan.

On Grounds.

A.

C.
3.

I.

Incorrect. ‘The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view potition pending in the
August Supreme Court of Pakistan.

Correct to the extent that thz employees entitled {c they have worked with the
Joawih e maject after 30/6/2014 1l

the implementation of the judgment. Anyhow the Depariment will wail hh decision of re-

project but in the instant case they have not work

view petition pending in the Supreme Court ot Pakistan.

As explained in para-7 of the grounds above.

Incoriect. The Department is bound to act as per Law, Rules & Reguiatton

Tncorrect. After the judgment dated:26/6/2014 of PHC, Peshawar this Department filed
civil petition No.496/2014. in the Apex Court of Pakistan.. Which was decided by the
larger bench of Supreme Couit of Pakistan where dismissed ail the civil petitions filed by
the Gewvr. of Khyber Pakhtunkhwa on 24/2/2016 and Now the Gowvt. of Khyber
Pakhtunkhwa filed a re-view petitions in the Apex, Conrt of, Pelistan against the decision
referred above. Which is still pending. The aspellant.ziopgwith other incumbents
reinstated againsi the sanctioned regular posts, '\’li‘ immediate offect, subjoct 1o the fate
of re-view petition pending in the August Supreme Court of Pakistan.

Incosrect. Verbatim based.on disiortion of facts. As explained in Ground E above.
Incorrect. They have worked against the project nast and the zervices of the cmploycees

]

neither regularized by the court aov hy the competent forum hence vudlifies the
truthfuiness of their statenent. : :

Incorrect. The appellant alopgwith other incunibents have taken all the benefits for the
period, they.worked in the project as per project palicy,

’”~

The respondents may also be allowed w raise further grounds i the tme of argomoents,

Keeping. in view the above, it is prayed ibel the insiuni appeal - kindly be

dismissed in the interest-of merit as a re-view petition s stit! pesding betore the S up;!'m“, Court

of Pakistar

o
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Respondent No.3
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- BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR.

Service Appéal No.696 /2017.

* Mahpara Perveen e ............... L (Appellant) |
VERSUS
1. ‘Government of Khyber Pakhtunkhwa atild Others. ......: SO (Réspondénts)

COUL%lter Affidavit

I Mr. Sagheer Musharraf, Assisa‘ant Director (Litigation), Directorate General of
Population Welfare Department do ‘;ole“nnly affirm and declare on oath that the conterits -
of para-wise comments/reply are true & correct to the best of my knowledge and

available récord and nothing has been ccncealed from this Honorable Tribunal.

3 o ‘ DEPONENT
h Sagheer Musharaf
Assistant Dir¢ctor (1.it)
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Before,the'Khyber Parhtuhkhwa Service Tribunal
B "Apb‘eaI:N’O.‘ 69#/2017_ -

'} - M.Si'.Malﬂ AY“/‘IWK‘W ......................... Appellant,
I [

Chief Secretary Civil Sec‘reAtariat, Peshawar a}nd‘others‘- ...... e RESpONdents., *

- "(Reply ori behalf of respondent No. 4)
Preliminary gbiection'sﬁ;g SR
1). That the ap‘bel‘lahtf has no ‘caufsé'of action. - o

2).  That the appellant has no jdct:Js standi,
3). . Thatthe appealin hand is not maintaina

| .
ble. -

Respectfuily Shewéth':{" o

Para1lto9:-

Itis submittéd'_that ‘the‘case' in hAand_ is ~tofally‘administrative matter and
respondent-No. 2, 3, & 5,7are in better position to satisfy the grievances of the appellant,

‘Besides, th'eAappellahtfhasfr,ai‘sed no _g'rieva'n'ées-aga-inst respondent No. 4.

Keeping jn’?iév{/ fhe ab‘,O\-/e'_ment_ioned f'acts,:ftfi.s therefore, requested that
name of the respondeént No. 4, may kindly be -excluded fro

‘ m the list of respondents
please. B

. . ACCOUNTANT GENERAL
| - KHYBER PAKHTUNKHWA
N R o

- ~ _ o ~

T A




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

AN
|
oY

Service Appeal No.696/2017

- Mst: Mahpara Perveen
- Appellant

VERSUS

The Govt of KPK Peshaﬁ)ar
and others

- APPELLANT’S REJOINDER IN RESPONSE
 TO REPLY OF RESPONDENTS NO.2,34
AND 5.

- Respectfully Sheweth:

Preliminary objections:

The all préliminary objections raised by respondents
No.2,3/4, & 5 in their reply are irrelevant to the fact of
the case illegal, wrong and incorrect and are denied in
every detail. The appellant has a genuine cause of action

and his appeal does not suﬁer from any formal defect
whatsoever.

FACTS:

1-  Para No.l of the respondents comments s
incorrect while the that of the appeal is correct.

The appellant was appointed on 30/06/2014
Under the ADP. Scheme titled * promszon for

~ population  welfare  program in  Khyber
Pakhtunkhwa (2011 -2014)” but it is also fact

that appellant was reinstated and regularized by

the Hon'ble Supreme Court of Pakistan huvmg
CPLA No .............

- 2- Para N02 of the reply is mcorrect as explamed
above in Para No.1.
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9610-  Paras No.9&10 of the reply of the

i

WL iR \A".\u% B wag_ *‘;’k : .
Pam No.3 of the reply of the respondent is
incorrect. The appellant was inducted in service

on 30/06/2014 and they provided their services

efficiently in the respondents department but the
respondents terminated the appellant from her

- services with malafide intention and later on

appointed the near and dear once.

- Para No.4 of the reply of the respondents is
~ incorrect the appellant was regularized and
reinstated in service through judgment of Hon'ble

Supreme Court of Pakistan and still respondents
are reluctant to provide back benefits to the

appellant.

Para No.5 of the reply of the respondents is
incorrect, the respondents have terminated the

services of the appellant with malafide intention

and now they avoiding to fulfill and zmplement
the judgments of the Superzor Courts.

Para No.6 of the reply of the respondents is
- incorrect, the appellant was reinstated in service

by the Hon'ble Peshawar High Court in Writ
Petition No. ................ On 26/06/2014 and the
same judgment was maintained by the Hon'ble
Supreme Court of Pakistan and CPLA No.344-

P/2012 and through this judgment the services of |
 the appellant was regularzzed o -

Para No.7 of the reply of the respondents is

incorrect the respondents have filed review

petition before the Hon'ble Supreme. Court of
Pakistan which was also dismissed ..

That it means that respondents have burn all the

boats/ B2

Para No.8 is admitted by the respondents

respondents are incorrect because the review

i ]



. petztzon of the respondents is dismissed by

" the Hon ‘ble Supreme Court of Pakzstan

GROUNDS:

- A) Incorrect. That the appellant is entitled to all

B)

g

the back benefits from the date of their
appointment and review petitibn of the
respondents is dismissed by the Hon'ble Court
of Pakistan. ‘

Incorrect. Ground B of the respondents is
incorrect because the appellant have served in
the respondent department since 30/06/2014.
Moreover, the respondents is dismissed.

Para C of the Ground of the respondents s
incorrect and the august Supreme Court of

Pakistan regularized the services of the ..

N appellant and appellant is entitled to the back '

benefits.

D) Para D of the ground of the respondents is

F)

incorrect the department is not acting under
the law, rather respondents is refusing to
implement the judgment of the Hon'ble |
Supreme Court of Pakistan. |

Para E of the respondents is incorrect the
Hon’ble Supreme Court and High Court have
reinstated the services of the appellant and the
review petition of the respondents is dismissed
and the order of the immediate effect of the
respondents is illegal and liable to be set aside
in. the light of the ]udgment of Hon'ble
Supreme Court of Pakistan.

Para F of the respdndents the appellant have
narrated have all the facts in the appeal rather
respondents are reluctant to implement the
judgment of the Supreme Court of Pakistan. -
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G) Pdra G of th'e" reply of the respondents s
incorrect the appellant is regularized the
Hon’ble Supreme of Pakistan and respondents
have no reason to refused the back benefits of
the appellant. -

H) Para H of the respondents reply is incorrect
the project of the appellant is converted to -
current side and the appellant is regularized

- by the Hon’ble Supreme Court of Pakistan, so
the appellant are entitled for the back beneﬁts

I) Para I of the reply of the respondents is

| incorrect. because the respondents have no

- stance to agitate in the Hon'ble Service
Tribunal.

It is, therefore, prayed ‘that on
acceptance of appedl and re]omder, ‘the
relief as prayed for may be granted to the
appellant to meet the ends of justice
because the review of the respondents in
which they rely throughout their reply is
dzsmzssed |

" Dated 16/03/2018 | ." /

- Appellt_znt | .
Through : @ﬂ

Zahoor Islam Khattak
 Advocate, Peshaivdr



(- BEFORE THE KPK SERVI‘.(_‘ZETRIBUNAL PESHAWAR
‘Service Appeal No.696/2017

Mst: Mah__pdr’a Perveen
- Appellant

VERSUS
The Govt of KPK Peshawar

and others

AFFIDAVIT

| I, Mst: Mahpara Perveen D/o Aspar Khan
R/o Village Nusratabad, Tehsil Takht-e-Narati
District Karak do hereby solemnly affirm and
state on oath that all contents of appeal and
rejoinder are true and correct to the best of my
knowledge and belief and that nothing wrong has
been stated by me in the matter.

W

. - DEPONENT
Identified by L

Zahoor Islam Khattak
Advocate
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