2

19.05.2022

Petitioner with counsel present. Mr. Kabirullah Khattak,

Addl. AG alongwith Mr. Mukhtiar H.C for the respondents present.

02. . Respondent' department produced copy 61"t .the order No.
1166-70/EF dated 03.02.2022 whereby the absence period of
petitioner (09.11.2014-03.01.2015) has been tr'eéfe:d‘ as leave
without pay and granted all back benefits, for the period w.e.f.
03.01.2015-26.01.2022 subject to the outcome of CPLA. Copy of
the order is placed on file as well as provided to learned counsel for
the. petitioner, Learned counsel for the petitioner expre‘ssed
satisfaction on issuance of the said order. As such execution
petition No. 228/2021 titled Nauman Khan Versus Provincial Police

Officer of Khyber Pakhtunkhwa and others stands implemerited and

(disposed of accordingly. Consign.

03. - Pronounced in open court in Peshawar and given under my
hand and seal of the Tribunal this 19" day of May,.

" (MIAN MUHAMMAD)
MEMBER. (E)
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Petitioner in person present. - Mr. Niaz
Muhammad, DSP (Legal)’ a'lqn:gwith?;,Mr.‘ ‘Kabirullah
Khattak, Additional  Advocate Géner.al'il‘:i;;for the
respondents. .

Representative of respondents stated at the bar
that the judgment under execution has been challenged‘
through filing of CPLA before the august.Supreme Court
of Pakistan. | |
! In this view of the matter, in case no order of
suspension of the judgment under execution has been

passed by august Supreme Court of Pakistan, the ;

e r i

respondents are required to pass a conditional order of

¢

implementation of the judgment dated 01;09.20_2;1

passed by this Tribunal, which of course will be subject

"to outcome of the CPLA. To come up for

implementation report on 23.02.2022 before S.B.

(Salah-Ud-Din)
Member (J)

24.02.2022 Due to retirement of the Hon’able Chairman, the case is

adjourned to 19.05.2022 for the same before D.B.

A

Reader
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Form A

FORM OF ORDER SHEET

Execution Petition No. 2—2- % /2021

S.No. ||

Order or other proceedings with signature of judge .

Date of order
proceedings
1 2 3
1 " | 18.10.2021 The execution petition of Mr. Nouman Khan submittéd today
' by Roeeda Khan Advocate may be entered in the relevant register and
put up to the Court for proper order plea
REGISTRARW,
2- This execution petition be put up before S. Bench on
1)y
CHAIRMAN
9.11.2021 Learned counsel for the petitioner preserf
Notlces be issued to the respondents for subm|ssn
~of implementation report on 10.01.2022 before t
S.B. , .
(Salah-Ud-Din)
Member (J) .

t.

ne

s
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o Serv1ce Appeal No: 765/2016

- BEFORE THE KHYBER PAKHTUNKHWA |

'SERVICE TRIBUNAL PESHAWAR

Execution petition No 2‘2’% /2021
In

Nouman Khan

VERSUS

| The Provmc:lal Police Officer KPK Peshawar and Others

) - INDEX
S# | Description of Documents Annex |Pages
1. |Execution Petition ' | 1.3
2, A'ffidavit.v' - . - 4
3. | Addresses of Parties ‘ | O 5 |
4. . |Copy of Judgment “A”
5. |Wakalat Nama. -
Dated: 15/10/2021
: - Petitioner

Through @ |

= Roeeda Khsn .

' - Advocate, ngh Court
Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR
22 81901

Executidn petition No.
- In .
Service Appeal No: 765/2016

66/2016

Nouman Khan Constable Elite Force Khyb'er .
Pakhtunkhwa Peshawar. |

-------------------- Appellant
VERSUS
1. The Provlin‘cialA Police  Officer ,K_lilybé)r
Pakhtunkhwa Peshawar. - o
2. Commandent Elite Force Khyber Pakhtukhwa
Peshawar. | | ‘
3.Deputy Commandant Elite Force Khyber

Pakhtunkhwa Peshawar.

=-=-------====---(Respondents).

EXECUTION _ PETITION =
FOR _IMPLEMENTATION -
OF THE JUDGMENT OF

i THIS HON'BLE TRIBUNAL .
| "IN APPEAL No. 765/2016
DECIDED ON 01/09/2021
. P ) ) . ‘ :
Respectfully Sheweth,

1. That the above ‘mention appeal was 'decided
by this Hon’ble Tribunal vide .Jud.gmén‘t
- dated 01/09/2021. (Copy of the judgment is -

annexed as annexure “A”).



2. That the Petitioner after getting of the

affested' copy of same approached the .

Respdndeht several time . for
im’piementatibnl of the above mentibn
judgment. Howevef they are using -de'laying |
ﬁactiés and‘. rélucfant to implement "tilé'

judgment of this Hon’ble Tribunal. -

. That the Petitioner has no other option but

to file _the 'insta‘nt petition  for

implementation of the judgment of this

Howble Tribunal,

. That there is nothing which may prevent

this Hon’ble Tribunal from implveme'nting of

-1ts own judgment.

’

. That the responde;it departmexi_t is bound
fo obey the ord'er'of this Hon’Ble Tribuhal' S

- by implementing the said judgmént; )



It is, therefore, requested that on
acceptance . of  this petition,  the
- Respondents may directed to imp]ement

’

the judgment of this Hon’ble Tribunal.

& .
Dated: 15/10/2021 .
| - ' Petitioner = |
- Thi'ough W
| Roeeda Khan

Advocate, High Court
Peshawar



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Execution petition No. ____~ /2021
. In |
Service Appeal No: 765/2016

N-oumah Khan
VERSUS

- The Provincial Police Officer KPK Peshawar and
' Others

AFFIDAVIT:-

I, Nouman Khan Constable Elite Force Khyber
Pakhtunkhwa Peshawar, do hereby solemnly affirm
and declare on oath that all the contents of above
application are true and correct to the best of my
knowledge and belief and nothing has been misstated
or concealed from this Hon’ble Court. - | '

W

Deponent,



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Execution petition No. /2021

In
Service Appeal No: 765/2016

Nouman Khan

VERSUS
The Provmmal Police Offlcer KPK Peshawar and
Others
~ ADDRESSES OF PARTIES
PETITIONER
Nouman Khan Constable Elite Force Khyber
| Pakhtunkhwa Peshawar..
RESPONDENTS
1.The  Provincial Police Officer' ‘Khyber
Pakhtunkhwa Peshawar.
- 2. Commandent Elite Force Khyber Pakhtukhwa
: Peshawar. ' B
- 8.Deputy Commandant Elite Force Khyber
| Pakhtunkhwa Peshawar.. —
 Dated: 15/10/2021 | @
: ' Petitioner
Through
Roeeda Khan .
Advocate, High Court
- Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVI, : )
| TRIB UNAL PESHAWAR |

. :ae;oz(.bf\ppeal No. "7[:5— . of2016

- uﬁ& Aoty

- Nauman Khan' Conctahie 5030 Elite Force Kh[/bm
. Pnkn tunlchwa Peshawar.

. Appe ]_lant
EAN AT S P _:' »

o]
[n\

VERSUS - ey e, _
“ . .- b . \ . 1 < Dated ....5_ 6-:2 C\/é
i- Provincial Police, Officer K!'zyoez In]\lmm/cﬁua :

- Peshawar. ' '

2 C Corwmandant  Elite. Force  Khyber Pakhtunkhwn
Pesilawm

.3'. ‘Depu,ty. COnﬂﬁandant Elite Porce" Khyber
Pakhtunkhwa Peshawar : »

4

... Resposdents

APPEAL UNDER SECTION 4 OF THE -
NWFP __ (KHYBER _ PAKHTUNKHWA) -
- SERVICE TRIBUNAL ACT 1974 AGAINST
THE ORDER OF RESPONDENT NO.3 VIDE .
WHICH APPELLANT WAS DISMISSED
EFROM SERVICE AND RESPONDENT NO.3
VIDE WHICH THE REPRESENTATION OF
APPELLANT FILED AGAINST THE ORDER
OF RESPONDENT NO.3 WAS REJECTED.
(COPY OF THE IMPUGNED ORDERS OF

- RegistsET RESPONDENTS AS ANNEXURE. “A&B"
SR " RESPECTIVELY | |
Pr m/ei' in Appeal, |
Re_whm‘ttcd 0 day Omn acceptance of the service appeal, the -
and\filed. = = impugned ovders may be set. aside and
B ‘\ ' - appellant may be reinstated in service with
e Ré(%t;m'r it all consequentml beneftrs

D)
Respecz{full v Sheweﬁ ATTESY
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/. . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
. f | o A Servrce Appeal No. 765/2016 '
Lo R Date ofInsﬁtuﬂon .. 23.06.2016 .
Date of Decision .. 01:09.2021

‘ Nauman Khan Constable 5030 Elite Force, Khyber Pakhtunkhwa Peshawar
(AppeHant)

- VERSUS

Provnncnal Police Officer Khyber Pakhtunkhiva, Peshawar and two others.

(Reopondents)
ROEEDA KHAN _ _
Advocate - For Appellant
MUHAMMAD ADEEL BUTT, .
* Additional Advocate General ' S For Respondents
SALAH-UD-DIN oo ~ MEMBER (JUDICIAL)
'ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

e e e e L L T T

7 JUDGMENT

.' -,ATIVO-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are that
th.e'abpell'ant was enlisted as tonstéb!e in Elite Force -oh 02-04-2011 and
. d'u;ing .thg' course df his service; he was proceeded against.on the éhar_ges of - |
absence from duty. T'he appellant was ulfimatély removed frdm selrvi'ce vide
order dated 0'4-03-2015, égainét which the appellant filed d'e.partr-n‘en‘tal abpéal
.‘~.wh.ich was decided on 05-01-2016. The abpeilant_ filed revision petition on-

25—11~20i5, vvhi‘c-h Was--rejected on 23-05-2016, hence the instant service-

' P :
Jmm b

'w: TTee PEiH el
Peu.easa




appeal with prayers that the appellant may be re-instated in service 'withall '

back benefits.

02. 3 Learned cotrnsel for the appellant has contended that the impugned
orders were passed.witho'ut considering the defense plea of the appellant; that. '
ex- parte proceedlngs were conducted and the appellant was penallzed wrthout

: affordr..g proper opportunlty of defense; that absence of the appellant was not

' ‘wrlltul rather he was managing treatment of his sick mother who ultrmately
died. in" hospltal that the rmpugned order is vord to the effect that 1t was'
-.passed by an mcornpetent authonty, as the appellant was an employee of'_»
' centralpohce office and was on deputation to Ellte force and rule 9 of'pollce
rules 1975 provides that action is requrred to be taken by the- Iendrng
"authonty, but action agarnst the appellant was taken by an rncompetent <
authonty, that no opportuntty of personal heanng was afforded o the

'appellant and ex/parte proceedings were conducted at the back of the

appeHa tr

\/lhv

respondents has contended that the appellant remained absent from lawful

Learned Addi tronal Advocate General appeanng on behalf of the'

. duty wrth effect from 09-11- 2014 to 22-12-2014. To thlS effect charge sheet R
:l_and statement of allegatrons were served upon the appellant to whsch he
 failed to advance any plausible explanations; that the appellant was ngwrn ,‘

‘,found absent from duty vide report recorded in the darly diary dated 03 01—‘. |
' 2015 that the appellant himseif avoided to ]om the proceedlngs hence ex-
) parte action was initiated against hrm' that departmental appeal as well as

© revision petltron of the appellant were barred by time and ‘without any force,
AT T’@S’ﬂm

hence were rejected.




| 04 ~* We have heard learned counsel for the partiés and have peruséd the
~r§cc'>rd‘.A\'/ai'Iable dh record is a long list of medical prescriptibns in‘r‘e-spect of '
mother of the appellant .and her admission in‘ various‘hvosbitalé a_nd v'vho
u'l'timat.e»fy died in hospital on '11-l12-2014 as per de’ath ,ce'rtificat.e available on
| r'ecc.)rd». The dates of absence recorded in statement of allegations is 09—11j
2014 to ’. 22-12-2014(43 days), which is in congruity with the medical
prescrib_t'ions and her ultimaﬁe death "and which shoWs that absence of the
appellant: was based on some genuiné re’aéonsl and v.v'\/as not :Wi‘llfui. Ih . .-
) respo.‘n'slé fo chargé sheet the appellant had taken the same stance of ii_&né‘s§ of
his 'mot‘her, but‘ the réspondents, who were required to také ‘sympvathelt_ici
: . tb’nsid‘er.a‘tion of his‘ caée, did not consider illness of his'mother,~‘ father vin'a'.
élipshkﬁd‘A.nﬂanner conducted an inquiry at £he back of the apbellént Wit:hout
. .abffW/é'ny opportunity of personal hearing_to«the appellant, ;md as per
| \\/5 Mmménté of the respondents, é final show cause notice,l which is not avéilable
| ’o'r% récord, was served upon the appellant without copy of the inquiry -report
é_nd ultihwatéiy the impugned order dated 04-08-2015 ‘of removal from service
in respé;t df the appellant was 'issued by Deputy Cofﬁmandant Elite For'cé,
agafns't.' which the'appéllant ﬁ,led dep.artmental appeal. Thé impugned Qrdéf
Clearly -rﬁentions thét keeping in view his apsence, ex-parte action was téken
against him. The impugned order also shows two dﬁrafion of absenée.i‘.é..,09;'
) ii‘—2014 to 22-12-2014 and 03-01-2015. to 04-08-20152. Record reveaAls that
.the‘f éeténd period is the time, when the appeliant was ‘sunlhojecte'd. 'tO'dis:ci;ﬁlinafy
pr-cjceedihgs and 6bviously, he was not allowed any ~>pohsting,' but the Avperidd o
~was ‘de‘cl‘a:red ébsent. Departmental appeal was rejectédon 01-10-2015, which

'. show t-a.t his depart'mentai appeal was well within time. The appellant filed

ATTESTED |
\\
Kt her
3 .
Sitrvie GUIEYRINT |

Poesbawar




revrsnon petrtron on 25-11-2015, which was re]ected on 23- 05 2016 and the

| appe![ant ﬁled service’ appeal on 23-06-2016, so the case otherwrse is -not

‘ barred by time.

05;“- . We have observed that both the appellant  as well as the

' respondents presented incomplete record of the case, as no copy of the

inquiry re-p'o-rt' or final show cause. notice is available on rec.ord. “The
lnfor'matiOn we have gathered are from a letter dat_ed 05-01;2016 issued tl'orww 3 |
the office of Addl. 1G Elite Force addressed to 1GP. Such letter was addressed
in respon.se to the revision petrtioﬁ dated 25-11-2015 presented pefore IGP
and this !etter/gnta’ﬁs valuable rnformatron whrch shows that the appe!lant‘
was on,deputatron to Elite Force and was proceeded against by the borrowrng B

department The rnqurry S0 , conducted by the borrowing department

recommended that nis absence period be treated as Ieave without pay and he

" .may be repatrrated to his parent department, but the appeliant was removed .

from service by the acrrowrng department vrde order dated 04-08- 2015 The'

f'..'appellant preferred departmental appeal before Addl. 1G Elrte Force, whrch_- :

‘was reJected on 01-10-2015.

‘ 0"6..', Rule 9 of Police Rules, 1975 provides for - procedure of rnqurry

agarnst ochers ient to other government or authority, in case the borrowrng

authorrty rs of the opinion. that any punrshment should be imposed on him, rt

© shall transmrt to the lending authorrty the record of the proceedrngs and

ATTESTED

thereupon the lending authority shall take action as 'prescrr'bed in these rules,
Since the appellant was on deputatron to Elite Force, whrch is ewdent from the

rmpugned order as welr as ietter dated -05-01-2015 and hr% removal from

e n_.w ervice does not fall within ther_r ambrt, hence the rmpugned order is v_oid, as it




vvas passed by an authorlty not competent to pass the same. Relrance IS
placed on- 2019 CLC 394. The Apex Court in another Judgment reported in
2014 %LMR 1189 have held that termination order pacsed by an officer not
| competent in lavv to pass such order would be VOld and wrthout lawful

‘ authorrty, consequently neither bar of llmltatlon would be attracted nor. perlod

of I\rmltatron would run agarnst such order.

,_~07. Needless to mentaon that the. appellant was condemned unhcard
" o and was not afforded proper opportunlty of personal hearlng and such order
‘ has been declared by the apex court as void order Rellance is placed on 2003
‘.‘?‘PLC (( S) 365. The proceedlngs so conducted were not in accordance wrth law.
-,'The‘ Apex Court in its Judgment reported in 2008 SCMR 214 have held-*hat
..absence on medical ground does not constltute gross mlsconduct entallmg
ma]or penaltv of dlsmrssal from service. The apex court in another ]udgmerlt '
have held that regular inquiry is must before lmposmon of - ma;or penalty, .

,whrch however was not done in the instant casé. Rellance is placed on. 1021 ’

PLC (csy235.

08.,‘ In view of the foregorng discussion, the lnstant appeal. is accepted
and the appellant IS re- mstated in service with all. back beneﬂts Partles are left

to bear their own costs. File be consrgned to record room.

- ANNOUNCED
©01.09.2021
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e N
e QMEEE'E‘E g Ottlce of the Deputy Commanddnt

. "f‘YJ‘F".”""‘"“‘"_"“-’—?ﬁ"..:; Ehte K orce Khyber Pakhtunkhwa Peshawar

- -‘lg‘\;No ///é‘—"‘ -7—/;;» | .:j'_ | S . Dawd: a3/02.2022
S o ORDER R |

- In continuation of this ofﬁce ordex No 956 60/b1“ dated 26.01 2022 the perlod ?
- t—‘“__" S
of absence w.e.f. 09.11. 2014 10 03.01.2015 is hereby Ireated as ‘withiout pay-as the COnbt

Nouman No 5030 remamed absent from duty and was dmmssed from: servn.e weirorn

03.01. 2015 He is hereby granted all back benefits w.e.from 03:01.2015 till 26, .01, 2022.in light

. wof Servxce Tnbunal Judgment sub]ect to outcome of CPLA

MOHMAND)PSP
Pepuyy Commandant
the Force Khy er Pakhtunkhwa Peshawar

Copy to the:- :
Superintendent of Police HQrs Elite Force Peshdwar
-RI/Accountant, Elite Force Khyber Pakhtunkhwa Peshawar.

. OASV/SRC, Elite Force, Khyber Pakhtunkhwa, Peshawar.
FMOC Al Torle <Pk Pex.
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