18.05.2022

Petitioner in person present. Mr. ‘Asif Masood, Deputy
District Attorney alongwith Mr. Tehmas Ayub, SO (V) and
Safiullah, Focal Person for respondents-present. - :

Representative of the respondents submitted - copy of
notification No. SOH(E-V0/4-4/2022 dated 18.05.2022 wherein
he stated that grievance of the petitioner has been redressed.
Copy of order is handed over to the petitioner. The petitioner

does not want to pursue the case further being satisfied. .

Disposed of accordingly. Consign.

Pronounced in open court in Abbottabad and given
under my hand and seal of the Tribunal this 18" day of May,
2022, h ‘

(Kalim Arshad Khén.) |
Chairman
Camp Court Abbottabad
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20.04.2022

25.04.2022

" Petitioner 'alongwith junior of his counsel
present. Mr. Safiullah, Focal Person alongwith. Mr.
Muhammad Adeel Butt, Additional Advocate General
for the respondents present. |

Learned Additional Advocate Geheral stated at
the bar that implementation report shall be produced
on 25.04.2022,
come up for implementation report on 25.04.2022

before the Tribunal therefore, to
before the S.B at Principal Seat Peéhawar. The
petition is fixed at Principal Seat Peshawar upon
request of both the sides as the Tour of Camp Court
Abbottabad for this month is up to 22.04.2022.

.7

(Salah-Ud-Din)
‘ Member (J)
Camp Court Abbottabad .

None for the petitioner present. Mr. Muhammad Adeel Butt,

~ Addl: AG alongwith'Mr. Safiullah, Focal Person for respondents

present.

Notices be issued to the petitioner and his counsel. To come

_up for further proceedings on 08.07.2022 before S,

Ty ‘-\' s 2
9 4
. 3 \ ¢ R { \ )e
x ‘\ .~\\\‘ \ WY " ‘ . b |
R (MIAN MUHAMMAD)
ot A L, MEMBER(E)
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Form- A " s
FORM OF ORDER SHEET

Execution Petition No. ‘ 383 /2021

SiNo..

. proceedings

Date of order

Order or other proceedings with signature of judge

2

19.01.

17.12.2021

2022
issueq
imple

Camp

. The execution petition of Dr. Shahzad Ali Khan submitted today
by Mr. Junaid Anwar Khan Advocate may be entered in the relevant
register and put up to the Court for prdpé order please.

e

REGISTRAR

‘This execution petition be put up before touring S. Bench at
AAbad on V\IO\‘V\ . - |

CHATMAN

Petitioner ‘alongwith_hié'cdt'.msel present. Notices be
| to ‘the respondents for submission of
mentation report on 14.03.2022 I5e.fo‘re the S.B at

Court Abboftabad. _ —ﬂ’

(Salah-ud-Din)
Member (J)
Camp Court A/Abad
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- BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
"~ SERVICE TRIBUNAL, PESHAWAR

5} mt‘%’m /e Artres wp. ﬁﬁ}/%lf

CM No. /2021
- IN
Service Appeal No0.7294/2021

Dr. Shahzad Ali Khan son of Muhammad Farid Swati, resident of
Farid Bagh, Mandian, P.O Kotkay, Tehsil & District, Mansehra. '
..APPELLANT

VERSUS

Government of Khyber Pakhtunkhwa, through Chief Secretary,
Khyber Pakhtunkhwa Peshawar & others.

...RESPONDENTS

IMPLEMENTATION APPLICATION

INDEX
S.# Descrzptton ’ . | Annexure | Page #
1. Implementatlon application alongwith afﬁdav1t ~ l1to7
2. | Copy of the service appeal’ | : “A” &~ /9
3. | Attested Copy of the order/ Judgment dated “B” ' Py

09.11.2021 ) | 20- 2
|4, | Wakalatnama o ( b j;
| . ...APRELLANT
Through '

Dated: 13.12.2021

(JUNAID ANWAR KHAN)
Advocate High Court, Mansehra
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Fracedron fe titre . 3‘Q‘e5/252’

CM No. - /2021
IN

Dr. Shahzad Ali Khan son of Muhammad Farld Swat1 resident
of Farid Bagh, Mandlan PO Kotkay, - Tehsﬂ & District,
Mansehra.

...APPELLANT

VERSUS
I.- Government of Khyber Pakhtunkhwa, through Chief

Secretary, Khyber Pakhtunkhwa Peshawar.

w2 Govemment of Khyber Pakhtunkhwa, through Secretary
Health Peshawar.

é& - Chief Minister, Khyber Pakhtunkhwa.Peshavg;
: C;, Minister Health Department, Khyber Pakhtunkhwa, )

Peshawar.

L

5. Section Officer  (E-V), Government Khyber .
Pakhtunkhwa, Peshawar. . “

NS 6. Director General, Health Services, Khyber Pakhtunkhwa,
Peshawar.

7. Deputy Director (IT) Health Department Peshawar
v 8 Dlstrlct Heath Ofﬁcer Mansehra.

0. Dr Muhammad Tariq Management Cadre, Deputy
~eD1str1ct Health ofﬁcer Buner.

™
P * »
k4 1“‘: : :£-
(‘f :
’

RESPONDENTS/

f' i
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APPLICTION AGAINST THE RESPONDENTS FOR

IMPLEMENTATION OF ORDER/ JUDGMENT

bATED - 09.11.2021 PASSED BY THIS

HONOURABLE TRIBUNAL IN SERVICE APPEAL

NO.7294/2021 IN ITS TRUE LETTER AND SPIR_IT.

Respectfully Sheweth: -

1.

That the appellant has filed the above mentioned

service: appeal before this Honourable Tribunal.

(Copy of the service appeal is annexed as

Annexure “A”),

That the above mentioned service appeél was
listed before this Honourable Tribunal on
09.11.2021 and this Honourable Tribunal vide its
orde.r/ ‘judgment dated 09.11.2021 allowed the
service appeal '~ as prayed for and directed the
reSpondents No.1 and 2 to do further needful to

bring the position in place as per accepted prayer

‘of the appellant. (Attested Copy of the order/

Jjudgment dated 09.11.2021 is annexed as

Annexure “B”).
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v ..*‘55. '_ ’ '
That after getting the attested copy of the above .
rﬁention’ed order/ judgrhent, the appell'antkvis‘,ited '.
the offices of the resbondents and p]aced the
attested copy of th¢ order before tﬁem and the
copy of the said order >was also officially
communicated to the respohdents by the office for
compliance ~ but fhe respondents are showing
reluctance to. implement the said jucigment, father,
they have clearly refused to act 1l1pon' the judgrﬁent/
order of this Honourable Tribunal and till now the

matter is pending with the respondents without any

legal and valid justification lingering on the matter.

"That this Honourable  Tribunal has. cleérly
directed the respondents to do the needful and
to implement the judgmqnt/ order of this ‘
HvonourablelTribunal in its true- letter and spirit -
but after the lapse of considerable time,
fespondents have 'badly fai_led to implement the
said judgmeﬁt/ directions in its true letter and

spirit.

That the appellant having no other rerhédy '

- except to file the instant application against the
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respondents for implementation of the
judgment of this Honourable Tribunal, inter-

alia, on the following grounds:-

GROUNDS:-

a.  That iﬁ view of the judgment/ ordér
passed b‘y. this Honourable Tribunal,
respondents ére/ were under
constitutional and legal obligation to
obey/ imblement the judgment in its true
letter‘ and spirit because this Honourable
Tribunal has clearly directed the

~respondents to implement the order but
by not implementing the same or not
giving any plausibIe reason in this regard,
such conduct of the respondents i—s highly |

condemnable.

b.  That for. the ends of justice, it is
mandatory, rather .obligétofy upbn the
respondents to implement the judgmeﬁt
of this Honourable Tribunal in its letter

and spirit as the respondents were left
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witﬁ no other legai option ‘except to
implement the directions given in the said
| judg-ment"but they have badly failed to
comply with the direction despife lapse of

considerable time.

That the appellant time .anld again visited
the ofﬁces of th"e respondents to do the
needful keéping in view the directions ,
‘issued by the Honourable'Tribur'lél who
initially lmade lame éxéuses .and later on
_straightway refused to obéy/ implement
the judgment of this ‘HOnourable

Tribunal.

- That no contrary order is Vavaile.lble‘
. against the passage of the order'of the
appellant by any higher forum aﬁd the
judgment of this HOnoufablé Tribunal is
stiAll, in ﬁeld, therefore, no reason rests
with‘ the. 'resbondents to refuse the
implemehtation of the judgment of this
Honou'rable Tribunél in ,:faVOL'lI' (;f the

appellant.



It is, therefore,A most humbly prayed that on
acceptaﬁce of the instant application, the respondents
may please be strictly ordered/ directed to implement the
orde‘r} Judgment dated 09.11.2021 passed by this

Honourable Tribunal in its true letter and spirit.

: ...APPE LAlél"
‘ Through
Dgted: 13.12.2021 :

~

(JUNAID ANWAR KHA
Advocate High Court, Mansehra

.
'ks.
BEN
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i
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BEFORE THE HONQURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

CM No. _ /2021
' IN :
~ Service Appeal No.7294/2021

Dr. Shahzad Ali Khan son of Muhammad Farid Swati; resident of
Farid Bagh, Mandian, P.O Kotkay, Tehsil & District, Mansehra.
...APPELLANT

VERSUS

Government of Khyber Pakhtunkhwa, through Chief Secretary,
Khyber Pakhtunkhwa Peshawar & others. _
...RESPONDENTS

IMPLEMENTATION APPLICATION

AFFIDAVIT

I, Dr. Shahzad Ali Khan son of Muhammad Farid Swati, resildent of
Farid Bagh, Mandian, P.O Kotkay, Tehsil & District, Mansehra, do
hereby solemnly affirm and declare on oath that the contents of
foregoing application are true and correct to the best of my knowledge
and belief and nothin'g. has been concealed therein from this .

Honourable Tribunal.
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Service Appeal No.__~ of 2021

Dr. S.hahzad Ali Khan son of Muhammadzfﬁ

Fareed Swati resident of Fareed Bagh
Mandian, post Office Kotkay, Tehsil and
District Mansehra ............... APPELLANT

VERSUS

Government  of Khyber Pakhtunkhwa'

through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

K hvher: Pﬂkhtukhwa
ccvvice Tribunal

18e%
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PDated

Government of Khyber Pakhtunkhwa

through Secretary Health, Peshawar.

Chie_f Minister; Khyber Pakhtunkhwa,

N

| 'Sectl n Ofﬁcer (E-v) Govemment of Khyber
' ‘Pakh*unkhwa Peshawar

Dlrector General Health Services, Khybex

. Pakhtunkhwa Peshawar.

Deputy Director (IT) Health Department

Peshdwar

- Distri 1ct Health Ofﬁcel, Mansehra

Dr. Muhammad Tariq, Management Cadre,
Depu’ty District Health Officer, Buner.
........... A.........V.........‘RESPONDFN[‘S
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Minisfer ~ Health Department Khyber
Pakhtunkhwa Peshawar .
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- SERVICE APPEAL UNDER SECTION 4 OF KHYBER

. PAKHTUNKHWA SERVICE TRIBUNAL; 1974, READ
- WITH CLAUSE XIV OF POSTING TRANSFER POLICY
- .. AGAINST THE AGAINST. _THE __IMPUGNED

PREMATURE _ TRANSFER " AND__ POLITICALLY
MOTIVATED IMPUGNED NOTIFICATION BEARING
NO.SOH(E-V)/4-4/2021 DATED 09.07.2021 WHEREBY
THE __APPELLANT _WAS _ORDERED TO _BE
TRANSFERRED FROM MEDICAL SUPERINTENDENT
KING _ ABDULLAH _ TEACHING HOSPITAL,
MANSEHRA _TO _DEPUTY DISTRICT HEALTH
OFFICER, MANSEHRA AND ALSO _AGAINST NOT

DECIDING THE APPEAL_OF THE APPELLANT 4

WITHIN 15 DAYS AS PROVIDED UNDER CLAUSE
XiV OF THE POSTING TRANSFER POLICY.

f

PRAYER: - ' ' :

‘ On acceptance of the iristant service
appeal, the impugned- notification
bearing No.SOH(E-V}/4-4 /2021
dateoi ..09.07.2021 whereby  the
appellant ° was ordered  to be
tranéferred . from Medical
Superitntend_ént | King - Abdullah
Teachir‘ig? Hosﬁital, Mansehra to
Deputy Di‘stﬁct Health .Office'r? |
~Mansehra may' pleiase be set. aSidé ;
""&";‘-and the appellant 'I‘nay,‘ piéaée be .
- .,:I:estO'ired 'to; i_ts- i)revioué position i.e.

: Médical = Superintendent . King

Abdullah' Teaching Hospital, Mansehra  ATTESTEP

or any other relief as this Honourable

R

Tribunal deems fit ang appropriate Kb P
: Berviv
pusies

T S TR R St 5me e p sy




in the circumstances of the  case,

may also be issued/passed.

Respectfully Sheweth!

1.

That, the appellant is bonafide -

resident of Fareed Bagh Mandian
Kotkay, Tehsil and  District

Mansehra.

(Copy of the CNIC bf the appellant is

annexed as annexure “A”).

That, the appellant is a qualified
Doctor and is performing his dutles
in the Management Cadre of the

respondents’ department.

~ (Copies of the  educational -

testimonials  of  the  appellant
- alongwith service record are annexed

as annexure “B” & “C”).

That, the appellant was initially

A ~1nducted 1n the Health Depa_rtment
) Government of Khyber Pakhtunkhwa

who ‘was 1ater on traneferred and
lastly posted as ~ Medical
Superintendent, King  Abdullah

Teaching Hospital, 'Mansehra. ‘v"ide -
) notlﬁcatlon bearmg No. SOH I-ID) /E- :

'.~V/4 4/2020 dated 18 03 2020



(Copy of . the notification is annexed

‘as annexure “D”).

That, the appellant is performing his

~ duties with great zeal and zest and -
‘never remained negligent in

. performance of hls ass1gned duties.

That the appellant is servmg at King

. Abdullah Teachlng 'Hospital,

Mansehra from the last one year and

four months whereas the tenure of .

the appellant is st1ll 1ncomplete

because as per the service terms and
conditions, at least tenure at any

“station is 03 years.

L3

That, as per law, terms and
conditions, the appellant cannot be
transferred prior to complet1on of his

tenure but very astonishingly, the

" appellant has illegally and unlawfully

been transferred by  the competent
authority vide notification dated

09.07.2021. .

(Copy of the impugned notification is

_ annexed as annexure “E”).

That, the appellant being aggrieved

..from B the 1mpugned _\not1f1cat10n
" $ubritted departmental appeals

" before the respondents but the same -

2




‘before the respondents but the same
have not been adhered to by the

respondents.

. [Copies- of the departmental dppeals

are annexed as annexure “F”),

That, the appellaﬁt time and again

visited the offices of the réspondents»

for the cancellation of the impugned

noltificétic}n and for the deci.si(jn of B

departmental appeals -but in vain

‘rather the - respondents are bent

upon to take charge from the

appellant hence the appellant being

 aggrieved = from  the impugned

notification seeks the gracious

TroSESSTET e s
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indulgence of this Honourable

Tribunal by way of instant appeal,

inter alia, on the following grounds:-

GROUNDS

" That, impugned notification bearing
No.SOH(E-V)/4-4/2021 dated 09.07.2021

whereby the appf;llant was ordered to .'

be transferred  from Medical -

Supefintendent King Abdullah
Teaching Hospital, Mansehra . to
ADeputy ‘District Health  Officer,
Mansehra and non—deéiding‘ the fate
of the departmental appeal filed by
‘the appellant.‘ are.'_, wrong, illegal,
against the law and facts,. arbitrary,
fanciful, perverse, against the
relevant law, rules and regulations,

politically motivated, based on

malaflde against the fundamental
rlghts of the appellant hence bemg

unconst1tut10na1 hable to be struck

down.

4That ~relevant ,_laW, . rules and
':‘: regulatlons have blatantly bypassed /
- violated by the rgqundents and the n

13

O
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relevant law, rules and regu].atio'_ns
have * never been taken into

consideration Aby the respondents

and thus the notification so passed |

by‘ the respondenté have no legal

sanctity in the eyes of law.

That, no sblid, valid, concrete or -

confidence inspiring reasons/

justification has been -given by - the
competent authority while

transferring the appéllaht from King

_Abdullah ~ Teaching =~ Hospital, =

- Mansehra.

That, it is also worth mentioning

here that the Hospi-tal Maha.gement
Board of King Abdullah - Teaching

Hospital, Mansehra throug‘h minutes

of the meéting'délted 22.05.2014 held

that in fuﬁ;rel ;trénvsfef/' posting on

key positions of the Hospital may be E

done .n consultation with the -

Management Board/Partner but in
the instant case neither any

consultation has been .done by the

. competent aufhority nor any other

legal procedure has péen adopted by

‘the -~ Aéb’mﬁeteht' éﬁithbrity " while

/"




Fiong.

3‘/’. v e 4 e
»
. ..

transferring the services of the

appellant.

(Copy of the minutes of the meeting

are annexed as annexure “H").

" That, the appellant has politically

been'vietir_'nize_d by the competent

'I authority — as all the process/

proceedings have been carried out at

the back of the appellant mere on the

behest of the political figures of the

area whereas the appellant has not
been afforded opportunity of being
heard hence all the proceedings are
against the settlec_l principle af

natural justice.

That relevant law,"' rules and

:regulanons and even the decision of

the Management Board  has
completely been bypassed by the

competent authority while carrying

~out the impugned proceedings

regarding transfer of the appellant.

That it is also worthy to note that

o _g.the transfer order of the appellantv'-'_'
' was communlcated to the M1n1ster”

for th_e Health Departme'nt,\ Khyber_'

o e

o TITELIIT

=
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Pakhtunkhwa Wthh ehak'ens the
veracity/ genulneness of the 1mpugned
order and speaks loudly that the
transfer was made on the basis of

pure political motivation and there 1s

clear cut malafide on the part of the

department/ political figures.

That, it is well settled by now that
the pohtlcal figures have not,hmg to
do with the transfer/posting of the

~ civil servants whereas in the instant

case, the competent authority while

" making himself pawn in the hands of

the political figures, issued the

impugned noti,fic-ation regarding

transfer of the appellant which has
no legal .sa_nctity in the eyes of law.

That, the competeht authority failed
to exercise its powers in accordance
with the relevant law, rules and

regulations rather travelled beyond

the powers so vested in it under the

law.

That, the appellémt has unblemished

serv1ce career as the appellant is
-'performmg hlS dutles Wlth great 7eal ,‘ :

. and .zest and never ‘ remamed

J e -
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negligent in performance of his

assigned duties. Similarly, neith";ter

any departmental‘ nor any pubfie

complaint is available against the °

appellant.

That it is an 1na]1enable rlght of the

’ appellant to enjoy the’ protectlon of +

law and to be treated in accordance a

4‘ with law, rules and regulations but
such right of the appellant has been
infringed .in a sheer malafide

manner.

That, the 1mpugned transfer order

09.07. 2021 has nelther been in the

best 1nterest of pubhc serv1ce nor in

._ex1genc1es of serv1ce hencc " not

; tenable and hable to be set as1de

That, the impugned transfer order

~ dated 09.07.202] is nothing but to

 harass * the = appellant - and "
accommodate their blue eyed person.

i

That, the impugned ‘transfer order.

dated 09.07.2021 "is. violative of
‘Clause -1, IV and XIII of the transfer/

's_postlng policy of the Government of

‘Khyber  Pakhtunkhwa as the -

o S
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That, the powers or jurisdiction are
vested in authority to exercise it
justly, fairly, honestly, judiciously
and in accordance with law, rules
and regulations but the respondents
have transgressed upon their powers

while - dealing with the matter in

‘ ha_rid. o

That according to posting transfer policy,
normal tenure for posting is 2 years, but the
appellant transferred order was passed before

completion of normal tenure, which is total -

violation of Govt: posting transfer policy.

‘Thus the impugned transfer order is liable to

be set-aside on this score alone. Copy of
posting transfer Policy is attached as

Annexure-H.

5. - That in the special circumstances of the case

" and due to urgency in the instant appeal

being transfer matter the appeal of the :

appellant may be heard in the light of postingv .
- policy and order dated 02.08.2021 of this

~ Tribunal in appeal no.5338/2021. Copy of
 ‘order is attached as annexure-I.

It is, therefore, most humbly
prayed that on acceptance of the
instant service appeal, the impugned

notification bearing No.SOH(E-V)/4- :
. 4/2021 dated 09.07.2021 whereby |
the appellant was ordered to be :

transferred from Medical Superintendent
King Abdullah Teaching Hospital,
Mansehra to Deputy District Health
 Officer, Mansehra may please be set
aside and the appellant may please

be restored to its previous position’

i.e. Medical Superintendent King

. Abdullah Teaching Hospital, Mansehra
. “or any other relief as this Honourable
Tribunal deems fit and appropriate




" Dated 25.08.2021

12

_in the circumstances of the case,

~ may also be issued / passéd.

L 3

Dr. Shahzad Ali Khan
......Appellant

T e
_ JUNAID ANWAR AN,

Advocate High Court
Mansehra.

AFFIDAVIT
I, Dr. Shahzad Ali ¥han son of
Muhammad Fareed Swati resident of
Fareed Bagh Mandian, post Office
Kotkay, Tehsil and District Mansehra,
. .appellant, do hereby solemnly affirm and
declare on oath that the contents of the
foregoing Writ Petition true and
correct and nothing has peen concealed

from this Honourable Co
\

Dr. Shahzati{Ali
(DERONENT)

Dated 25.08:2021

Khalid Mahmcoo
L

_ POzitt.z Commissiones

. eshawar High Court

i
!
!
4
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A

Service Appeal No 7294/2021

Date of Instltunon L 27 08 2021
‘Date of Decision 09.11.2021

Dr. Shahzad Ali Khan son of'Muhamrﬁad Fareed SWati"resident |
of Fareed Bagh Mandlan post Offrce Kotkay, Tehsil & District

Mansehra.
(Appetlant)
VERSUS :"

GoVernmyent of Khyber Pakhtunkhwd through Chiéf Secretary,
Khyber Pakhtunkhwa Peshawar and eight others.

(Respondents)
Junaid Anwar, ‘ ’
 Advocate - S -+ ... For appellant.
Muhammad Rasheed, . : SR o
Deputy District Attorney ... Forrespondents.
# = Ahmad Sultan Tareen -+ .. Chairman

Rozina Rehman . _— ... = Member (J)

/
JUDGMENT

Rozina Rehman, Member(J): Brief facts of the case are tttat
appellant is & quelified Doctor and isperformirtg duties in the _ '
| Management Cadre of the resr)ondents’ Department. He was posted
C _ as Medical ,Superintendent, -King Abdullah Teaching Hospital
Mensehra. He was performing his ddties,'when in the meanwhile he

was- transferred vide Notification dated 09.07.2021. Betng aggrieved _

from the impugned notrflcatlon he submltted departmental appeal but

ATTT«.‘STE@ to no avail, hence, the present service appeal

2/. We have heard. Junaid Anwar Advocate leari ed counsel for _

--\\

s vwv““"" appellant and Muhammad Rasheed learned Deputy Drstrrct Attorney

i
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5 GOVERNMENT OF KHYBER PAKHTUNKHWA -
0 HEALTH DEPARTMENT

o5 ke

&
Dated: Peshawar the 25" April, 2022

W N =4

NOTIFICATION

NO.SOH (E-V)/4-4/2022 Dr. Shehzad Ali Khan, Member of
Service (BS-19) waiting for posting is hereby adjusted against the vacant
post of Principal Medical Officer (BS-19) at King Abdullah Teaching
Hospital Mansehra against the vacant post of PMO (BS-19) for the

purpose of drawing of pay & allowances.

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
: ' HEALTH DEPARTMENT

No..73Z-/7UE  /Notification of even ko. & dated:

Copies forwarded to the:-
Accountant General, Khyber Pakhtunkhwa Peshawar.
Director General Health Services. Khyber Pakhtunkhwa.
MS; King Abdullah Teaching Hospital, Mansehra.

. District Accounts Officer, Mansehra. :

PS to Secretary Health Department Khyber Pakhtunkhwa

Deputy Director (IT), Health Department, Feshawar

. Doctor concerned. ’
.Personal file of the doctor concerned. : .
. (IEL ’Sf ‘!/ 202
. }J i
_ B (Tehmas{Ayyub)
o /4( SECTION. OFFICER (E-V)

© N o u



' ~for the respondents and have gone through the record and thV"

proceedings of the case in minute partlculars. |

3. Junaid Anwar Advocate, -.Iearned counsel for appeilant
submitted that impu‘gne',di Not‘iﬁcat_ion dated 09.07.202‘1 w_h'ereby: the
appellant was transferred from the post :;of Medicet_ Superintendent

" King Abdullah Teaching' Hospital Mansehra to the post of Dep-uty
District Health Officer is wrong, illegal, “arbitrary and against the
retev_snt law and rules being politicelly motivated end‘against_the '
fundamental rights 'of the appelllant He submitted tha'tfrelevant law
and rules were biatantly bypassed by the respondents and relevant
rules and regulations were not taken mto ConS|derat|on by . the

| respondents He contended that nolsolrd and conﬂdence |nsp1rmg

_ reasons were given by the competent authonty while transferrlng thek-_ o
appellant. He submitted that the appellant has been pohtlcally-’
victimized by ‘the competent authorlty as all the proceedlngs were
carried out at the back of the ‘appellant mere on behest of the political
figures of the area and that the appelt'ent was not afforded any‘
'opportunity of personal hearing, hence,-_ all the proceédings are
against the settled  principles of natural justice. Lsstty, he submi'tted
that t‘he transfer order of the appellant was communicated to the

Minister for Health Department which has shaken the veracity of the

impugned order and speaks loudly that the transfer‘. was made on the

basis of political motivation. He, therefore, requested that the
. impugned notification maii kindly be set aside and the appeilant may -

be restored to his previous position.

~ Conversely, learned D.D.A submitted that accor-d'ing to Section-

Wb ol of the Khyber Pakhtunkhwa Civil Servants Act, 1973, a civil servant

CC VT vt
%&'!&!‘amm

has to serve anywhere and he is not entitled to be posted in

-



acoordance with his whims & wishes. He contended that the appelianj -

— failed to manage even a single . bed f'o;r COVID-19 affected. No
centralized Oxygen -wae available ‘despite!. antple funds,available in
H.M.B and he was direoted time and again by the higher authority. to
award the work for Oxygen gas piping on top priority basis. That the
officer never participated in daily online rneetin'gs w.hic_h shows
inefficiency and lack of interest toWards his reeponsibilities. He
submitted that due to poor performance of .tne appellant, during Health
Emergency due to COVID- 19, he was not aliowed by the competent

/ authonty to serve agamst the key position in-the hospltal at the cost of
publlc health and it is the power of the competent authonty to transfer
a civil servant even before completion of his normal tenure under the

Khyber Pakhtunkhwa Civil Servants Act, 1973. -

5, Perusal.of record would reveal that appellant was transferred

and posted as Medical Superintendent,; King Abdullah Teaching

Hospital I\/Iansehra vide Notification dated 18" March, 2020. It was on |

o™ July, 2021 when he was transferred from King Abdullah Teaching
Hospital Mansehra to .the post of Deputy Dietrict Health'Ofﬁcer,

B

Mansehra Principles of postmg and transfer are based upon the

/7 criteria that it is within the domain of Government to utt!tze serwces of
- ~p q\ F / . . . . - .

a civil servant anywhere it deemed fit - in pubhc mterest. Even

exclusive Jurrsd|ctton of the competent authonty and the said postmg

malafide. Section-10 of the Act also stipulates that every civil serva'nt

s LT TR post under the Federal Government or in Provincial Government or

[l YO m-w!;
Pushavswee:

local authority or a corporation or bodies setup or established by any

according to Civil Serv'ants Act, 1973 right' of p'osting vests in the
A cannot be chal!enged unless it is agamst the Iaw and rules or-

shall be liable to serve anywhere within or outside the province in any”

1



such Government In the mstant case, the appetlant was transferred

vide Notlflcatlon dated g July 2021 but no convincing reasons have

"been given by the authorlty in the impugned notification. Accordrng to

transfer posting policy, normal tenure for. pio'sting_is two years but t.,he..-

appellant was transferred before comple’tion:’of normal tenure which is. -

total violation of the Government Transfer/Postmg Potlcy Moreover

havmg the clue from the events brought |nto our notlce through an_ b
- interlocutory apphcaﬂon; by the appetlant complainlng abo_ut the

mistreatment of him to oust him from the office for accommodation of .

co-transferee in his place despite suspension of the impugned order,

we cannot be oblivious of the hot phrsuit of the respondents ridden
with some h|dden agenoa When the respondents after suspensmn of

the tmpugned order dld not wait for disposal of the appeal in their -

pursuit against the appellant, their bias in deahng‘ with hlm has

become evident, which in particular circumstances of the case is-not'-

indicative of any public interest in transfer cf the appellant.

6. For what has been discussed above‘, this appeal is allowed as

needful to bring the position in place as per accepted prayer of the

appellant. There is no order as to costs. File be consigned to the

record room.

ANNOUNCED. » :
09.11.2021 - o 7

W”‘“l

(Ahma Itan Tareen)_
Chairman

Q-
prayed for with direction to the respondents No.1 & 2 to do further iy

.3‘

- iy
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Government of Khyber Pakht-unnkhwa,
'Health Department

Dated Peshawar the 18% May, 2022

'NOTIFICATION

NO. SOH(E-V)/4-4/2022 In pursuance to the Khyber Pakhtunkhwa,
Services Tribunal jUdgement dated 09.11.2021, this department’s notification of even
No. dated 09.07.2021 regarding transfer and posting of Dr. Shahzad Ali Khan,
Member of Serwce (BS-19) from the post of Medical Superintendent, King Abdullah

Teaching Hospital Mansehra to Deputy District Health Officer, Mansehra, is hereby :

withdrawn and posted as Medical Supenntendent of the said hospital, subject to the
final outcome of the CPLA and inquiry, with immediate effect in the best public

- interest.

Consequent upon the above, Dr. Muhammad Tariq (BS-1'9), ‘Medical
Superintendent, King Abdullah Teaching Hospital Mansehra is hereby directed to
report to Directorate General Health Services, Khyber Pakhtunkhwa, Peshawar.

SECRETARY HEALTH

Endst. No. {O21- 32
Copy to the:- :

Accountant General, Khyber Pakhtunkhwa, Peshawar.

Director General Health Services, Khyber Pakhtunkhwa, Peshawar
- Deputy Commissioner, Manséehra.

District Health Officer, Mansehra.

MS, King Abdullah Teaching Hospital, Mansehra.

District Accounts Officer, Mansehra.

Deputy : Director (IT), Health Department, with the dlrectlon to upload the

notification on official website.
8. PS to Minister for Health Department, Khyber Pakhtunkhwa.
9. PS to Secretary Health Department Khyber Pakhtunkhwa
10. Doctor concerned.
11.Personal file of the doctor concerned.

NOORAWN =

(THHMAS AYYUB
SECTION OFFICER

GOVERNMENT OF KHYBER PAKHTUNKHWA

c?{s/mzz: ‘

:‘& "u-;




FORM ‘A"

- KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAAWAR‘

PROFORMA FOR EARLY HEARING

To be‘fii'led by the Counsel/Applicant

Date of

Case Number |

Exe cution Pexiion Ao 3%3\2\.’2.)

Case Title

Dy -Shohaed ALY 1hewn VIS Eout -

13-t 2y

Institution

Bench 1SB v DB

Case St;ﬁtus |Fresh Pepding

Stage | Notice v Reiply ‘ Argument |

Urgency to | uwﬁs;uﬁ o doive Ty oms fourv md&m .

| clearly stated. : R

Nature of fHe- S

relief sought.

Next date of oo o? rors.

hearing

Alleged Tar-g.é’i- R -

Date . o
. Cou;wsé'l-”formWWM_I.Detit‘ioner "Re*s:pd"nld'e;ritl/ = In person \,-—» |

Signatt couns&q/partv

fo\“




"N- KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWFAR

’

PROFORMA FOR EARLY HEARING'
" FORM “B’ |

Inst#

Early Hearing - -p/202-2 -

L pediBon =
Incase No. __ & se o¥iow 383--p/202y

DY Shahzad At iiGhen Vs_Gout of oy

- Presented by \m Pevlow: on behalf of_wpsvsen:. Entered
" in the relevant register. . :

Put.ub alongwith main case_ 3B \l).o:,L"

REGISTRAR

Last date fixed Yo ~ Y= ROV -

A| Reason(S) for Iéslt-ahdjvébrnmé-r;:c-; if

any.by the Branch incharge.

Datels) fixed in thé similar matter

!

by the Branch Incharge

‘A\'/a-i-l‘ableﬂaé:"clé—é'-Fi_ég_dersyAssistant' ‘

Registrar branch

Assistant Registrar

REGISTRAR



BEFORE THE HON'BLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

PR K cant wil
N‘\‘:&d‘ B maultyy Q&\\"\*@L N

' C.M. No /2022 ,
tt Executlon Petition N0.383/2021

1

7’6 \ W \u L |
\ ewcly, Dr.Shahzad Ali Khan ... et . Petitioner

Versus

Govt. of KP through Chief Secretary & others..ReSpondents

APPLICATION FOR EARLY FIXATION OF
THE IMPLEMENTATION APPLICATION
REFERRED ABOVE.

Respectfully Sheweth;

1) ' That the above noted petition is pending before this

Hon’ble Tribunal and next date of hearing is fixed for - -

08.07.2022.

2) That the service appeal of the petitioner/ appellant
has been decided on 09.11.2021 but till date the
respondents are reluctant to |mplement the same 1 |

3) That the titled petition was fixed on 20.04.2022 befbre
the Abbottabad = Bench ~and the same was
communicated to us that the next date of hearing is
today i.e. on 26.04.2022 when we reached the bench,
were told thét the hearing has been done on
25.04.2022 instead of 26.04.2022.



AFFIDAVIT

‘4) That the next date of hearing has been fixed for

08.07.2022 and petitioner has been marked absent on
25.04.2022

5) That in the light of the ébove_ said facts and
circumstances the case may be kindly be fixed to an
early date as the delay tantamounts to unprecedented |
loss to the petitioner.

It is, therefbre;. requested that an éai'ly date of
hearing may kindly be fixed in the above noted
implementation petition. |

PetitionerAappéliant
(In person)

| | ~ %&0’7/5(0 |
- Dr.Shahzad Ali Kha

I, do hereby affirm and declare on oathw'that the
contents of the accompanying Application are true and_
correct and nothing has been concealed from this- Hon'ble

Court.

oe.. DEDPONENT
€ § &4 pr.shahdad Ali

ATTE
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BEFORE THE HQN’BLE KHYBER PAKHTUNKHWA SERVICE

TRI BUNAL PESHA WAR

CMNo. /2022 -

IN

Execution Petltlon No. 383/2021 -

| 1")
, ¥

3)-

Dr. Shahzad Al Khan....................- ....... e Petitioner

Versus

Govt of KP through Chlef Secretary & others. Respondents'

APPLICATION FOR EARLY FIXATION OF
THE IMPLEMENTATION APPLICATION
REFERRED ABOVE

‘Respectfully Sheweth

That the above noted petltion |s pending. before this

~ Hon’b[e Tribunal and next date of heartng is fixed for

08 07 2022.

That the service .appeal of the oetitioner/_appellant
has been decided on 09.11.2021 but till date the

respondents Aar'e’reluctant to implement the same.

That the titled petition Was'fixed on 20.04.2022 before

~ the Abbottabad Bench an'd the same was -

communlcated to us that the next date of hearing is
today i.e. on 26 04. 2022 ‘when we reached the bench,

were told that the hearing has ‘been done on
25.04. 2022 lnstead of 26.04.2022. |



4) - That. the ‘next da’te of hearing hhas been fixed for
08.07. 2022 and pet|t|oner has been marked abserit on
- -25. 04 2022 ‘

5) ‘That in the - Iight of the above said facts and
cnrcumstances the case may be kindly be fixed to an
early date as the delay tantamounts to unprecedented

loss to the petltloner

It |s, therefore requested that an early date of
‘ hearmg may klndly be fixed in the above noted

|mplementatlon petrtlon

~ Petitionertappéilant
(In person)

, .U/
e %Z‘DI// 6{0 ;
Dr Sha zad Ali Kha ' =

AFFIDAVIT

I, do hereby afflrm and declare on oath that the
- contents of the accompanymg Appllcatlon are true and
correct and nothmg has been concealed from- this- Hon’ble_
Court. ' |

DEPONENMNT

‘_.gﬁg;g tm‘ Dr.Shahdad Al

SRS T R e T v

© R W Tl TR, e
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE
| RIBUNAL PESHA WAR -

b

C.M.No. /2022
IN - .
Execution Petition No.383/2021

Dr.Shahzad AllKhan ............ . et Petitioner
. © " Versus

Govt. of KP through Chtef Secretary & others. Respondents

AP‘PLICATiON 'FOR EARLY FIXATION OF .
THE IMPLEMENTATION APPLICATION
REFERRED ABOVE.

e

Respectfully Sheweth

1) That the above noted petltlon is pending ‘before this
Hon’ble Tribunal and next date of hearing is fixed for
08.07.2022. ' 4 '

2) That the servi'ce appeal of the petitioner/ appellant
has been decuded on 09.11. 2021 but till date the

respondents are reluctant to lmplement the same,

3)- That the titled petltlon was fixed on 20.04. 2022 before
the Abbottabad Bench and the same was
communlcated to us that the next date of hearing is
today i.e. on 26 04. 2022 ‘when we reached the bench,
were told th-at_.the hearlng_ has  been. done on -
25.04.2022 instead of 26.04.2022.



4) That the next date of hearing has been fixed for
~ 08.07.2022. and petitloner has been marked absent on
-25.04. 2022 |

5) That in the ‘light of the above said facts and
circumstances’ the case may be kindly be fixed to an
early date as 'éhe delay tantamounts to. unprecedented
loss to the pe'ti_tioher.. |

It is, therefore requested that an early date of
h'earlng may_ kmdly be fixed in the above noted

implementation petition. -

Petitionerkappgellant
(In person)

T Dr.Shahzad Ali Kha ‘

' AFEIDAVIT r |
I, do &hereby afflrm and- declare on oath that the

contents of the accompanying .Apphcatlon are true and

~correct and nothing has been concealed from this- Hon'ble

Court. - | | |




