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Mrs. Noor Ul Huda, Ex-Lady Health Worker, R/O House No. 760,
- Mohalla Qalander Abad, Wazir Bagh Road, Tehsil and District
"~ Peshawar.
... (Appellant)

VERSUS

The Secretary Health, Government of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar and five others.

(Respondents)

SYED NOMAN ALI BUKHARI,
Advocate - For appellant.
MR. NASEER-UD-DIN SHAH,
Assistant Advocate General --- ~ For respondents.
MR. SALAH-UD-DIN - MEMBER (JUDICIAL)
MS. ROZINA REHMAN --- MEMBER (JUDICIAL)

JUDGMENT

SALAH-UD-DIN, MEMBER:- Through the instant service
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appeal, the appellant has invoked jurisdiction of this Tribunal _

with the prayer copied as below:-

"That on acceptance of this appeal, the order

: ' dated 08.09.2020 may be set-aside and the
. respondents may be directed to count the
’ contractual/temporary period of service of the

appellant towards her retirement/pensionary
benefits under Rule 2.3 of the West Pakistan Civil
Services Pension Rules, 1963 and in light of the
august Peshawar High Court Larger Bench
judgments dated 22.06.2017 passed in W.P No.
3394-P/2016 and W.P No. 2246-9/2016 and any
other remedy, which this august,Tribunal deems
fit and appropriate may also be: awarded in
favour of the appellant.

2. Precise facts forming the background of the instant service

appeal are that, the appellant was appointed as Lady Health
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Worker (LHW) on contract basis vide order dated 31.10.1997
with effect from 01.11.1997. On promulgation of Khyber
Pakhtunkhwa Regulation of Lady Health Workers Programme and
employees (Regularization and Standardization) Act 2014, the
services of the appellant alongwith other were regularized vide
office order dated 19.09.2014 with effect from 1% July
2012, however on attaining the age of superannuation on
19.02.20219, the appellant was retired from service vide
Notification bearing No. 3372-79/DHO.DPIU dated 15.04.2019

~ without granting her gratuity/pensionary benefits. The appellant

approached august Peshawar High Court through Writ Petition
No. 4546-P/2019 for considering her contractual period towards
her pensionary benefits. Vide judgment dated 02.10.2019, the
said Writ Petition of the appellant was transmitted to the
concerned Secretary to Government of Khyber Pakhtunkhwa to
treat it as departmental appeal and to decide the same strictly in
accordance with Civil Servants Pension Rules, 1963. The
departmental appeal of the appellant was rejected by Provincial
Coordinator Lady Health  Worker Progrémme Khyber
Pakhtunkhwa vide order dated 08.09.2020, hence the instant

service appeal.

3. Notices were issued to the respondents, who submitted
their comments, wherein they refuted the assertions made by

the appellant in her appeal.

4, Learned counsel for the appellant has argued that the
appellant was though initially appointed as Lady Health Worker
on contract basis vide order dated 31.10.1997 with effect from
01.11.1997, however her services were later on regularized vide
office order dated 19.09.2014 with effect from 1% July

2012, therefore, in view of rule 2.3 of West Pakistan Civil

Services Pension Rules, 1963, the period of contract service shall
be counted for the purpose of pensionary benefits; that the
appellant has rendered about 21 years
service, therefore, depriving her of pensionary benefits is not
only against the fundamental rights of the appellant guaranteed
under the Constitution but is also violation of rule 2.3 of the

West Pakistan Civil Services Pension Rules, 1963; that same

-' nature issue was raised before the Larger Bench of august




Peshawar High Court in Writ petitiohs No. 3394-P/2016 and
2246-P/2016, in which the august Peshawar High Court vide
judgments dated '422.06.2017 laid down the dictum that the

service rendered on fixed pay/contract basis is countable

towards pension fixation and retirement benefits; that the appeal
of the appellant was sent by august Peshawar High Court to
cbncerned Secretary for decision but the same was decided by
Provincial Coordinator Lady Health Worker Programme Khyber
Pakhtunkhwa, who was not competent to decide the
departmental appeal of the appellant, therefore, the impugned
order is corum-non-judice and is liable to be set-aside on this
score alone; that in view of Notification dated 22.05.2019 issued
by the Government of Khyber Pakhtunkhwa Finance Department
(Regulation Wing), the fixed pay/contract period of service of the
appellant was required to have been counted towards pensionary

benefits.

5. On the other hand, learned Assistant Advocate General for
the respondents, has contended that the appellant was initially
appointed as Lady Health Worker in the year 1997 on fixed
pay/contract basis and her services were regularized vide office
order dated 19.09.2014 with effect from 01.07.2012; that the
appellant stood retired from service on 19.02.20219 and és
such, she had performed duties as regular Lady Health Worker
only for a period of about 07 years, 01 month and 18 days, while
pensionary benefits could be granted to a civil servant, in case of
completion of ten years or more regular service; that the
appellant  was having less than ten vyears regular
service, therefore, she is not entitled to grant of any pensionary
benefits; that the contractual period of service of an employee
could not be legally counted in his regular service, therefore, the
appeal filed by the appellant is liable to be dismissed.

6. We have heard the arguments of learned counsel for the

parties and have perused the record.

7. Keeping in view the respective arguments of both the
sides, a perusal of the record would show that the appellant was
initially appointed as Lady Health Worker on contract basis vide
appointment order dated 31.10.1997 with effect from




4

01.11.1997, howevér-:éffél: pfromu"igation of Khyber Pakhtunkhwa
Regulation of Lady AHeaIth Workers Programme and employees
(Regularization and Standardization)‘Act 2014, the services of
the appellant were regularized with effect from 1% July 2012,
Vide Notification dated 15.04.2019 issued by District Health
Officer Peshawar, the appellant stood retired from service with
effect from 19.02.2019 without granting her any pensionary
benefits. Now the question, requiring determination is as to
whether the contract period of service of the appellant could be
counted for granting her pensionary benefits or not? Rules 2.2
and 2.3 of the West Pakistan Civil Services Pension Rules, 1963,

deal with the issue in question, which are reproduced as below:-

" 2.2 Beginning of Service- Subject to any
special rules the service of Government servant
begins to qualify for pension when he takes over

- charge of the post of which he is first appointed.

Rule 2.3 Temporary and officiating service ___
Temporary and officiating service shall count for
pension as indicated below: -

(i) Government servants borne on temporary

' establishment who have rendered more than five

years continuous temporary service for the
purpose of pension or gratuity, and

(ii) Temporary and officiating service followed by
confirmation shall also count for pension or
gratuity”.

8. A bare perusal of the above mentioned rules make it clear -
that when a government servant is regularized, his total length
of service is to be computed from the date he joined the
service, whether temporary or otherwise. In this view of the
matter, the length of service of the appellant shall be counted
from the date of her initial appointment i.e 01.11.1997 for the
purpose of pension and gratuity. Wisdom in this respect also
derived from the judgment dated 22.06.2017 passed by august
Peshawar High Court, Peshawar in Writ Petition No. 3394-P/2016

titled “Amir Zeb Versus District Account Officer Nowshera etc.”

9. August Supreme Court of Pakistan in its judgment reported
as 2015 PLC (C.S) 296 titled “Secretary to Government of
Punjab, Finance Department Versus M. Ismail Tayer and 269

others, has graciously held that the pensionary benefits is not a

bounty or ex-gratia payment but a right acquired in
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s consideration of pa's’f 'service. Such right to pension is conferred

@ .
> ' - by law and cannot be arbitrarily abridged or reduced except in

accordance with such law as it is the vested right and Iegitimate

expectation of retired civil servant.

10. Consequent upon the above discussion, the éppeal in hand
is allowed and the respondents are directed to grant pensionary
benefits to the appellant by processing and finalizing her pension
case within a period of three months of receipt of copy of this
judgment. Parties are left to bear their own costs. File be

consigned to the record room.

s vracle ANNOUNCED |
M’“ Lf 13.07202D)2022 .

o2 1n]2ex Possl . | (SATAH-UD-DIN)
; - No MEMBER (JUDICIAL)




Service Appeal No. 11471/2020

SyedNornan Ali Bukﬁari, Advocate, for the appellant
present. Mr. Naseer-ud-Din Shah, Assistant Advocate General
for the réspondents present. Arguments heard and record
perused.

Vide our detailed judgment of today, separately placed on
file, the appeal in hand is allowed and the respondents are
directed to. grant pensionary benefits to the appellant by
processing and final(izing her pension case within a period of
three months of feceipt of copy of this judgment. Parties are left

to bear their own costs. File be consigned to the record room.

ANNOUNCED

13.07.2022

-——
(Salah-Ud-Din)
Member (Judicial)




08.11.2021 Clerk of counsel fejr the abpella_rit preys‘ent. Mr. Muhammad' |
Rasheed, Deputy District Attorney for the respondents‘pré'sérlut.
Clerk of counsel for the appellant stated that learned
cdunsel for the appellant is unable to attend the Tribunal today
due to strike of Lawyers. Adjou-rned To come up for arguments
before the D.B. on 10.02.2022.

(ATIQ-UR- REHMAN ‘'WAZIR) ‘ (SALAH -UD- DIN)
MEMBER (EXECUTIVE) | MEMBER (JUDICIAL) '

Chalirman ‘
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06.06.2022 ~Appellant in person present. Mr. Muhammad Adeel Butt,

Additional Advocate General for the respondents. present.
Appellant requested for adjournment on the ground that
his counsel is not avaiiable today due to strike of lawyers.

Adjourned. To come up for arguments on 13.07.2022 before the

D.B. ‘ | . e
\ - 2‘2

(Fareeha Paul) ' (Salah-ud-Din)

Member (E) ~ Member (J)

-
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Junior to counsel for the appellant an'd Mr. Kabirullah
Khattak, Addl. AG alongwith Farman Sﬁah, Junior Clerk for
respondent No. 3 present and submitted reply/comments.

Rest of the respondents have not subrhitfted
reply/comments. Learned AAG seeks time to contact the
respondents. He is required to contact the respondents for
submission of reply/comments in office within 10 days,

positively. If the written reply/comments are not

~ submitted within the stipulated time, the office shall submit

the file with a report of non-compliance. File to come up for
arguments on 08.11.2021 before the D.B.

Learned Addl: A.G be remindéd about the omission‘

and for submission of Reply/comments within extended

Chairman

time of 10 days.

N ___,, 1‘ y,
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30.04.2021

o mn30.04.2021 before S.B.

‘Counsel for the appellant present.

Conténded that the:é}ppéllan'.t had put in about 15 yeérs service

on contract basis as Lady Health Worker. She got retired in the

year 2019 after serving for another seven. years 'uﬁ)on her
regularization. She was, however, deniéd pension beneﬁfs through
memo. dated 08.09. 2020 impugned in the appeal.

Learned counsel also referred to provnsaons contalned in
/Regulanzanon of Lady Health Worker Pngramme and Employees
(Regularization and Standardization) Act, 2014, and argued that

employee covered under the Act was ma"‘de entitled.to such pension
~and retirement benef’ ts.as.may be determined-by GO\)er:nment In
“the context, he relied on Rule 2.3 of .West Pakistan CIVI| Serwces
Pension Rules 1963 and contended that in view thereof and also
2019 PLC (C.S) 1065, the appellant was entitled for the addlng up
of period served on contract basis in her length of service for the
purpose of pen5|on i

‘In view of arguments of learned counsel and available record,
instant appeal is admitted to fegular hearing subject to all just
exceptions.  Appellant is required to deposit security arid process
fee within 10 days. Thereaffer, notices be issueoi' to the
r'esp‘ondehts for submission of -written reply/comn%ents on

Chairman

Due to demise of the Worlhy Chalrman the

Tribunal is defunct, theretore, case is adjourncd to

2 .1 .06.2021 for the same as before.

Reéader
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Court of

Form- A

FORM OF ORDER SHEET

Case No.-

HYT] oo

S.No.

Date of order

- today. The matter is, therefore, adjourned to 62.02.‘2’931

- Order or other proceedings with signature of judge
- | “proceedings
1 2 3
1 01/10/20'20 The appeal of Mst. Noor Ul Huda -presented today by Mr.
) Muhammad Asif Yousafzai Advocate may be gntered in the Institution
_Registef and put up to the Worthy Chairman for p'p er order please.
o KECSTRAR™
|5 This case is entrusted to S. Bench for preliminary hearing to be put
up there on ’Q H )7/07/0"
1
CHAIRMAN
16.11.2020 Due to third day of mourning the demise of .

Honourable Chief Justice, Peshawar High Court, the
. members of the Bar are not appearing before the courts

*

before S.B. : S

~

Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR '

”Service Appeal No. /ll [/l 7 l _ /2020

Mrs. Noor Ul Huda, C e A
Ex-Lady Health Worker, - ) o :
R/O House no. 760, Mohalla Qalander Abad, Diary N<*~j'-—-—~———-o. 860

Wazir Bagh Road, Tehsil and District Peshawar. al /e ]2 Z
_ ) o Daced.

L | . APPELLANT

VERSUS

1. =~ The Secretary Health Government of Khyber Pakhtunkhwa, C1v1l
Secretariat, Peshawar :

2. The DlStI’lCt Health Ofﬁcer Judicial Complex Khyber Road,
' Peshawar. :

3. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

4, . The District Accounts Officer, Fort Road, Peshavl/ar.
5. The District Coordinator LHWs Program, Peshawar.

6. The '.Proyihcial - Coordinator LHWs  Program, Khyber
Pakhtunkhwa, Peshawar.

RESPONDENTS -

B 2 Eedfr.@-day

APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE. TRIBUNAL ACT,
. 1974 AGAINST. THE _ORDER DATED 08.09.2020
 WHEREIN THE DEPARTMENTAL APPEAL HAS
* BEEN REJECTED FOR NO GOOD GROUNDS.

-----------------

- ~?x;, .



1."\

Ci PRAYER:
L THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 08.09.2020 MAY BE SET-ASIDE
AND THE RESPONDENTS MAY BE DIRECTED
TO COUNT THE CONTRACTUAL/TEMPORARY
PERIOD OF SERVICE OF THE APPELLANT
TOWARDS HER RETIREMENT/PENSIONARY
BENEFITS UNDER RULE 2.3 OF THE WEST
PAKISTAN CIVIL SERVICES PENSION RULES,
1963 AND IN THE LIGHT OF THE AUGUST
PESHAWAR HIGH COURT LARGER BENCH
JUDGEMENTS DATED 22.06.2017 PASSED IN
W.P. NO. 3394-P/2016 AND W.P. NO. 2246-P/2016
AND ANY OTHER REMEDY, WHICH THIS
AUGUST TRIBUNAL. DEEMS FIT AND
APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOUR OF THE APPELLANT.

RESPECTFULLY SHEWETH:
FACTS: '

1 That the appellant was appointed as Lady Health Worker (LHW) on
contract basis on 31.10.1997 w.e.f. 01.11.1997 in OD Rashid Ghari in
the respondent department. The appellant performed her duties with

. full dedication and no complaint has been filed against her. (Copy of
e appointment order dated 31.10.1997 is attached as Annexure -

“A” ).

: 2. That vide order dated 19.09.2014 under the Khyber Pakhtunkhwa
Regulation of Lady Health Workers Program and Employees
CE (Regularization and Standardization) Act, 2014 the appellant along
with other LHWs got regularized w.e.f. 01.07.2012, (Copy_of the
regularization_order dated 19.09.2014 is attached as Annexure -

“B,’).

3. That the appellant served the department with honesty from
01.11.1997 till her retirement on 19.02.2019, by rendering more than
two decades (20 years) of service. (Copy of notification mentioning
her retirement is attached as Annexure - “C”).

4. That the appellant previous rendered service on contract/temporary
basis was not counted towards her pension fixation/pensionary
benefits, which caused a huge financial, loss to the appellant and kept
her deprived from her right of proper fixation and grant of pension.




. That the same issue was raised before the Honorable Peshawar High
Court Larger Bench in Writ Petition nos. 3394-P/2016 and 2246-
P/2016 which were decided on 22.06.2017. The august court has laid
the dictum that the service rendered on fixed pay/contract basis is
countable towards pension fixation and retirement benefits._ (Copies
of the judgments are attached as Annexures - “D” & “E”).

. That the appellant approached the Honorable Peshawar High Court in

Writ Petition no. 4546-P/2019 for considering her contractual period
towards her pensionary benefits. The Peshawar High Court, Peshawar
vide judgment dated 02.10.2019 disposed of, by transmitted the same
to the concerned secretary of KP to be treated it as a departmental
appeal. (Copy of the W.P & judgment is attached as Annexure —F

& G).

. That the departmental appeal of the appellant was rejected by an

incompetent authority vide order dated 08.09.2020 for no good
grounds. The said order .communicated to the appellant through

. endorsement. (Copy of the Impugned Order dated 08.09.2020 is

attached as Annexure - “H”). -

. That now the appellant comes to this August Tribunal on the

following grounds amongst others:

GROUNDS:

A. That not counting the previous service rendered by the appellant as

contract employee towards her pension fixation and pensionary
benefits and the impugned refusal of the respondents is agamst the
law, rules, norms of justice and material on record.

. That the appellant is entitled to her claim under the West Pakistan

Civil Services Pension Rules, 1963 Rule 2.3.

. That even under 370 & 371 CSR the appellant is entitled to her claim

and her previous service should have been counted towards her
pension fixation and retirement benefits. The same view was also
upheld by the August Supreme Court of Pakistan in a judgment
reported as 2016 PLD(SC)-534.

. That the appellant has not been dealt with according to law and rules

and has been deprived from her proper fixation of pension and
payment of pensionary benefits in an arbitrary and fanciful manner.

. That the most recent judgment of the Honorable Peshawar High Court
passed in Writ Petition No. 3221-P/2013 also upheld by the Supreme
Court in C.A. No. 411/2020 on 23.09.2020 makes the appellant
entitled for her claim.




F. That the appeal of the appellant was sent to Concerned Secretary for
~ decision by the Peshawar High court, Peshawar but the same was
decided by the incompetent authority so the 1mpugned order is corum-

* non-judice and 11able to be set-aside on this score alone.

. G. That the appel'lant seeks perr‘nissio‘n to advance others grounds and
proofs at th'e time of hearing.

It is, therefore most humbly prayed that the ‘appeal of the
| appellant may be-accepted as prayed for. :

. N&\( »Dﬂ'w&ko

APPELLANT

Noor-Ul-Huda
THROUGH: [Qw

(ML.ASIF YOUSAFZAI)
Q/ ADVOCATE SUPREME COURT
~ (S.NOMAN ALI BUKHARI) - (TA LI KHAN)
ADVOCATE HIGH COURT, - ADVOCATE HIGH COURT,
(SHAHKAR KHAN YOUSAFZAI)
ADVOCATE PESHAWAR
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Office of the Dislricti-léaldi Officer Peshawar- L
Office Order :

£ tﬁc‘:t.quhawar'.j L
. e hereb regularized w.e £ July 2012, Their terms and conditions - CLL
i . of service Will be governeq ypde, the Khyber pakn Wa. Regulation " of Lady. Heal,
' © " Workers program and Employees ( Regu!arizgﬁon and St_andardizaﬁon) Act, 2014. an4 rules
""_to be made there under. ' . s ' -

Nanie © o ar Designation Husband . Bate of
community ’ Name . dppoiniment
Embedy - .
l. v .

FLCF;. :

Mol M Parver 101997 CD Raheeg o ] Kolandze Apg——— A
Abdul Hadi . - : o : S
E Sher Afaal | Apdar Atz 3500159 CD Rasheed Gary Hussain Abag

Movil AT TG e DX Ty Rasheed Garr - Muhammag
Hadir . : : . . R - .

e e e

Nascem

0 -] ABag . - . '
Un mamricd |} 6.3.2002 CD Rashecq Gari - Sharif Abag. 3
Khan ’ . -l D
Abdut Haroan 20.03.2002 .
Qayum Nascen .

CD Rasheed G Soft Colany

Atmad - . - .. . S . ST RS
[ Resham Naser Abed CD Rasheed Gor CR Lk
Azhad . i .
|_Shah Z5man |

sy v

T T '

Sub. Section (3) of g Section ibid, e
laced- as. the fo!lowing Pay. scales a5 me

L3

above .
ﬁOned _'.“:

‘ District Heany Officer ; *
: ) Peshawar.
No. 10.05.08 DrPry Date 19.09.20]4 -
Copy forwardeq to:-

3
4
5
6
7

‘ D_'éstricg Health Offie, e
. Peshawar. .




DISTRICT H EALTH OFFICER PESHAWAR

xit

No. %2 ?,“J.V%e /DHO.DPIU

NOTIFICATION

AI\IO.}.’/&./}i.’Ii‘,’fberPaIghtunKhwn/Bil!s/Zﬂ147351. In terms of provision of The Kliybef

PakhtunKhwa Regulation of Lady Health Workers Program & employees (requiarization &

standmdizaﬁdn}Act 2014 (Para (4) Sub-Para (4) & (5) if the Khj'ber PakhtunKhwa -Civi] -

Servants Revised Leave Rules 1981 and instructions

sanction is hereby accorded to the grant of 338 days leave encashment in Jieu of LPR in respect

of Mr/ivist. Noor u) I-In_lda W/ Muhammad Parveer BPS-OS‘Aalmched 1o CD Rashid

Gari/District Health Officer Peshawa;

-

z

2. In terms of Section-13 of the Khyber Pakhtunkhwa Civil Servants Act 1973, the official shall
stand retire from service on 19[02120;9AN On attaining the age of superannuation. -

Sd/-xauisnonon
District Health Officer
Peshawar

A Copy is forwarded to the:- " .
Accountant General Khyber PakhtunKhwa Peshawar, ‘
Provinciul Coordinater LW Program Khyber PakhtunKhwa Peshanwar,
District Coordinator LW Program Peshawar, . o
Litigation Officer DHO Office Peshawar. _ ‘

Office Assistant. . T S
2stablishment section to update the retired personnel fist,
Account section :

For information dn n/action,

NOvL L

Dll‘lf.lii/-’l@t A Officer ©
fF Peshawar

-

ATTESTED

Yo Be/True Copy -

GOVERNAMENT OF KHYBER pA KHTUNKHWA

Dated Peshawar the /" ; 0 ( 2019 i T

there under jssueg from time to time, .-
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s ' - INTHE ‘ JURT, Ty -
. . THE PESHAWAR HIGH COURT, _ | y .
N C e PESHAWAR GO |

[Judicia} Department].

Writ Petltlon No.3394- [’/20!6

Date of hearing:~ 22.06.2017

Peti tumer(s)

Mr. Khush Dil Khan, Advocate ‘

‘ ¢
Rcspcvndeﬂt (s):-The District Accoum Offcer Now

JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this Common

Aj:ud'grﬁenl, we,  propose ‘to  decide the fol‘lowing
Constitutional Petitions filed under Article 199 of the
- Constitution of Isla!mic Republic of Pakistan, "1973

: i
" (the Constitution), as identical questions of law and facts

are involved therein and the writ sought by the petitioners

is also one and the same.

o Writ Petition No.3394-P/2016
(Amir Zeb Vs Pislricl Account Officers Nowshera '
© o ete) C
Writ Petition No.2867-P/2016 ' . \
. Mst. Akhtar Bibi Vs District Education Officer (M)

Kohat etc).
3. Writ Petition No.3143-P/2014
(Mubammad Shah Zaib etc Vs Govt of Khyber
Pakhtunkhwa through Chief Secretary and others)
v] / k. Writ Petition No.2872-P/2014.
@ Hakeem Khan through LRs Vs Govt.of KPK

through Sectary Elementary & Secondary
Education, Peshawar etc)

§ 5, Writ Petition No.1339-P/2014
: .~ {Mst. Rani Vs Sub-Division Education Officer etc).
o ~ Writ Petition No.55-P/2015

(Mst. Bibi Bilgees. Vs Govt of KPK through
. Secretary Finance, Peshawar).
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A Amir Zeb petitioner in W.P. N0.3394-P/2016 is thc.
widower of Mst. Asiya Shafi (late). His grievance is that
on 28.02.2003, his wife was initially appointed as PTC on

contract basis and, later on, by virtue of Khyber

_T'akhtunkhwa C‘ivil Servants (Amendment) Act, 2005, her .,

service was regularized. On 31.07.2015, during her -

" service, she met her natural death, thercfore, he being her

widower/LR applied for payment of her all admissible

fetirement  benefits, in pursuance whereof, lcave

en_cashment, GP fund and other admissible funds were paid

. to him by the respo_ndenlé,.but his pension claim was

refused by the respc'l)ndent_s on the ground of lack of

prescribed length of ,her regular service, excluding the

-period of her service cln contract, hence, this petition.

4 Mst. Akhtar Bibi, the petitioner in Writ Petition
1%0;2867-1’/‘20]‘6, is the widow- of (late) Lal Din Class-I1V
cm.ployee. She has averred in her writ petition that her late
husband  was initiaily appointed  as Chowkidar on

01.10.1995 on contract baéis, however, later on, his service

" was regularized vide Notification No.BO1-1-22/2007-08

/o

dated 05.08.2008. On 15.05.2010, the deceased dicd
Juring his service, so she applied for her pension but the
same was refused to her on the ground that the regular

service of the deceased employee was less than the

orescribed length of.régular service, hence, this petition.




oi/)

4 Muhammad Shah Zaib and Muhammad Afnas

Alam are the LRs of deceased Fakhar Alam. Their

‘ ;:grievhancc is that lh.eir deceased father was appointe& as
Chowkidar on 13.01.1998 in Mother Child Health Centre
Tank, who, later on, duriﬁg his service was murdered; foxi -

4 whi-ch FIR was rcgis;l.elréd.aga_insl 1helacc;lsied. P'eli-ti(;nc‘rs

applied for retirement of the ‘deceased. Vide notification ‘

dated 31.12.2013, the deceased was retired from scrvice on

account of his death w.e.f. 21.10.2013. The family pension

_of the deceased was prepared and processed, however, the

" same was refused to the petitioners, hence, this petition.

S Petitioners in Writ Petition-No.2872-P/20]4,,are
the LRs of deceased Hakeem Khan Class-IV employee,

_ who died during pendency of the -instant writ petition.

* (3rigvance of the petitioners is that their predecessor was

7/

appointed as Chowkidar on fixed pay -in Education

: t
Department on 24:04’1.1'993. Vide order dated 29.01.2008,

1 ,
- service of the deceased alongwith his counterparts was

| .
regularized by virtue of Khyber Pakhtunkhwa Civil

Servants (Amendment) Act, 2013 w.e.f. 30.06.2001. On
ataining the age of superannuation, the deceased got
retired on 31.12.2012, so petitioner applied for grant of his

pension but the same was refused, hence, this petition.

- 6. Mst.  Rani, petitioner in  Writ  Petition
-No.1339-f’/20|4, is the widow of Syed 1mlia_7; Ali Shah

~ (late) Class-IV employee. She has averred in her writ

CEesd




-4  C%A

peuuon that on 15 01. 1996 her late husband was appomled

as Chowkidar in the respondents department on adhoc

basis/fixed pay, whose service was, later on, regularized on
30.07.2008. During his service, the deceased met his
natural death on 15.01.2012, hence, the petitioner applied

for her pensionary benefits, but the same was refused on

. 'the ground that though service of the -dececased was

vegularized but withoul pension gratuity, hence, this
petition.

1, Mst. Bibi Bilgees, petil‘ioncr in Writ Petition

No.55-P/2015, is the widow of Saif ur Rehman deceased.
" ider grievance is that her deceased husband was initially

“uppointed as Chowkidar on 09.07.1995 in Public Health

Department Nowshera on contract basis, however, his

+ service was regularized on 01.07.2008. The deceased died

“juring his service on 05.05.2012, so when petitioner

.npphed for his pensm|nary benefits, the same was refused

to her on the ground that the deceased was lacking the

prescribed length of regular service, hence, this petition.

3. Respondents in the above writ petitions have filed

their respective Para-wise comments, wherein they have

admitted the fact that the pensions have been refused to the

petiliOnefs/LRs of the deceased employees because they

-, were lacking the prescribed length of their regular service,

whereas period of adhoc or confract service cannot be

. wounted towards regular service for the purpose of pension.

&oway



5

. ' : : e

‘,,:, E . ) I ' The lc;lrned Addl. A.G. also questioned the maintainability of
- \ o ._ A'Jj o . the y\fril petitions on the ground lﬁat section 19 (?) of the
- ' I Khyber Pakhtunkhwa Civil Servant Acts deal ‘with righl of
pension of deceased civil. servant, which squarely falls in
Chapter-il, pertaining to terms and conditions of service,
lhcrefqrc. jurisdiction of 'tl.his “‘Court -undcr Article 212 of the
Constitution is barredl. ‘
9. I-Iai'ing heard the arguments of Ieémcd céunse! fo;' -
the parties, record depicts that updisputcd]y the deceased
<:mpl§yccs were the Civil Servants and instant writ
pc(vitions have been filed by their LRs qua their pensions.
;Sinc.e the.contro‘versy pertains to pension of the deceased
n:mp]o_yees which according to the contention of worthy
- Law Officer is one of the terms and conditions of a civil
servant under sectiorlll 19 (2) of the Civil Servants Act,
1973, hence, before determining the eligibility of thé
'dec,e;ased employees to the pension or otherwise, we,
Qould like to ﬁrslit meet the legal question qua
maihtainability_of lhei instant writ petitions on the ground
: of lack of jurisdiction of this Court under Article 212 of
the Constitution, Tci) answer the duestion, it woul.d be
* advantageous to have a took over the definition of “Ciyil
l ‘/VServant” as conten;plaled under section 2(b) of Khyber
6 | Pakhtunkhwa Civil Servants Acts, 1973 and section 2 (a)

of Khyber Pakhtunkhwa Service Tribunal Act, 1974. For -

*he -sake of convenience and ready reference, definition




.Al ¢ 4 - '
: e given in both the Statule are reproduced below one after

- N [ ‘ - _ “he other

“2(b) “civil servant™ means a person who is a member
of a civil service of he Province, or who holds a civil
) L _post in connectidn with the affairs of the Province, -but
’ do¢s ot include---
1i) -A person who is on deputation to the Province from the
Federation of any other Province or other authority;
tii) A person who is empioyed on contract or on work charged
basis, or who is paid from contingencics; or

i) A person who is a “worker” or “workman” as defined in the
Factories Act, 1934 (Act XXV of 1934), or the Workman's

_Campensation Act, 1923 (Act VI of 1923}".

%S.2(a) “Civil Servant” mecans a person who is or has
been a civil_servant within the meaning of the Khyber
Pakhtunkhwa Civil Servanis  Act, (973 (Khyber
Pakhtunkhwa Act No. X VIl of 1973), but does not include
a civil servant covered by the Khyber Pakhtunkhwa
Subordinate Judiciary Service Tribunal Act, 1991;]

As per the definitions of a “civil servant” giv_en in the two
_Statutes referred to above, the petitioners neither holdihg
any civil f)osl in _connection with the affairs of the Province
nor have bc*:en remained as civil servants, thus, do not fall .
| within the definition qf“civil servant”,
10. ' Though section 19(2) of the Khyber Pakhtunkhwa
:Civi‘I Servanls Acts, 1972, in the event of death of a civil‘
servant, whether before or afier retirement conferred a

|
right of pension on hisfher family' who shall be entitled to

. . o . : .
‘ : receive such pension-or gratuity or both as prescribed by

Rules. ft is also undt'?niable fact that pension and gratuity
fall ‘within the ambit of terms and conditions of a civil
“[ / scrvan'l., but a legal que-slion would arise as to whether the
legal heirs i.e. family of a deceased civil servant would be

competent to agitate his/her/their grievance regarding
L]

" pension before the Service Tribunal, particulariy, when




L]
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'hc/she/tbey do not fall within the definition of Civil

" Servant. The Service Tribunals have been constituted

ander Article 212 of the Constitution for dealing with the

“arievances of civil servants and not for their legal heirs.

The guestion regarding filing appeal by the légél heirs of

deceased’s civil servant and jurisdiction of Service

‘Tribunal, cropped up before the Hon’ble Supreme Court in

case titled, “Muhammad Nawaz Special Secretary

-Cabinet Division through his Legal Heirs Vs Ministry

of Finance Government of Pakistan through its

Scerctary Islamabad” (1991 SCMR 1192), which was

set at naught in the following words:-

“A ‘civil servant’ has been defined in section
2(b) of the Civil Servants Act, 1973. A right
of appeal under the Service Tribunals Act,
1973 has been given o a civil servant
-aggrieved by arly final-order whether original
or appellate made by a departinental authority
in respect of any of the terms and conditions -
of his serve. Thc appellants admitiedly are the
“legal heirs of the deceased CIVII servant and
" there being ne provision in’ the service '
Tribunals Act of 1973 to provide any remedy
to the successors-in-interest of a civil servant,
* the learned Trlbunal in our view, was correct
in holding thal the appeal before it stood
abated and the same is hereby maintained”.

In casc titled, “Rakhshlinda Habib Vs Federation of Pakistan

and others” (2014 PLC (C5) 247), one Habib ur Rehman
Dil;C(':tOF- General in Ministry, of Foreién Affairs, agpricved by
his supersession filed appeal before the worthy Servi;e
Tribunal, but unfortunately, during pendency of appeal he died,
lﬁerefore, his appeal before the Federal Service Tribunal

{slamabad was abated. Rakhshinda Habib, the widow of




' ‘: . ) . deceased then filed constitution petition Ng§.1021 of 2010
*\ ® before the Islamabad High Court, but the same was dismissed.

vide judgment dated 13.06.2013, against which she preferred

ai;oresaid appeal before the Hon’ble Supreme Court, which was
- illowed and it was held by‘thc worthy apex court that:-

- “That civil servant could not be promoted after his
death, however, pensionary benefits of promotion
could be extended to the legal heirs of the

deceased employees”.

i, Going through the law on the subject and deriving
\;visdom from the principles laid down b; the Honble apex -
Court in the judgments (supra), we are firm in our view
that pelilionérs/legal heirs of the deceased employees have
locus standi to file these petitions becéuse the pensionary
" benefits are inheritable wﬁich under section 19 (2) of the
Khyber Pakhtunkhwa Civil Servant Act, on the demise of a
civil ser;van(s, devolves upon the léga] -heirs. The’
petitioners, as stal‘cd carfier, being LRs of the deceased
t_;iviAl servants do not fall within the definition-of “Civil
" Servant”, and they having no remedy under section 4 of
the Service Tribunal.IAcl to file appeal before the Service
Tribunal, the bar under Article 212 of the Constitution is
nét at{racted to lhc lwril petitions filed by them and this
/ Court under Article 1,]99 of the Congtitution 15 vested with
\‘S the jurisdiction to entertain‘lhcir petitions. Resultantly, the
- objection regarding non-maintainability of the petitions -

stands rcjected.




‘... ' o . . ' - g - ..r%

h ," ‘ ) 12. Adverting to question of entitlement of / the -

reproduce the relAevant‘rules of the West Pakistan Civil

Services Pensions Rules, 1963 below, as these would
R S : S _ :1d'va.r'1lage6us{ in resolving the controversy:-

“2.2. Beginning of service- Subject to

-any special - rules the service of
Govemment servant begins (o qualify for
pension when he takes over charge of the
post 1o which he is first appointed.”

Rule 2.3 Temporary and officiating
service—Temporary and  officiating
service” shall count for pension as
indicated below:- :

() Govemment servants bome on temporary
establishment who have rendered more
than . five years continuous temporary
service for the purpose of pension or
gratuity; and

(ii) Temporaty and officiating service followed"
by confirmation shall also count for
pension or gratuity.

13, The, rﬁles "ibid reveal that the service of
gov;?nmenl servant begins t.o qualify for pénsion from the
very first day of his/her taking over the charge, irrespective
_of the fact whether his/h;r appointment and entry in to
_s':rvicé was temporariy or regular. It is also clear from
‘5ull.7-rulc' ) that' conti:nuous tcmporary service of a civil
servant shall also be cc!)unled for the purpose of pension and

' . i -‘graluity and by virtu!e of sub rule (ii), temporary and
//ofﬁciating service fc;llowcd by. cénﬁn'nalion shall be
- counted fo; pension and gra;mity. It is undeniable fact that

‘the NWFP Civil Servant (Amendment Bill), 2005 was

. . passed by the provincial assembly on 5™ July 2005 and

\ i B L Jeceased employéqs to the pension, we, would like to

(&)



. © -4
' assented by the Governor of the Province on 12" July 2005
whereby section 19 was amended and all the emiployees of
.the Provincial Government selected for appointment in the
prescribed manner to the post on or afler 1* day of July
. 200-1, but on contract basis' were deemed to be appointed
on négﬁlar basis. They were declared Civil Servants,
however, were held disentitled for the pensionary benefits.
Section 19 of Khyber Pakhtunkhwa Civil Servants Act,
1973 was further amended by Khyber Pakhtunkhwa Civil
Servants (Amendmer{t) Act, 2013. The text of section 19 (4)
(proviso 1 and 2) are reproduced as below:-
“Provided that those who are appointed in the
prescribed manner fo a service or post on or
after the 1* July, 2001 till 23 July, 2005 on
coniract basis shall be deemed to have been
appointed on regular basis:
Provided further that the amount of
- Contributory Provident Fund subscribed by
the civil servant shall be transferred to his
General Provident Fund.”
4. From ba;e reading of section 19 of Amendment
Act, 2005 and 2013 respectively, it is manifest that the
persons selected for gppointment on contract basis shall be
:deefned as regular employee and subsequently were held
entitled for pensionary benefits. The deceased employees

/ : 1 :
lS have completed the prescribed length of service as their

) service towards pension shall be counted from the first day

of their appointment and not from the date of regularization

- of their service.’
e

[8
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15. We deem it appropriate o mention here that

question of interprcta_iion and- true import of the term
pc._nsion was ‘raised before the august Supreme Court c;f :
Fakistan in case titled “Government of NWFP through |
Secretary to Government of NWFP Communication &
Works 'Dcpargmcnt,_ Peshawar . Vs Muhammad S-aid
Khan and others (PLD 1973 Supreme Court <l)l"Pakist‘an. |

514) wherein it was held that:

"It must now be taken as well settled that a
person who enters government service has
aisc something to look forward afier his
. retirement to what are called retirement
benefits, grant of pension being the most
valuable of such benefits. It is equally well
settled that pension like salary of a civil
servant is no longer a bounty but a right
acquired after putting a satisfactory service
Jor the prescribed minimum period. A
Jortiori, it cannot be reduced or refused
arbitrarily except to the extent and in the
manner provided in the relevant rules. '

16. ° ’Incasetitled “Secretary to Govt: of the Punjab,

Financé Department Vs M. Ismail Tayer and 269

others” 2015 PLC.(C|S) 295,,the august Supreme Court of -

Pakistan was pleased to held that the pensionary benefits is

not a bounty or ex-gratia payment but a right acquired in

consideration of past:service. Such right to pension is
| .

conforred by law and cannot be arbitrarily abridged or

reduced except in accordance with such law as it is the

vested right and legitimate expectation of retired civil

_ servant, a

T



L "\ . S 17. For what has been discussed above, we by { )\a) )
' '147 e : . allowing these writ petitions, issue a writ to the respondents
_de;;:artments to bay pcnsioﬁ of the deceased employees to _'

the petitioners/LRs of the deceased.

Announced: . ,
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o pED DAY “order dated 07.07.2015 (Annex:-B) while being posted at BHU
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-y - INTHE PESHAWAR HIGH COURYT PESHAWAR @ |

WRIT PETITION No. 22t/ 6 @016

Rizwanullah . - i _ o
sl Muhamm ad Al Khan , /(.
R/o V|llagc Nasatta, Tchsil and District Umrsudda e Lo

Versus

1. - The Govt. of Khyber Pakhitunlhwa
- through Secretary Haalth,
. Civil Secretariat, Pc: shawar,

Fhe Seergtnry,
Govt. of Khyber Palhtimklwa -
Finance Department,
- Civil Sccretariat, Pcshawar,

3. 7 The Ristrict Acconnts Officer,
District Charsadda.

4, The Distriet Health Officer, :
Distriet CRArSAGAa. .. vttt ettt et e e Respomlents

WRIT PETITION UNDER ARTICLE, 199 OF THE CONSTITUTION
OF THE ISLAMIC REPUBLIC OF PAKISTAN, 1973.

Respectfully Sheweth,

Facts giving rise to the present writ petition are as under:-
I. That petitioner ‘was appointed as Class-IV employee/Baheshti by ReSponden,t-"'/
No. way back on 09.03.1995 in the Health Department and in pursuance of the
appointment order he submitted ‘Charge Report and sincé then had been

performing his duties to the entire satisfaction of the high-ups till his retirement.

(Extracts from th: Service Book Annex:-A).

t

That petitioner served the Department in that cap'xcity for a period of more than
20 vears and stcod retired on attaining the age of supex‘mmxat]on vide O{fcc‘

Nagatt

‘ | Charsadda.
puty R g;srmr

‘09 JuN 2016




"IN THE PESHAWAR HIGH COURT,
PESHAWAR,

[Judicial Depar@rnént}.' .

Writ Petition No.2246-P/2016

Date of hearing:- 22.06.2017

Petitioner(s):- Rizavauulinh by Mr, Kholid Reluan,

Re_Spondc:nt (s):-By Sved Qaisar Ali Shah AAG.

JUDGMUENT

RO'OH-UL-AMTN KHAN, ~ J:- Through this common

judgmens, we, propose 1o decide the following writ petitions
! as identical questions of law and facts are involved thercin:-

Writ Petition No.2246-P/2016
Rizwan Ullah Vs Govt
Writ Petition No,290/2016
Haq Nawaz Vs Govt
Writ Petition No.3061-P/2015
Mehrab Gul Vs Govt
Writ Petition No.1084-P/2017
Saaduliah Khan Vs Govt
Writ Petition No.1281-P/2016
Naimatullah Vs Govt. -
Writ Petition No.1626-P/2015
Shafig ar Rehman Vs Go:\ft
Writ Petition No. 186]4’-/20.16
Siyal Khan Vs Govt
. Writ Petition No.2177- P/2016
Hamidullah Khan Vs GoVyt ‘
Writ Petition No.3373-R/2016
Anderai Gul Vs Govt
Writ Petition No.286-P/2016
Basir Azam Vs Govt
Writ Petition N0.2868-P|/2016'
: Gulistan Khan Vs Govt '

/ Writ Petition No.3226-P/2016

Ashig Ali Vs'Gowvt .

: Writ Petition No.4623-P/2016
Said Mali Khan Vs Govt
Writ Petition No0.4924-P/2016
Malik Wali ur Rehman Vs Govt
Writ Petition No0.457-P/2016
Liag Shah Vs Govt -

WP2246P2016-Judgements
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Writ Petition No.4923-P/2916
Gul Zarin Vs Govt
Writ Petition No.4086-P/2016
Hayat Hussain Vs Govt

~ Writ Petition No0.3203-P/2016

Muhammad Rehman Vs Govt .
Writ Petition No.4179-P/201%
Mian Asfandyar Vs Govt

Writ Petition No.181-D/2017
Parveen Begum Vs Govt.

T Writ Petition No.2876-1/2014

Sher Al Vs Govt

Writ Petition No.501-1/2016
Fazal Khan Vs Gowt

Writ Petition N0.2064-P/2016
Rahim Shah Vs Govt -

Writ Petition No.4683-P/2016
Abdul Qadeer Vs Govt

Writ Petition No.3451-P/2016
Nisar Bacha Vs Govt

Writ Petition N0.3071-D/2016
Shah Jehan etc Vs Govt,

Writ Petition No.3368-P/2016
Abdul Ghaffar Vs Govt '

Writ Petition N0.3639-P/2016

Nadar Khan Vs Govt

Writ Petition No.3367-P/2016
Syed Muzarab Shah Vs Govt
Writ Petition N0.3369-P/2016
Muhammad Faiq Vs Gowt
Writ Petition N0.3370-P/2016
Syed Man Shah Vs Govt

Writ Petition No.590-P/2017 -

Rab Nawaz Khan Vs Govlt
Writ Petlition N0.204-P/2017:
Zahir Shah Vs Govt i
Writ Petition No.1072-P7/2017
Noor Zada Vs Govt

Writ Petition No.337-D/2014
Ali Man Shah Vs Govt

Writ Petition No.724-D/2016
Ghulam Shabir Vs Govt

Writ Petition No.651-1)/2016 -
Syeda Allah Wasayc Vs G;ovi
Writ Petition No.515-D/2016
Rab Nawaz Vs Govt

Writ Petition No.2-D/2015
Muhammad Jaffar Vs Govt
Writ Petition No.278-D/2017

Rashid Ahmad Vs Goma] University

Writ Petition No.31-D/2017

- Mehmood ul Hassan Vs Govt

WP2246P2016:Judgements
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il Petition No.§8U-D/2016

Abdul Rashid Vs Govt
Writ Petition N().94—D/201(§ '

Rab Nawaz Vs Gowvt

Writ 'etition No0.399-D/2014
Bibi Amna Vs Govt . .
Writ Pctition'No.le-D/ZO] 6
Rehmatullah Vs Mst. Azra Bibi
Wwrit Petition No.1397-P/2014 _
Azam Khan Vs Govt ' . oo
Writ Petition No.1396-P/2014 : R
Roshan Din Vs Govt .

Writ Petition N0.620-P/20]5-

“Saleem Khan Vs Govt

Wwrit Petition N0.376—P/2015

Muhammad Ramzan Vs Govt

Writ Petition No.843-P/2015

Lachi Khan Vs Govt

Writ Petition N0.4538—P/2Q_1__5_

Raham Khan Vs Govt

Writ Petition No.176-P/2016

~ Shah Nawaz Vs Govt :

Writ Petition No.1167—P/2016

Muhammad Shoaib Vs Govt

Writ Petition N0.599-P/2016

Abdur Rehman Vs Govt

Writ Petition No.2044-P/2016
Muhammad Aslam Khan Vs Govt
Writ Petition No.4798-P/2016
Dilfaraz Vs Govt -

- Writ Petition No.4799-P/2016
Muhammad lqbal Vs Govt

Writ Petition No.3506-P/2016
- Noor Muhamimad Shah Vs Govt
Writ Petition No.588-P/2017

" Mumtaz Khan Vs Govt

Writ Petition No.4800-P/2016
Sherubah Jan Shah Ys Govt
Writ Petition No.4801-P/2016
Muhammad Azam I{han Vs Govt
Wit Petition No.4802-P/201 6
Zinda Khan Vs Gov'it '
Writ Petition N0.842—P/2015

' ‘Wakeel Khan Vs Giovt .
Writ Petition No.4131-P/2016
V(;O,/ George Masih Vs Govt

2. Tacis in brief forming the background of the above -writ
petitions are that “petitioners are Class-1V employees. They

were initially recruited/appointed on

WP224$P201 g-Judgements
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' contracl/adhoc/tcmborary/ fixed pay 'basis in wvarious
departmients of the Government of Khjfber Pakhtunkhwa. By

virtue of the Khjfbéf Pakhiunkhwa Regulation Acts, their

service was, later on, regularized. After their retirements, the

petitioners have been refused pension by the respondents-

* departiments on the ground of lack of prescribed length of

- tcmporar){/adlwc/ ‘contract/fixed pay service towards their

their regular service. Grievance of the petitioner is that the

respondznts-departments by exbluding the period of their

regular service, have il’iegally deprived them from bension as

under the law and rules their temporary service was to be -

calculated/counted with regular service, hence, these writ

petitions. -

3. ~ On day before yest‘crday i.e. 20.06.2017, these writ

petitions along with connected writ petitions in respect of
family pension of deceased civil servants, were fixed for

hearing. The moment, these writ petitions were taken up for

hearing, learned A.A.G. raised a preliminary objection qua

maintainability of the inst?nt writ petitions on the ground that

since the petitioners are retired civil servants and they

claiming their right confer1red upon them by section 19 of the

Khyber Pakhtunkhwa Civil Servant Acts, 1973, which

pertains to the terms and conditions of a civil servant,
therefore, the jurisdiction of this Court is barred undér Article
212 of the Constitution as the 'same exclusively falls in the

domain of the Service Tribunal.

WP2246P2016-Judgements
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4 - When confronted with the prcliminary objection,

learned counsel for the pe(lIlONLrS yOllQ.hi time to assist thc'
Court, hencc the cases were posted for today

s, -+ Today, learned coumc] for petitioners tried their »
level bcst to wriggle oul of the situation by submitting that

.pelilioners are no more civil servants as they have already
been retired from service, hence, under section 4 of Service .
Tribunals Act, 1973, their appeals before the Service
Tribunal would be incom;.Jetcnt. The next limb of their
arguménbtsl ‘was that since. the ﬁetitioncrs' ha\_/e. been
discriminated, therefore,hnder Article 25 of the Constitution,
this Court is. vested with the powers to quash the illegal
action énd inaction of the lr.espon'dents‘ Some of learned
counsel for the petitioners straightaway conceded the bar on
the jurisaiction of this Court in the matter of pension undcrl
Article 212 of the Constitution and réqgcstcd for treating the
‘instant. petitions as Deparimental Appeals and sending the
same to the zompetent authority for onward proceeding.
6. | We are not in consonance with the first argument
of!eaméd caunsel for the pe'titioners because under section 2 _
(a) ofithe Service Tr-ibunaLA'ct, 1973, “civil servant” means a

* person whuo is,_or hag been, a civil scrvant within the

g . : A
\;M meaning of the Civil Servants Act, 1973. Petitioners are

reticed civil ssrvants. Admittedly, dispute regarding pension

of a civil. servant squarely falls in terms and conditions of

service of.a cuvil servant, hence, Service Tribunal is v

@ - WP2246P2016-Judgements
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with ‘exclusive jurisdiction in such iike matter. It has

persistently been held by this_ Court ‘as well as by the august

- Supreme Court of Pakistan that a civil servant, if aggrieved

-Ey a ﬂﬁ:}] order, whelhcr'origihal '0.1; appellate, passed by the
dcp'arizn.‘:llyal authority with regard of. his/her -teﬁns -and
- conditions -of service, Ihclonly_réi'nedy available to him/her
would be filing of appeal bcfor;: lﬁc Service Tribuna_d éven if

the case involves vires of particular Rule or notification,

7. " So far as the argument of learned counsel for

~ petitioner  with regard to discriminatory treatment and

violation of Article 25 of the Constitution is concerned, we

deem it nccessary to clarify that a civil servant cannol bypass |

the jurisdiction of Service.Tribu;m] by taking shelter under
Article 25 of the C.onstitution in such like matter. The Service
Tribunal shall have the exclusive jurisdiction in a case which
is founded on the terms and conditions of service, cveﬁ if i
involves the question of vielafion of fundamental rights
because the Service Tribunals constituted under Article 212
of the Constitution' are. the outcoxﬁc of the con_siikutional

provisions and vested with the poweérs to deal with the

grievances of civil servants arising out from original or

I
appellate order of the depal}rtmlcnt.

ey 8  As regards the submission of learned counsel for’

same to the concerned authority for consideration/decision, -

the same has weight. In this regard we are fortified by th

;:Jlr"‘f""‘""%@ '
NEI ‘,(’ 3 .
S B 1‘“‘%.3 . WP2246P2016-Judgements

& petitioners to treat the instant writ petitions and send the
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N judgment of the august apex Court in case titled, “L.A.
: f@gz ' A Shcrwalm and others v Govcrnmeﬁ of Pakistan through

Sccré-t_ar);, Finance Di'visi_on,‘ Islamabad and others (1"991
-SCMR 1(041).

9: "~ In view of the asdve, it is held that all these wri(.‘
'pctitions. are ﬁotv "Iﬁaintaiﬁabl'e, however, in. the inlcrestvof
justice, we inétead of dismissing the same, transmit to the
concerned  Secretaries to the Government of Khyber
Pakhtunkhwa to treal them as departmental appeals and-
decide strictly in accordance with Civil Servants Pension
Rules,. 1963.

10. Bcforc parting with thc judgment, we, dccm it
appropriate to mention hclc that the conccrncd Scorctarle;
while dt,c1dmg the departmental appcals may lakc buxdancc
from tha judgment of this Court rendered in Writ Petition -
N0.3394- P/2016 titled, “Amir Zeb Vs District Account
Officer Nowshera ete” dated 22.06.2017, wherein gmdclmc

has been provided for eligibility of a civil servant for the

pension who had served on adhoc/contract and fixed pay

basis

Announced
22.06.2017

Sica} AJrIdI r.S.

M/ &w 2 L/ ) prT




HE PESE M_,}’]E HIGH ‘,G:, FIPEEHAWAR

RIS

WPNo____ 2019

. Mst Moor-ul-Huda w/o Muhammad c’an/ez
* Ex-Lady Health Worker

'R/O Rasheed Garhi, Tehsil and DtstrictPeshawar...,,;..'Petitidner‘ EAPREN
: ‘ | Versus R
| Ly ‘Gout of Khyber Pakhiunkhwa through Secretary Health CIVli"ll‘:;'-':j."f
R Secretarial, Peshawar. - o
.'2)  Chief Secretary, Khyber Pakhtunkhwa, Civil Secretariat-,' |
~ Peshawar. S
3)  District Health Officer, Judicial Complex, Khyber Road, -
Peshawar _ L :
4) - Accountant General, KhyberPakhtunkhwa, Peshawar. - .' . S
5)  District Accounts Officer, Fort Road, Peshawar. | |
6) * District Coordinator LHWs Program, Peshawar. -
7} - Pravingia) Goerdinster LHWa Pragram, Khyber: Ptékhtur\khwa,:{’;:"A.:.:-;;f";,:fv; |
- - Pasliayar,, e e Eeag@ndanig‘ e

I WRIT pmmom UNDER ARTICLE 180 = |
| OF THE CONSTITUTION OF ISLAMIC
~ REPUBLIC OF PAKISTAN, 1973

Respectfully Sheweth:

Petitioner humbly submits as under:

1) That petitioner belongs to a respectable famlly and’ permanﬂnt

resident of District Peshawar, (Copy of CNIC is f\nnexure u A”) £, Sg_

. wpd4546 2019 mst noor ul huda vs govt full USB 42 PG




S)

That the peliioner was Tnitially inducled in the mspo' dent«":j._ o

department ag Lady Health Worker in BFS-5 on fixed pav on-- AN

01.10.1997. (Copy of the order | is Annexure “B").

* That the petitioner was performing her duties with zeal, zeaf. -

honesty and punctuality and to the entire satssfactlon of her"-:
_ seniors and colleagues.

That later on regularized in the said department Linder the o
'Khyber Pakhtunkhwa Regulation of Lady Health Workers:-i': S
- Program and Employees (Reguiatlons and Standardlzation)
Acl, 2014 wef. 01.07.2012. (Copy of the offce order dated

19.09.2014 is Annexure "C").

- That the petitioner served the department with honesty from

01.10.1997 to 01. 07 2012 and the petitioner was then retired

from the service on 19.02.2018 on attaining the age of -

* superannuation. (Copy of notification dated 15.04.2019 is -
~ . Annexure “D").

That as per pensionary rules and judgments 6f the~subeﬁ'or-":',f:
courts the confract period of service will be counted for the -

- purpose of pension and pensionary benefits on confi rmation |

~ into service later on, but the respondents have denied the .

. pensionary benefits. So the petitioner has no other adequate

remedy for the redressal of her grievances, hence the instant -
writ petition on the followmg grounds inter alia;

~ GROUNDS:

- ‘That the action and inaction of the reépondents'of non-

counting of the contract period into'permanent service for the -

purpose of pensionary benef tis arbitrary, spiteful, fanciful and
unjust.

wp4546 2019 mst noor uf huda vs gevt full USB 42 PG
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-

pensichary ba shefit of *i‘t” ng titioner i based bn red- fegosim ..

and is an embedimenit of nepolisk and discrimination.

That in the impugned action there is no legal co,ns’ideratioh;‘ ) |

d.. . That the impugned action and inaction is illegal, without Iawfui :
authority and without jurisdiction and is activated by mahce'-{-"v;ﬁ.;‘ o

“and has got no legal value in the eye of law.

.. That petitioner has been. discriminated, which is violative of -

Aricle 25/27 of Constitution of Pakistan.

That impugned act/ action is against Article 4 of the -

~ Constitution of Pakistan, 1973 as every citizen is to be déalt B

with in accordance with law.

That as per the judgments of the apex court and law in respect -

of pension if the services of an employee regularized then in -

that case the contract period shall be counted for the purpose

of pension but the case in hand the respondenis totaily -

- ignared the law on the subject. -

.. That as per law pefitioner was a regular civil =ervént and herl'{:,‘-,l:"_: S

+ confract service and regular service is to be counted for pay i

and pension.

Itis, therefore, humbly prayed that on acceptance of fhis _ )
wiit pelition, respondents may please be directed to count the |
contract service period of the pefitioner as regular service

(being a regular employee) for the purpose of'pénsion and

pensionary benefits and the respondents may also be directed
to release the same to the petitioner.

wp4546 2019 mst noor ul huda vs govt full USB 42 PG
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Ve /- appropriate in the b,,cm.iamfeo of the ¢ infsug*i
Lo '?’t L L apecnfcai!y asked for iay kindly also b grmeo
. A

~-;'.'CERT|F1CATE
‘ Cemf ed as per mformation furnrshed by my clients {}

LIST OF BOOKS:

7} Constitution of Islamic Repubhc of Pakistan
- 2)  Law-books as per need.
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FOR w URDER SHEET,

Date of Order or

Order or othet proceedmgs with Slgnatum of ]udge
of pames or counsel where Tecessary

02.10.2019.

Mr. Asad jan Durrani
Advocate, for the petitioner.

Mr. Rab Nawaz Khan AAG, for
official respondents.

;- Through the instant

;;etltion under Al'tlcle 199 of the Constitution of
- Islamtc Repubhc of Pakistan 1973 pe*moner
Ms_t.»Noor-ul-huda has praypd fqr the folllomng
rglief:-

" “that on acceptance of this writ -
petition,  respondents  may
please be directed to count the

_ contract service period of the
petitioner as regular service
(being a regular employee) for
the purpose of pension and
pensionary benefits and the . -
respondents  may also be

" directed to release the same to
the petitioner.”

2. In essence, petitioner was initially




I

Y
2% L

'.'"?‘?'-.,”‘;”gl‘:‘.‘“ 'ty
fiedith . ¥/
L¥N R

1401997, who was latéron regularized in the

départmenit ‘under the Khyber Pavitunkhwa

Regulation of Lady.Health Workers Program and
Eﬁiplbyé‘és (Regulations and Standardization)
Act, 2014 w.ef 1.7.2012’. She was retired from
the selre on 19.2.2019 vide notification dated
15.4.2019° ‘but the respondents denied the
pensionary benefits to the petitioner, hence the
pétitioner approached this Court by filing the
instant writ petjtion.

3. [t is pertinent to mention here ;hat in
ideﬁtical cases Hon'ble Larger Bench of this
‘Cour;c'while deciding Writ Petiﬁon 80.22.46-
P/2016 alongwith other writ petitions through
single judgment dated 22.6.2017, has held that:-

“We are not in consonance with
the first argument of learned
counsel for the petitioners because
under section 2 (&) of the Service
Tribunal Act, 1973, “civil servant”
means a person who_is or_has
been, a civil servant within the
meaning of the Civil Servants Act,
1973. Petitioners aré retired civil
servants.  Admittedly,  dispute
regarding pension of a civil servant
squarely falls in terms -and
conditions of service ¢f a civil
servant, hence, Service Tribunal is

er” 1t BPS-5 o fued pay on |
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Frtidintion in
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Mgt Supreme h
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Pakistan ghyy a civil -
aggrieved by o Sina! opg,

originaf op appellate pa.i;;d by th

dept{r{mental authority wigy re':war:
of Mxe’; term; and condifiong of

2TVCe, the only peme !

0 - himmer would b({v -

particular Ruje oy notification,

Similarly, at concluding 'portion of the abbf/e

writ petition, the Hon'ble Largér Bench of this
« :

Court also held that:- |

-

“In view of the above, it is held that
all these writ petitions -are not
maintginable, however, in (he
interest of justice, we instead of
dismissing the same, tronsmit to
the concerned Secretaries to the
Government of Khyber

Paklviunkhwa to treat them us

departmental appeals and decide
strictly in accordance with Civil

Servants Pension Rules, 1963, .

10. Before parting with
the judgment, we, deem it
appropriate to mention here thot
the concerned Secretaries while
deciding the departmental appeals,
“may take guidance from fthe
judgment of this Court rendered in
‘Writ . Petition  No.3394-P/2016,
titled, “Amir Zeb Vs District
Account Officer Nowshera etc”
dated  22.06.2017,  wherein

guideline has been provided for
eligibility of a civil servant for the
pension  who had served on

adhoc/contract and fixed pay basis.
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15 simbar to the one already

" decided by Hon'ble Larger Bench of this Court in

the above mentioned-cases, therefore, this Court-

could not take a different view, hence, this writ
petition is also disposed in terms mentioned in
.the above Writ Petition thereby transmitting it

to the concerned Secretary to the Government of

Khyber Fakhtunkhwa to treat it as departmental

appeal and dé(:ide strictly in accordance with
Civil Servants Pension Rules, 1963,

Announced.
2.10.2019.
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for pension cannot be covered under the rules and hence ¢annot be acceded to.

 .¢4 . .
Pianoa=” H

Health Department, Khyber Pakhtunkhwa Y
Lady Health Workers Program =

Provincial Programme Implementation Unit, Peshawar ,
T . Phone 091-9216344-42 Fax. 091-9216346 .

No. %.Zé - /z.,‘? DHS/IHP/2018-19 " Dated 88/:77 /2020

To,
! The Director General Health Services;
Khyber Pakhtunkhwa
Subject: APPLICATION FOR PENSION IN R/O MRS. ‘NOOR UL HUDA, EX-LEW BPS-05,.

It is with reference to your office letter NO, 952-53/AE-V] dated 105-03-2020 on the subject
noted above and to state that Section-8 of the Khyber Pakhtunkhwa Provingial Assembly Act No. XXV] of

2014 provides that:

Similarly, Rule-17 of the “THE KHYBER PAKHTUNKHWA REGULATION OF LADY
HEALTH WORKERS PROGRAM EMPLOYEES SERVICE RULES, 2015” provides that: : ’

“Rules made by Government, reguldtingv]’,ension, General Provident F und,

have been reguiarized w-e-f 01-07-2012 as initjal appointment.

As per penéion rules, a Govt. Servant can only be entitled for pension, if he/she retires after

rendering ten years regudar service and may entitle for gratuity. [if he/she renders five years regular services.

Therefore, the rules made by Govt. regulating the pension of Govt, Servants, may apply to the
Programme employees.

As far as the case of Mrs Noor Ul Huda is concerned, she approached the Peshawar High -
Court Peshawar under WP No0.4546-P/2019 for considering her contract service towards regular service for the

2019. As per the Pension rules, Mrs Noor Ut Huda has rendered 06-years, 07-months and 18-days regular
services, which is less than the qualifying 10-years repular service for pension. She may be entitled for

Keeping in view the above legal position of the case, the request of Mrs Noor Ul Huda

>

\
|27

Provincial Coorzinator
Lady Health Worker Programme
Khyber Pakhtunkhwsy .
Copy for Information To:

. Registrar Peshawar High Court Peshawar.

2. Secretary to Govt. of Khyber Pakhtunkhwa Health Department Peshawar.

3. District Health Officer Peshawar.

4., Section Officer-H1 Health Department Peshawar.
‘/ Mrs Noor Ul Huda through DHO Peshawar. .
6. Office copy. s .

hdd




VAKALAT NAMA

APPEAL.  no. /2020

i THe court of P SERVICE TRIBUNAL PES HAWAR

NOOP , L )i HMDA | .' (Appellant)

(Petitioner)
| (Plaintiff)
VERSUS

O%QVERNMEMT OF K[i c I(Qgs?onélentt))
I/yé, Noos, UL Hud?a

‘Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court

Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. - - -

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the.

-proceedings, if his any fee left unpaid or is outstanding against me/us.

Nm—gm&ﬂi,‘* g

" Dated 0 G L %

(CLIENT)

ACCEPTED

Advocate High Court,Peshawar

&
SYED NOMAN %UKHARI
‘ Advocate High Court ‘
S. Khang &
SHAHKAR KHAN YOUSAFZAI
‘ Advocate.
OFFICE:
Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar




in its last para:

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
" APPEAL NO .11471/2020

Mrs Noor Ul Huda....." ..... O ST e Appellant.

Government of Khyber Pakhtunkhwa, through Secreta.ry,

Health Peshawar &others.............a L Respondents.

(Reply on behalf of respondent No. 3)

" Respectfully Sheweth:-

Para:- 1to 8 :-

Bemg an administrative matter, the issue relates to other Respondents. And
they are in a better posmon to redress the grievances.of the Appellant. Besides the Appellant

has raised no grievances against Respondent No.03.

‘lt is Pertinent to mention here that a letter No. 2936-42/DHS/IHP/2018-19,

dated: 08/09/2020, issued by the Health Department Peshawar, is very much clear that states

“Mrs Noor-ul-Huda. has rendered 06-years, 07 months and 18 days
regular service, which is less than the Qualifying 10-years (regular) -
service for pension. She may be entitled for gratuity but not for

Pension”,

It is further added that appellant and her Admlmstratlve Department has not
yet submltted any gratuity claims to Respondent No.3. And which shall be entertamed as and

when received without any delay under the applicable rules.

Keeping in yiew the above mentioned facts it is, humbly prayed that the
appellant may approach her Administrative Department for her grievances and appeal in hand

having no merits may be dismissed with cost.

ACCOUNTANT ~

KHYBER PAKHTUNKHWA




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

APPEAL NO .11471/2020

............................................................................

Mrs Noor Ul Huda . .Appellant.
V/S

Government of Khyber Pakhtunkhwa, through Secrétary, :
Health,Peshawar & others.............ccooviiiii i Respondents.

(Reply oﬂ behalf of respondent No. 3)

Respectfully Sheweth:- . A o .

Para:- 1to8:-
Being an administrative matter, the issue relates to other Respondents. And

they are in a better position to redress the grievances of the Appellant. Besides the Appellant

has raised no grievances against Respondent No.03. .‘

It is Pertinent to mention here that a letter No. 2936-42/DHS/IHP/2018-19,
dated: 08/09/2020, issued by the Health Department Peshawar, is very much clear that states
in its last péra:

“Mrs Noor-ul-Huda has rendered 06-years, 07 months and 18 days

regular service, which'is less than the Qualifying IO;-years (regular)

service fojr pension. She .may be entitled for gratuity but not for

Pension”.
[t is further added that appellant and her Administrative Department has not
yet submitted any gratuity claims to Respondent No.3. And which shall be entertained as and

when received without any delay under the applicable rules.

Keeping in view the above mentioned facts it is, humbly prayed that the

appellant may approach her Administrative Department for her grievances and appeal in hand

ACCOUNTANT ~

KHYBER PAKHTUNKHWA

having no merits may be dismissed with cost.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
‘ PESHAWAR '

Serv:ce Appeal No. 11471/20621

| Mst. Noor Ul Huda, Ex-Lady Health Worker, R/O House No 760, Muhallah
Qalander Abad, Wazir Bagh Road, Tehsil and District

PESNAWAT . .. ... o i Appellant.
. VERSUS |
Government of Khyber Pakhtunkhwa & others ............ ‘ Respondenté
INDEX
‘S.No Description Annexure Page No
1 Affidavit . 1
12 Comments Reply ‘ — 2-5
5 Appointment order of the Appéllant - - . l , l6—7
fS ) ‘Judgeme'nt of Supreme Court of Pakistan ‘ : 1l 8-9
A 7.‘ . - Regularlzatlon order of the Appellant ' M 10
8 Retarement Order of the Appellant - ' v 11
9 § LHWs Program Regularization ACT 2014 . V 12-17
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sBEFORE THE KHYBER PAKHTUNKHWA ssnwcss _ ‘
TRIBUNAL PESHAWAR /

Service Appeal No. 11471/2021

~ Mst. Néor Ul Huda, Ex-Lady Health Worker, R/O House No 760,
_Muhallah Qalander Abad, Wazir Bagh Road, Tehsil and District
PeSNAWAr. ... e e Appellant.

Versus

: 'Secretary Health, Government of Khyber Pakhtunkhwa
District Health Officer Peshawar.
Accountant General Khyber Pakhtunkhwa Peshawar.
District Accounts Officer Peshawar
District Coordinator LHWs Program Peshawar
Provincial Coordinator (LHW Program) Khyber Pakhtunkhwa ...........
......................................................................................... Respondents.

2 o

REPLY ON BEHALF OF RESPONDENTS No 01, 02 & 0F ' S

Preliminary Objections. ) A §

I.  The appellant has got neither cause of action nor locus standi.

Il.  The appeal is not maintainable in its present form. |
' i
Ill.  That the appellant has delibérately concealed material facts from the ' ;
Hon’ble Service Tribunal Peshawar, hence liable to be dismissed.
IV.  That fthe appellant has filed the instant appeal just to pressurize the
respondents and the Government. '
V. Thatthe appellant has filed the instant appeal with mala-fide motives.
S o i
VI. That the appeal i$ not maintainable in its present form and also in the 1
present circumstance of the issue. L ; | f
VIl. "~ The appellant has not come to the Hon'ble Tribunal with ¢lean hands
and hit by laches. ' . o e :

Vill.  That the appeal is bad due to non-joinder and mis-joinder of necessary

e

and proper parties.

IX. That the appeal is barred by law and badly time barred.’

W frar Relegwe L,
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"4 Respectfully Sheweth:

1

1.

Para No 01 of the appeal pertains to record.

2. Para No 02 of the appeal pertains to record.

3.

Para No 03 of the appeal pertains to record.

Correct to the extent that appellant served as Lady Health worker for
21 years and 03 months under Lady Health Workers Program, but it is
pertinent to mention here the appellant was appointed as Lady Health
Worker on 01-11-1997 on contract basis on fixed pay without any pay
scale (appointment order as Annex-l). While, the Apex Court of
Pakistan on 03-10-2012, ordered regularization of Lady Health
Workers program in Cr. Original Petition No 15 and 73 of 2021 in
Human Rights Case No 16360 of 2009 and Constitution Petition No
36 of 2112 “Bushra Arain Vs. Jahanzaib Khan, Secretary Health and

* Others. As per judgment of Hon'ble Supreme Court of Pakistan and

in view of The Khyber Pakhtunkhwa Regulation of Lady Health
Workers Program and Employees (Regularization  and
Standardization) ACT 2014 appellant was also regularized w.e.f 18t
July 2012 as her initial appointment as Lady Health Worker in BPS 05
(Annex-lll), and as appellant served as a regular government
employee only for 06 years, 07 Months and 18 days (i.e from 1%t July
2012 till 19" February 2019) therefore appellant after attaining' the age

©  of superannuation was relieved and her services were made stand

retired from service on 19" February 2019 (Annex IV), therefore,
appellant is not entitled for any pensionary benefits on the plea that
pension liability will accrue after ten years from the date of

regularization i.e June 30, 2022.

In Correct. Judgments rendered in Write Petition No 3394-P/2016 and
2246-P2016 are not applicable upon the appellant's appeal on the
g'round that the Apex Court of Pakistan has already declared date of
regularization w.e.f 1° July 2012 as initial appointment. Secondly
appellant was regularized under The Khyber Pakhtunkhwa Regulation

of Lady Health Workers Program and Employees (Regularization and
Standardization) ACT 2014. (Annex-V)

N Y. S I TR TP



. “Correct to the extent that appellant apbroached Hon'ble Peshawar
High Court Peshawar through WP 4546/2019, wherein the Hon'ble
Court disposed off the petition. and directed concerned department to
tréeat the peiiti'on_ as departmental appeal and decide strictly in .
accordance with Civil Servants Pension Rules 1963, but the same was
not entertained on the ground that as per pension rules, a Government
servant can only -be entitled for pension, if he/she retired after
rendering ten yéa‘rs regular service, but here the appellant served as
regular employee for 06 years, 07 Months and 18 days, therefore,
appellant f'ou'nd, not entitled for any pensionary benefits on the plea that
pension liability’ will -accrue after ten years from the date of

regularization i.e June 30, 2022.
That the instant appeal is not maintainable and barred by law.

REPLY ON_GROUNDS

a) Incorrect. Already explained above.
_ b) Incorrect. As stated in Para No 04 to 06 ibid.
c) Incorréect. Already explained above.
d) Incorrect .The appellant has been treated in accordance with law,
rulés and appellant is not entitled for pension as stated in Para No
06 above. '
e) Already explained in answering Para No 05 above.

f) Incorrect. Already explained.in answering Para No 06 above. -

g) The respondents seek permission to raise further grounds during
the arguments.
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-PRAYER:

Ih"the view of above, it is humbly prayed that the instant appeal being
devoid of merit may very graciously be dismissed with cost.

Secretary Health

Government of Khyber Pakhtunkhwa
Respondent No 01

District it Officer

Resgondent No 02

District @oordina'tor

LHWSs Program Peshawar
Respondent No 06
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Better Colpyf /

C/o Bashh Ahmad Bllm

OIT 1CE OF THE DISTRICT I-IEALTH OTFICER PDSHAWAR

'OT'I" ICT ORDT‘R

: Sﬁ"niccf:: Appointmcnt Order for Lady Health Worlker Under anc

- Minister’s Program for family Pl:mnmg and pr mnlv Health Care ' -_ ;
© Distriet Peshawar. - : ’

S On the recommendatmn of Selectzon Conmnttee ' e
*."Mian Noor Ul Huda W/o Muhammad Parvaiz of Village/ Mohal }ah Qalander ABad

‘Tehsil Peshawar is hereby appointed as Lady Health Worker (LHW) in CD Rashid -

Ghari w.ef1.11.1997. On the following terms and condltlons.-

‘ »Thc appointment will be purely-on 1 contract b"lSJS

I.. : : ‘
'2.  The appointment will be initially for one year. However lt 13 e\’tendable-; Lo
- subject to satisfactory performance. - ~ .
3.- . After Selection she will be trained for a duration of 15 months. In first 3.0 0
months she will attend fraining at the health Centre for 5 days in a week. -7 .. .~
 While during the next 12 months, she will work in her catchment area for 3~
. weeks in eve1y month and will attend the training. sesswn at the- health S
.'-'-:..:cenhc in the 1* week of every month. - e
“ 4. .-She will be paid @ Rs. 50 per day during’ initial 3 months of 1Iammfr and bt
S subsequently she will be given a stlpend of 1200/- per month.-. T
5. She. will have to work in this programme for atleast. one yezu' after”

““completion of training for which she will have surety bond at the time of .~
| - joining training on stamp paper of Rs. 50/- if she wishes to resign within this
. ~period. She will have to deposit the whole amount of salary. which she has = -
" feceived during training and service until acceptance of resignation, L
6. . On'expiry of surety bond period, if she wishes to resign, she will serve orie .
month advance notice or will deposit one months salary in lieu of notice." ‘

T .‘-The post is non transferable and the scwvces wa!! be teumnaled thhe LHW

_ - move cut of her area of appointment.” R
C o8 ,‘vﬂShe will be required to establish- a health house m her residence ‘and’
.~ maintain it according to the chuuementq of the programme. She will work
-+ closely with the local community and establish a local health committee and
* -a women group with the '1ssnshncc of the Field supervisor md health centre -
‘ - staff. : : - :
9. ’She will. be ensure her presence during the field vxsﬂs of SupCL\’lSOI'S and' .
© -+ will arrange home visit for then. : o
10, She will be required to open a bank account in the nearest bank to the
o _,‘nalmng centre. The branch will ‘be identified by the Dzsluct PIU and her
salary will be disbursed through this bank. ‘
11.. She will keep a proper record of supply. and recezpl from-the heqlth centre .
' ~and -will also maintain a proper record of consumption of the’ suppllcs and
will provide this to the health cenhe eveLy moth a the ume of receiving new ..
' suppllcs : ‘

. To Be True Copy




e

o,

i R TR

IV

ﬁoney b

Y cont;eéepxives (co:aomu;~'

"b ‘required*to'
monéy - every monih_uo wthethealthc

ound!gl it [ .portlnr’br aollinL}conL'
333 ] ) . Peracn .Ofdﬂhop =hex:
.terminatcd QTOpgwith ther”disciplinnr
iﬁcludinb tho recavezy'of ‘the.emount

: g.iralnlng
ve¥oeld: unnLthoriscdly,v
She wlll -be’ g

- entithd £6T,20: dayﬂ nauernifj le nv
which vil 1 commcnce 10 dHYa- it
ti] 10: duyu uft?n:

A1 T

‘\;Pc:howoro




(Original Jurisdiction) . ..
t’}' ':_“:'. -

Present
M. Justice Iftikhar Muhammad Chaudhry, CJ.

Mr. Justice Jawwad S. Khawaja
Mr. Justice Khilji Arif Hussain

Crl in’ginal Petition No.15 and 73 of 2012

In
Ri Ca £
And
Constijtution Petition No.36 of 2012

(Regarding the Regularization of Service
of Lady Health Supervisor/ Workers)

Bushra Arain (InCrl.O.P.15/12)
Dr. Pir Ghulam Hussain and others (In CrL.O.P.73/ 12)

...Petitioners

: Versus :
Mr. Jahanzeb Khan, Secretary Health and others  ...Respondents

In Attendance: Ms. Bushra Araen, LHS (Crl.O.P:.15/12)

Ms. Rukhsana Anwar, LHS (in Cont. P.36/12)
Ms, Shafaq, Programme Officer
Ms. Farhat Sultaria, LHS
Ms. Saeeda Shaheen, LHS ,
Ms. Maryam Sultarla, LHS T

J Dr. Pir Ghulam Hussain,
Field Monitoring Coordinator (Crl.O.R.73/12)

For the Federali o, Raja M. Aleem Abbasi, DAG
For Govt. of Punjab: Mr. Javed Hassan, AAG

ForGovt. of Sindh:  Mr. M. Qasim Mir Jat, AAG, Sindh ‘
: Mr. Saeed Qureshi,
Focal Person to Secretary Health.

For Govt. of KPK::  Syed Arshad Hussain Shah, AAG, KPK
. Mr. Asmatullah Qureshi, S.O.

For Govt. of
Balochistan: Mr. M. Azam Khan Khattak, AAG, Balochistan

Date of hearing:- 03.10.2012.

ORDER

AG stated that the in pursuance of the policy. funds have been

The learned D
[ .the moth of September,

istribution of salaries etc. to the Provinces til

released for the d
2012 According to his instructions on the completion of. codal formalities from the
Finance Ministry this amount is likely to be transferred.in the shortest possible time so

the:amount to the stafl working in yarious

‘
that the respective Provinces may reimburse

projects relating to health, Mst. Bushra Araen, LHS and others stated thavuv

// perintoendent

dIED

Suprefe Court of Pakistan-
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and the Provincial Governments tay ke Interest to disburse their salaries wull in

time particularly before lhe Bld-ul-Azha. Learned DAG stated that n,!

afforts shall be
made to do the needful. We expect that the Clic

[ Secretarios of the respecilve
Provinces and the Commisstoner ICY' shall also take stepas in this behal).

2. Dr. Pir'Ghulam Hussain, Ficld Monitoring Coordinator stated that the Officers

and Staff of Programme Monitoring Units (PMUs) approximalely 167 :0 numbers have
been left at the disposal of Provinces for the purpose of confirmation yet they are
working at par with the LI1Ws and LHSs on the Pederul strength, since 1996, therefore,

their services may also be regularized by the Pederation, The learned DAG has stated

that this Zlecislbn has been taken in a meeting duly répresented by the reprasentalives

of the tespective Provincial Governments. He has referred to the summary sent to the

Prime Minister, relevant paragraphs of the saine are feproduced as undles:-

"

. All LHSs, LHWs Account Supervisors and Drivers will be

regularized from 1o July, 2012 as dmitial appointed and
calculation of financial implication ta be borne by Frderal
Government shall be made accordingly on the  basis of
employees’ strength as on 30 June, 2011 icluding cost of
medicine and operational costs ot exceeding 10%  of the
total cost of the project.

v.  Slyff of the PMUs of concerned provinces shall be
regularized by the respective Provinces. The Provnices shall

be responsible for the payment of linbililies accruing on this
account.” !

We observed that if it is muu;ally agreed between Federal and Provincinl
Governments, they must undertake exercise to regularize the employces as early as
possible without any discrimination. If the Lady Health Supervisors (L.r1Ss) and Lady
‘Health Workers (LHWs) are confirmed by the Pederal Government thea again another
issue of discrimination in respect of regularization of PMUs Staff will arise, The Chicef
Secretaries of the respective Provinces and the Commissioner ICT is required o submit
a progress report in this behalf on the next dale of hearing. It is requested on behalf of
the Federation that four weeks time may kindly be granted in order 1o regularize the ”

aid employees. The request is allowed. The malter shall be listed for heaving afler .
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GOVERNAMENT OF KHVBER PAKITUNKHWA
PISTRICT HEALTH OFIICER PESHAWAR

Ditted Peshawar the 7S }‘éé-ﬂﬂlﬁ‘)
No, R 27’1;,? ~";Z§~' JMIO.PPrIU

NOTIFICATION

NOLAKhyber PakbtunKlowa/ Bills/2014/351,

/ In terms of provision of The Khyber
PakhtenKhwa Regulation of Lady Health Workers Program & cmployees (regularization &
standardization) Acr, 2014 (Pava () Sub-Para (4) & (3) iF the Khyber PakhtunkKhwa Civil
Servants. Revised Leave Rules 1981 and iuslructimns‘ there under issucd from time lo time,
sanction is hereby accorded 1o the grant of 338 days leave encashment in licu of LPR in t(;ﬁxp(:(;;l.
of My/Mst. Neor ul_Huda W/o Mubhammad Parveer BPS-05 attuched 0 €D Raslhiid
Gari/District Health Officer Peshawar.

2. in terms of,Sef:tionda of the Khyber PakhtunKhwa Civil Servants Act 1973, the officiat:shall
stand regire f;om_ sewicg on 19[02[2019AN on.altaining the age of superannuation,

SA/-XNNXXNNXNNNANX
District Health Officer
Peshawar

A Copy is forwarded to the:-
1. Accountant Generual Khyber PaklnunKhwa Peshawar.
2. Provineial Coordinator LHWs Program Khyber PakhtunKhswa Peshawar,

‘District Coordinator LH Ws.Program Peshawvar.

.. Litigation Officer DHO Office Peshawar.

Office Assistant, , i

‘Establishment section to update the retired personnel list,

. Account section

For information an.n/action.

I e S

SHATESh Officer
Peshawar
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THE KHYBER PAKHTUNKHWA

- PROVINCIAL ASSEMBLY SECRETARIAT
e KHYBER PAKHTUNKHWA

NOTIFICATION

Dated Peshawar, thc%w/()?;’l()'li!.

" No.PA/Khyber Pakhtunkhwa/Bills/2014/ 3 L-;—/ The Khyber Pakhtunkhwa Regulation of

lady Health Workers Program and Employees (Regularization and Standardization) Bill, 2014 having

been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 24" June, 2014 and assented to by

the Governor of the Khyber Pakhtunkhwa on 29" June, 2014 is hereby published as an Act of the

Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKIHWA REGULATION OF LADY HEALTH
WORKERS PROGRAM AND EMPLOYEES (REGUILLARIZATION
AND STANDARDIZATION ) ACT, 2014

(KHYB‘ER PAKHTUNKHWA ACT NO. XXVI OF 2014)

(First published after having received the assent of the Governor of the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 0F/07/2014).-

(Here print as in.the accompaniment).

AkbAA_A&@K_
SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa.
No. and date (as per notification above).

A copy of the above notification with the accompaniment is forwarded to the Manager.

Government Stationcry and Printing Department, Peshawar, with the request to publish the same in the

extraordinary issue of the Khyber Pakhtunkhwa Government Gazette of today’s date and distribute copies

theréof immediately in accordance with the list given overleaf.

Proof should be sent to this Secretariat before. publication.

t\\wa—-—&af\

SECRETARY, |
Provincial Assembly of iChyber Pakhtunkhwa

ENo. PA/Khyber Pakhtunkhwa /Bills/2014/_"&,& @ & 6 Dated Z—-/07/2014

A copy of the above is forwarded to -

The Principal Secretary to Governor, Khyber Pakhtunkhwa,

The Secretary to Government of Khyber Pakhtunkhwa, Health Department

The Secretary to Government of Khyber Pakhtunkhwa, Law Department.

The Director Information, Khyber Pakhtunkhwa.

The Director LT/ Special Secretary Provincial Assembly of Khyber Pakhtunkhwa.

L S P A

SECRETARY, :
Provincial Assembly of Khyber Pakhtunkhwa
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to regulate the status of Lady Heaith Workers Program in the Province of the Khyber
Pakhtunkhwa and to reqularize and standardize the services of employees
of the said program

WHEREAS in pursuance of the Constitution {Eighteenth Amendment) Act, 2010, the subject of
Health has been devolved to the Provinces and as such Lady Health Workers Program run by Federal
Goverment for supporting the family planning and primary health care was devolved lo the Provinces
accordingly;

AND WHEREAS in the Lady Health Workers Program, the community based workers have a
special nature of job, for the execution of which they have to remain continuously embedded with their local
catchment population;

AND WHEREAS it is obligatory to maintain the original concept and design of the Lady Health
Workers Program, to ensure the presence of community embedded employees for effective service’
delivery to the people of the area;

AND WHEREAS it is expedient to regulate the status of Lady Health Workers Program in the
Province of the Khyber Pakhtunkhwa and to regularize and standardize the services of the employees of
the said program.

Itis hereby enacted as fol!ows,-

1. Short title, application and commencement.--(1) This Act may be called the Khyber
Pakhtunkhwa Regulation of Lady Health Workers Program and Employees (Regularization and
Standardization) Act, 2014.

(2) It shall apply to all persons employed or to be employed in Lady Health Workers Program,
n the Province of the Khyber Pakhtunkhwa.

, (3) [t shall come into force at once except section 4, which shall come in to force on 18t July,
2012.
2. Definitions.---In this Act, unless there is anything repugnant in the subject or context -

(a) "catchment population” means the local population for which a Community
cmbedded Employee of the Program is appointed or posted and regularly resides
therein;

(b) "Community Embedded Employee" means a Program employeé residing and -
working within his defined catchment population for which he was appointed or
posted;

{c) “District Program Implementation Unit" means the Management Unit of the

© . Program at District leve!;
{d) "Government” means the Government of the Knyber Pakhtunkhwa;
{e) “prescribed” means prescribed by rules;
(f) "Program" means the Lady Health Workers Program devolved to the Provinée and

which was previously run by the Federal Government under the name of the
National Program for Family Planning and Primary Health Care:

(9) "Program employee” means an employee of the Program, whose service is
regularized under this Act and includes persons to be appointed efter the
commencement of this Act;




(h) ~ “Province” means the Province of the Khyoev'r-fPa.khtunkhwa; | bl » "

(i) “Provincial Program Implementation.Unil" means the Management Unit of the |
Program at Provincial-level; and . . '

) ‘rules” mean rules made under lh:s Act
3. Status of Program -(1) On commencement of, thls Act the; National Program for Family Planning
and Primary Health Care, shall be deemed lo.be.a- Program of Government to be known as the Lady
Health Workers Program. S

(2) The purpose of the Program.shall;be: t provrde preventrve .curative, rehabilitative and-
promotrve health care services to the catchment populatron rn;the Province:

(3) The Program shall contrnue for-such-a penod as o,vernment .may determine.

(4) After coming into force of this Act, Government may appornt persons to various posts in
the Program on contract basis and there shall be no: regular apporntment in-the Progtam.

(5) The appointment under sub-section (4) shall be made in accordance with the criteria and . . -

manner as may be prescribed.

[47 = ‘Reqularization.--(1) On commencement of this Act, all the.Program employees,” who were
appointed in the Program on coniract or fixed monthly stipend basis before st July 2012, and holding the -
said post till the commencement of this Act, shall stand regularized. with effect from 1st July, 2012:

Provided that the services of such Program employees shall be deemed to have been regularized '
under this Act only on the publication of their names in the official Gazette: :

Provided further that the posts of the Program fallen vacant on account of death, reirrement '
- resignation, dismissal, termination or olherwrse shall be filled-in on contract basis. -

(2) The Program employees regularized under this-Act. shall be. placed |n the relevant Pay -
Scales corresponding 10 the civil servanis or as may be determmed by Govemment

(3)‘ - The senlority of the Program employees: regulanzed under this. Act-shall be determmed in
a manner as may be prescnbed

(4) A Program employee, whose services-are.. regulanzed under,,thrs Act, shall retire from‘ .
service, on the option of the Program employee and on. such date: as: requested By:the Program employee e

after completion of twenty five years of qualifying 'service 6r.on the. completron of sixtieth year of age.

(5)  AProgram employee, whose service |s-regularrzedagnder thrsAct, shall be entitled to such
pensionary and retirement benefits as may be determined by Government.

5. MecHahism of recruitment for Community Embedded Employees.--+(1) For frliing a post of
Community Embedded Employee, the appoiniing authorily shall- cause to verify and ensure in the -
prescribed manner that person,’who is to be appointed. against:such:post, shall-be a regular resident of his
calchment populatron :

(2) The Provincial Program Implementation Unit-shall oversee and monitor the process and
finding of the verification, carried out by the appointing authority under sub section (1), before a person is
appointed against post of Community Embedded Emptoyee ) ,

(3) The Community Embedded Employee:.shall perform -his. duues within the catchment .
population of his residence; provided that Government may adjust: a Community Embedded Employee in
another area in certain circumstances to be prescribed. .
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(4) Notwithstanding any hmg containedsin-other prowsmns of this Act, the services of the -
Commumty Embedded Employees, whose services are regularized under this Act, or other Community

Embedded Employees to be appointed after the commencement of this'Act, shall be liable to ermlnanon if

the employee-

(a) has unlawfully ceased to be a:regular resident within or has become a non-
resident for his catchment population; or

(b) is involved.in any other engagement or a,pracﬁce which is not in accordance with -

the laid down and approved policy of the Program;-or
(c) has ceased to be efficient in t_ﬁé.,eeﬁer_m_éihrc'e'foofﬁcia!,d'u.ties; or

(d) has proved guilty of-gross mieeendﬂct-" .

(5) A Community Embedded: Emp!oyee whose serwce s termmated under sub-clause {a) or -

(b) of sub-section (4) of this Act may be reinstated int¢ servsce in-a’manner as.may-be prescribed:

Provided that this opportunity of reinstatement shall-not be given more than once throughou! the‘

tenure of a Community Embedded Employee’s service:

Provided further that-

(a) no salary or aliowances shall be paid to the re-instated employee for the period

spent under iermination; and

(b) payment made, if any, to the-terminated: employee being re-instated, which was

not allowed during or for the peraod spen under termination, is recovered from the:

employee

8. Posting, transfer and adjustment of Program. emp!oyees -Notwithstanding anythmg contained

in other provisions of this Act, the Program employees excep the Commumty Embedded Employees, may ;

be transferred to perform duty anywhere in the Provmce

7. Disciplinary action.-- Dzsc1p||nary cases :aga
manner as may be prescribed. :

8. Application of Government rules: s The:
the provisions of this Act and rules; provsded tha ificirules: are avaﬂable on any matter, the
Government rules shall be apphcqble to such Program: employces

VAl

8, Public servants.--All Program employees shall. be- deemed to be public servants within the

meaning of secticn 21 of the Pakistan Penal Code, 1860 (Ac t:No. XLV of 1860)

10, Power to make rules..--Government may, by: nohf:eahon in the official Gaze te, make lul gs for-

carrying out the purposes of this Act.

1. Saving.--- Any rules, orders or instructions in respect: of any terms and condatlons of services of

Program employees duly made or issued by-an authority competént to make them and in force immediately

before the commencement of this Act shall, in so far as such rules, orders or instructions are not '

inconsistent with the provisions of this Act, be deemed to be rules made under this Act.

12. Removal of difficulties.--If any difficulty arises in giving effect to any of the provisions of this Act,
Government may make such order, not inconsistent with the prowsmns of this Act, as may appear to be
necessary for the purpose of removing the difficulty: ‘

Provided that no such power shall be exercised after the expiry of one year from the
commencement of this Act. ‘

':.lem.bje,yees shall be dealt with in a

;be'.,dealt in accordance with

V&



L BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Miscellaneous Application No. 602/2022
Mrs. Noor-ul-Huda
Vs.

The secretary Health, Government of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar etc.

ORDER
02.11.2022 The instant Miscellaneous application received. It be

registered in the relevant register. Mr. Muhammad Adeel Butt,
- Additional Advocate General for the petitioner present. Record

requisitioned and perused.
2.  Through the instant application, the respondents are seeking
correction of date of decision, which was inadvertently mentione.d
in the judgment as 13.07.2021 instead of 13.07.2022. On perusal of
the record, it transpirea that the concerned Service Appeal Eearing
| ~ No. 11471/2020 titled “Mrs. Noor Ul Huda Versus The Secretary
; A Health, Government of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar and five others”, was decided on 13.07.2022, however
~ due to inadvertence, the date of decision was wrongly ﬁentioned as
13.07.2021 in the judgment dated 13.07.2022. This Tribunal within
th}’:~ meaning of Subsection-(02) of Section-7 of Khyber
Pakhtunkhwa Service Tribunal Act, 1974 is deemed as civil court
under the C0d¢ of Civil Procedure, 1908. Section-lSZ-C.P.C
‘provides for amendment of the judgment, decree or orders. It
provides that mistakes in judgments, decrees or orders or errors

arisen therein due to accidental slip or omission may at any time be




corrected by the court either of its own motion or on the application 4
of any of the parties.

3. The date and month have been mentioned correctly in the i,&a
judgment, however mentioning of the year as 2021 instead of 2022ﬁ
is a typographical mistake, which occurred due to accidental slip,
hence needs correétion. The application is, therefore, allowed and
office is directed to do the needful accordingly. Copy of this order

as well as copy of the application be placed on file of Service
Appeal No. 11471/2020. After necessary correction in the
concerned judgment, certified copies of the same be sent to
aiopeliant as well as respondents. File be consigned to the record
room after its completion.

ANNOUNCED
02.11.2022

)

(Salah-Ud-Din)
Member (Judicial)
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11/10/2022

FORMOF ORDERSHEET

Misc. application No,  602/2022

~ " Order or other proceedings with signature of judge .

The Misc. application for correction of date of decision of in.
appeal no.11471/2020 submitted by District Health Officer Peshawar..
it is fixed for the same before Single Bench at Peshawar on

O:l-]ln—}o?/), Original file be requisitioned. Notices be issued to

applicant for the date fixed.

By the order of Chairman

¥
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'BEFORE THE KHYBER rgA‘KHTu;NK.HWA SERVICES TRIBUNAL, PESHAWAR. -

‘Service Appeal No. 11471/2020
Date of Institution - ... 01.10.2020
Date of Decision - .. 13.07.2021

. _ 0. 7 '
‘Mohalla Qalander Abad, Wazir Bagh Road, Tehsil and District
Peshawar. =~ - ' :

-Mrs. Noor Ul Huda, Ex-Lady Health Worker, R/O House N

... (Appellant)
VERSUS

The Secreta'ril Health, Government of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar and five others,
‘ ‘ ' (Respondents)

- ta

SYED NOMAN ALI BUKHARI, | |
~ - For appellant.

Advocate '
MR. NASEER-UD-DIN SHAH,
Assistant Advocate General -~ - =" : For respondents.
MR. SALAH-UD-DIN =~ -~ MEMBER (JUDICIAL)
MS. ROZINA REHMAN - MEMBER (JUDICIAL)
JUDGMENT
SALAH'-U_D-_DIN_{ M}EMBE—.R:— ~ Through the instant service

appeal, the appéllz@nt has invoked jurisdiction of this Tr,i.bunai
with the prayer copied as below:- ' ' '

, : ‘ . “That on acceptance of this appeal, the order
o dated 08.09.2020 may be set-aside and the
’ . respondents may be directed to count the
contractual/temporary period of service of the
appellant towards her ‘r_'et'irement/pensionary
penefits under Rule 2.3-of the West Pakistan Civil
Services Pension Rules, 1963 and in light of the
august Peshawar High Court Larger Bench
 judgments dated 22.06.2017 passed in W.P No.
) . 3394-pP/2016 and W.P No. 2246-9/2016 and any
Comen other remedy, which this august Tribunal deems

Whyber S brerd — ) _ '
Sarvice Tribunal fit and appropriate’ may also be _awarded in
Femhae . favour of.the appellant. o

L2 Precisefacts:forhumg the background of the instant service-

appeal are that, the appellant was appointed as i_aciy Health
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Worker (LHW) on contract basiq vide order dated 31.10.1997

' wnth effect from 01. 11. 1997. On promulgation of Khyber

Pakhtunkhwa Regulation of Lady Health Workers Programme and

employees (Regularization and Standardization) Act 2014, the

services of the appellant élongv:/ith other were regularized vide

- office, ‘or'de_r dated 19.09.2014 with effect from 1% July

--2012 however on’ attaining the age of superannuation on

19.02.20219, the appellant was retired from -service vide
Notlflcatton bearmg No. 3372-79/DHO. DPIU dated 15.04. 2019

-w1thout grantmg her gratulty/pt_nslonary beneﬁts The appeliant

approached august Peshawar High Court through Writ Petition
No. 4546~P/2019_fo}' considering her contractual period towards
her pensionary benefits. Vide judgment dated 02.10.2019, the
sa‘id Writ Petition :of the apoeliant was transmitted to the

cOnc_erned Seoretary to Government of Khyber Pakhtunkhwa to

treat it as departmehtél ap'peal and to decide the same strictly in

accordence with Civil Servants -Pension Rules, 1963. The
departmental'appee‘l of the appellant was rejected by Provincial

~ Coordinator  Lady: . Health Worker Programme  Khyber
" ‘Pakhtunkhwa  vide order dated 08.09.2020, hence the instant

“service appeal.

3. Notiees were -issued to the respondents who eubmitted

'thelr comments wherem they refuted the assertlons made by

‘ the appe!!ant in her appeal

4. Learned counsel for the appellant has argued that the
: ,appellant was though initially appomted as Lady Health \Norker

on contract basis vide order dated 31,10.1997 with effect from
01.11. 1997, however her services were later on regularized vide
office order dated 19.09.2014  with effect from 15t July
2012, therefore, in- view of rule 2.3 of West Pakistan Civil

Services Pension Rules 1963, the per:od of contract service shall

be counted for the purpose of pensionary benefits; that the

-appellant E has- rendered. - about 21 yeans.

service’ therefore,  depriving her of pensionary benefits is not

only agamst the fundamental rights of the appellant guaranteed

“under the Constltution but is also vnolatlon of ru!e 2.3 of the

West Paklstan CIVI| Services Pensaon Rules, 1963; that same

‘nature, issue was ‘raised before the Larger Bench of august

[
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Peshawar High Court in Writ petitions No. 3394-P/2016 and

2246-P/2016, in which the august Peshawar High Court vide

Judgments dated 22.06.2017 laid down the dictum that the
serv1ce rendered on fixed pay/contract basis is ' countable
towards pension flxatlon and retirement benefits; that the appeal
of the appellant was sent by august Peshawar ngh Court to
concerned Secretary for - decrsron but the same was decided by
Provincial Coordmator Lady Health Worker Programme Khybe:

Pakhtunkhwa, who was not competent to decide the

- departmental appeal of the appellant, therefore the impugned

order is corum- non-}ud/ce and is liable to be set-aside on this
score alone that in view of Notification dated 22.05. 2019 issued
by the Government of Khyber Pakhtunkhwa Finance Department
(Regulation ng) the fixed pay/contrart period of service of the

appellant was required to have Deen counted towards penSIOnary

benefits.

5. On the other hand, learned Assistant Advocate General for

the respondents has contended that the appellant was initially

pay/contract basis and her services were regularized vide office

“order dated 19.09.2014 with effect from 01.07.2012; that the

appellant stood retired from service on 19.02.20219 and as

such, she had performed duties as regular Lady Health Worker

only for a period of about 07 years, 01 month-and 18 days, while |
"penSIOnary beneﬁts could be granted to 2 civil servant, in case of

'completlon of ten years or more regular service; that the

appellant was havmg less than ten years 1egular

-service, therefore she is not entltlecl to grant of any pensionary
'beneflts that the contractual period of service of an employee ,

" could not be legally counted in his regular service, therefore the

appeal filed by the appellant is liable to be dlsmlssed

6. We have heard the afguments of learned counsel for the

' 'part1es and have perused the record

7. ‘Keeping m view the respectlve arguments of both the
sides, a perusal of the record would show that the appellant was
initially appointed as Ltady Health \Norker on contract basis vide

appointment order dated 31.10.1997 with effect from

appointed as Lady Health Worker in the year 1997 on fixed -



. ,f"'“ 01.11.1997, howevTr after promulgation of Khyber Pakhtunkhl)va
Regulation of lady Health \Norkers Programme and employees
~(Regu|ar|zat|on and| Standard:zatlon) Act 2014, the services of
the appellant were ‘regularized with effect: from 1t Juiy 2012.
Vide- Notification dated 15.04.2019 issued by District: Health
Officer Peshawar, the appellant stood retired from service with
 effect from 19.02. 2019 without grantmg her any penmondry
benefits. Now the guestion, requiring determination is as .to
whéthér the contrac’t period of service of the appellant could be
.counted for grantino her pensionary benefits or not? Rules 2.2'
and 2.3 of the West:Pakistan Civil Services Pension Rules, 1963,

deal with the issue in question, which are reproduced as below:-
e " 2.2 Beginning of Service- Subject to any
] special rules the service of Government servant
begins to qualify for pension when he takes over
et e charge of the post of wh;ch he is first appointed.

Rule 2.3 Temporary and officiating service ____
‘FTemporary -and officiating service shall count for
pensron as /nd/cated below:-

(i) Government servants borne on temporary

. establishment who have rendered more than five

years continuous temporary service for the
purpose of pension or gratuity; and

.'(ii) - Temporary- and officiating service followed by
S confirmation shal/ also count for pension or
‘gratuity”.

8. - A bare perusal of the above mentloned rules make it clear
that when a govemment servant is regularized, his total length
of service is to.he computed from the date he joined the |
‘ ~serv1ce whether temporary or otherwise. In this view of the
matter, the length ‘of service of the appellant shall be counted
from the date of her injtial appointment i.e 01.11. 1997 for the
purpose of pension and gratu-itl/. Wisdom in this.respect also
derived from the judgment dated 22. 06 2017 passed by august |
‘ Peshawar High Court Peshawar in Writ Petltlon No 3394-P/2016

titled “Amir Zeb Versus District Account Officer Nowshera etc.”

9._ August"Supre’me Court of Pakistan in its judgment reported
as 2015 PLC (C. S) 296 titled "Secretary to Government of .
.Punjab, Finance Department Versus M. Ismail Tayer and 269

e\ gthers has graciously held that the pensionary benefits is not a
= i o 1 Sl.r" 14
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Herwine - P honty or ex-gratia payment but. a right acquired in
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consideration of past service. Such right to pension is conferred
by law and cannot be arbitrarily abridged or reduced except in
accordance with such law as it is the vested right and legitimate

expectation of retired civil servant.

10. Consequent upon the above dlSCUSSlOﬂ the appeal in hand’
is allowed and the respondents are directed to grant pensronary
benefits to the appeliant by processing and finalizing her pension
case within a period.' of three months of receipt of copy of this
judgment. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED | 7"
13.07.2021 | ' ./
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MEM BER (JU DICIAL)
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