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APPLICATION FOR IMPLEADMENT OF

1. SAIF ULLAH S/O ABDULLAH KHAN (DEPUTY
DIRECTOR__(OPS) P&C SMALL __DAMS
PESHAWAR,

2. AMAN ULLAH S/O HAMISH GUL (EXECUTIVE
ENGINEER(OPS) TUBE _WELL __DIVISION
PESHAWAR. :

‘AB. NIAZ BADSHAH S/O SAEED BADSHAH (SUB
DIVISIONAL OFFICER) CHARSADDA
IRRIGATION SUB DIVISION CHARSADDA.

IN THE PENAL OF RESPONDENTS IN THE
ABOVE NOTED SERVICE APPEAL

Respectfully Submitted:-

1. That the above noted service appeal is pending in this
Honorable Tribunal, in which next date of hearing is_2 &/b2/2632.

2. That the applicants are performing their duties as Assistant Engineer
BPS-17 in the respondent department and performing their duties
with great zeal and devotion to the entire satisfaction of their
superiors without any complaint whatsoever regarding their
performance.

3. That there was no promotion quota for the B.Tech degree holders
and (DAE) diploma holders in the department who were performing
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their duties in a capacity of Assistant Engineers BPS-17 to Executive

‘Engineers BPS-18 as they have no future prospects of promotion

from BPS-17 to BPS-18.

. That the Assistant Engineers BPs-17 submitted representation

/application for reservation of promotion quota for B.Tech Degree
holders and (DAE) Diploma Holders in the light of judgment dated
03.10.2018 of the Honourable Supreme Court of Pakistan in case
titled Maula Bux vs Govt of Sindh and also on the analogy of
different department of Sindh and Punjab Government.(Copy of the
representation and judgment dated 3.10.2018 are attached as
annexure A & B).

. That Standing Service Rules Committee recommended the

promotion to the higher grade by awarding 20% quota for promotion
from BPS-17 to BPs-18 by giving future prospects of Promotion as
12% were reserved for B.Tech Degree holders and 8% reserved for
Diploma Holders.

. That in the light of the above recommendation and approval of the

competent authority in accordance with law, rules and procedure the
amendment was made and notified by the secretary irrigation in
consultation with the establishment and finance department vide
notification dated 24.08.2021.(Copy of the notification dated
24.08.2021 is attached as annexure C).

. That in light of the minutes of the SSRC and approval of the same by

the competent authority, further to add duly notified by the
competent authority and published in the official gazette, the
department in the light of such amendments prepared separate
seniority list of Degree holders, B.Tech (Hons) Degree and Diploma
Holders, the present applicants are B.Tech (Hons) Degree holders to
whom a separate initially tentative seniority list was issued which
after lapsing of statutory period followed by Final seniority
list.(Copy of the gazette notification and tentative seniority list are
attached as annexure D & E)

. That the applicants being proper and necessary parties in the panel of

the respondents for just and legal disposal of the writ petition being
valuable rights attached.

. That there is no legal impediment in the impleadment of the

impleaded respondent, rather the interest of justice would be served
in case the impleaded respondent is impleaded.
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' 10.That the impleadment of the impleaded respondent is necessary as
without their impleadment no effective order could be passed.

It is therefore, prayed that on acceptance of this
application the impleaded respondents may please be
impleaded as respondents in the penal of respondents.

Applicants

Through:
ARTAJ ANWAR

Advocate Peshawar

AFFIDAVIT

I, Saif Ullah S/o Abdullah R/O House no E 8, Civil ¢

Colony Warsak Road Kababyan Peshawar, do hereby
solemnly affirm and declare on oath that the contents of

the above appeal are true and corfect and that o’t}{u;g has
been kept back or concealed Yyonr this/ ﬁﬂ)nourable

Tribunal.
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10,- ERE ‘F.lanr /
" The Secretary to Govt: of Khyber Paklitunkhwa, U
a, | - a L§\E._ J‘-— -2
- - Imga‘uon Department, Peshawar. 7 T
- " Subject: - - %OI\IT APPLICATION FOR RESERVATION OF PROMOTION QUOTA TN
BS-18 _AND ABOVE FOR B.TECH: < @IONS) DEGREE ‘HOLDER SUB
mIONAL OFFICER’S / ASSISTANT.. ENGINEERS: (BS-17) ON_THE
. OGY OF - B.SC ENCIN"EERING DEGREL HOLDERw. SIJ
: ' DIVISIONAL OFFICER’S. £ .
Dear Siv

We t:he following B.Tech (Hons) degree holde'r‘ Sub Divisional 'Ofﬁccr's /Assistant
' : -Engiﬁe’ers‘ (ﬁS-l7) fnvitc your kind attention to the step moteer‘ ‘treatment/injustice, done with us n
the lmganon Department by depriving the said Engineers from promonon in BS-18 and onward
and: other benefits wh.lch are enjoying by the Sub Divisional Officer’s / Assistant Engineers, having
B Sc, Enomeermg / B-E degree. This attitude of the Provmcxal Government in works Depammnt
is. not only in violation of artlcle-')s of the Consmutxon ‘of Islamic Repubhc of Pakistan but mmw
1.mtamount to contempt of the apex court’s order passed in Sum Moto Revxew Petition No.32 of

1993. dated 25-06- 1995 whereby B.Tech (Hons) degree has held at par and compctable to that of

B Sc Bngmeermg / B. E degree for the purpose of pay, grade, promotlon‘and other benciits

(Anncx-I) Iu tlus contcxt necessary steps taken by th .Federal Govemment and Provincial

~

o
3

Govcmments as wcll are 1eproduced below for- perusal of your-. good-self s.and svmpathetic -

e

e —

oo Tl‘atﬁvwm to the Supreme Court of Paknstxm Judgment dated 23-06-1993, W |

Government of Pakistan, Ministty -.of : -Education, ~Islamahad vide "iiise
, morandum -‘No.F. 8-1/94-P01ytechmc dated 17-04—1996 dccl;ued that B.Tech
J. (Hnns) degree shall be treated at perto:B: cgEngmeermg { :B-IZ Qeuee (Annex-1).
‘Moreover, the Cabinet Secretamat Establishment Di"'smn-. G vcmment of Pakiytan
vide its letter dated 01-04- 1996 has’ w1ﬂ1drawn the’ condx Dn'of registration with
.. - Paldstan Engmcermg Councﬂ “4n’ Government Degmmer)ts (Annex-[ID).
Furthcrmo;e, Lahore ngh CouA .*Pe,sh'a -I-hgh -Courf,:Sipdh igh ‘Court,
' “Servide Trjbunal, . Tslamgad cic in their
AN ) :BTecl (’-Ions) deygree holdex
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ions dated
qlar  the
walopment
orovided
Officers /
-—1121 03;30]6 m:.:ﬂ) Besndes, the Pubhc Health E "ecringi' ,):;;Eﬁnif::::
1yber Pakh also allowed promotioniin BS-18 and aboye to I "ech (Hons)

: ing Semce Rules C ittee 1.03.
. Mmutes of the SSRC are added (AmmexXI0). - o x ee on 12-03-2017,

_‘19-03 "014 16- 12—2013 .and 11-01-2013 (Anne‘ g
. Govemment of. Khyber Pakhtunkhwn, Loca] Gov& Jﬁent

SV _That ffic Ci& W Department, Khyber Pakhtunkhwa, Peshawar while considering

. apphcatlon of the B.Tech (Hans) degree holder Sub Dwxsxonal Officers / Assistant

§ Engmeers (BS-17), pertaining to the- reservahbn of quota for’ prornouon in BS-18,

<teferred ‘the-case to the Law Department | and Establishment’ Department fur_a,,dwc..

in light'of the “note of caution” recorded: by the apex court in its judgment dated

03- 10:201% in C.P No.78-K of 2015 (Annex-XlH) Botk the Departments i their

: R respective letters, tendered advice that as per rule 3 (2) of the Khyber Paklhitunkhwa

IR . Civil Servants ‘(Appointinent: Promotion and Transfer) Rules, 1989, the case may
be placed before the SSRC (Annex-X[V & XV)

v That back ground of 1he note of cnutmn, referred to in prc sub Para of the tistant
- joint apphcanon is that@;jgrievé\d .by e_jnci_ﬁﬁig;hﬁon dated 10503-2014 issued By the

Works & chvxccs Dcpnrtment .Kara -' ‘ quota was allowed
: e holder Engineers,

' R challenged in the Smdh Servi
T Engineer (BS-18) is being thet
Do * " -be performed by :a ‘profess
R . quahficatxon as provxded {th B
‘ did not agree with the staniceiar

,on they filed C.P No. 78—K o
" decision of Smdh Servxce Tn

the appellants Later

glistan against the
iping all aspects of

Bi’ﬂés dismisscd the

- Ay ———

' ges' prin mfrmges upan
76 , and thus us would
i 'L;;]Ja;‘p,s it has been laid
(m -exercxses its W, power nnd‘r the

nts'; ployees ander Sindh
ereundet while“Pakistan Engincering

bw:go -upon | the Govermm.nt in the
other condmons of services of uvxl

h1ghz_:r grade, Furthem‘me the PEC Act
dm £the whole Act t.hat it essentially dcais

-any of the’ provxsx

. be ulfravires. No such ﬁndmgf
down quits empathetxca.[ly the:

- domain of law with- regard ]
. Civil Servants Act;1973° and; A
: Councxl Act does not overre:
' e, Tmamer of prescribing of - quahf 1CH
4L servants / employees: for their' gro.
ST esdts preamble itself shows s0 alscv;

STED
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cngineers and- accrediting of cnzmcermg inive

. the apex court; referred to above, the:Advocate General Sind

) N promonons (Annex-KV]I) o

T il
: 23 17-2020 addrcssedt ie] hyber. _ as pointed out thai

. consider/finalize promotio:

_, implementation while latte; em
. engineers generally operate ing;co

- In tht of ﬂw numerous orde‘rs

Govcmrnent of Pakxstan Mmlstxy of Educ 0

Iqlnmaqu pertammg to the bringing at par r compxtable deg:_ ¢ of B “Tech

Tayd P .
] ot as a regulator of

émployment be that be of government service or in the privaleiservice. The reasons

for it could. ‘be found that ail sort of engmcenng work could ¢ and may not be a
profussxonal enginecring work for performance of which prbfessional cngineers are
1equ1red

That in order to remove confusion :with regard to the not

aution, recorded by

his letter dated 18-

6-2019° addressed to Secretary to Govt. of Sindh Law Dcp nt, has categorically

clanﬁed that “there is.no embargo on the posting of B.Tec ns) degree holder as
engineets m Government Departments nor:is there any embargo on their being
promoted or their bemg assigned ﬁeld posts: prowded the nature of the work to be
performeéd “by .them etc.,” (A:me'(ure-}(\'l) The Law De.partmem Sindh has

'endorsed the Advocate General's’ letter to the ‘Secretaries of 'W&S, Local Govet..
. School: Educatxon & Literacy, | Agnculture Industriel;:PHE and Trrigation

i Departmenfs thh the further clanf' ation-that’ advice of the‘Advocme General has
 addressed | many pomts about gd

éélbmty of posting of’ BTex_h (Hons) degece
dﬁqpmdcnng them.,_for their subsequent

holders 1

* Engmeers in -the f el

That Chaxmxan"'“" alustan " ch aEngmeersﬂ'Couucll CRegd) in his leiter daied

&

e are pending since
i Court of Pakistan

Engineers and has requested 0 iepartmients of the KPK w

(Anngx-xvm).

That i the W.P No. 2609 of 2020
of Pakistan. and otherq, in -th
comments has ment;oned/rgcpz;dc’gl
degrees prepares ‘aspirants, fo

ormc..r focuses= on

(n‘)

development while technologx SR
testmg, construction, field workko

alolel efe '(Angcxurc-}fﬁ()

diffe ent courts of law declaration o tie

Cabmet ecretanat, Estabhsluncnt Division

3ns) to that of B.Sc
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‘ 1 the earliest please

Engineering / B.E degrees for the purpose- ofipi

umended by the différeut Departments of S"in

P I\.hvber Pakhtunlduwa as well, it s humbly prayea that separate 20%

quota or pnomotxoxho [hL
rank of E:

<ecutive Engmeer (BS-18) and onward: may be" prov1ded/rcserved for the clep.lu.cl

of B -Tech (Hons) degree holder Sub Dw1510nal Ofﬁcers / Assxstant Engineers (BS-17y of

Imgal on Department on the analogy of Local Governmeut Department Khyber Pakhlunldm-‘u at

14




{Appeliate Jurisdiction)

Present!
Mr. Justice. Gulzar I\hmed

Mg, Justice Qazl Faez 1sa.
Mr. Justice Sardar Tar!q Masood

‘[0n appcat against order:dsted 21.11,2014 .
pdased by the. Sindh Service Tribunal,,

Karachi, in Appeal No.195 of 2014] - PR
" "Mauta-Bux Shalkh & athers C Y ... Peutlonar(s)
- Chief Minister Sindh & others. S SRR "Respondcnvt'_(s:)'
For Petitloner No.1 L M Sala'h-‘u&-b'sn Ahmed, ASC -
‘For Petitioner Nos.2-3 3 Mr. Rashced A Rizvi, Sr. ASC
“For Respondent Nos. 1-4 © T M Sabtaln Mehmood Asstt* G Slndh
D For Respondent No.5 . s Mr. Ghulam Halder Shalkh ASC

: For Respondent Nos.6-7 B 9 Nemo

’ For-ngspondem Nos:8 & 12 - Dr Muhammad Farough Naseem, ASC' .

" For Rsipdnt Nok.lO-ll,lJ-l? M, M, Aqll Awan, Sr. ASC L "
. Date of Hearing P 24.04.2008. .. 4 | '
. Ju’ le!lgls‘ I ._ -’ . ! ‘ '

Maula Bux Shalkh Petitloner No 1 {the

Petltlnner) had ﬂled a Servlc ppea) before the Slndh Servige

Trlb'unhl Kamchl,' (the Tribunal) i"-"'hallenging Notlﬂcatlon '

_ No. SOI(W&S)E/H 1/2005 dated 19 03 2014 to be u!tra vlres the
Paklstan Englneer!ng Councll Act, 1976 ( PEC Act) The circumsta-)ces
~under which the SQW‘CG Appeal was neo by the petitioner are that he

o was emp!oyed as Sub Engineer’ as “11In’ the year 1985 Th the Works

and Services" Depa"ment GOVemment of Slndh Karach!. He was .
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promated f h 997
_ as f\sslstant Engineer BS-17 In the year 1997 and since then
has be \ |
: én Serylng in such paost In his sald department. The case of the

Petltio bhe : , .
oner ls that he Ic 3 qualified englneer holding degree of Bachelor

A of Englneerlﬁg. He has unblemished service record and is eligible for
Pfomotidn't§ the post of Executive Engineer BS-18 but on account of *
the FIOtlﬂcaftldn , referred to above, his chance for promotion as :
.EXCCUU\'ﬁ Efnglnee; BS-18 has been gravely dim!nlsﬁed for the reason
that sald ‘notification has provided 13% promotion-quota to Diploma

, holderS'aha 7% promotion quota to B.Tech (Hons) Degree holders for

the post (ff Executive Engincer B5-18. The grievance of the Petitioner
o f ot <s1? Is-that the post of Executive Enginecr BS-18 belng that of a purely

I"'./M‘j .-// p‘rbfessloﬁal engineering work cculfi.-:

_only. be ‘performed by a
»

: . H ! | . ’ ~ .
o ,H‘[ ,(«* professlonal .engineer holding accredited engineering -qualification, as

i

f

!

) provlded in the PEC Act.

: L L
2.  We have heard learned ASCs for[the:.parﬁes at length and have
gone tl‘frough the record of the case. The tearmed ASCs for the partles

have aisa filed their written note of a;rguments, wh[ch too have been

: i
perused by us. .
3. ‘he notification dated 19.03.2014 Is as follows:

"NOTIFICATION

]
i

NoO.SOL(WES)EW /12-1/2005: 1n pursuance. of Sub-
pule (2) ©of Rule-3 of the Sindh Cwi Serva::s
(Appointment, Promotion and Transfer) Rules 1974 an ;
' o consultation with the Scrvices, General Administration
T . Coordination Department, Govemment of Sindh, ‘andN:;'\
L partial modification of this Department’s Notificat ontmd.
‘ 0 EI(CBW)1-34/B1-84(86) dated 14.01.1987, the me hod,
’ R : quaMﬁcauon and other conditions -l'oufigappdnﬂg;g-m) .
o ) - respect of the post .of Executive -gngineer > ot
(CivWMechanical/Electrical) In  Works & Se

Department, Government of Sindh mentioned in column*
2 af the table below;-
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A -k

o .. TABLE ,;'f'
Name of the post | METFOD OF APPOINTMENT
withas | , ‘
T 2 .
. Exeative 1y Eighty parcent by bm&muoh from) =
R Enginecr amongst the Assistant Englneers B.E. in | -
IR (Civii/Mochantcal Civit, - . Etectrical - or . Mechanleal| -
. & Electrical) {BPS- Engineering with’ alleast “fve “years .-
18) service in 8PS-17 on .senlority-aim-
_ fitness basis  with’ A!hclr . respective
technaliogy.

1|y Thirteen percest . by -promotten - from
amongst the Dipioma hoider Assistant
Englneers having Diploma 0w Chi,
Electrical - or - Mechanica! - “Enginaering
with stieast five years service in BPS-17
. on senlofity-cum-fitness basls. with thelr
respective technology and

fv

W) . Seven percent by pmmotion from
amongst the Assistant Engiiieers having | -
8.Tech (Hons) ‘degree ‘tn CIvil, -Electrical
or Mechanlcal Engineering with atleast

. five years service in BPS-17 on
sentority- -cumn-fitness ‘basis with their

respective technology.

QAZ1 SHAHID PERVEZ
SECRETARY TO GOVT. OF SINDH"

_ ' a. ln order to regu!ate the englneeﬂng professlon,'the' Parilament
, has passed PEC Act on 10.01. 1976 Sectlon 2(t) of the PEC Act
B deﬂne’s accredited englneering quallﬂcatlon, which is as:follows:
accrcdlted engineerlng qualmcation means:any of

the -qualification Induded ln the First:Schedule of the.
ndScheduIe :

.|'
‘5._ 1t Is ‘common ground that nelther Dlploma nor- BTech (Hons) *

- oe'gree are accredlted englneenng qualmcatlon for the reason that
there s no reference Yo the Diploma and B. Tech (Hons) Degree in the

ﬂrst' and second

accredited engineering quallﬂcatlon ‘provided ln the

| chedule of the PEC Act Thus, acq—edlted englneering qUB“ﬂC&ﬂOﬂ Is

ascrlbed to those who hold Bachelor Degree In.. ‘Engineering Afrorln.‘ '




TS S g

- 8ccredited -

G GEng  {1tethiaipconect  h
: ST RENNgG T Unlversitles/InStititlons ™ n patirrs
abroad, P tutlons™ in Paklst? :

6.

Proressf ’ T SRR -
: S'0nal Engineer s defined in Sectlon” 2(xxit),. wehich o :
Hollows: . . Co 5.

‘Dfofdssto,;
accredited
. . profession
+ Privately

al englnccr’f means a person who ho!d; ‘an'. .
englaeering qualification and after abtalning 5

al experience of five years, whether

or ’Or in the employment of ,a_n'jenglnngrln;‘::?:tl.?hg::-“' e
p;‘gzglzahan, has passed -the preseribed-<engineering - -
;actice examination .and + ‘

Cottmr » d is registered as such by the

7. s : '
p '°feS§I0nal Enginecring Work is defined -In Section. 2(xxv) as.
follows: ‘

“professional engineering .work” .means the giving of '
professional . advice and - opinlons, the . making . of

Mmeasurements and layouts, - the -preparation of .reports,

Lomputations, deslgns, drawings, plans and specifications’
and the construction, Inspection and. supervision of
- ‘enginearing works, In respect of— ’

‘(a) rallways, aerodromes, bridges, tunnels and metalied . . -
:foads;

{b) dams, canals,ﬁharﬁom; light houses;

. . . A\ ]

. (c) works of an electrical, ;. mechanical, hydraulic,
i communication, . aeronautical -:. power - engineering,
. geological ar mining character; . .

(d) waterworks, sewers, - filtratlon, purification © and -
" Incinerator works; .

| (e) resldential and non-residenttal  bulidings,’ including
: foundations framework and -electrical ‘and mechanical
. systems thereof; '

5 (f) structures accessory to engineering ‘works and |
Intended to house them;

. (9) tmparting or . promotion of engineering education,
| tralning and -planning, - . designing, . -development:
1" constructlon, commissioning; operation, -maintenance and
¢ management of engineering:works in respect.of computer -
e engineering, - - environmental. - engineedng, - chemical -
. englneering, - structural - “englneering, . Industrisl
C C - engineering, production -engineering, marine’engineering:
Y : "~ . -and naval architecture, ‘petroleum and gas -engineering,
‘ i - metaliurgical engincering, . agricultural - engineering,
i telecommunication engineering, avianics - and _space -
. engineering, transportation englnegnng,.;alr-confhtloning,
.. ventllation, ,COld',s:torage works, system 4engmeeﬂng,

o electronies,  radio * and television ‘englneering, civit

1
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S-t.r.ﬁe.}s.g 0t 2015 g, S . 4y

e o N
P e,r:g::ee”'\g electrlcal .engineering,
-.cngl ee11""9-&::1:1-b!mnlzdlt:al_!englnec:ﬂng et

. ;(:;-21 organizing, managmg and’ conductlng th
- tralning . In. engineering unlvcrsmes

Lo tutlons Government’ col!eges “of techno!ogy,. T
. polytechnic instiwutions and’ tcchnlcal tralnlng insututions, s

: (1) Preparing standard. blddlng or. contract documants o .
i . Construction * cost’ data,: -conciliation”” and arbltrauon -
i .~'Procedures; guidetines for bld ‘evaluation, prequaiification -

. and price. adjustments for constructlon and consultancy
o contracts; and : :

. (J) any other wnrk which:the: Coundl may,: by notification -
- in the officlal Gazette, dcclarq to:be an’ engtneering work -
for the purposes of this Act;” ' :

8. Reglstered Englneer Is-defined In Sectlon 2(xxvll) as’ fouows-

“registersd englneer” means a person’ ‘who' holds an
_accredited engineering --qualification, .whether warking ..

.. privately or In the employment of -an engiheering public-
- erganization and |s" rcg!stered as’ such by Lhe ‘Council.

 Reglstered -Englneer’ - shalt~“perform - -all " professional
: -engineering’ warks except lndependentlv slgnlng design. -

9. Secuon 10(1) of the PEC Act provides.

* The engineering qualifications gmnmd by englncen‘ng o
| Institutions In Pakistan. which.are Included In’ the .First
':_ Schedule . shall be . the! accredlzed engineermg_ )
quallﬁcatfans for the pumasus of this Act.” = .-

10. While section 11(1) provides:

_5 . “The engineering: quaﬂﬂcat!ons granted by englneer!ng P
: . Institutions outside Paklstan: which are: included in the -
. Second Schedule ' shall be accredited englneermg '
i .qualifications for rhe purposes of this Act.” -

: 5.‘?.&‘0"? 27 of the PEC:Act PfOV,.ld‘e.S'-fox"t‘penaltles'z'and: procedure,

*27. Penaities:and procedura.- (1) ARer: such date as
the Federal Government may, after consultation with the
Councli, by notification In"the-officlal Gazette, appolnt in.
this behalf, whoever undertakes ~any . professional
s glnecrlng work shall, ' his ‘name ls not “for ‘the ‘time - .
. "belng borme - on.-the Register,.. be..'punishable with -
- fmprisonment “for"a term which..may-* extend to -SIX - .
. menths, or with:fine ‘which may extend to ten thousand. , S
. _rupees, or with;both, and, in.the . case-of a continuing -° " B
- offence, with a- further fine : which - ‘may- extend to two ' B

- i hundred rupees.for every day after the ﬂrst durlﬂg which
i the offence’continges. -
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' that of 2 professional Engineer and It can-only” be ‘performed by 2 '

S

A

S-C.P.NO.7B-K of 7015.doc

(2) A L L DI
(2) Ater the date sppolnted as aforesaid, whoever
person wh any profcssional-englneerlng—work-'—any-,
Register S:St! name is not for the time being -borne an the - . -
impriso all be. punishable, on first “convictlon,’ welth.
nment for 2 reem . which -may _extend- tosix’

m:g;s' or with fine which may:extend ‘to five thousand .- -

* convi C&oﬁf with both, and on_a second or’ subsequent

extend to' with. lmprlsonment*{for “a° term - which may - :

* thou one year, or with: ﬂne'igwhlch may extend ta'ten ce
sand rupees, or with both. o S -

g’;‘ ‘\;Vhoever wilifully: procures or attempts to procure ~

o ’se or ftsglf to-be registerad under this Act as a ...~

gistered englneer, prufesslonal " englneer, consuiting .
engineer, constructor or erator by making or-praducing *

.~ Orcausing to he made oF produced any false or fraudulent -
representation or’ declaration, efther orally of in writing, .
~and any person who pssists him. thereln. shail ;e ©
punishable with imprisonment for. 3 term which ‘may ..°
~ extend to three months, or. with fine _whlm‘may.‘,extend wo: .
. Ave hundred rupees, or with both. ' o '
~ (4) Whoever falsely pretends to be registered under this -
-+ Act, or not belng -reglstered'unde( this Act, uses with his .
- name of title any words ar Iettens‘irepresentlng.that'he Is. .
so reglstered, rrespective . of whether . any ‘person Is
actually decelved by such pretence or représentation or
not, shall be punishable wlth;;lmp_r_i.s.,onment,foh a term -
which may extend to three months, ‘or with. fine. which
may extend to five hundred rupees, or with both.

(5) No person undertaking any professional engineering R

work shall, unless he Is . registered-under, this. Act, be " . L

entitled to recover before any.court of other authority any
sum of money for services rendered in such work.

(5A) No person shall unless registered as a-registered - |
engineer ar professianal englneer, hold.any _post In an.
engineering organizatian ‘where - he has to - perform’

'professional englneering work. -

(6) No court shall take coénlzance, of _j_f:a'n'y"' “affence .
.. _punishable under this Act.save.on complaint- made; by, of- - -
. underthe authority of, the Councli. o

(7) No.court inferior to.t‘hatl-o;a.,mag‘gtrat'é ‘of the first A

dass shall try 2ny offence pu‘n!smblg:undgr._mls-A‘ct.‘f o B .

~12. . The maln gist of the arguments'of'~thé"l’eérhé:d“l\‘$cfappeaﬂngfor

the petitioners Is that the work of Executh}ex‘:sngmeerga‘sf18 s strictly -

professional gnglneer, who has englﬂéeﬂﬁg‘.'&egree 'ffd‘mj a0 Accredited

‘Englneering ‘Institution of Paklstan."o‘r’:}a:bfoad a‘S*lndﬁ‘déd\ln the first

and second schedule of the PEC r}\ct;"Eolplcmaf::hbld‘éfs.and-"BiT'ech”'_‘,"-
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{Hons) p e
} Degree holders are not: professlonal enq#neers and canno: ‘, ST

"WOrk of a Professional . Engineer and-.that law specmcnny f

. provid
Provides penalties to.those who perform professianal engineering work
witho

ut Dossesslng accredited engineering: qualification @nd reglstcred

as
Professiona; Eng(neer by the Pakistan Englnﬁ:ﬁﬂg Councit (“‘E
Councht).

13. On the other haqa, géamea ASC appearing for the res'p‘ondents oo

have contended that this very Issue has come up before this Court
. fumber of times and this Court has dealt with it ime and agsin and
held that In the matter of employment and promotion etc, the
Government Institutions are Jegally--entitled to take decisions as a

matter of policy to grant promotion to employees In Engineering. Public

Ocganization who are Diploma holdAers.Ainwenglneeﬂngand B.Tech "

(Hons) Degree hoiders.

14. . We have nated that the Tribunal In‘the impugned Judgment has . -

" referred to number of judgments of this Court and the'fpdl.nt,lnA issue ln.'

those judgments substantially also ‘deals with’ thg‘bfs'éht controversy .

before us. Thus before dilating upon the matter, it is eﬁsenﬂal that we

examine the judgments, 'wh{ch"thls.Courtjhas_* already ‘dellv'er.ed"and

are also referred In the lmpugcied'Judgmgn't'f pf’the.-.mbunal.'”"'menrst
case In line is a ]udgment:ofﬁme’memﬁééﬁbench'of this Court-in the
. cases of PAKISTAN. QMW L
- JJJRQUCLLIIS. CHAIRMAN v/s. Wmmguﬁu e
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ground that they are NOU reqgistered ag pmlusﬂom\ .
er\q\nem e\-\q

. consulting_engineers® with Pakistan Eng\needng Cmmc\ en
! Lew muugh -

thcy were otherwise by reasons of thelr seniority em e"glbie for. .

promoUOn to Grade-18. While referring to the case of pr MUHAMMAD

AZIM JAMALL AND 11 OTHERS V/S GOVERNMENT OF PAKISTAN,

CTHERS (PUY 1992 Karachl 1) = {1992 PLC(CS).637), where split

. ’ .declslon was glven by two_Honle Judges of Sindh High Court and
uitimately 1t was referred to a Referee Judge for his opinion. This
Court In dealing with the case before -it relied upon. the -conclusion

reached by the Referee Judge and quoted the same in the judgment
as follows ;

. - “16. The condusion of the leamed Chief lustice
was expressed as follows:

"A careful reading of subsections (1) and (2)

of sectlon 27 of the Act will show that the -

penalties. prescribed- in- the - section . are

attracted only:against those persons who are

not registered under the Act but undertake.

. any professional englneering work as defined -

' ©In the Act. Similarly, the person who
"~ employs a persgn who “is not registered
under the Act, on a professionatl engineering

work, I5 equaily liable Tor punishment under

: o . . the Act. The above. provisions are wide
. onough toinclude. the cases of those persons
- wha may be employed In ‘any private or
Governmental . organization ‘and are called
uypon to . undertake any professional
- englneering. work, The provisions of the Act,
~ regarding . registration  of professional
engineer and; consulting englneer, therefore, -
" in my view, ‘would not be applicable to the
persons serving as engineer with the
. Rallways, as in course, -of their such
. employment they neither act as ‘professional .
éngineer’ nor as ‘consulting engineer.
However, If such persons undertake .any
professional . engineering work as defined
" under the Act, then the provisions regarding -
registration under the Act will be attracted
and they ' could alsa be punished In
-accordance with the provision. of section 27

, B S 77 of the Adt for violating the provision of lh?—
.. . Act.”
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15. On '
. the ba .
basls of such. conclusion of the. Refeéree Judge, this Court

proceeded ‘
to make its own observation, which is as follows:

17.  The above judgment of the High Court was not .

. Challenged either by the qualified engineers who heid . . .
degrees from recognized [nstitutions of -Pakistan nor by :
the diploma-holders but only by the Pakistan Engineering -

Councii (which was one of the respondents in the

- Canstitution Petkion filed In the High Coust). According to
the Pakistan Englneering Coundil, the .provisions of the
Pakistan Englneering Counchl ACt had not been corredly -
Interpreted because the judgment of the majority In the
High Court, it appeared to the Councll had laid down that. .

. the Act applled to engineers engaged in professional
englneering warks in the private sector whereas the .
application - of provistons of the Act according te them,
¢ould not be restricted only to the private practitioners
alone.

'\ "18. We on the other hand afer hearing Mr. Abld’

Hassan Minto leamed Advdrate for the appellant 2t -

© considerable length consider that this Is not a correct ,
Interpretation of the judgment of the High Court. The -
High Court has clearly stated that the provistons of the '
Act were wide enough to include cases of those persons
engaged In  professionsl engineering works whether
amployed In any private or Governmental organization, if
they are called upon (o undertake 2any professional

* englneering work, as-defincd under the Act. I fact in the

_ connected. case C.A.No.31 of 1992 °a Conunittee of
Secretaries constituted by the Punjab Govemnment .

- correctly summed up the true-pasition obtaining’ .
Act as follaws:-- pa ing in the >

“The Committee was of the view that the
Government “could adppolnt 3  non-graduate
engineer to 3 post In any grade but if the post

pl esa . : . .

. The finding of the Referee Judge In this case Is to

- the same effect and In our ’ ¥ "
- quite correct.” our oplntan this finding &

.-

16, Thenextcasein fine Is a judgment of five member bench of this

Coust In thegase of FIDA HUSSAIN V/S THE SECRETARY. KASHMIR

AIRS DIVISION AMABAD & ANOTHER - -

(PLD 1995 Supreme Court 701). In this case facts were that petitioner.

was appolnted as. Overseer/Sub-Engineer In northern area PW

— .
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1971,
- The , '
holde ederal Government, In order to encourage the diploma
S to i
- MProve their academic quallfication resotved to prescribe
u"S& na .
Mely B.Tech (Pass) and B.Tech (Hons). The later was

treated ’
35 equivalent to B.Sc. (Engineering): and Bacheior of

Englneeri
fgineering for the purpose of profnotion. Petitioner having passed

B.Tech (Pass}) angd B Tech (Hons) was denied ‘pronation in B8PS-17 for ‘ -~

the reasons that B.Tech (Hons) was not recognized by Pakistan
Engineering Council as equivalent to B.Sc. (Engineerling) Degree.

Petitioner filed Service Appeal, which was dismissed. The Appeal flled

" by the petitioner before this Court was also dismissed. The petitioner

then applied for review, which was ailowed and the judgment
dismissing the Civll Appeal was recalled and his appeal was allowed
with directions to consider the petiloner’s case of promotion to 85:17.

The Court while allowing rellef to the petitioner observed as follows:

*g, In this regard, we may point out that it Is the
domain of the Government concemed to declde whether a
purticular academic qualification of 3 civit servant/
employee is sufficlent for promotion from one.Grade to
another higher Grade and whereas it Is iy the domain of
the Pakistan Engineering Council to decide, as to whether
a partiadar academic qualification can be equated with
another academic qualification, but It has no power to say
that the civil servants/employees holding particular
academic qualification cannot be promoted from a
porticular Grade to a higher Grade. The ma'n object of
the Act as pointed oul by one of us (Ajmal Mian, 1.} and
Salduzzaman Siddiqui, C.). (as he then was) in the above

) High Cowt judgment Is to regulate the working of

. professional engineers and consulting engineers and not
' to regulate the qualification or theé working of the
englnzers In the Government or semi-Government

depar_ftmsnts. The definitions of the terms “professional

engineer snd “professional engineering work® given In

dauses () and (k) of section 2 o the Act are to be read ’

together and, therefore, .as a corollary to the same, i

must follow that the term “professional engineering work”

as defined In clause (k) of ‘section 2 of the Act I to be

performed by n professional engineer as defined In clause

() thereot, which_ Is evident from section 8 of the Act,

which defines the functions of the Pakistan Engineering
Councll as under:-

.8
L , he Councll,-—~ The following
+ shall be the functlons of the Council, namely:-- .

“r
-

ESTED
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:;r‘e"“lre 28ova benefit which 3Mounted to vielation of - -
! Micle 25 ot the Constitution- of the, Ietamic .- ...
be A ‘akistan, 1973._ In this regary, reference may
made - to the case of -I.A;'-Shemanlﬁand'»omeu vl
Government of Pakistan through :’Secretary, Finance
Divistan, Istamabad and others (1991 SCMR 104 1). o

v»l2. The judgment. of this: Court in the case of -
Muhammad Slddique - Nasim (supra). relied upon by the -
Tribunal is distinguishable for. more than: ane” reason,
firstly, i the above case the _notification ‘of the

" Gavernment of Punjab dated 8.2,196 aquivalising B,Tech .-

on 15.03.1985, whereas the petitloner received degree of
B.Tech (Honours) In June, 1985, Ls. aftef the withdrawn
... of the notification whereas I the present case, admittedly -
' the petitioner passed his B.Tech (Honours). In March, .
- .1981, before the Pakistan Engineering: Council through its - -
Registrar’s above tetter dated 24.4.1984 stated that there -
© was typographical eror In the above-quoted portion of its
Registrar's latter dated 30.04.1981.. Secondly, In the.- .
Judgment_ In the -case of Pakistan  Diploma Englneers” .
- Federation (Registered) through its:Chalrman (supra), .
this Court affirmed the majority view of the High Court of - .
Sindh in the case of Muhammad Azim:Jamali (supra), In .
which it has been held that the pravisions of the Art are
. - - applicable only to professiona! engineers. and consulting,
. engineers who are In practice  and not to the persons
. working In_the Government depantments,. autonombus
bodies, local authorittes and private firms or companies.

S wu. We may again observe that it is exclusively within -
e E the domain of the Government to decide whether a . :
. - perticuiar qualification will be’ considerca suf§cient for .
1 promotion from a particuldr Grade to a‘higher Gradé and " . -

,,J" “It Is also within the domain af the Government to change
,.the: above policy from time to time’ as -nobody can ‘clatm .

“any vested ' right:in the policy.” - However, it cannot ' K

- - abdicate its power'to decide the above question in. favour -

. of 3 corporate body which Is not in its .control nor.it can
act In a manner which may be viofative of -Article 25 of .

. the Constitutlon 'on account of being discriminatory. It'is
still open to the Government for future to provide that
academic. qualification of B.Tech -(Honours) will not be
-considered sufficlent for promotion from BPS-16 to BPS-

. 17 if the same does not violate.the above principle.®

- _. 2007
f 'S,CMR 134). ‘The" @se before thé Court was of promotion to BS-20 by
- a Diploma hoider employee The Court dealt with the sUﬁ}eCt and

,: mw as follows:

{Honours) with B.Sc Engineering degree was withdrawn .~ ©

17. Nextcase is'a Judgment .of two members banch of this Court iAn'A A

| the case of MUHAMMAD YOUNUS AARAIN V/S PROVINCE OF SINDH .




. senlor to him and were promated to 85-18 despite the fact that

i} . T
. e ba :

under slc qualification for & professional engineer

TeCognized

-Sc. degree In
i : engineerng from a-
Cnglneenng ;\Sﬂtuﬂon In Pakistan and diploma In

PPOfessiow: Mot @ .recognized qualification . for a . a

ngineer in te ‘
servic, rms of PEC Act, 1976. The
(SCU(? Mules Q:V!!ﬂ'ﬂng the service of the petitioner
the Govse’em\’kc ules, 1982) and the promation palicy of
Provision ment. of Sindh, would nelther averride the
o 3 of the above Act nor relax the requirement of
Qualification of prolesstonal engineer for »
Promation to BPS-20 in the - engineering - branch of

ernment of Sindh. The relevant provision of SCUG
Service Rules, 1982, is reproduced ‘hereunder:--

“V-Englineering Branch. . 6'/{\
1, Grede 20 By selection on merit. from .
‘ among ‘the members of the . ' J
service. In ' Grade-19 "ol the . .
_ Englneering Branch with-at least - .
17 years experience as such In .-
Grade-17 and above.”

X
»

8. The above rule envisages clearly that a3 person can - .
be consldered for promotion to BPS-20 in the Engineering - - -
Branch of Government of Sindh, subject o fulfiiment of
the condition of basic quallfication of a professional
engineer prescried under’ Pokistan. Englneering Councll -~
Act, 1976 and a diploma holder belng not o professional-
engineer In terms of PEC Act, 1976 cannot hold a post - -
carrying responsibilities of . @ qualified professional
engineer, The eligibility af 3 person for promotion from
BPS-19 to BPS-20 in the Engineering Department of -
Government of Sindh Is subject to the fulfliment of the
requirement " of basic qualification withe requisite
experience as grovided in SCUG -Service Rules, 1982 in
the relevant fleld therefare, neither any concession could
be given to the petitioner in the matter of his eligibitity ta
hold the post In BPS-20 nor the requirement of basic
qualification could be relaxed by the Coust or by Selection
Board. The careful examination of rules on the basts of .
+ which petitioner asserted the claim of promotion to 8PS+ © .
20 agalnst the post carrylng responslbilities of a .
professional englneer, would show that . his claim was
wRhout any substance ‘and that a diploma holder on the
basls~of his experlence alone, would stand at par to a
person registered as professional engineer with Pakistan
Engineering Coundil,” C ‘

»

18, The other case Is a Judgment of three ‘members bench of this
_ " Court In the case of NAZIR-UL-HASAN & 2 OTHERS V/S SYED ANWAR
| IQBAL & OTHERS (2014 SCMR 1827). In this case, respondent No.1

was working 2s an Assistant Director BS-17, The petitioners were

petitioners were holding qualification of Diploma whereas respdpdent '

N
.
A

hd
-~
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o il:s"-c:.né.n-xot W18.doc
e ‘Engineétirig (Electrical). The- respondent No.1
enged the ' it . .
Cd A promaotions of petitioners In the High Court. The High
.- Court set aside
side all promotions of petitioners on the ground that they

did not :
hold valid engineering degree. This Court Inthe ' reported

“judgment has.dealt with the matter and observed as follows:-

. Admittedly the petitioners were Assistant Ofrectors

in the respondent Authority with at feast 5 years service
in the relevant Neld and hence tn our ‘opinton they (ulfil

~ the requicement. it would be seen that when the
petitioners were considered for promotion in 2012 -the
_rules in force were the Pakistan Standards Institution

flecrultment Rules for dass one posts wherein per rule 5
the post of deputy Directors to be fled in by promotion '
could be done from amongst Assistant Directors category
‘onpe with at least 5 years service in the institution.
Nowhere In the said cules was it provided that they would
be professional engineers or for that matter even diploma
holders, 1f fact such condition \s prescribed In Fule 6 which
provides foc direct appolnfments whereby .per the
. schedule to the same an Assistaat Director must hold 3
Master’s .Degree in Sdence or. Bachelars: Degree n
‘Englnecring the spedified field from ia recognized
untversity with at least 3 years experience in that feld -
etec. Admittedly, the petitloners were appointed by
- promotion and hence in our opinton no such condltion can
be placed upon them as In the case of a direct
- appolntaes. lnsofar as the .case of ‘Muhammad Younus -
Aacain (supra) Is cancermed, the same is distinguishable :
Coon facts as thercin It was found that under Sindh Councit .- -
Unlfied Grades Services Rules the pasic -quatification for
.. prootion to BS-20 was that the candldates should have
8.Sc. Degree in Engineering. AS observed above this is
not the case in the present matter. 1t would further be
seen that now per section 26 of tha Pakistan Standards
and. Quality Cantrol Authority Act, 1996 rules have been .
. frumed which have been notified in the pfficial gazette on -
" "ygh May, 2013. Under Rule 5 promation (o the post In
. BS-1 ta 19 shail be made on the basls af senlority-cum- R
fitness etc. and he or she should also fulfil the conditions
L _contalned in schedule to the rules according: to which for
: promation to the post of Deputy Director Technical the
- cigible persot would be an Assistant Difector Techalcal
RS :'and he should have S years experience In 85-17 In .
, technlcal mauers. Nowhere has It been prescribed that he
. orshe shautd be a qualified engineer.

7. in the crcumstances, we: find that the impugned
order has unnecessarity been influenced by he comments

of the Pakistan Engineering Councll that no’ post carmying’
any Engineering responslbliity could be entrusted 1o non-
" engineering graduates. in .our opinlon, It ts for the
.. - -dmpartment/institution itseif to determine .as to whe o
the, persons In Its service are fit to hold 2 ‘particufar - >

. - pasition. In the present case It has peen done by the e

ATTESTED
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aumOmﬁ and ’
rules
have been Iuﬂowt;;"e been framed thereunder which

by .the. .
COnsequ-nuy - promotes/petitioners.
=ily the Impugned order Is
promotion of the petitioners Is upheld.'set aside and the

o 19. » 0 )
it examination of above case law, we note that nowhere In the

 Judgments, the government power to prescribe for qualification and
other cond_lttons af ‘'service for pramaotion to a post has been assailed
nor the judgments have put any sort of embargo on the government in
prescribing the qualification and other conditions of service for a post
for the .purpose of promotion. Having sald this, the judgments as
discussed above, have rather focused on the government power In this
_regard to be unfettered to the extent that it Is not in derogation of any

law or provisions of the Constitution.

20. Further, the main prifciple t!‘gat Is deductible from the above

i

" judgments of this Court Is that It is the domaln of the Government to

declde whether a particular academic qualification of a civil servant/
. employee Is sufficient for promotion from one grade td another higher
grade and whereas it s In the domaln of the Pakistan Engineering

Coundll to decide whether a partlcular academic quaﬂﬁcatlon can be

 equated with anuther academic qualification but it has no power to say

H&t the civil _ servants/employees holding particular academic

fication cannot be promoted from a particular grade to a higher

grade. Thus on t_t}gibasls of above pronouncements of this Court, it ls

L tian dated 19.03.2014 cannot be validly or

""" justifiebly chaliénged on the ground that It Implinges or Infringes upon

LY

TS

“-lidown quite empathetically that the government exercises its own

wIEE
Bd

f¢
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servantslem o RO
P Yees under Sindh_Civil Sewa“ts‘Act—lg-,B ‘
—ﬁnﬂ‘Ru!es

made thereunder w
hite PEC Act does not. overreach or put an emb
embargo

ypon the govemment in the matter of prescribing of §
other conditions of. service of

pmmot\on to higher grade

of Sindh Clvﬂ Servants (Appolntment promotion & Transfer) Rules.

1974, which rules have been made under section 26 of Sindh civil
the Act, 1973 nave been chatlenged nof their vires called in question

‘goes not chalienge the government power for prescribing qualification

promotjon to higher grade. in any case. we note that the provisions of
PEC Act nof the rules and'regutations made under it will operate 35 bar
on government to prescﬂbe for qual\ﬂcat\on and other conditions of

service of civil servants/employees for promotion to higher grade.

21, The PEC Act 3% s preamb\e jrself shows 50 also reading of the

englncﬁﬂnﬁﬂg&gtesswﬂ it 'fnter alia, it prescrlbes for quallﬂcaﬁon of

" S e

pmfesslonal englneers. malntenance of register of profess!onal"

cequiator gf.employmen[ be that be of govemment service of 1D the

| prlvate service. The reasons for it-could be found that alt sort of
© engineering work could not ' be. and may aot be 2 pro[esslonal

" en glneEﬁﬂg work for performance of which professlonal engineers

dvu servants/employees for thelr
. Yet agaln, we note that although the vires - -
of notlﬂcaﬂon dated 19.03.2014 has peen challenged but We gbserve -

that this very notification has been issued under sut-rute (2) of Rule 3 -

Servans Act, 16973, Neither rule 3(2) of caid rules nor section 26 of
pefore us. Thus from this aiso It 1s quite apparent that the petitioner h

and conditions of service of civl servants/employees for their

‘whote Act shc'ws tha' essentlally deals Wwith requlations of

engineers and accrediting of engineering yniversities etc and ot 3

example, echnidan mechanic, draftsman foremarn,

uallfication and .

1
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superWSOr . . v . :
nd Werseer ere at bast could be a skilled workman who
May work ,
"demndenﬁy or under .the supervlsloﬂ of pr?fess!onal
engineer 3
- nd tor Such technician, mechanic, drafisman, foreman,
sSu
pervisor angd Overseer, the ermpl

oyer may ‘not require holding of
Profess ;

| e

Incering degree. However, If the person s required to

. perform any Of'bmfesslonal engineering work as defined under the PEC

Act, the Provistons of this Act wili come Into operation for ensuring 8s -

the wark of " professional engineer can and only be performed by

proresslonat engineer as recognized by PEC Act. The professtonal
engineering work has been clearly defined under section 2(xv) of the

PEC Act which has already been reproduced above and lays down in

sufficlent detalls the. works which are noted to be as professional
- engineering works and su:.;h works as mandatorily required by the PEC
Act to be performed by a professional engineer possessing accredited
engineering qualification from accredited engineering Institutions in

Pakistan bnd abroad with experience and passing of test of the Council

and no other person [s aliowed to pen‘brm professional engineering

..., works be that be a diploma holder or B.Tech, degree holder. This .

... aspect of the matter has been substantially baddrnssed'by the PEC Act

~ Itseif when making provislon of section 27(5A) that “no persan shati

uniess registered as a registered ‘engineer or professional engineer
[}

‘ R fication as prescribed by the pec T
Act from accredited engineering Institution : N

e
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thavmmm«w 2‘zorm m:momm-s
bor panaity for & person who uadertakes arvy Profeasionsd engineering

work ¥ bis mame (s nat bumconu*eﬂw*swhu:uaucmakesthe

omployer who employs fee any peafisional engincering . woek any

T y pmwhmnam«:hno[. (nt!bnumebelng,bomtoﬂlheﬂeqls&rto

serBonm prolnasional-engtneesing srark, shall also te HEbIE: for penaity

. @s prescriben W the PEC AQ Itsel. Thus both civil sarvaayesvploves

and their employer . would be. ’iabie to pomaity a5 provided under

sectgn 27 \hey mue of atow @ pmo« 1o undertike -

pmfcssw:mqlnmmqwo«whosemmcumhaneﬁm renister

" uader PEC Act.

.

[S

23, The net resuat of above disassion 15 that ths petitdon o |t &

digmissad and leave refused, howewver with note of tsution. that

govemment shall - not  atiow 'cr“‘pemut any porson’ te  perform
' profestions engineering work 2 defived W the PEC Acl, wha does not
possess pecredited enginediig - quallication from: e - accredited
" engiiertng Insttulsea and Ms: aamef'is not registorad a‘s-‘i:- reglstensd

* - sngineer o professiona! oiglicer inder the PEC Act,

Anotinced iy open. Court an O3-16.2XNG . . .

N
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GOVERN&NT OF KHYBER PAKHTUNKHWA i
IRRIGATION DEPARTMENT

73

Dated Peshawar the 24ib August, 2021
- NOTIFICATION

No. SO(EY/IRRI/23-5/73/Vol-VI: In  pursuance of the provisions
contained in sub-rule (2) of rule-2, of the Khyber Pakhtunkhwa, Civii
Servanis [Appointment, Promotion and Transfer} Rules, 1989, the Irigation
Department, in consultation with the Establishment Departmeni and

R I e

PRIy
R A B

ST

FESERRSTAE

, Finance Departmeni, hereby direct that in this Department's Notification ’
No. SO(E)IRR/23-5/73 dated 17.02.2011, the following further amendments v

shall be made namely:-
AMENDMENTS

In the APPENDIX.-

{a} under the hedding “PART-I ENGINEERING STAFF", against

Serial No. 3, in Column No. 5, for the existing enlries, the
following shall be substitfuted, namely:-

2

“{al Eighty percent {80%) by promotion, on the basis of
seniotity-cum-fitness, from amongst the hoiders of the
post of Assistant Engineer, Sub Divisional Officar and
Assistant Director possessing Degree in B.E/BSc
Engineering (Civil or Mechanicalj from a recognized
University with at least five years service as such and
have passed the Professional or Feverue
Examination under the prescribed rules;

iy S o R

#

{bj twelve percent {12%} by promotion, on the bosis ¢f
sanionty-cum-fitness, from amongst the hoiders of the
post of Assistant Engineer, Sub Divisional Officer aind
Assistant Rirector possessing Degree in B. Tech (Hans)
from a recegnized University with at least five yeus
service as such and have passed the Professioriet
and Revenue Examination under the presciibed
rules; and -

s

| fc) sight percent (08%) by, promotion, on the pasis of |
@ senicrity-cum-fitness, from amongst the holders of the
b post of Assistant Engineer, Sut Divisional Officer and

Agsistant Director possessing Diploma of Associale
Engineering in (Civil, Mechanical, Auto and Electrical)
Technology from a recogrized Board of Technical
Educalion with at least five years service as such and

Z3hy
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i TN have passed the Proifessionai ond Revenus

J/ ‘\ , + Examination under the prescribed rules, ,
{/ e Notle: A separate seniorily list of aii the three caiegories of
| /// L the Assistant Engineers, 'Sub Divisional Officears -:Jnd$

Assistant Directors shail be mainicined for the purpose |
of promotion"; and
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i bé% : (b) under the heading "PART-V DRAWING ESTABLISHMENT",

i , against Serial MNo. 24, in Column No. 5. for the existing -

g ) entries, the following shiail be supsiiiufed, namely:

i

} 5 |

I"la] _ seventy percent (70%] by promotion, on the |

' basis of seniority-cum-fitness, from amongsi the
holders of the post of Tracer who have
qualified ihe prescribed  Examination of

~ Draftsman with three years service as such;
and '

S {b) thirty percent (30%) by initial recruitmeni™.

secretary fo Govt. of Khyber Pakhtunkhwa
Irrigation Department

i

Endsfr: No and date even
Copy of the above is forwarded:-

All Adminisirative Secretaries to Govt. of Khyber Pakhtunkhwa.

The Secretary io Governor, Khyoer Pakhtunkhwa.

The Principal Secretary to Chief Minister, Khyber Pakhtunknwa.

The Accountant General, Khyber Pakhtunkhwa.

The Additional Accountant General {PR, Sub Office). Peshawar.

All the Commissioners in Knyber Pakhiunkhwa.

The Chief Engineers [North}/South & Merged Areas) (migation

Depariment, Knyber Pakhtunkhwa.

8. All Deputy Commissioners in Khyber Pakhtunkhwa.

9. The Registrar, Peshawar High Court, Peshawar.

10.The Secretary, Board of Revenue, Knyber Pakhtunkhwa,

11.The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

12.The Secretary, Khyber Pakhtunkhwa Public Service Commission,
Peshawar. :

13.PS o Chief Secretary, Khyber Pakhtunkhwa,

14.PS to Secretary Irigation Department, Peshawar.

15.The Manager Govt. Prinfing Press, Khyber Pakhtunkhwa, Feshawat,
He is requested fo supply 200 copies of the printed gozette, for
further distribution.

16.PA 1o Additional Secretary, Irigation Depariment, Peshawar

17.PA to Deputy Secrelary (Admn) irrigation Department.
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b GOVERNMENT OF KHYBER PAKHTUNKHWA

d 8 IRRIGATION DEPARTMENT

g': Dated Peshawar the 24 August, 2021

! - NOTIFICATION

! No. SO(E)/IRRI/23-5/73/Vol-VI: in  pursuance of the provisions
conicined in sub-rule {2) of rule-3, of the Khyber Pakhtunkhwa, Civil
Servanis {Appointment, Promotion and Transfer) Ru[es 1989, the Irigalion’

.. ' Depariment, in consultation with the Establishment Depariment and

Finance Department, hereby direct that in this Department's Nolificaiion -

No. SO(E}IRR/23-5/73 dated 20.12.2006, the following further amendments
shall be made namely:- '

AMENDMENTS

Inthe PROFORMA:-

{a) against Serial No. 39:- -—

{i}  In Column No. 3, for the work “Subdedar", the werls
“Junior Commission Officer” shall be substituted: and

(i} In Column No. 4, for the existing entry, the follcowing
shall be substituted, namely:

“30-45 vears", and

{b}  Against Serial No. 40, in Column No. 5, for the existing
entries, the followmg shall be subsmu’fed namely:

; L9
“la}  Fifty percent (50%) by promotion, on the basis of
senjority-cum-fitness, from amongst the holders
of the posts of Mate, Regulohon Eeldar, Beldar
and Field Chowkidar having Secondary Schoal |
Cerfificate or its equivclﬁm qualification from a

recognized Board wﬂh ten vears service in the
Circle; and _

(=J] Fifty perceni {50%) by initiai recruitment®.

5 b E .
\,_..,//)\\J Secretary to Govt. of Khyber Pakhtunkhwa
imigation Department

Fage 1 niz
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Endst No and date even

Copy of the above is forwarcled:-

All Adminisirative Secretaries o Govt, of Knyber Pakhitnkhwa.
The Secreiary fo Governor. Khyber Pakhtunkhwa.
The Principal Secretary to Chief Minisier, Khyber Pakhtunkhwa.
The Accountant General, Khyber Pakhtunkhwa.
. The Additional Accountant Genaral (PR, Sub Office), Peshawar.
Al the Commissioners in Knhyber Pakhtunkhwa.
The Chief Engineers {North}/South & Merged Areas) lrigation
Department, Khyber Pakhlunkhwa.
& sl Deputy Commissioners in Khyber Pakhtunkhwa.
9. The Registrar, Peshawar High Court, Peshawar.
10.The Secretary, Board of Revenue, Khyber Pakhtunkhwa.
ILTheRegBﬂonKhyberPaHﬁunkWNoSenﬂceTﬁbuncLPeﬂumwon
12 The Secretary, Knyber Pakniunkhwa Public Service Commission,
Peshawar.
13.PS to Chief Secretary, Khyber Pakhiunkhwa.,
14.PS fo Secretary Irigation Department, Peshawar.
| 15.The Manager Govt. Printing Press, Khyber Pakhiunkhwa, Peshawar.
He is requested to supply 200 copies of the printed gazette, far
further distribution. ‘
14.PA o Additional Secretary. Irigation Depariment, Peshawar
17.PA to Deputly Secretary {Admn) Irrigation Department.
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EXTRAORDINARY REGISTERED NO. PRIl

GOVERNMENT GAZETTE

KHYBER PAKHTUNKHWA
: - Published by Authority

PESHAWAR, TUESDAY, 24™ AUGUST, 2021.

GOVERNMENT OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT

NOTIFICATION

Dated Peshawar the 24™ August-2021

o No. SO(E)/IRRI/23-5/73/VOI-VI.—- In pursuance of the provisions contained in

sub-rule (2) of rule-3, of the Khyber Pakhtunkhwa, Civil Servants (Appointment,

- Promotion and Transfer) Rules, 1989, the Irrigation Department, in consultation with the

Establishment and Finance Department, hereby direct that in this Department's

- Notification No. SO(E)IRR/23-5/73 dated 17.02.2011, the following further amendments
shall be made namely:-

AMENDMENTS
~In the APPENDIX,-

(@) Under the heading “PART-| ENGINEERING STAFF", against Serial No. 3,
in"Column No. 5, for the existing entries, the following shall be substituted,
namely:-

“(a) Eighty percent (80%) by promotion, on the basis of

. : seniority-cum-fitness, from amongst the holders of the post
of Assistant Engineer, Sub Divisional Officer and Assistant
Director possessing Degree in B.E/B.Sc Engineering (Civil
or Mechanical) from a recognized University with at least
five years service as such ~and have passed the
Professional or Revenue Examination under the
prescribed rules; ' :

(b) twelve percent (12%) by promotion, on the basis of
seniority-cum-fitness, from amongst the holders of the post
of Assistant Engineer, Sub Divisional Officer and Assistant
Director possessing Degree in B. Tech (Hons) from a
recognized University with at least five-years service as
such and have passed the Professional and Revenue
Examination under the prescribed rules; and '

(c) eight percent (08%) by promotion, on the basis of
: seniority-cum-fitness, from amongst the holders of the post
of Assistant Engineer, Sub Divisional Officer and Assistant
Director possessing Diploma of Associate Engineering in
(Civil, Mechanical, Auto and Electrical) Technical -
Education with at least five years service as such and have
passed the Professional and Revenue Examination under

the prescribed rules. '

161 A
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(b)

: (b) thirty percent (30%) by'viv'hitial recruitment”.

~

< 32

KHYBER PAKHTUNKWHA GOVT: GAZETTE, EXTRAORDINARY, 24T AUGUST, 2021

Note:- A separate seniority list of all the three categories of the
Assistant Engineers, Sub Divisional Officers and Assistant
Directors shall be maintained for the purpose of
promotion”; and

under the heading “PART-V DRAWING ESTABLISHMENT", against
Serial No. 26, in Column No. 5, for the existing entries, the following shall

be substituted, namely:

“(a) Seventy percent (70%) by promotion, on the basis of
seniority-cum-fitness, from amongst the holders of the post
of Tracer who have qualified the prescribed Examination of
Draftsman with three years’ service as such; and

-

Secretary to Govt. of Khyber Pakhtunkhwa
Irrigation Department.

Printed and published by the Manager,
Staty. & Ptg. Deptt., Khyber Pakhtunkhwa, Peshawar




REGISTERED NO. Pill

GAZETTE

KHYBER PAKHTUNKHWA
Published by Authority

PESHAWAR, TUESDAY, 24™ AUGUST, 2021.

GOVERNMENT OF KHYBER PAKHTUNKHWA
. IRRIGATION DEPARTMENT

NOTIFICATION

g

No. SO(E)/IRRI/23-5/73/VOI-VL.--- In pursuance of the provisions contained
in sub-rule (2) of rule-3, of the Khyber Pakhtunkhwa, Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989, the Irrigation Department,-in consultation with the
Establishment and Finance Department, hereby direct that in this Department’s
Notification No. SO(E)IRR/23-5/73 dated 20.12.206, the following further amendments
shall be made namely:-

_ AMENDMENTS .
In the PROFORMA,- -
(a) against Serial No. 39:-
0] In Column No. 3, for the work “Subdedar’, the words “Junior

Commission Officer” shall be substituted; and

(ii) In Column No. 4, for the existing entry, the following shall be
substituted, namely:

“30-45 years”, and

LI

(b)  Against Serial No. 60, in Column No. 5, for the existing entries, the
' following shall be substituted, namely: '

. ‘ 5 .
“(a) Fifty percent (50%) by promotion, on the basis of seniority-
cum-fitness, from amongst the holders of the posts of
Male, Regulation Beldar, Beldar and Field Chowkidar
having Secondary School Certificate or its equivalent
qualification from a recognized Board with ten years

service in the Circle; and

-

(b) : Fifty percent (50%) by initial recruitment”.

Secretary to Govt. of Khyber'Pakhtunkhwa
Irrigation Department.

161C

Printed and published by the Manager,
Staty. & Ptg. Depit., Khyber Pakhtunkhwa, Peshawar
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C GOVERNMENT OF KHYBER PAKHTUNKHWA
l.“‘? S IRRIGATION DEPARTMENT
(ESTABLISHMENT SECTION) .
==:=====2=:as======ﬁﬁ====wmauszznauwnzuuaﬁa-nunaunuacgawnezznmﬁa=%ﬂgsﬁzgauwzsumanasnsauamnn:maag
ATIVE SENIO Y LIST OF ASS ¥ INEER {BS-17] {B.TECH HONS], IRK IGATION DEPARTMERT KHYBER PAKHTUKKHWA.
8.No. | Name of officer and Education | Date of birth Date of First Regular Appointment to the Remarks
Qualification with entry into Service/Cadre
Se BPS Hiotbod of
on regular Date ] eth
basis. recruitment
1 2 3 4 3 6 7
1. Mr. Aman Uliah, 01.04.1962 | 04.08.1987 | 22.11.2012 | 17 | By promotion Working as XEN Tubewell
B. Tech {Hons] Degree Swat . {OPS)
2, Mr, Niaz Badshah, 30.01.1965 12.12,1990 | 22.11.2012 17 | By promotion Working as SDO Charsadda.
B. Tech (Hons) Degree Laldd Marwat ’
3, Mr. Saifullah, 09.04.1970 24.03.1992 | 22.11.2012 17 | By promotion Working as D.D Small Dams
‘ B. Tech (Hons] Degree Bannu _ {OPS] :
4, Mr. Muhammad Younas, 02.04.1964 | 01.11,1986 | 21.09.2017 17 | By pramotion A.D RWCS, Peshawar,
B.Tech (Hons) Degree Molakand _ i - -
5, Jahan Zeb, 05.02.1065 | 19.03.1992 | 21.09.2017 | 17 | By promotion Working as SDO Tube Well,
50 Mr‘ £ ]
B. Tech (Hons) Degree Swat : Pabbi,
& 6. | Mr. Javed Ahmad, B1.04.1965 | 16:08.1992 | 21.09.2017 | 17 | By promotion | Working s SDO Gonhat,
o B. Tech {Hon Haripur : Swabi, .
3 5 e, Khurshid Ahmad, 10,04 1973 | 04.03.1996 | 31.08.2021 | 17 | By promotion Working as AD Small Dams
a " |'8. Tech (Hons) Degree Haripur i Abbottabad.
= 8. | Muhammad Shoaib, 01.01.1973 | 04.03,1996 | 31.08.2021 | 17 | By promotion Working as SDO Haripur.
5 B. Tech (Hons) Degree Haripur N : ‘
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.7 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU '
PESHAWAR ‘

appEALNO._ 1G]] j2021 TRVl

Engineer Imtiaz khan, Deputy Director (PSU),
0/0 Small Dam directorate Irrigation Department, Dt i
Khyber Pakhtunkhwa, Peshawar.

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary Irrigation Department, Khyber Pakhtunkhwa,
Peshawar.

3- The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar.

4- The Secretary Law & Parliamentary Affairs Department, Khyber
Pakhtunkhwa, Peshawar.

5- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

6- The Chief Engineer (South) Irrigation Department, Khyber
Pakhtunkhwa, Peshawar.
................................................................... RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED AGENDA ITEM NO.4 OF THE SSRC MINUTES
DATED 29.4.2021 AND NOTIFICATION DATED 24.8.2021
WHEREBY UNJUSTIFIED 20% PROMOTION QUOTA IN BPS-
.7 M=e . 18 (EXECUTIVE ENGINEER) TO B-TECH/DIPLOMA HOLDERS
U FOR WORKING AGAINST THE PROFESSIONAL ENGINEERING
ST WORKS POSTS HAS BEEN CREATED BY THE RESPONDENTS
AND AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL
A\tw Bt~ AhppEAL OF APPELLANT WITHIN THE STATUTORY PERIOD OF

Vo __uNINETY DAYS
PRI - ~,]2-i " Mq,,
K [ ESPECTFULLY SHEWETH:
FACTS:

Brief facts giving rise to the present writ petition is as
utider:

1. That the appellant is the employee of respondent Department and is
performing duty quite efficiently and up to the entire satisfaction of
his superiors. Copy of the service record/appointment order is
attached as ANNEXUIE reveiivavevisretiorisurssinierusssusrarersosusnssnsasees A,

A

RS Y O RIEISE g han .

. That the appellant is highly qualified Civil/Mechanical Engineer and
registered with Pakistan Engineering Council and having command

and experience over the services in respect of Professional
Frninaarina Wark That nnder tha evictina riiles of the resnondent

bt
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31.01.2022 Counsel for the appellant present. Preliminary arguments heard.

Learned counsel for the appellant contended that the appellant is
degree holder Engineer and serving as Deputy Director (PSU), Small
Dam Directorate of the respondent-department. He is aggrieved of the
minutes of SSRC meeting dated 29.04.2021 whereby earlier Service
Rules/notification dated 17.02.2011 was amended vide notification dated
24.08.2021. Through Agenda item No.4 of SSRC, the 100% quota earlier
reserved for promotion, was now bifurcated and distributed in three
categories (a) 80% for promotion to the BE/B.Sc degree holders, (b)
12% for degree holders B.Tec (Honors) and (c) 8% for Diploma Holders.
Learned counsel for appellant further argued and assailed the
constitution of SSRC because it did not include Additional Secretary
(Regulation) E&A Department and Additional Secretary Law department
as it members as per requirement under E&A Department circular dated
29.01.2005. To strengthen his arguments he relied on the judgement of
Peshawar High Court, dated 03.11.2020 when the notification based on
an in appropriately constituted/composed SSRC, was
declared as illegal, void ab-initio and set aside. The appellant submitted
departmental appeal on 07.09.2021 but no written order was passed
within the statutory period and resultantly the instant service appeal was
instituted under Section-4 of the Khyber Pakhtunkhwa Service Tribunal
1974 on 21.12.2021. Learned counsel for the appellant was asked to
indicate the original notification dated 17.02.2011 (now amended) to
have not been submitted with the memorandum of service appeal. He
admitted that the same is not included with the attached documents and
will be provided as rejoinder.

The appeal is admitted to regular hearing,subject to all just legal
objections. The appellant is directed to deposit security and process fee
within 10 days. Thereafter notices be issued to respondents for
submission of reply/comments. To come up for reply/comments on
10.02.2022 before S.B.

An application for suspension of impugned order dated 24.08.2021
is also submitted with the memorandum of appeal which shall be served
on the respondents to submit reply thereon. Status-quo be maintained till
the date fixed.

[Pater? =« . ifien af Seatinntign Z/[/)/L/z—/jm
: % ¢
".“. v L /.O — . . ———

— (Mian Muhammad)
s Member(E)

e T D N e — s -l . ————

L. e vy I ) L -
Qe W Aeandit ) B Copye //,/ )‘/ %b

——

Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

Reader

-



( POWER OF ATTORNEY

/ .' in the Court of M M &y j?%mL_ﬁZiw_eLW é__zfzm,ﬁ'

S }For

A(‘ VPlaintiff

Z4 Z/ // VP ] } Appellant

. ' }Petitioner

} Complainant

VERSUS

}Defendant
" }Respondent ’/
oL ZC/ /C CégZ % } Accused
) | }
Appcal/Revision/Suit/Application/Petition/Case No. of
Fixed for

Goul”

I/W. the undersigned, do hereby nominate and appoint

7ZARTAJ ANWAR & IMRAN KHAN ADVOCATES, my true and lawful attorney, for
me in my same and on my behalf to appear at to appear, plead, act
and answer in the above Court or any Court to which the business is transferred in the
above matter and is agreed to sign and file petitions. An appeal, statements, accounts,
cxhibits. Compromisesor other documents whatsoever, in connection with the said matter
or any matter arising there from and also to apply for and receive all documents or copies
of documents, depositions etc, and to apply for and issue summons and other writs or sub-
poucna and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
rceeive payment of any or all sums or submit for the above matter to arbitration, and to
cmployce any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/'we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the rightof the counsel
or his nominec, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at '
the . i ... dayto_ the year , >
Exccutant/Executants )

Accepted subject to the terms regarding fee

WMZ - 7 L |
IMRAN KHAN ARTAJ ANWAR ™ 5, L

- ~rrend '3 N1yt M
Advocate Tligh Court : Advocate High Courts
Mob: 0345-90906:18 ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3. Fourth Floor, Bilour Plaza, Saddar Road. Peshawar Cantt
Mobile-0331-9399183
BC-10-9851]
CNIC: 17301-1610454-5



BEFORE THE HON'BLE SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.7917/2021

Engr. Imtiaz Khan

............. Appellant
VERSUS
Chief Secretary to Government of KPK & Others
.............. Respondents
INDEX
S# | Description of Documents Pages
1. Parawise Comments 1-2
2. Affidavit 3
3. Annexure | 4-10
4. Annexure II 11-15
5. Annexure III 16-34




6. Correct. The Service Rules of Irrigation Department were amended and 12% share
quota for Subk Engineers having B-Tech Honor Degree and 8% quota for Diploma Holders

Q“f Sub Engineers.was reserved on 25.06.2012 (Annex-II1).

r 7. Incorrect. As per amended service rules of Irrigation Department dated 24.08.2021,

' the B-Tech Degree Holder and Diploma Holder SDOs are eligible to be posted against
BS-18 post.

8. Incorrect. Para-7 above is reiterated. _
9. Incorrect. The Civil Servants are governed under Civil Servant Act, 1973 and not under
PEC Act, 1976.
10. Incorrect. Para-9 above is reiterated.
11.Incorrect. The Hon'ble Supreme Court of Pakistan in its decision in CP No. 78-K/2015
announced on 03.10.2018 has allowed 13% quota for B-Tech Degree Holder and 7%
for Diploma Holder SDOs for promotion to the post of BS-18 (Annex-1V).
12.Incorrect. Para-7 above is reiterated.
'13.Incorrect. Para-9 above is reiterated.
14.Incorrect. Para-9 above is reiterated.
15.Incorrect. Para-9 above is reiterated. -
16.Incorrect. Para-9 above is reiterated.
17. Pertains to record.
“18.Incorrect. Para-9 above is reiterated. -
19.Incorrect. Hence, denied. '

20.That any other grounds will be raised at the tlme of arguments wrth the prior perm|55|on
of this Hon'ble Service Tribunal.

It is, therefore requested that the status quo may be lifted and service

appeal being devoid of merits may be dismissed with cost, please.

; /
/‘// -3 . 7‘ /

T e ' he /

Chief Secretary, Khybe?ﬁhtunkhwa,
Respondent No. 01

w 7-4\ H ’ />< (\J

Secreiia_ry to Govt. of Khyber Secretary to Govf‘o‘f‘Khyber “
Pakhtunkhwa, Irrigation Department Pakhtunkhwa, Estabhshment

Respondent No. 2 ' Department Respondent No. 3

A
Y
Y

\\N\\ \

| Secret&@ }0 Govt. of Khyber
Pakhtunkhwa, Law, Parliamentary
Affairs & Human Rights Department
Respondent No. 4

nt

Chief Engineer {South)
Irrigation Department
Respondent No. 6
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO.7917/2021

Engr. Imtiaz Khan B Petitioners
- VERSUS
Govt. of Khyber Pakhtunkhwa & Others ' - Respondents
AFFIDAVIT

I, Section Officer (Litigation), irrigation Department on behalf of respondents (No 01 to
' 06) do hereby affirm and declare on oath that the contents of Para-wise comments are
true and correct to the best of my knowiedge and belief thét nothing has been kept
concealed from this Khyber Pakhtunkhwa Service Tribunal, Peshawar.
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EXTR; DROINARY

GCov ':RN'IVIENT GAZETTE

- KHYBER" PAKHTUNK‘H“WA’ .

Published by Authority -
—_—

PESHAWAR, SATURDAY, 2ND APRIL, 2011,

GOVERNMENT KRvBER PAKTHUNKHW A
" IRRIGATION DEPARTMENT,

f NOTIFICATION
_ Daled Peshawar the 17n February, 2011

NO;SO(E!IRR‘:/23-5/73.‘ . n pursu'ance of the prov

i of Rule-3 of the North-West Frontier Province Civil Servants (Appoin-tment.
Prometion: ang Trans‘fér) Rules,g 1989-and in supérs’e'ss’ipq_df'{al}-p'révious riles and
no‘tiﬁcatiqns', issued in this behﬁalf., except'Notfﬁ:c;‘ation-iNc.J:;S‘fO(E)
23-12-2006, tha Irrigation De,f)’artmént,. in- Consultation Wit
Ceparment and the Finance ,

FECTUiment, qual

rule (7

isions contained in sub

IRR:/23-5/73 dated
the “Establishment
Department hereby lays down, the method of
ification ang other conditions Specified in columns Nd.~3 to 5 of the
Appendix (pages 1 to 9) 1o this Notifica '

tion which sha"-be applicable to the posts
in column No. 2 of fhe Appendix. |

Secratary tg Government of the Khyber Pakhtiinkhw

a Province
!rrigation~Départment.

688

Prinled and published by tha quug'er,
Claty, g 1g. Deptt., Khybar Pakh(unkhwa, Pegh.
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Executive Engineer/. Deputy

Director’
(BPS-18) - . '
. : : | or Revenue Examination urder the prescribed rules,
BE/BSc Degree in Civil/Mechanical 2110 32 years a., Sixty five percent by initial recruitment. I } T
len percent by promoticn, on the basis of seniority cum fithess, from amongst the subf|

from a recognized University, with at least five yeats service as such, and have passed the Professional

;- éqg : ‘
L&) . .
, T ‘ KHYBER PAKHTUNKHWA GOVERNMENT GAZETT
T ~ o o - APPENDIX
me e - :
L [: omenc anFei.(?f qut I Quahﬂcahop for appoinlment ' Age Limit Methad of recruitment
L RS & s
| PART--ENGINEERING STAFF . —— -
1. | Chief Engineen ' . - ' - - — . - = —
Directo r'(QSéne rz/i | : - o ' By selection, on merit from amongst the Senior Superintending Engineers and Direclors with at least
areh . o : seventeén years service in BPS-17 and above, possessing Degreie in 8.E/BSc Engineering (Civil) frcm
5T Supert _ i I o _ ) L a recognized Universily. Lo e - T |
! - !.(Btg!;r;ngtenwng‘ Englneqr(Dlrector ] . - - By promotion, on the basis of seniority-cum-fitness, from amongst the Execulive Engineers/Depuly
3 ) Directors with at least twelve years service in BPS-17 and above. - . - - I
‘ - By prqmotion, on the basis of seniority cum fitness, from amongst the Sub Divisional Officers, Assistant
Engineers and. Assistant Cirectors possessing Degree in B.E/BSc Engineering (Civil or Mechanical)

4.

Assistant Engineer/Sub Divisional
Ofiicer/ Assistant Direclor ’
(BPS-17)

Engineering from a recognized”
University

18 to 30 years

b. .
Engineer's who has acquired during service degree in Civil or Mechanical Engineering irom a
recognize unlversity. . .
c. five -percent by promoticn, on the basis of seniofity cum fitness; from amongst the Sub
: Engineer's who jeined service as degree hoiders in CivilMechanical Engineering and
twenty .percent by-promoiion, on the basis of Saniority-cum-fitness from amongst the Sub

4 - .
Engineer’s, who held a diploma of Civil, Mechanical, Electrical or Auto Technclogy end have

passed Departmentat Grafe A exarinaiivn wil o6 years service as such.

Note: - Provided that where candifate under Clause {b) & {c) above is not availeble for promction. lhe
" vacancy shall befilled in by initial recruitment. - ' _

a.  FEighty percent by initial recruitment; and :

‘ basis o! seniority-curmt-fitness, frem 2mongs! +e Canal

‘5.

‘Diploma of Associate
Engineering in

. . CiviMechanicallAuto/Electrical -
Technology from a recognized

Institute.

Sub Engineer
(BPS-11)

b. twenty percent by promaton, on the

Inspectors, Work Takers, Gauge Readers, Surveyors and dlher establishments haviag Dip!ar.:_a cf
Associate Engineering in Civil, Mechanical Eleclrical or Auto Technolegy from a fecogf}ized
instilute of Board of Technical Education of Government with at least ten years seivice, & d Nave

passed the deparimental Giade 8 and Grade A xamination

P

u'
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i . |6, ] Geologis UNKHWA GOVERNMENT GAZETTE, EXT @ : A
£ 317) MSc: Geology from a recognized | 1A to 32'Je o= I_'J.XTR/}ORD[NARY. aND APRIL, 2011. 690 >
. fJniversily with 03 years 'expen‘ence_ ’ years By initial rectuiment ) .
. - - in the relevan! field. '
o ~ [ PART-II-MINIS ' |
A ] ( TERIAL -
L ESTABLISHMENT - - I
: I 7 LAd"?f"iSIralive Officer/ Sudget and e e , :
! Accounts Officer (BPS-16) - [ By promation, on the basis of seniarity-cum-finess, from amongst the Superintendents ofthe
8 | Superintendent . Depariment having at least thres jears service. -
- {8S-16) By promotion, on the bass of senicfity-cum-fitness, from amongst the Assistants, Héad Clerks and
: Senior Scale Stenographers vith at least ive years service 2§ such. '
Note 1: - For the purpose of pramotivn, 2 joint seniority list of Assistants and Senicr .
Scale Stenographeis shall be maintained. If the date of appointment of toth
) the officials is the same, then Assistant shall rank senior. ‘ :
' . Notz 2. Pro‘rﬁolion to the post of Supérintendénts in Regionat Office cads=shail be considered
: : o ' ' from amongs! the Assistants, Head Clerks and Serior Scale Sterographars of
[ s ‘ Regional Offica caare and that of (:‘i(cle Ofice Cadre from e pssistents, Head |
by ' N : - Clerks and Senior Scale Slencgrachers of Circle Cifice Cadre. ' i
. g, J Senicr Scale Stenographer 2 Bachelor's Degtee/ B.Com from a 18 10 30 years 2. Forly percent Dy initial recsuitment; and ;
(BFS-15) recognized University; and . . _ » Vo L
f b. A speed ci 100 words per mirute |t sixty percent by promaton, on (he bacis of sesioniy-cum-filness, oM arrongst 2 Jusir Scale |
| i short hand in English and 40 Slenographers with atleast thrae years Serice as.suc‘n. .
I ' words per minute in English , ' E
i ’ N ) f m . . . . o P ) .' I ——— __—’—,__'——’———_.——’—‘;
' Assistants/Head Clerk Second Class Bachelor's Degreé with | 1810 30 years In Regional Office Cadre . !
l (6PS-14) Economics/ Statistics as one of the a. Twenty five percent by iniaf recruitment; fnd; s om anongst
' subject or B.Com from a recognized b. sevenly five percent by promotion, Of e 532S 0! (he s2monty bt HREss, U 2 991- .
| University. ' : Accotnts Clerks and Senvor Cierks in Regicnal Ofice. Cadre wiht at least 3 42315 serviCR 33
; . ’ such. : _ : : !
' : 1 Circle Office_Cadre e s \ .
r} N J'-—’Bv‘aromo:ibn, on the basis of seriority cum fmess, o amorg B Aecoifis. Clerks a0€ |
l k Yseniar Cierks with at feast 5 y2afs SEmice €S such, i ihe Circi2 where uie ¥30C2s CEsY :_—__,_——1
L B R et Ll ey |
e T - o f /,-”
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T o st YBER PAKHTUNK HwA COVERNMENT GAZETTE, EXTRAORDINARY. 9ND APRIL, 2011.

(). Intermed; vtéE D.Com From a
recognized Board; and

(B}A speed of 50 words per minute in
Short hand in English and 35
words per minute in English typing
with computer knowledge of
Microsoft Words and Excel.

b

181a 3'0;years,

By Inilial Recruitment.

=a %

BCR T 2

o —————

By promotion, on the basis of seniority cum fitress, from among ihe Jusior Clerks with atleast 5 yeas
setvice in the respective regional or Circle cadre as such; -

Note.  Promotion to the post of Accounts Clerk qf Senior clerk in Regional Officz cadre shall be .

considered from 2mongst the Junior Clerks of Regienal Gifica Cacire ard that of Cicle Offizs
* Cadre from amongstthe Junior Clerks of Circle Ofice Cadrz) '

(2) Secandary Schaol Cerlificate from
arezognized Board; and

(b} Asgeed of 30 words per minuie.

in English typing.

18 t0 30 years

-“

Note For the purpose af. promolion, there shail be maintzined a joint semonvy fist of

{a)  Sixly Seven percent by initial recnuitment ang -

- Chowkidars and other equivalent pos's ho have Secondary Schagl Cerificaie and i
are under 45 years of age and have at 235t b40 years seruice as suchin the respesiive
Regional and Circle Office Cadre

{b} - Thiry three percent by prometion, from 2mongst the Déﬁ.ariss, Recond Lifters. Naib Qasids, '

Daftaries, Record Lifiers, Naib Qasids; Chowkidars with referance 1o the dale of
regular appointment ta the post ar that of acquiing the Secendary schocl cerificats
+ which ever is iater, piovided thal if two dates are the Same, the person oider in age or
having longe: service, vihichevar is more bensficial to aim, shafl rank senior.
- . H

PART-1l COMPUTER ESTABLISHMENT

Y4 I Dala Procassing Superviser

L | {8PS-14)

institute

Bachelor's Degree f:om a recognized
University with 03 yzars Diploma n
Computer Science, from recogniz2

18 lo 30 years

(a). Twenty five percent by iniial recriitmeni, and . _ . B
(b): Sevenly five percent by promation, on the basis of seniority Cum fitness, from amongst the
Dala Entry Operators and Key Puach Operalors with five years service as such.

Ny e

\

N -!.«_A//____‘ .
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Head Vemacular Clerk

"y OperaloriKey Punch Intermediata with ' EXTRAORDINARY, 2ND_APRIL, 2011 692 v
|| Oerator (8Ps.12) i one year Olpoma, [ 1810.30years | By Initiafrecrut ) l
) In computer science from 3 frecognize ¥ ecruitment,
. institute with speed of 10000 key . ‘ -
T PART St —— depressi
PART-IV REVENUE ESTABLISHRENT — 0 on per howr. — S -
15 Canal CO"EC(O(’ . \ — _m;—-/ = " fect .and AS;iSfanl
‘\1 BPS-18 T T By promoion, un The basis of seniorty cum tness, from amangst the Deputy Collectors and
17 Deputy Collector/ Assis Land Reciamation Of ith iy 4 service as such. : -
tant Lahd mation Officers wilh five years s - :
" | Reclamation officer By promotion, on the basis of seniority-cum-fitness, from amongst Zlladars with aAtleast five ygars
(BPS-17) ) service as such, ) i
18 | Zifladar g - —.
(BPS-14) sjﬁnggﬁeﬁgﬁﬁ' 2110 30 years {a) Seventy percent by nitiai recruitrent; and _ .
VUniversily, (b) Wiy percent ’by pronioﬁc'"' on the 5asis of senijority-cum-fitness, from amangst the Head_
Verriacular Clerks with six years experience and Vemacular Cler/Revenue Inspector with ten
years service and having passed Secondary School Certificate Examination from reco'gmzed .
Board. .
) ? Natle: Promotion of Head Vemacular Clerks (8PS-7)to the post of Ziladar (BPS-14) shall ke considered
: : only In the circle where no post of Head ‘femacular Clerk (BPS-10) exist -
19 | Revenue Inspector Intermediate or equivalent - 18 to 30 years By initial recruitment. ‘ '
(BPS-10) Gualification from a recognized ’
Board. 7

By promoticn, on the basis of senierty-cum-fitnass, from amongst the Vernzcular clerks in the circle

| Patwar Yraining in Imgation

Depariment and have passed

Irrigation Patwar Examination.

’ (6PS-10) where the vacancies occur. .
21 | Vernacular Clerk Secondary School Certificale, from a - By prometion, on the basis of sanioritycum-iitness, from amongst the Patwaris having.five years servics
(BPS-7) recognized Board. ) . as such in the Circle wherz the vacansies sccur. :
22 | Patwari Secondary School Cerlificate from a 18 to 35 years By inilial recruitment
! (BPS-5) ‘recognized Board with one year - :

[ PART-V DRAWING ESTABLISHMENT.

23
(BPS-17)

Chief Draftsman

By promotion, orr tha basis of sniortr-cum-ftess, fram amangst the Circle Head Draftsman with thrce
years service as such. ' '

i
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b
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KHYBER PAKHTUNK

T_ GAZETTE, EXTRAORDINARY, 2ND APRIL, 2011.

By promotion, on the basis of seniority-cum-fitness, from amongst the Divisional Head Orafisman with 1
three years service as zich. - - :

By pro'molion_, on the basis of seniority-cum-fitness, from amongst the Brafisman, who have passed the
prescribed departmental examination for appointment as Head" Drafisman with three years service as

3. Fifty percent by inftial iecritment;
b.  twenty five peicent by promation, on the basis of seniority-cum-fitness; from amo.ngst: the

Tracers having Certificate of Civil Craftsman coiirse of two years duration from a re¢ognized
~ Board of Techaical Education with three years service as such; and

Tracers who have qualified the prescribed Departmental Examination of Drafisman and having
three years service as such, ’ ‘

Note: - If no suitable candidate is avaflable for promation against the quota at (b) izen the vacancy

693 HWA_GOVERNMEN
24 | Circle Head Drafsman (BPS-16) g -
| {BPS-16) : . —— ]
. 25 | Divisional Head Draftsman e
(BPS-13) -
’ ) .| sueh.
' ——— {a). Secondary Schoal Centficate 18 P
% '(oe.-;g%a)n @ ﬁomarécolg)ni;ed'aoa::d: and 0 30 et
(b). Two years Centificate course |j.
) Civil Oraftstianship frofn 3 -
recognized institute/Board of
“Technical Ediation, | -
[27 | Tracer a) Secondary \choal Ceriificate 1810 30 years
| b from recogrzed Boarc; and _
(B7S-5) arc, and,
! (b) Tracer Cotrz2 of at least six
l months durztion fom a
recognized Institute or Board of
[ Technical Ecucation. -

shall be filled-in by the way as prescriced at {c) and Vice Varsa,
By Initial Recruitinent. ‘

- twenty five percent by promotion, on the basis of seniority-cum-filness, from amerigst the |

A
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(2) of rule-3 of the Khyber Pakhtunkhwa Civil Servants {Appointment, Promotion and

EXTRAORDINARY

GOVERNMENT

GAZETTE
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————————

Published by Authorlty

PESHAWAR, MONDAY, 25TH JUNE, 2012.

GOVERNMENT OF KHYBER PAKHTUNKHWA,
IRRIGATION DEPARTMENT,

NOTIFICATION
Dated. 25" June, 2012.

SOE/IRRI/23-5/2010-11. --- In pursuance of the provisions contained in sub-rule

Transfer) Rules, 1989, the Irrigation Department in consultation with the Establishment
Department and the Finance Department, hereby directs that in this Department’s
Notification No. SO(E)Irr:/23-5/73 dated 17.02.2011. the following amendments shall be

made namely:-

AMENDMENTS

In the Appendix.

Against Serial No. 4. in column No. 5, for the existing entries, in clause (b). (c)
and (d). the following shall be respectively substituled, namely:

'(b)

twelve percent by promotion, on the basis of seniority-cum-fitness, from

amongs! the Sub Engineers, having degree in Civil Engineering or

Mechanical Engineering from a recognized university and have passed
deparimental grade B&A examination with five year service af'such.

Nole- For the purpose of Clause (b). a Joint seniority list of the Sub Engineers

having Degree in Civil Engineering or Mechanical Engineering shall be
maintained and therr seniority is to be reckoned from the date of their 1*

" appointment as Sub Engineer.

Note-

(d)

. Note-

eight percent by promotion, on the basis of seniority-cum-fitness, from
amongst the Sub Engineers. having Degree in B. Tech (Hons) and have
passed departmental Grade B and A examination with five years service

.as such. and

For the purpose of clause (¢). a semonty list of Sub Engineers having

Degree in B Tech (Hons) shall be maintained and their senionity is to be

reckoned from the date of their 1% appointment as Sub Engineer.

fifteen percent by promotion, on the basis of seniority-cum-fitness, from
amongst the Sub Engineers. wha hold a Diploma of Associate Engineer in
Civil, Mechanical. Electrical or Aute Technology and have passed
deparimental Grade B and A examination. wither five years service as

such.

For the purpose of clause (d). a senionty list of Sub Englneers having
Diploma of Associate Engineering in Civit Mechanical, Electricatjor Auto
Technology shall be maintained and their seniority is to be reclg ed from
the date of their 1* appointment as Sub Engineer.

1212
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shall be filled in by

Note- The quota of clause (b), (c) and (d), above respectively :
le for promotion:

initial recruitment, if no suitable Sub Engineer is availab

L against serial No. 5, in }:olglmn No. 5. for the existing entries in clause (b). the

following shall be substituted. namely:

"(b) fifteen percent by promotion, oh the basis ‘of seniority-cum-fitness, from

- amongs! the Canal Inspectors, Work Takers, Gauge Readers. Survgyors.
' : having Diploma of Associate Engineering in Civil, Mechanical, EIBCUICB! or
' Auto Technology from a recognized Board of Technical Education, having
passed the departmental Grade-B and Grade-A examination, wilh at-least

seven years service as such; and

(c) five percent by promotion, on the basis of seniority-cum-fitness, from
amongst the Canal Inspectors, Work Takers, Work Munshi, Surveyors,
and work superinlendent, having passed the departmental Grade-B
examination with at-least ten years service as such; ,

3

f T _ i, Against serial No. 7, in column No. 5, for the words “three years" the words “one
@2 year” shall be substituted; : '

v against serial No. 9, in column-No. 3. for the existing entry the following shall be
substituted, namely .

a. Bachelor Degree or equivalent qualification from a recognized University; and
_b. A.speed of 80 words per ninute in short hand in English and 40 words per

minute in English typing: and

v against serial No. 13. in column No. 5. in clause (b). the words and'ﬁgukes “and
are under 45 years of age” shall be deleted

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT.

Printed and published by the Manager,
Staty. & Ptg. Depte, Khybey Pathtnakhwa, Pesh,
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iF P GOVERNMENT-OF KHYBER PAKHTUNKHWA
T IRRIGATION DEPARTMENT

Dated Peshawar the 22nd December, 2017

NOTIFIr ATION .
No. SO £)/IRRI/23-5/73/Vol-lIl; In pursuance of the provisions
corlal =d in sub rule {2) of rule-3 of -lhe Khyber Pakhlunkhwa, Civil
Servan  {Appointment, Promolion and Transter) Rules, 1989, the Irigation
Depor: nenl, in consullation.wilh the Eslablishment Department and the:
Financ Dapartmenl, hereb ! clirects that in this Department's Noftification
Mo. SO £)IRR:/23-5/73 dated 17.02.2011, the following further amendmenils
shall bc made namely::  ====" o
AMENDMENTS

n the . opendix:-
(). against senal No. | 1o 27, in Column No. 2, the basic

pay scales mentioned afler nomencilature of post, shall

respeclively be deleted.

(iy. against serial No. 1, in column Ho. 2, alter the word

' “Universily”, the words “and have successfully

compleled the Senior Management Course™ shall be
added.

(iii). against senal No. 15, in column Mo. 5, the words "and
Assisiant Land Reclarnahon Officers” shall be deleied;

and }

(iv). agains! se:riol No. 17, in column No. 2, the oblique and
words “/Assislant Land Reclamation Officer” :hall be
deleted.

! Secrelary 1o Govl. of Khyber Pakhtunkhwa
] Irrigalion Department
Endst: I o and date even | ‘

¢ >pv of the above'is for\xorded:—
'/t Administrative secrelaries fo Govt. of Khyber Pakhtunkhwa.

7 71, 2 Secrelary to Goverror, Khyber Pakhtunkhwa.

3 1 e Principal Secretary to Chiel Minister, Khyber Pakhtunkhwa.
4 T e Accountant General, Khyter Fakldunihwa,

/2 Addihonal Accountant General (PR, hus Gllics), Peshawar
1.2 All Cornmissiorier in -k}wyber Pakhtunkhwa.

/ « Heads of Imigation.De "qrimem, Khyter Pakhtunkhwa,

/ | Deputy Commissianars/P.As in.Khyber Pakhturkhwa.

. -

!

& 1. g Ragisirar, Pesharaar High Cogrt Peshawar,
19,1 e'Secretary, Board of Revenue, Khybar Pakhtunkhwa.

T & Registrar. Khyber Pakhtunkliva Service Tribunal, Peshawar.

7 1. e Sécrelary, Khyber Pakniunkinwu Public Service Commission, Peshawar,
15, » 1 Superintending Engineets in inigation Depariment.

14, » 1 Execulive Engineers of Imgation Department.

'5. ¢ to Chief Secretary, Khyber Pakhlunkhwa.
14.F o Secretary Irriganion Depdriment, Feshawar,
17.1 2 Manoger Govt Prim'fing Press, Khyber Pakhtunkhwa, Peshawar. He is
r quésied to supply 200 conies of the prinled 'gazette, for furlher
¢ thribulion. : _
8. ¢ . ip Additional Secretar; hevishion Denartiment, Peshawaor
o eister Fles T
RSy Dl

7
/‘}){_54 ;;‘ ~‘ )
C\E_.ﬂ oo ,

[FAZAL ELAHI) ¥y

//AL." J_' L / /
e 1/] Section Offi 5
47{"( e /)"'7 ]+ 9/ ectior Officer (Est




GOVERNMENT OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT

NOTIFICATION
Peshawar, dated the 12th September, 2019

!

NOTIFICATION : !

In the Appendix:-

No. SO(E)/IRRI/23-5/73/Vol-VI: In pursuance of the 'provi,sionsr

contained in sub rule (2) of Rule 3 of the Khyber Pakhtunkhwa, Civil
Servants (Appointment, Promotion and T?onsfer) Rules, 1989, the lrrigation
Department in consultation with the Establishment Department and the
Finance Department, hereby directs that in this Department's Nofification
No. SO(E)IRR/23-5/73/ dated 17.02.2011, the foliowing further amendments

shall be made, namely:-
AMENDMENTS

(i} , against Serial N‘o 2, in Column No. 5, after the words
< "Deputy Directors” the slash and words “/Techmcol

/ Officers" sho!l be inserted; and

(ii) ogoihsf Serial No. 3, in Column No. 2, ofter the words
"Deputy Director" the slash and words. "/Technical
Officer” shall be added. :

Secretaryto_Govt. of Khyber Pakhtunkhwa
-Irrigation Department

Endst: No and date even

-Copy of the above is forwc:r‘ded:-

All. Administrative Secretaries to Govt. of Khyber Pakhtunkhwa.

The Secrefory to Governor, Khyber Pakhtunkhwa.

The Principdl Secretary to Chief Minister, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa.

The Additional Accountant General. (PR, Sub Office), Peshcwor

All the Commissioners in Khyber Pakhtunkhwa.

The Chief Engineer (North)/South) Irfigation Depcn‘mem‘ Khyber

Pakhtunkhwa.

8. All Deputy Commissioners in Khyber Pakhtunkhwa,

9. The Registrar, Peshawar High Court, Peshawar.

10.The Secretary, Board of Revenue, Khyber Pakhtunkhwa. -

11.The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

12.The Secretary, Khyber Pakhtunkhwa Public Service Commission,
Peshawar,

13.PS to Chief Secretary, Khyber Pakhtunkhwa.

14.PS to Secretary Irrigation Deporfmenf Peshawar,

15.The Manager Govt. Printing Press, Khyber Pakhtunkhwa, Peshawar.

He is requested to supply 200 copies of the printed go,_eﬁe for
turther distribution. A
16.PA to Additional Secret
17.Master File.

N AEwD -~

. Irigation Department, Peshaw

RA
“Section Officer sH)
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- Department in consultation with the Es

GOVERNMENT OF KHYBER PAKHTUNKHWA
[RRIGATION DEPARTMENT

Dated Peshawar the 10 July, 2020

-

NOTIFICATION
No. SO(E)/IRRI/23-5/73/Vol-Vi In pursuance of the provisiqn_s
contained in sub rule (2) of Rule-3 of the Khyber Pakhfunkhwa, Civil

nsfer) Rules, 1989, the Imigation
tablishment Department and
Finance = Department, hereby nofifies that in this Department's

Nofifications No. SO(E)IRR/23-5/73 dated 17.02.2011 amended vide
Nofification No. SO(E}inr/23-5/2010-11 doted 25.06.2012, the following

turther amendments shall be made namely:-

Servanis (Appointment, Promofion and Tra

AMENDMENTS

In the Appendix:- .

(i) Against Sr. No. 04, in Column No. 5, in the Note, in clauses (b},
and (c}, after the words “as Sub Engineer”, the words “or from
the date of acquiring degree whichever is later” shall be
inserted. o

Secretary to Govt. of KhYber Pakhtunkhwa
‘Imigation Department

Endst: No and date even

Copy of the above is forwarded:-

All Administrative Secretaries to Govt. of Khyber Pakhtunkhwa.

The Secretary to Governor, Khyber Pakhtunkhwa.

The Principal Secrefary to Chief Minister, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa.

The Additional Accountant General (PR, Sub Office), Peshawar.

All the Commissioners in Khyber Pakhtunkhwa.

‘The Chief Engineers (North)/South & NMAs) Imigation Departiment,

'Khyber Pakhtunkhwa.

The Registrar, Khyber Pakhiunkhwa Service Tribunal, Peshawar.

9. The Secretary, Khyber Pakhtunkhwa Public Service Commission,
Peshawar. :

10.PS to Chief Secretfary, Knyber Pakhtunkhwa.

11.PS to Secrelary trigation Department, Peshawar. _
12.The Manager Gowt. Prinfing Press, Khyber Pakhtunkhwa, Peshawar.

He is requested to supply 200 copies of the printed gazette, for

“further distribution. \ .
13.PA to Additional Secretary /irigation Department, Peshawar

14.Master File,

Nowawn

S

k "RAUF
e ", -Section Officer (Est )
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. mAT,g%gNT OF KHYBER PAKHTUNKHWA
| EPARTMEN—T CIVIL SEC RETARIAT.
SUPREME_GQU - PAK
- (Appellate Jurtsdiction)
Present! .
Mr Justice Gulzar Ahmed |
e Jushen Qazi Faez Isa )
mp, Justice Sardar Tariq Masood i
C.p,No.78-K of 201%
[On appenl against order dated 21.11.2014
feesecd by ira Sindh Scervice Tribunal,
Kurachl, |n fppeal He.195 of 2014]
Maula Bux Shaikh f athers Petitioner(s) :
VERSUS
Chit Minister Siaeh A athiers Respondent(s)
For Petitioner *1...1 : Mr. Salah-ud-Din Ahmed, ASC
For Petitiener Mes.2-3 - ¢ Mr, Rasheed A Rizvi, Sr. ASC :
For Resnandent flos, 1-9 : Mr. Sabtain Mehmood, AssttALG. Sings,
For Respondsat kel s : Mr. Ghulam Halder Shatkh, ASC -
For Responerrl Mos.6-7 &89 1 Nemo
For Respordent Mos B & 12+ Dr. Mubammad Farough Nageern, AST
For Repdat Nas.10-11, 13-17 & Mr, M. Aqll Awan, Sr. ASC
Date of Hearing + 24.04.2018 Y
JUDGMENT 4
GULZAR_AHMED, J.— Maula Bux Shalkh, Petitioner No.l, (the
petitioner) ad filed a Service Appwal before the Sindh Service ”
. 1
Trihuna!, Karachl, (the Tribunal) challenging  Notification v
NO.SOI(\.J'-,P&S}LI,.’J 212005 dated ]903‘2014 to I'JF’ ultra vires fhogm i
- BN ' ' 5 R !
palistan Engmenning Council Act, 1976 (PEC Act). The circumstancas !
under which the SCIViCe Appeat was fileg by the Petitioner are that he

was employed a@s Sub Enginecr 35.11 jn the year 1985 in the Worls

Nesastinepk

and Services Government of Sindh, Kef



J5 CrHOIa v o 2018 e

o
e

4
-~
oy e et o -
e v :

e

promoted as Agseyyne Engineer B5-17 In the year 1997 and since theﬁ

ewx:
AR

e
1

has been serving iy gyen post In his sald department. The case of the
Pc%!tinnqr 'S that ha |5 g qualified engineer holdln'g degree of Bachnrinr

of Erginesring. vy nag unhlemished service record and is eligible for

Promolion to the nost of Executive Engtneér BS-18 but on account of ~
the notification, ref’qrr‘c(_j to above, his chance for promotion as
Execgtlve'.'_‘nq;_r,q.-gr 35113 has been gravely dtminished for the reasan
that said notification has provided 13% promotion quota to Diplama

holders and 7% prometion quota to B.Tech (Hons) Degree holders for

vt
the nost of Executive Engincer BS-18. The grievance of the Poetitioner 3’
Is thal the post of Executive ‘Engineer BS-18 being t‘ha; 0f & Py p o

. professiong! rnainearing  work -comEj only be performed by @ !.é
professiona! engineer ho'ding accredited engineering qualification, as_ g‘ .:;‘
provided in the PEC Act. ' , ‘ : E |

2. W hawe Lioaso learncd ASCs for the partles at [ongth ard "o

)

AP

: L) &
gone through the record of the case. The learned ASCs for the parties ".L
."
have also filed their written note of arguments, which too have been ‘f'
®
perused by us. .
3.  The notificition dated 19.03,2014 is as follows:
1
"NOYTIFICATION v
No.SOY{WRS)E.W/12-1/2005: In pursuance of Sub-
foe {20 of e-3 af the Sndh Chil  Servants o
{(Aopolatment, Promollon and Transfer) Rules 1974 and ir : }é" "
consultotion with the Services, General Administration & - _ ¥ E
Coordination Depa-tment, Government of Sindh, and In '
partial modification of this Department’s Notification No. "
;I(C&"‘."}l-34/81-84(85] dated 14.01.1987@ the method, S
aurfioaten and ather conditions for appolrirment 1o &
rexnecl of the post of Executive Engineer (BP3-14) s
([',iw,‘-”.-'.'—1»7manical/ﬁlecmca]) In Wworks & Sorvices -;g
Depaitment, Government of Sindh mentioned In colume- i
7 af the table below:- Dy
: 3
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Hamie of the post
with BS

1
Exccutive
» Engincer
{Tivil/Mechanical
G Floctricat) (BPS-
14)

- R

it}

i)

B
!
TABLE
TETHOD OF APPOINTMENT ’
3
Eighty percent by promoticn  from -
amongst the Assistant Engineers B.E. In o
Civly, flectrical ar Mechanicat |-

Enaineering with atleast f{ilve vyears | *

service In BPS-17 an gon:erity-cum
fitness basls with  thelr respactive
technology.

Thirteen percent by promotion  from
amongst e Bipioma holder Assistant
Englneers having Diploma In  Civil,
Electrleal or Mechaniesl  Englneering ¢
with atleast flve years service in BPS-17 ‘
on seniority-cum-fitness basls with their

respective technology and

Seven - percent by promotion from
athongst the Assistant Englneers having
8.Tech (Hons) degree in Clvlt, Elecirical
or yechanlcm Engineering with atleas:
five years service In nes-17  on
senlority-cum-fitness basis with the'r
respective technology.

4,

has

QAZ1 SHAHID PERVEZ
SECRETARY TO GOVT. OF GINDH" |

L]

In order to requlate the engineering profession, the Parlian:cnl

passed PEC Act on 10.01.1976. Section 2(ii) of the PEC Act

defines ar:_credited englneering qualification, which Is as follows:

“accrc-ditgd engineering qualification” means any of
the qualification included in the First Schedule or the

second Schedule”

It is common ground that neither Diploma nor B.Tech (Hons)

o

Degree arc accredited cngineering qualification. for the reason that

thare Is no reference to the Dipl‘orﬁa and B.Tech (Hons) Degree In the

accredited engineering qualification provided In t
schedule of the PEC Act. Thus, accredited englineering

ascribed to those who hold Bachelor Degree in Engl

he first and second
qualification is

neering from

- daE

st L
Za

e

RV38
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accredited Eiinesriag  Untversities/Institutions In  Pakistan anrd ‘
abroad. ~ ,{
) ]
6. Professinna Fnainper 1s ¢efined In Section 2(xxlli}, which is as
follows: -
“professisnal cngincer’” means @ person who holds an *
actrodited onglneering qualification and after obtaining a
professinnal exserience of five years, whether waorking.
. privately or in the employment of an engineering public
organizatinn, has passed the prescribed  engineering
nracten pvaminotion and is registered as such by the
Counci,

7. Profe:

(3
o

“lonal fngineering Work s defined In Section 2{xxv)

Tollows:

“professional enginecring work” means the glving of .
nrofossinnat adwice and  oplnlons, the making of |
meneLrements and tayouts, the preparation of reports,
corenutatinns, desigrs, drawings, plans and specifications
ant the  ronstruction, Inspection and  supervision  of
uaginen-ing wo-ks, In respect of—

{a) raitways, aerodromes, bridges, tunnels and metalled
roads;

(b} dams, canals, harbours, ltght houses;

. .
(v works  of an electrical, mechanical, hydraulic,
cammnication, arronaut!cal power engineering,
graolagical or mining character;

(d) waterworks, sewers, filtratlon, purification and
Incinerator works; '

{¢) residentia’ ‘and ron-residentlal buildings, Including
thprdatlare framework and electrical and mechanleal
wystoms thereof; ’

(f) stuctures accessory to engineering works and ;
intended to house them; '

fq) imparting or promotion of engineering education, .
t-ainirg  and  -planning,  designing,  development
ronstruction, commissioning, operation, maintenance and
management of engineering works In respect of campuier
pngineering,  environmental  engineering,  chernical
engincering, structural -~ engincering,. Industrial
engireeting, production engineering, marine engineering
and naval architecture, petroleum and gas cngineerl'ng,
metaflarncal  engineering,  agricultural engincering,
telormununization engineering,  avionics  and  Spact
praineonrg, transportation engineering, air-conditioning
venbihation,  cald storage works, system enginner!nq,
pectoonics, radio and  television  engineering,  civil

enm e
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ergingoring, electrical engineering, mechanical

cngneering and biomedical englneering ete;

[5G rgamzing, manealng and conducting the teaching
7  teainng in englneering  universitics, colleges,
DAL ey " povernment colleges  of  technology,
nelvierhec jectisutions and technical tratning institutions;

{43 Prepasicg standard hidding or contract docurnents,
censtrurlinn . eas! daty,  conciliation  and  arbitration
prerecires: gu-delines for bld evaluation, prequalification

i el adiustrents for construction and consultancy

cnnirivis: aqd

{i} any other work which the Council may, by notification
in tne officlal Gazette, declare to be an engineering work
for the purposes of this Act;”

B. - Rcﬁ-istt?‘rovfl Fnginecr Is defined In Sectlon 2(xxvii) as fallows:

“registered englneer” means a person who holds an
accoliiten  engineering  qualification,  whether working
nrivatoy or i the employment of an engineering pubtlc
organization and is registered as such by the Coundil.
feglstered  kngineer shall perform  all  professional
engincer.ng works except independently signing design.

Q. Secton (01 of tho PEC Act pravides:

-

" The cngineering qualifications gronted by engineering
institutions In Pakistan which are included In the First
Scheduie  shall  be  the  accredited  engineering

gualificatians for the purposes of this Act.”

10. While section 11(1) provides:
“the engincering qualifications granted by engineering
institutions outside Pakistan which are included in the

Second Schedwle  shall be  sccredited  engineering
quahfications for the purposes of this Act.” '

11,

which is as follows:

“27. Penalties and procedure.— (1) After such date as

the Federa’ Government may, after consultation with the
Courcil, by notification In the officlal Gazette, appoint In
this behalf, whoever undertakes any professional
enginecsing werk shall, I his name is not for the time
being "borne on lhe Register, be punishable with
imprisonmunt for a term which may extend to Six
months, or with fine which may extend to ten thousand
rupees, @7 with hoth, and, in the case of a continuing

tha a'ferce continpes,

Section 27 ¢ the PEC Act provides for penalties and procedure,

277 L5 pffence, WIth a further fine which may extend to two
- huncrod TIRTCS for every day after the first during which

e
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{2) After the date appolnted as aforesald, whoever
employs for any professional engineering work any
Persor whase rame is not for the time being borne an the
Hegister chall ne purishahle, on first convietlan, with
Imaricereege e g term which may extend to siv
Mk, ne wpetp firp which may oxtend to five thousand
rupens, er owith bnth, and an a second or subseguent
COnviction, with Imprisoament. for a8 term which may -
“extend to one year, or with fine which may extend to ten
~ thousand rupees, or with both,

{3y q_s_..'t‘(’.y‘:ur\"_ wiitfully procures -or attempts to procure '
Rimsoll or jrarlt tn bhe registered under this Act as &

reverocud epqineer, professional  engineer,  consulting

ENGee ) constryctor or operater by making or producing

or causing 1o he made or produced any false or fravdulent

representatian or declaration, efther orally or in writing,

and any person who assists him  therein shall be

punishanie with imprisonment for a term which may

extend (o thres morths, orwith fine which may extend to

e B rupees, orowith binth,

{¢) Whoever [a'sely pretends to be registered under this
ALt ar not bieing reqlstpred under this Act, uses with his-
name of tile any wards or letters representing that he Is
so registered, irrespective of whether ony person Is
actually coreived by such pretence or representation or
not, «n~'l be punishable with imprisonment for a term
wh ook nay extend to three months, or with fine which
may mvtond to five hundred rupees, or with both,

5) No person umfprtaklnq any professional engineering
wor~ shall, unless he is registered under this Act, be .
enatitled to rezover before any court or other authorlty any
surr af money for services rendered in such work.

{54) Mo persen shall, unless registered as @ registered
enginecr or professional engineer, hold any post in an
engineering nrganlzatlon where he has to perform
prol(:ssmml engineering work.

(6) Mo rourt shall take cognizance of any offence
punishable vreder this Act save on complaint made by, or
under r‘rr’ autrosily of, the Councll,

{73 o cuucnferior to that of a Magistrate of the first
class shall try any offence punishable under this Act.”

12, Thé main gist o° the arguments of the leémed ASC appearing for
the bctitianew is taal the v-uork of Executive Enginger BS-18 Is strictly
that of a Professional Engincer and It can only be performed by 8
professional Engineer, who has engineering degree from an Aceredited

Fnginecring Institution of Pakistan or abroad as included in t_he first

and sccond schet.iC of the PEC Act, Diploma holders and B.Tec”
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(Hons) Degree hoiders are rot professional engineers and cannot

perforrm work of a pProfessional Engineer and that law specifically

' provides penaltles to thase who perform professtonal englneering work

without possessirg arcredited engineering qualification and registered

‘as Professional Engineor by the Pakistan Engineering Council (the

Councit).

13, On the other hand, learned ASC appearing for the respondents

have conterided that this very issue has come up before this Court

numbér of times and this .Court has dealt with it time and again and

the

hﬂ“ﬁ that _in the matter of employmeht and promotion etc,
Government Institutions are legally entitled to take decistons as a
matter of policy to grant promotion to em%loyees n Engineering Public
Qrgamization who are Diptoma holders .In engineering and B.Tech
A - ‘

(Hons) Degree haolders.

14. We have noted that the Tribunal in the impugned judgment hes:
referrod to number of judgments of this Court and the point In issue in
those judgments substantially also deals with the present controveisy
hefore us. Thus befora dilating upon the matter, it Is essential that wie
cxamine the judgments, which this Court has already delivered and
are also referred in the lﬁwpugned judgment of the Tribunal. The first
case In line is a judgment of three members bench of this Court In the

rases of PAKISTAN DIPLOMA FNGINEERS FEDERATION (REGISTERED)

THROUGH 175 CHAIRMAN V/s FEDERATION_OF PAKISTAN THROUCH

SECRETARY _MINISTRY _OF WATER & PQWER, COVERNMENT _OF

 PAKISTAN, ISLAMADAD &9 OTHERS (1994 SCMR 1807). In this case.

the question Involved was whether the Diploma Eng,,,ee,'s employed i0

Pakistan Railaays (37 Se deharred from prom‘Otibn to Grade-18 on the
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gmuf,,c, rnat they arg not registored as “professional engineers and
consulting enginecss” with Pakistan Engineering Councll even thoughi
they were atherwise by reasons of thelr senlority ete eligible for
promation to Grade-18. While referring to the case 6f MUHAMMAD

AZIM_JAMALL AND. 1] OTHERS V/S GOVERNMENT. OF PAKISTAN, |

THROUGH SECRFTARY/ CHAIRMAN, MINISIRY OF RAILWAYS, AND 33

OTHERS (PL) 1992 Karachi 1) = (1992 PLC(CS} 637), where Spl[t‘
decision was given by tiwo Hon'ble Judges of Sindh High Court and
ultimately It was referred to o Refereé Judge for his oplnioﬁ. This
Court In dealing with the case before H; relied upon the conclusion
reaéhed .by’Lhe Referee Judge and quoted the same in the judgment

as follows ;

"16. ‘The concluslon of the learned Chief Justice
was expressed as follows:

“A careful reading of subsections (1) and (2)

of section 27 of the Act will show that the

penalties prescribed in the section are
attracted only against those persons who are -
not registered under the Act but undertake
" any professlonial engineering work as defined
in. the Act., Similarly, the person who
employs a person who s not registered
ander the A, on a professional engineering
work, is equally llable for punishment under
the Act. The above provisions are wide
encugh to Include the cases of those persons
whoy may be employed in any private or
Covernmental organizatlon and are called
upan to undertake any  professional
engineering work. The provisions of the Act,
regarding  registration of  professional
engineer and consulting engineer, therefore,
in my view, would not be applicable to the
persans  serving as  engineer with the
Railways, as in course, of their such
employment they neither act as ‘professional
engineer’ nor as ‘consulting engineer’.
However, if such persons undertake any
S professional engineering work as defined

LT under the Act, then the provisions regarding
' registration under the Act will be attracted
and they could also be punished in
arcordance with the provision of section 27
of the Act for violating the provision of the
Act.”
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15,

Onthe p ' :
__ - P35IS of such conclusion of the Referee Judge, this Court
prDCﬁQd()d r Al ’
_ 0 make its gwn observation, which is as follows:

v

17, The ahove judgment of the High Court was not
challenged either by the qualified engineers who held
degrecs from recognized Institutions of Pakistan nor by .,
ch dirtoma-kalders but only by the Pakistan Engineering
Courcil {which was one of the respondents in the
Constitution Petition fited In the High Court). According to
the Pakistan Engineering Council, the provisions of the
Pakistan Cngingering Councll Act had not been correctly
interpreted because the judgment of the majority In the
. High Courl, it appeared to the Councl! had laid down that
the Act apolied to engineers engaged in professional
engincering works In the private sector whereas the
application of provisions of the Act according to them,
touid not be restricted only to the private practitioners
alone. -

118, We on the other hand after hearing Mr, Abid
Hassan Minto learned Advdcate for the appellant at
considerable length consider that this is not a- correct
irterpretation of the judgment of the High Court. The
High Court has clearly stated that the provisions of the
Aot were wide erough to include cases of those persons
engaged in protessional  engineering works whether
employed In any private or Governmental organization, if
they are called upon to undertake any professional
cngineesing work, as deflned under the Act. In fact in the
connected case CANo.31 of 1992 a Committee of
Secrotarles  constituted by the Punjab Government
correclly summed up the true position obtaining in the
Act as tollows;--

"The Committee was of the wview that the
. Government  could  appoint a  non-graduate
engineer to a post in any grade but if the post
Involved performance of professional engineering

work such appointment would attract penalties
- . prescribed in the Act,

The “inding of the Referee Judge In this case ls to

the same effect and in our opinion this finding Is
qulte correct.”

16. The next case In'line Is a judgment of five member bench of this

Cour? ir the €ast of FIDA HUSSAIN V/S THE SECRETARY, KASHMIR

AFFAIRSA WD NQRTHERN AFEAIRS DIVISION, ISLAMABAD & ANQTHER

(PLD 1995 supreme Court 701). 1n this case facts were that petitioner

was appoirted a5 Overseer/Sub-Engineer in northern area PWD in
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eral Government, in order to encourage the diploma

holder '
SERIS -t I C
: Prove their academic qualification resolved to prescribe

COUFSE‘S. nan ‘
Nely B.Tech (Pass) and B.Tech (Hons). The later was

treal’-‘d‘ ac ,
"5 Ccquivalent to .Sc. (Engineering) and Bachelor of |

>

Engineering for the purpose of promotion, Petltioner having passed
B.Tech (Pass) and g Toch (Hons) was denled promotion In BPS-17 for
Yhé FEa%ons that n,Tech (Mons) was not recognized by Pakistan
Lngineering Council as equivalent to B.Sc. (Engineering) Degree.
Petitioner filed Service Appeal, which was dismissed. The Appeal filed

by the petitinner before this Court was also dismissed. The petitioner

then applied for roview, ‘which was allowed and the judgment

~ dismissing the Civil Appeal was recalled and his appeal was allowed

with directions to consider the petitioner's case of promotion to BS-17.

The Court while allowing relief to the petitioner observed as follows:

“g, In this regard, we may point out that it Is the
dumain of the Government concerned to declde whether a
particular acadernic qualification of a2 clvil servant/
employee is sufficlent for promotlon from one Grade to
another higher Grade and whereas It Is in the domain of
the Pakistan Engineering Councll to declde, as to whether
a particular academic quallfication can be equated with
annther 2cademic qualification, but It has no power to say
that 1%ie . civil servants/employees holding particular
acgdemic quadfication cannot be promoted from a
particular Grade Lo a higher Grade, The main object of
the Act as pointed out by one of us {Ajmal Mian, J.) and
Sajduzzaman Slddiqui, C.), (as he then was) in the above
digh Court judgment is te requlate the working of
professional engineers and consulting engineers and not
to regulate the qualification or the working of the
engincers  In the Government or seml-Govermment
departinents. The definltions of the terms "professlanal
anglneer” and "p_roressfonal engineering work” given in
clauses (f) and (k) of sectlon 2 o the Act are to be read
together and, therefore, as a coroflary to the same, It
must follow that the term “prafessional engineering work”
as defined In clause (k) of section 2 of the Act Is to be
perfermed by a professional engineer as defined In clause
{j) therecf, which is evident from section 8 of the Act,
which defnes the functions of the Pakistan Engineering
Counci! as under:- :

8. functions of the Coungll,--- The following
shall be the functlons of the Council, namely:--
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{8) '
) :(Ialntenance of a Register of person qualified
O Dractice as professional engineers and
consulting engineers;
(b

recognition of engineering qualifications for
the purpose of registration of professional
engineers and consulting engineers;

1
{c}  removal of names from the Register ‘and
restoration to the Register of names which
have been removed;

(d)  laying down of standards of conduct for the
members;

(e} safeguarding the interest of the members;

{fy  promotion of reforms In the engineering
profession;

{g) management of the funds and properties of

the Councll;

{hy ~ Promotion of engineering education 2and
review of courses of studies in consuitation
with the Universitiks;

(1)  lewy and collection of fees ffom applicants for
registration or temporary llicences and
members;

(iy  exerclse of such disciplinary powers over the
members and servants of the Council as may
be presciibed; . .

{x) ‘formation of such committees s may be
prescrived; and

(. perfarmance of all other functions connacted
with, or ancillary or incidental to, the
aforesald functions.”

A perusal of the above quoted section shows that the
pakistan Engineering Councll Is vested with the functions
w requlate the persons quallified to practice as
professional engineers and consulting engineers and not

“persons who are employed In the Government or seml-

Government organisations, If the Government employs
professional engineer as deflned: In the Act for performing

prafessional engineering work as envisaged by the Act In’

above clause (k) of section 2, the provisions of the Act

“wouldf be altracted and not otherwise,

10.  Reverting to the merits of the present case, as
pointed out hereinahove, that the petitioner pursuant to
the above decision of the Government of Pakistan dated
26.1G.1973 passed his B.Tech (Pass) in 1977 and B.Tech
(Honours} in March, 1981, from the NED University

. Karachl, and, therefore, acted upon the above

representation of the Government. In this view of the
matter, It s not just and fair not to consider the petitioner
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{,’; that 5 m,nr,le?"os’;l'{ keeping In view the admitted
" $ame foart other civi servantsfemployaps in
Pramutag ‘Y'trh Ment In the same position have been.
N this bangty o dePArtments/organisations concerned.
Mukhty, m‘-; f_"aY be pertinent to refer to the case of
Pakistan thrmh ,d"d 37 others v. Government of West
C ~'che[ar|?'lg ‘{ TEE Secrstary, Food and Agricult«.,:fr-_
e act : ; L Lahore and another (P1.D 1971 SC 84n).
o the above case were that the persors.
Wost pakxgsrgi{‘ qualifications menticned in F‘lule‘ 7 of the.
ules lgrh' Aqucultur_al Engineering Setvice (Class 11)
lm::wr[:m, b3 were  riot available.  The Government
an:'-m;r g scheme for tralning of Assistant Agricultural
Wore o8 Whereunder 46 Graduates in B.Sc. Agriculture
Ao ¢ ' pe sclected for abpointment as Assistant
Grcuirural Cnalncers after thelr successful completion of
WO years' eiptama cowrse at an Agricultural University.
1h2 8hove srbrene was aiscussrd by the government witk
the Fuslic Sorgen Commission. The candidates selected
bv the Bublic Service Commisslon, who were about to
tampicte their training of two years, were informed by
the governmient that they would have to appear asgain
before the Public Service Commissinn to be selected for
appuinlment to the posts of Assistant Agricuttural
Eagincers (Class-115. The candidates asserted that after
Lz complet'on of their trainidg they were entitled to be
anpointed ac Aymistant Agricultural Cnginecrs (Class-17) in
Lurres 0l the olfer made to them and they could not be
reqdired to appear agaln before the Public Service
Commission ‘or such appointment, On the other hand,
the Govnrnmers contenced that the candidates did net
pescess the gualfication prescrihed by Rule 7 of the West
Pakictan Agricultural Engineering Service (Class 11} Rules,
1963, far appointment to such posts. The rmatter came
wp for mear g oefore this Court in the form of an appeal
with the teavr af this Court filed by the candidates against

the jucgmient of & Division Bench of the erstwhile High-

Court of Wrst Palustan, The same was allowed and inter
a'la *he fol'awing was concluded:--

“The offer of the Government and its
acceptance by the appellants constituted a
valid agreement and they Governor's order
cated the 1™ 3July, 1965 provided the
autharity for such an agreement.  This
ajreement is capable of being enforced in
law. The Government was both competent
and obiiged to Implement that agreement,
Wnen the Governor's order, dated the t*
Juty, 1365, provided a special authority for
recrultment to the 4g posts of Assistant
Aaricuilyral Eralneers, pule 7 of the
Pecruiment Rules was not applicable In this

case,”

1. The above case supports the petitioner’s stand.
Anntier sspect which escaped notice of this Court in the
judgment under review |g that some of the other civil
servAnts/TTEOYRes placed in the same positlon as the
pratnrer :»,-as had been considered for promation to (GRS
!/ and 0 fack were promoteq, whereas the petitioner was
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?inied the above berefit which amounted to viglation of
nter a‘|la Article 25 of the Constitution of the Isiamic
Republic of Pakistan, 1973, In this regard, reference may
be made to the case of LA, Sherwanl and others v
va_e_rnment of Pakistan through Secretary ﬂnancé
Division, Istamabad and others (1391 SCMR,104‘1).

;12' Mhe judgment of this Court In the case of
-.'Jhawmad Siddique Nasim {supra) relied upan by the
Iribunat 1 distinguishable for more than one reason,
vﬁ_rf-flv, :n the above case the natification of the
Government of Punjab dated 8.2.1961 equivalising B.Tech
{Honaurs) with #.5c Lngineering degree was withdrawn
on 15.03.198%, whereas the petitioner received degree of
B.Tech (Harours) in June, 1085, l.e. after the withdrawn
of the noltication whereas i the present £asc, admittedly
the petitoner passed his B.Tech {Honours) In March,
1981, hefora the Pakistan Iagineering Coundll through 1ts
Regist-ar's anave ‘etter dated 24.4.16B4 stated that there
was typooraphlcal erfor in the above-quated partion of 1ts
Reglstrar’s etter dated 30.04,1581. Secondly, in the
judgment In the case of Pakistan Diploma Engineers
Federation (Registered) through lts Chairman (supra),
this Court affirmed the majority view of the High Court of
gindh in the case of suhammad Azim Jamall (supra), in
whick il has been held that the brovisions of the Act are
anplicabie only 10 professional engneers and consulting
engineecs who arc in practice and not to the persons
warking in the Govarnment departments, autonomous
hadies, local authorities and private firms of companies.

13, We may aqaln observe that it is exclusively within
the domain of the Government to decide whether a
particular qualification will be considered suffcient for
prorrotion from a particular Grade to a higher Grade and
it 16 alse within the domain of the Government to change
the above palicy from time to time as nobody can claim
any vested tight 'n the policy. However, it cannot
abdicate its power 0 decide the above guestion In favour
of a corporate body which is not in its control nor it can
act in a marner which may be violative of Article 25 of
the Constitution on account of being discriminatory. Itis
still open to the Government for future ta provide that
academic qualification of B.Tech (Honours) will not be
consicered sufficent far promotion from BPS-16 to BPS-
+7 if the ssme dones not vioiate the above principle.”

17, Next casec is 3 judgment of two members bench of this Court in
the case of MUHAMMAD YOUNUS AARAIN V/S PROVIN F_SINDH
IHBQQQH_QZJE.S_EQREMRY,._,,SIMMBAQM.&MELEES (2007

SCMR 134). The case before the Court was of promotion to BS-20 by

"
W the subject and

a Diploma holder employee. The Court dealt

ohserved as follows:
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under the l;i"cigugllﬂcatlon for a professional englneer

]
reLoynizng insli.turlc;ﬁc. degree In engineering from a

eNgineoriag In Pakistan and diploma In

Professiaes) S "ot 3 recognized qualification for a -
SerVire rx!i Fhaincer i terms of PEC Act, 1976. The
(SCU'r"- J'PS gaverning the service of the petitioner

+ Service Ry
the Goverrment
provisione

les, 1982) and the promotign policy of
of Sindh, would neither override the
of the above Act nor relax the requirement of

hasie Cuaiifization  ¢f  professional engineer for a
n'amq'.'mn to 8P5-20 In the engineering branch of
Gaverhment of Sindh. The relevant provision of SCUG

Service Rules, 1987, is repraduced hereunder:--

"¥-Englineering Branch. .

L Grade 20 By selection on merit from
among the members of the
service In Grade-19 of the
Englreering Branch with at least
17 vears experience as such in
Grade-17 and above.” -

8. The above rule envisages clearly that a person can
be conrsidered for promotion to BPS-20 In the Engineering
Branch of Government of Sindh, subject to fulfilment of
the rondition of basic quallfication of a professional
enginesr prescribed under Pakistan Englneering Council -
Act, 1976 and a diptoma holder being not 2 professional
_engineer in torms of PEC Act, 1976 cannot hold a post
carrying responsibiltles of a qualified . professional
enginevr. The eligibility of a person for promotion from
BPES 19 tn DPS-70 In the Engineering Department of -
Government of Sindh Is subject to the fulfiment of the
requirement  of  basic  qualification  withe requisite
experlence as proviced In SCUG Service Rules, 19682 in
the relevant fleld therefore, neither any concession could
be given to the petitioner in the matter of his eligibility to
hol¢ the oust In BPS-20 nor the reguirement of basic
qualification =nud be relaxed by the Court or by Selection
Board. Thr careful examination of rules on the basis of
which petiliorier asserted the claim of promotion to BPS-
20 agamst the post carrying responsibilities of a
. professiangl engineer, would show that his claim was
withoat ary substance and that a diploma holder on the
basis of ris experience alone, would stand at par to a

persun registered as professional engineer with Pakistan
Engineering Council,” ‘

1B, .The other case Is 3 ludgment of three members bench of this

Court in the case of NAZIR-UL-HASAN & 2 OTHERS V/S SYED ANWAR

IOBAL & OTHERS (2014 SCMR 1827). In this case, respondent No.1
was working as an Assistant Directgr 5‘5-17', The petitioners were
senior to him dnd were pramated tg pg.18 despite the fact that

petitioners were Boing qualification of Diploma whereas respondent
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. No.1 was Bachelor of Engineering (Electrical). The respondent No.1
challenged the promotions ’of petitioners In the High Court. The High
Court set aside all promations of petitioners o.n the ground that they
did not hold valid engineering degree. This Court in the reported

judgment has dealt with the matter and observed as follows:-

6. Admittedly the patitioners were Assistant Directors

in the respondent Authorlty with at least 5 years service
in the relovant fietd and hence in our opinion they fuifill
the requirement, It would be seen that when the
petitioners were considered for promotion In 2012 the
rules in force were the pakistan Standards Ingtitution
fecrutment Rules for class one posts wherein per rule 5
the post of deputy Directors to be fitled In by promotion
could be done from amongst Assistant Directors category
one with at 'east 5 years service in the Instiution.
Noawhere in the said rules was It provided that they would
be professional engineers or for that matter even diploma
holders. If fact such condition is prescribed in rule 6 which

- provides for direct appoinfments whereby per the
cchedule to the same an Assistant Director must hold a
Masters Degree In Sclence or Bachelors Degree In
Cagmeenng i the. specified fleld from & recognized’
greersily with at least 3 years experlence in that fleld
crc.  Admittedly, the petitioners were appointed by
promotion and hence in our opinion no such condition can
be placed uoon them 2s in the case of a direct
aponinters,  [nsofar as the case of Muhammad Younus
‘Aarain (supra) 1§ concerned, the same Is distinguishable
on facts as therein it was found that under Sindh Councll
Upified Grades Services Rules the baslc qualification for
pramotion to 39-20 was that the candidates should have
p.Sc. Degroe m Engineering. As observed above this is
ant the case in the present matter. It would further be
secn Lhat now per section 26 of the Pakistan Standards
and Quality Control Authorlty Act, 1996 rules have been

. framed which have been notified in the official gazette on
15" May, 2013, Under Rule 5 promotion to the post In
gS-1 to 19 shall be made on the basls of senlority-cum-

firness otc. and he or she should also fulfil the conditions
contained In schedule to the rules according ta which for
prometian to the post of Deputy Director Technical the
eligible person would be an Assistant Director Technical
and he shoult have S years experience In B5-17 In
technical matters, Nowhere has It been prescribed that he
or she should be a qualifled engineer.

7 lIn the drcumstances, we find that the impugned
. orger has unnecessarlly been influenced by the comments
of 1he Pakistan Engineering Council that no post carrying

a“"’,E"g',"ee”“g responsibility could be entrusted to non-

engineering graduates. . In our opinion, it 18 for the
department/institution itself to determine as to whether

the, persons i Its service are fit to hold 8 particular

position.  In the present case It has been done by the

\
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rity and rules have been framed thereunder which

;' ' have be
_ ,; : Ccnsenu§§33’ tff?gorr:!:ug::d thde 'Promoms/petitloners.
. : g order
_ ( ! promotion of the petitioners i upheldf'set aside and the

[} o ex_amlna‘ﬂon of above case law, we note that nowhere in the
“judgments, the government power to prescribe for qualification and .
other conditions of service for promotion to a post has been assalled
nor the judgments have put any sort of embargo on the government. In
i _ prescribing the qualification and other conditions of service for a post
‘ ' far the purpose of promotion. Having said this, the judgments as
dvlscussed above, have rather focused on the government power in this

regard to he unfettered to the extent that it is not In derdgation of any

‘law or provisions of the Constitution.

‘ 20. Further, the main principle that is deductible from the above
' ' judgments of this Couit is that it Is the domain of the Government to

decide whether a particular academic qualification of a civil servant/

cmployoé.fs cufficlent for promotion from one grade td another higher

grade and whercas it 15 in the domain of the Pakistan Ehglne.ermg

Council to decae whether o particular academic qualification can be

equated with another academic qualification but it has no power to say

_l : that .the civil servants/employees holding particutar academic
' l : qualification cannot be_ promotéd from é_parﬁcular grade to a hlglher
grade. Thus on the basis of above pronouncements of this Court, It is
clear that the notification dated 19.03.2014 cannot be validly or
justifiabty challenged on the ground that it implnges or infringes upon

any of the provisions of PEC Act,'1976 and thus would be ultravires.

No such finding can justifiably be recorded In that as it has been laid
down quite empathetically that the government exercises [ts OWn

power under the domain of law with regard to promotion of civl
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upon the ove
government in the matter of prescrlblng of qualification and

other ¢
ondlitions of servlce of civil servants/employees for their

omot! r |
pr m.otion to higher grade. Yat agaln, we note that although the vires
of notification dated 19.03.2014 has been challenged but we observe

that this very notification has been Issued under sub—?u!e: (2) of Rule 3

- of Sindh Civil Servants (Appointment, Promotlon & Transfer) Rules,

1974, which rules have beer made under section. 26 of Sindh Civil
Servants Act, 1973, Neither rule 3(2) of sald rules nor section 26 of
the Act, 1973 have been challenged nor their vires called In guestion
tefore us. Thus fram this also it is quite apparent that the petitioner
does not chalienge the government power for prescribing qualfﬂcaﬁon
and conditions of service of civil servantsfemployees for their
profnotion to higher grade. In any case, we note that the provisions of
PEC Act nor the rules and requlations made under it will operate as bar

1)

on government lo prescrive for qualification and other conditions of

cervice of civil servantsfemployees for promotion to higher grade.

21, The PEC Act as lts preamble itself shows so also reading of the

whole Act shows that It essentially deals with regulations of

englneering profession In It, inter afia, It prescribes for qualification of

e ——

professional -engineers, maintenance of register of professional
rofessiona. &~
engineers and acc rediting of engineering universities etc and not as &
A,

requlator of employment be that be of government service or In the

private servire The reascns for it could be found that alil sort of

englneermg work could net be and may not be @ pmfesslonal

cngineering work Tor nerformance of which professional engineers are

rnauired. FOU example, technician, mechanic, draftsman, foremarl

s
i S )
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may work Indepe

- works be that be a diploma
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SUpervisor 5 :

nd Oversear etc at best could be a skilled workman who

Ndently or under the supervision of professlfomﬂ
€ngineer

ond for Such technlclan, mechanic, draftsman, foreman,

Supar\..o
oo Oversperl\the employer may not require holding of
Dmreaslondg

20gineering -degree. However, If the person is required to
perform any o Prefessional engineering work as defined under the PEC

et the Provisions of this Act win come into operation for ensuring as

the work of Professionatl engineer can and only be performed by
Professional engineer as recognized by PEC VAct. The professional
énginecring work hag been clearly defined under section 2(xxv} of the
PEC Act which has already been reproduced abave and lays down in
sufficlent detals the works which are, noted to be as professional
'engineérfng work§ and such works as mandatorlly required by the PEC
Act to be performed by a professional engineef possesslng‘accred!ted

engineering qualification from accredited engineering institutions in
Pakistan and abroad with experience and passing of test of the Councl!
and no othér person i3 allowed to perform professional engineering

holder or B.Tech. degree holder. This
aspect of the matter has heen substantially addressed by the PEC Act

itself when making provision of section 27(5A) that “no person shail

unless registered as a registered engineer gp professional engineer,

hold any past in an engineering organization where he has to perform
professional engineering work.* Thys professional englneerlng work can
only be performed by a person who Ig registered as registereg
engineer or profess

sstonal engineer ang both registered engineer and

sional engineer in tarmg of the PEC Act are by
possess accredited engine

profes
taw required to

2ring Qualification s prescribed by the PEC
Act fram accredited PNginea

2ering lnctltutlon

-
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