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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESH2 WAR '
In Resp; of Service Appeal No. /2022
Engr. Imtiaz - e Appellant

VS ’

Chief Secretary Khybef Pakhtunkhwe & others

ve e vee .. Respondents

"Reply _of con ‘esting respondent

NiazBadshal: st h-division officer

- irrigation,charsadda __who __has __been e e

impleaded by this Ho 'zm'u'ab'le tribunal vide
order sheet dated: 22,4/2022.

Respectfully Sheweth,

Respondent humbly submits as under:

Preliminary Objections

. That the instant service appeal is barred by hybe Pakhtunkhwa Sewicge Tribunal 1974
section 4(b) (i). Thus this Honourable tribunal has 1o jusisdiction to take the cognizahcc
of :t_his service appeal of the applicant.

That the appellant has no cause of action and Jocus andi.
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That. no fundamental right of the appellant has ever been slightly violated by the
respoﬁdént. Nor the appeal relates to the term aid conditions of the services of the
appellant.

That the appellant term and conditions are intact n.ne of that are even not in danger but
he is unnecessarily dragging the respondents foy ulterior motives and has filed this
service appeal just to grind his own as per his wish dist.

That the there is a question of eligibility, promotio:. or holding of a post in the Irrigation
Department is invblve, in this service appeal for which the service tribunal is not an
appropriate fofum, as it is a policy matter. It is farth ;r added that no court interferes in the
policy matters as per the constitution of the Islamic Republic of Pakistan 1973.

That the service appeal is bad for misjoinder and noajoinder of necessary parties.

That the service appealis not méintafnable in the eyt of law.

That the appellant has not come to the august Tribunal with clean hands and has
concealed material, as well as legal facts.

That matter involves material facts to be determine { by the relevant forum as per law of
the state. ,

That accordmg to the verdicts of the Apex Sup-eme Court of Pakistan and Higher
Education Commission of Pakistan Islamabad B-.ech (Hons) degrees in the relevant

fields are'at par with the BE / BSc Engg. For the purpose of pay grade, promotion and

~ appointment.

11.

13.

-14.

15.

That in the instant service appeal, question of dele rated legislation has been challenged
by the appellant, which is the sole prerogatives anl legitimate legislative powers of the
Govt. Departments / the c')fﬁcial. departments to 2 nend the service rules as enshrined
under the Article 240, 241 of the Islamic republic >f Pakistan 1973, read with the civil
servant Act 1973 of Pakistan and appointment p omotion rule of KPK 1989. Hence

delegated legislation is not challengeable in the wor hy service tribunal.

. That once an employee acquire the minimum qualii cation for the post than he shell have

to be considered in that line of category for promot.on ladder of his own cadre and filed
services. |

That the appellant himself is not a professional eagineer as per Pakistan Engineering
Council Acts 1976, Section: 2 Subsection (Xxi:i) because he has not .passed that
examination and this is why he has not produced th: : certificate to the honorable tribunal.
That the post of Executive Engineer is not a post « f Professional Engineer in Irri gation
Department in fields but it is a managerial admini: trativeand finical control post beside
the execution and superv151on of routine works in t e hierarchy of executor and de&gnel
for top to bottom which is legally permissible, o

That promotion is not a legal right but a privilege nd a public servant can’t claim that

privileges as a right through court of laws.

T
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16. That B-Tech (Hons) degree were introduced uncer an international treaty known as

g

Sydney Accord, and the state of Pakistan is bond t ; the international and national law to

provide all perk and privileges, as recognized interr. itionally, mentioned the accord.
ONFACTS

That para no.1 has no concern with the replying im- leaded respondent, however the same

functions are carried out by the replying contesting ~espondent to the entire satisfaction of
his superior since appointment date 12-12-1990. .

That pzu?a no.2 is admitted to the extent that the aj pellant may be a Civil Engineer, but

not a Professional Engineer. While Mechanical Eng ineer has no concern with the Jobs of
Civil Engineers. Mechanical Engineer has no rel:vancy with the profession of Civil

Engineers because both the disciplines of engil.aeering are all together diverse and

distinctive at 180 degree,except a compulsory ubject Islamiyat and Pak Study is

common in their curriculum. While the impleaded -esponded possess B-Tech (Honor) in

Civil Engineering and technology discipline, form 1 recognized university dully attested

by the Higher Education Commission Islamabad, Pakistan (Copies are annexed as a

annexes A and B)and have served more than the re juired service length, besides already

passing of all departmental professional engineerin ¢ and revenue examinations under the |
prescribed rules. It is further added that the job o Executive Engineer is not a.post of
professional Engineef in Irrigation  department in fields, but it is a managerial

administrative and finical control post besides the execution and supervision of routine

works in the hierarchy of executor and designer tom top to bottom. Execution and

~ supervision of works is the sole job of B-Tech (Hcns) degree holders as explained itself

by Pakistan Enginegring Council Engr. Dr. Nasii Viehmood Khén in writ petition No
2609/2020 of Islamabad High Court

Titled Mubammad Khursheed VS Federation of Pakistan and PEC ete, in

paraH. which is repreduced as under:

“Insofar as equivalence of B-Tech (Hons) and B.L/B.Sc (Engineering) is concerned,
please note that both disciplinesv are distinct in the’r nature as well as require different
set of preparatory course (i.eF.Sc and DAE). M 1in stream of DAEs being the real
seedling for Technology Programs and thus shculd be the eligibility for admission.
Whereas, F.Sc/A-Levels are more focused on b.sic science (i.e Physicé, Math and
Chemistry), Which is crucial/requisite for Engine.ring Programs. In addition, pleases
note that B-Tech (Hons) and B.E/B.Sc (Enginee-ing) degrees prepares aspirants for
two distinguished job; the former focused on impiementation while latter emphasis or;

tle research and design. Morcover, engineers gererally operaie in conceptual design,
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innovate solution and product development wh'le technologists generally work in

applied nature of jobs like testing, construction, ficld work, operation, etc”

Copy of the writg petition at Annex- .

The para-3is incorrect hence denied, it is clarificd that as per National Technology
Counp_il Pakistan and Higher Education Commissio:. Act 2002,the B-Tech (Hons) Degree
is at par with the B-F/ B.ScEngg,for the propose of ,»ay grad promotion and appointment.
Notification of Higher Education Islamabad as “Amnunex D”. It was also recognized by the
Apex Supreme Court of Pakistan in PLD 1995 pase 701 S.C, SCMR 2015 page 269&
P.H.C Abtabbad Bench in W.P.No. 328/2013 St: 325 of 2013, which are referred for
reliance. That the quota of 12 % created for B-Tech (Honr) dégfee holders is very less
and needs to be proportioned as per the work lad in the Irrigation Department i.e
designing and execution department. Neither the qu )ta.created for B-Tech (Honr) Holder
is illegal, unconditional, nor it is volatile of the Pal istan Engineering Council Act 1976..
neitlier the post of Executive engineer in the Irrigat’ >n Department.in field is as a post of
professional Engineer as defined in the Pakistan Er gineering Council Act 1976, because
B-Tech (Honr) Degree holders have got recogniﬁou for the post of Assistant Engineer
BPS-17 in the Irrigation Department.Especially the job of Assistant Engineer BPS-17 is
identical with the job of exeéutive engineer BPS-18 ¢xcept some rﬁanage’rialduties.

That para No.4 is denied to the hilt, because accor ling to the original APR rules 1979,
eyeﬁ-y Assistant Engineer BPS-17 in Irrigation Deoartment was an eligible officer for
i)romotion for the post of Executive Engineer BP:3-18. But to deprive them form the
opportunity. to the post of Executive Engineer BPS-18 was illegally emended with mala
fides intentions by a group of engineers, taking th> advantage of their slots and being
were judges in their own cause. Thus the word “possession of B.E/BSc Mechanical
Enginecring form a,recognizéd University was incorporated”in the core basic rule. It
is astonishing that Mechanical Engineers are holding highest lucrative slots of Civil
Engineers in field in the Irrigatioh Department for v hich they do not have even the basic
Alpha & Beta of Civil Engineering. While B-Tech (Ilonr) degree holders have studied
the same curriculum and same subjects of el1ginee1'ii’zg at graduation level for more crated
hours then the B.E / BSc Ellgilléering which is expl: ated form their curriculum. Copy of
the compatibility of the both the disciplines accordf .g the Universitv of Engineering and
Tf:c‘lmqlogy Lahore is an “Annex F” Moreover it is «lso submitted that D.A.E. is equal to
FScPre—Engineering in all respect, not in all Pakistar.. but in the entire world.

That it has no relevance with the replying respon:led but may be responded reverent

quarters.
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That the appellant bas no legal rights to file the service appeal against the delegated

legislation nor the rules are termed against the la v neither term and conditions of his

services are violated or altered. The appellant is mal ing hill of knoll.

>

On Grounds

That it is incorrect, hence denied, rather the comm:itice has given favor to the B.E/BSc

- engineering degree holders registered with P.E.C bzcause they have to only design, the

execution of work is the job of B-Tech (Hons) degre 2 holder.

That is incorrect hence denied, the appellant as well as his cedar and Mechanical
Engineers are getting undue share of promotion. Th. y were exploiting the rights executor
of Civil Engineering works i.e B-Tech (Hons) degre holders since the inception of this
degree. There is no discrimination either according to the law or The constitution of
Islamic Rep.ublic of Pakistan 1973 and justices.

That ground 3 is denied vehemently. The Executive Engineer post in Irrigation
Department is of a professional Engineer. In tlis Department when a Mechanical
Engineer or of other Engineering disciplines, Engireers can execute supervise, the civil
works at the dint of their Registration only wit:- the Pakistan Engineering Council
Islamabad. How it is difficult for B-Tech (Hons' degree holder in civil Engineering
Technology, who had studied all that subjects, whi-h are in the course of B.E/BSc civil

Engineering. Hence the appellant admits that the po-t of Executive Engineering, is not of

a professional Engineer. But is of managerial natur and an experienced B-Tech (Hons) -

degree holder could serve the department to super ise execute the civil works in every
good and appropriate way then a Mechanical Fagineer being registered only with
Pakistan Engineering Conical. v |

That it is incorrect and.denied in all aspect, In fact 11e qualification suitability is the sole
right of the service rules committees, and it has :onsidered, both the disciplines, i.e

B.E/BSc Engineering and B-Tech (Hons) being ides tical and compatible with each other

~Hence no element of qualification aquiline ignor:nce exists whiie making delegated

legislation and in that capacity the rules framed is nct challengeable nor is volitive of any
right. The miatter is much more eéxplained by the H.:.C and accreditation committee that
B-Tech (Hons) is at par with B.E/BSc engineering for the purpose of pﬁy grade.
promotion & recruitment vide notification dated (8-12-2021 copy already attached as
“Annexure D”.

That it has no binding force it is only a recommencation and once the rules are framed
according to the law. It is not challengeable before the honorable Service Tribunal as it is
a matter of policy even a singlé element of the appellant legal right is not ignored. While

legislating the rules according to the law by the com:ctent forum.
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6. That ground 6 is totally agaiﬁst the law & circumst.nces. It is a past & closed transaction
* once the issue is finalized by the Apex Supreme Ceurt of Pakistan in case titled the chief
Secretary of KPK etc v/s, Mohamumad Javedetc. 015 SCMR page 269 in which the
impleaded respondent was also an appellant beforc the Supreme Cowrt of Pakistan. The
review against the decision of the Supreme Cout was dismissed also. Copies are a
annexed as “Annexure E & F”. _ - _
The proposition of Medical Profession i.e Doctors - nd Nurses cannot be analogized with
the profession of an Engineer because in that prc fession there is no logical relevance
either of curriculums & vicissitude, here compatiblv of homogeneity is of a worrier who
fight for his cause how high or low he is in rank an.! position. In the field of Engineering
everyone has to work in the accomplishment of their project as per the drawings, design
and specification. This is why that the both two di-ciplines i.e B.E /BSc Engineering &
B-Tech (Hons) have almost identical curriculum in every aspect. The accreditation
committee and the Supreme Court of Pakistan as well as by other Court has consideréd as
at par with each other.

7. That ground 7 is incorrect baseless and illogical. The secretary Irrigation and other
standing service rule committee has acted in accord::nce with the law keeping in view the
courses studied by the Engineers and B-Tech (iJons) degree holders. the superior
judiciary as well as in all the sister departments not only in KPK but in the entire Pakistan
they runs parallel being the same nature of job of both the cadres.

8. That ground 8 prove the high handedness of the Es.gineers Mafia, to approach the chief
Sectary of KPK in this regard through an ex-preside at of Supreme Court Bar Association
while on ground no violation has ever been mnude an posting promotion of other
Engineering cadre employs by the standing ser—ices rules committee of Irrigation
department the appellant himself has not produced iota of evidence of its violation or prof
of being a professional supervisor. | -

9. That is incorrect to say, that Pakistan engineﬂ*illg‘ council is a sole authority to decide
certain qualification fora post in works department. So for as engagement of professional
Engineers their services are hired in the capacity of c onsultants to work with either cadre. -
In this regards the matter has already been resolve i by the Supreme Court of Pakistan
reported in PLD 1995 Page 701 which annexed as “ Annexure G”. It is further added the
under delegated legislation ‘standings service rules connﬁitteé has to decide the
qualification of eligibility to hold a post. The respondents arc responsible to the
Government of KPK not to the Pakistan Engineeriny Council. How come a Méchanical
Engineer is eligible for the post of Executive Engincer of Irrigation division and B-Tech
(H(SnS) Engineering 'tg:chﬂologist in civil is not quilified as such. It means sighting of

wood for trees.
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That ground 10is also denied. Legislation cannot b made according to the wishes of the

‘appellant. The state of Pakistan hires the services. of Professional Engineers, subject to

the demand &nature of job. The appellant caderseagineers having no such professional
qualification and hasalso beenhired in the service: of professional engineers in heavy
project.

That ground 11 is a misinterbretatidn of the judgment of Supreme Court of Pakistan
rendered in C.P. No 78 K of 2015. In fact in this case the appeal of the appellant was
dismissed by the august Supreme Court of Pakistai: and has kept intact the quote which
was reserved for D.A.E / B-Tech (Hons) and the s: me is still in practice in the province
of Sind, Punjab and certain department of KPK Once the ai)ex Supreme Court of
Pakistan did not grant a relief to an Engineer havin; B.E/B.Sc. Engineérs registered with
P.E.C Pakistan.. A judgment has to be executed and read asa whole, not partially.

That it is denied vehemently if anyone is aggrieve.: from any posting he may challenge
that according to the lexfori of the state. The appe!lant when he was working under an
Electronic Engineer, for which there is no post in tl e Irrigation department. Why he had
not challenged that, it means that engineers mafia b lieve in accreditation only and P.E.C
regis&ation has been made by then the criteria for t1e job of the exudative Engineers on

accreditor and P.E.C Registries irrespective of his compatibility with the jobs.

. That it is not relevant here nor the state has acted ag inst its law..

- That as explained above partial execution and inter)-retation according to one wish list is

not acceptable in eyes of laws nor the state of Pakist..n permitted them to do 50.

. That it is also incorrect and is denied. Not a single provision of the P.E.C Act has been

violated. The P.E.C relates to Engineers, personal business. Every public servant is bond
by the law in vogue in the department. Each an¢ every department has the right to
facilitate its employs and fixe criteria for a post. This right ‘has been granted to the public
Work Departments undeér Article: 240, 241 of the ¢ )nstltutlon of the Islamic republic of
Pakistan 1973, Pakistan civil Servant Act 1973, Section 26 1ead with appointment,
promotion rules in 1989 KPK. ‘ .

That it is regretted and denied. The state of Pakistan and its federation units knows better
public interest at large & doing it as per Law. Mis i~1tel'1)1'etati6n without reference to the
contexts will give way to one according to his wishe. to articulate.

That it has nbt relevance with the case, hence needs 1o reply.

That it has no relevance with the instant case, so far &s concerned to (KPAGE) it is biased
of the B-Tech (Hons) Engineering Technologists. " he organization has vested interest
and ulterior motive. It is a war of have and have no the P.E.C Engineers had done huge
exploitation, of the B-Tech (Hons) degree holders cadre and still it is adamant to illegal
captures the jobs and rights of qualified B-Tech (Ho1s) Engineering Technologist, being

equjpped with new trends of Science and Technolog: .




19. That it is.also dined vehemently, influential Enginc ers and their Mafia wishes to deprive
eligible professional personals from their due rights. They are in fact guilty of
victimization and grabbing the rights of other cadr just at the dint of their position. and

-slots in the department.

20. It is legal and needs no comments.

It is there for prayed that the appeal may graciously dismissed with cost.
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Liberty Mall, University Road, Peshawar
Mobile: 0333 9215562

Email: afrasy » ab.advocate.s zmail.com
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UNI VERSET?

Bifice of the Registrar:
Gid Gevt Depree College Ne 2, K04, Kohat - Pakistan
Tol: (+82 822} 515081.4

GARNSCRIFT

71621

St 1dy Campus: PESHAWAR, PAKISTAN

Name: Niaz Bad Shah
Program: B-Tech (Hons)
Specialization:  Civil

“Date of Issue:  August 02, 2011

Registration Jo: 17M2-209002
Date of Birth . January 30, 1965
Date of Regi. tration:  August 03, 2009
Date of Com sletion:  July 30, 2011

. Credit Hours Marks Obi Grade Remarks
" First Semester- . B o ' )
indusirial Training™ 7" T T 15 L RS )
Total g2 Sem GPA 4.0
Second Semester : )
Industrial Training 15 93 A
. : Total 93 © Sem GFA 4.0
Third Semester
Industrial Training 15 94 . A R
. Toual 94 . Sem GPA 4.0 '
Fourth Semester
Applied Mathematics-! 3 81 B
Water Supply and Sanitary Engineering 3 80 B
Design of Concrete Structures 3 75 c
Soil Mechanics 3 80 B
) Total 316 . Sem GPA 2.8
Fifth Semester :
Engineering Management 3 95 A
Steel Structures 3 76 C
Foundation Engineering 3 90 A
Hydrology 3 85 B
Total 346  SemGPA 3.3
Sixth Semester ’
Project Management 3 N 8
Tunne! Engineering 3 B4 B
Road Engineering 3 93 A
Project 3 85 B
Tota! 348 Sem GPA 3.3
Grand Tota 1289 Cum GPA 3.3
Number of Courses Passed 12
Number of Courses Exempted 0 .
<.: = . NumberofCourses Required for Degree-. =~ 12° - -
Program Completed in Sprmg 2011 - Qualified for Degree .
This dacument is not valid without signature and official seal. . —4’/\l &v——“
The University reserves the right to correct any error or omission made inadverently in the Transzript ! . ! Reugstrar

ferauEpnxnst/ A=406,B=30,C=20.0=

Degree Requirement: Bachelors Program: Cumufative GFA= 2.0 Masters Program : Cumutatve GRA= 2.2

Grade: A=90~100%, B = B0~89%, C = 70~70%
10F=0.0

b D = 6U~68%, F(Fail} = 0~50% T = Trar\ﬂer C-adh urante(‘ Each subiect varries maxmum 100 mafGE\|

/7P

5. H-8/1, Islamabaz. Paiustan Tel: 02751423,
I

cripts. smplvers J relevan: agencie: arermavssten t> 1a7tace
597 Fav ~M.5

Chesked by K\ 7
Agsit. Registrar I/GW
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PRESTON
- UNIVERSITY OFFICIAL TRANSCRIPT

Dffice of the-Hegistrar: - e
01d Gavt Degree College Ne 2, KDA, Kohat - Paliistan 9 5 2 J. 5 ’
.~ Tel:(+92 822) 515081-4 : : ‘ .

. Name:”  ° NiazBad Shah ST T T T Regisafion No: | 4752-208020 i}
Program; B-Tegh (Pasa) - Date of Birth: January 30, 1965
pegialization; Civi} Date of Registration:  June 25, 2007
of lapues TIul02,2 si-.. . . Date of Completion: dune 30,2008

First Semester
tndustriat Training ' 15 92 A
: T T - T Total 92 . SemGPA 4.0
. Second Semester . :
Industrial Training ' 15 94 A
T T o Total 94 SemGPA 40
i " Thite Semester . S ‘
Industrial Training 15 97 . A
: . Total 97 - © SemGPA A9
Fourth Semester :
Fewndatian of Engineering-I 3 - s w 85 B
Strength of Materials © I ’ - a
Surveying and Leveling 3 75 o]
- Electrical Technology 3 76 (o]
) . Total 16 SemGPA . 29
Fifth Semester . ‘ : ' : '
Foundation of Engineering-ll 3 83 8 ’
Pokistan Studies - - . 3 o 00 CA
Brilge Engineering 3 82 - 8
Engineering Geology 3 86 B8 e el
R . Totat 51 SemGPA . ;33
Sixth Semester - )
Isfamic Studiss 3 94 A g -
Highway Engineering 3 91 A
Concrete: Structures 3 96 A
irrigafion Engitreering: 3 90 A
Project 3 90 A - o
Total 61 Sem GPA 40
. Grand Total 1L -CumGPA . 34
Number of Courses Passed
c\ | Numiber of Courses Exempted 1]
“\\ fg{\‘b\{‘\\e\“ Q& Number of Courses Required for Degree 13
\e\\o\\ Prograrn Completsd in Spring 200_9 : ~ Quallfied for Degree
-
‘This document is nol valid without signature and official seal. %Mﬁ
The Universily reservas the right to eomect any er'mr or pmission made inadveriently in the Transeris RE@'SWET

Degrze Reguirement:  Bachelors Program: Sumulative GPA= 2.0 Masters P ogram . Cumulalive € A = 2.0 :
Grade: A= 90~100%, 8 = 80~18%, C = 70~79%,.D = 60~Ki 3%, F{Fail) = *~58% T = “ransfer Credit Grantc.d, Each subizct carries maximum 100 marks
Grade Points:r‘}/ . A=40,B=30,C=7.00=10,F=00

For verificat) aulhenl(clfy of Degnee / T"m crlpt., empluver* / lslevam‘ aganc:es are rsque’lerl o« r'mlacl
Phisiy

Cheched by:

Aoeott Renintrar
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IN THE ISLAMABAD HIGH COURT, ISLAMABAD.

Muhammad Khursheed, Assistant Execttive Engineer, BPS-17, Pakistan
Public Works Department, G/9-1, Islamatad.

Petitioner

Versus

. rederatron of Pakistan through the Seretary, M[ﬁfSt\"V of Scrence and
Technology, Islamabad.

2. Federation of Pakistan through the Secretary, Ministry of Housing and
| Works, Islamabad.

3. Higher Education Commission through its Chairman, H-8, Islamabad.
4. Pakistan Engineering Council through its Chairman, Ataturk Avenue (East),
~ G/5-2, Islamabad.

5. National Technology Council through its Chairperson, Office of HEC, H-8,
Islamabad.

Respondents

=05 MRIT PETITION UNﬁER” ARTICL&: 199 OF THE CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN.

. Prayer in Writ Petition:
To accept writ petition on the basic prinéiﬁl‘e‘ if equity, justice and fair-play, to

eliminate discrimination, partial and unjustified treatment, meted out with the
petitioner who'having B.tech (Honors) Engineering qualification at par with BSC
Engineers qualification, are being treated differently and divect respondents to

ensure implementation of the decisions ¢® the Ministry of Science and

Technology’s high level committee taken in its meeting held on 01.03.2012, the

minutes whereof issued vide letter dated 22.€3.2012 (Anhiex-A. ) and distribute
professional engineéring works/jobs defined &t Parg: 2 (XXV), PEC At 1976 as
per option No. 4 of the minutes, between two tiers of engineers i.e. BSC
Engineers registered with PEC and B.tech (F onors) Enginéers: _r;egis-tered with
NTC in accordance with their professionat kndx—vledge and skiii, as one tier of the

W.P. No. [ L0 i 12020

§



petitioner cannot be treated discriminately under Article 25 & 27 ag per letter

dated 01-07-2019 ( Annex-B) received in FESPONSE tO' representatior dated 09-

10-2018 ¢ Annex-C) and declére that_petfi:ioner is entitled to be treated in
accordance with Pak PWD code and departmeantal rules, and that clause 1 & 2 of

PEC Act 1976 s binding on employment of prof_essioh’aifconsultant and' not on
employee petitioner in Govt service as per diractives of supetrior coutts,

Respectfully Sheweth:
FACTS:?

1. That the petitioner is an employee of Pakistan; Pdblic w

orks Dépdrtment

EEREELIT L L L AlazEra
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(hereinafter called: PPWD) working as Acsistant: Exégtitive Engineer, BPS-17
and possessing B.tech (Honors) Engincering qualification who has been
denied performance of Professional Engineering Works/his job as well as
promotion to the next grade on -hig Wi on the: prefext of Wring
interpretation of Clause 1 & 2 of Setion 27 of PakistaR: Engineering
Council Act 1976 (hereinafter called PEC Act), by viblating the Pakistan
Public Works departriental code arid the rules of "aﬁpdirffrﬁent', transfer
and promotion, while the said provisicns of the PEC Act is applicable
merely  on engagement/  employment  of the  professional

its reported judgments,
. That due to the wrong application of PEC Act on the petitioner category,
professional Jealousy cropped up betvieen two tiers of prdf’essiona!t
engineers i.e. BSC Engineers having education in Natural Scierice,
registered with PEC and B.tech (Honiurs) Engineers having acquired
technical education, registered with Nat:onal Technology Council. (NTC)
. and by the time PEC declined to register the petiticher Categbly with PEC,
 thé petitioner-and his Category are being meted with prejudiced, unlawful,
unjust‘iﬁ'ed’ and partial treatment, by refusing performance of Professional
Engineering Works of the department as well as the promotion to the next
higher grade on their turn. ' _
. That in order to eliminate partial treatmenit of the authorities and redress »
the brie\*;‘fance of the petitioner’s category, a high-leve} meeting was held in
, Mmlstry of Science and Technology ‘hereinafter called MOST) on
'01.03.2012 and decisive steps taken ‘herein were conveyed to all
concerned vide letter dated 22.03.20:2 whereby Higher Education
Commiission was required to redresg tre grievance of the petitioner
category in consultation with respondent No. 4 & 5. Higher Education
Comimission  {hereinafter calied HEC) neld its last meeting dated
30.01.2020 (Annex - D) which has ender with no solution. It has only
deliberated that the B.tech (Honors) Engine ering qualification is at par with
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respondent No. 4 & 5. Higher Educatior Commission (hereinafter called

HEC) held its last meeting dated 30.01.2020 (Annex — D) which has ended

with no solution. It has only deliberzted that the B.tech (Honors)

Engineering qualification is at par with BSC Engineering qualification and has

failed to redress the grievances in actordance with the four -options

enumerated in the MOST letter dated 22.13.2012, the option No. 4 clearly
stipulates that jobs shall be categorized n the Government/public sector
departments/organization in accordance with the qualification and skill. In

this - respect, the convener of B.tect committee has submitted a- i

representation dated 05.03.2020 (Annex - E) and the same has not been

responded so far. o T

4. That both tiers of professional engineers are employees'of the same

" department i.e. PPWED and performing professional engineering works
defined at Section 2 (XXV) of PEC Act 1976 (Annex — F) as under:
“professional engineering work means the giving of professional advice and
opinions, the making of measurements and layouts, the preparation of
reports, computations, designs, drawings. plans and specifications and the -
construction, inspection and supervision cf engineering works.”

5 That PEC Act was revised in 2011 and since then B.tech (Honors) stream of
engineers is not being regulated/accredit.:d by PEC. a8 noted at Serial No. 1
of PEC letter dated 17.02.2012 (Annex - G) ‘addressed to the Ministry of
Science and Technology, in response 2 the Ministry’s reference dated
11.01.2012.

6. That PEC in its above noted letter, bricf comments at Serial No. II has
deliberated difference between two tiers that an engineer is a professional
practitioner of engineering principles. knowledge, mathematics and

sy INgenuity to develop solution for technical problems who design materials,

S8 ctructure and etc. while engineer technotogist is a specialist devoted to the

development and implementation of exi-ting technology within the field of

engineering. Engineers generally overate in conceptual design,

‘nnovative solutions and prcduct developments - while

technologists generally work in app ied nature of jobs like testing,

construction, field work, operation and etc. as per comments at

. last lines, dégrees of the both. tiers have been recognized at par by

¥ . HEG, PEC and the superior couirts, o

9 Triat Tor redressal of giievances of the B.tech (Honors) dégree holders, &

meefing was held in the Ministry of Scieace and Technolagy on 01.03.2012

-under the chairmanship of the Secretar/ and its minutes were issued vide

.~ BV letter dated 22.03.2012 whereby a coinmittee was constituted who vide

Para 5 (e), accepted evaluation/compatinility of B.tech (Honors) and BSC as

given by-University Grant Commission (UGC)/HEC in 1998 whereby both

tiers were considered as two distinct disciplines of knowledge in the field of
én‘gineers which should run parallel to each other by treating them

-at par and compatible to each other. As regards job placement, it

was decided that it is up to the emoloyer to determine the type of

qualification required for a particu ar job.

IS ETCEY YRG!




SRR g mI LT T S

S —
FLOS 0% A O 00 N

e
H NIy

L1 .

8. That vide option No. 4 of the minutas of committee meeting dated
01.03.2012 of MOST, under heading “placement of technologist
graduates in Government/public sector organizations”, the
committee decided: A |

Para 8. PTC in consultation with PEC should categorlze ]ObS in various
Government/public sector organizations 1s under:

a. Jobs tenable by engineers only.

b. Jobs tenable by engineering technologists only

c. Jobs that can be filled by ergineers as well as engineering .
technologists. o o .

Para 9. Pakistan Technologlcal Councul ir conjunction with PEC should work |
out ratio in which various jobs are to be f-lled by either stream of graduates

Para 10. In case of any deadlock in evo: ving consensus in job distribution,
the matter may be referred to HEC whost, deCIS|On will be final and a binding
on both the councils.

9. That deliberation on ‘NTC have com: forth by PEC reference dated
29.08.2016 (Annex — H) who conveyed its resolution to the HEC that PEC
shall not regulate B.tech (Honors) stream of tier as well as HEC circular
dated 30.01.2020 may be referred to whereby nothing has been done for
distribution of jobs between two tiers e1d the HEC has failed to take any
decisive steps on the task assigned b the MOST to dlstrlbute the jobs
between the two tiers.

10. That in violation of Article 4, 25 and 27 of the Constitution of Islamic
Republic of Pakistan 1973, professional iealousy and superiority complex is
overwhelming in the department, all superior posts are held/occupied by
BSC Engineers who are favoring their awn class and denied all rights of
performing the profession and right to ¢ spire for career development. Such
class discrimination has created frustration in petitioner's class and
damaging the worth of the departmen while the Ministry of Science and
Technology is achieving worldwide ‘de' elopments in the advancement of

o National Technology. :

AT "THat since on direction of the MOST vide letter dated 11.01.2012, HEC -

has established National Technology Co incil (NTC) vide Gazette of Pakistan

rdated 02.10.2015 (Annex — I) to acceedit and register B.tech (Honors)

"-‘Engmeers who has registered engineer technologists for the post of Field

‘Engineers and the petitioner has also t een registered as well (Annex —J)

but the decision taken by the committee of the MOST vide Para 8, 9 & 10

detalled above, has not been implemented and the jobs/works have not

‘been distributed between the two tier: . NTC (since called PTC), PEC and

HEC have failed to act upon the cirective/decision of the high-level

“committee of MOST and the MOS ~ has also not' got ensured its

implementation, resultantly the petitoner @&fid the whole tier of his
colleagues, are suffering from hatrec’ and prejudiced behavior, partial
treatment of the departmental authorit.es by violating the law contained in

I
s
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the Public Works Department Code, tie rules of appointment, promotion
and transfer and the dictates of the suoerior courts of the country.

12. That in the light of deliberations on the professional qualification of
both tiers of engineers, the engineering professional works might be divided
as under: ‘

I BSC Engineers registered witk PEC, may be assigned jobs of
designing, planning and researct work. '

Il B.tech (Honors) Engineers registered with NTC, may be assigned jobs
of implementation (constructior) etc., operation, measurements,
layout, inspection and supervisicn (operation and maintenance i.e.
OM works). o

13. That the convener of the Pakiczan B.tech action Committee vide
representation dated 05.03.2020 has re-juested to the respondent No. 1 for
bifurcation of the Engineering works in Jetween the two tiers of engineers
but the respondent has not taken any ste ps/measures; hence the petitioner,
having no efficacious and alternative ramedy, has invoked constitutional
jurisdiction of this honorable High Court on the following grounds amongst
others: ' '

GROUNDS:

a. That the relief sought in the wrt petition does not relate to the
enforcement of the terms and con-litions of service, rather it pertains
- to the enforcement of the principes of the policy decisions and as
such, does not fall within the p-eview of Article 212 (3) of the
Constitution of Islamic Republz of Pakistan; therefore, the
constitutional jurisdiction of this he 1orable court has been invoked.
. That policy decision taken by the Muistry of Science and Technology's
“high level committee in its meetin¢ dated 01.03.2012 to redress the
grievances of the B.tech (Honors) Engineers/petitioner and its
implementation task assigned to :he respondent No. 3 to Sis, in
principle, binding upon the respordents as per the dictates of the
superior courts in its various judgm ants. _
. That it is a settled principle of law that object.of good governance
cannot be achijeved by exercising d.scretionary powers unreasonably
or arbitrarily and without application of mind but objective can be
achieved by following the rules of jlstness, fairness and openness in
-+, COfisonance with the command ¢~ the Constitution enshrined in
different Article including Articles 4 #nd 25. Once it is acceptance that
the Constitution is the supreme law of the country, no room is left to -
allow any authority to make depart 1re from any of its provisions or
the law and the rules made thereunder. By virtue of Articles 4 and
5(2) of the Constitution, even the Chief Executive of the country is
bound to obey the command of ‘he Constitution and to act in
accordance with law and decide the issues after application of mind
with reasons as per law. o
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d. That the whole edifice of governance of the society has it genesis in
the Constitution and laws aimed at to establish an order, inter alia,
ensuring the provision of socio-economic justice, so that the people
may have guarantee and sense of Heing treated in accordance with
law that they are not being deprived of theit due rights. Provisions
of Article 4 embodies the concept of equality before law and equal
protection of law and save citizens “rom arbitrary/discriminatory law
and actions by the Governmental atthorities. Article 5(2) commands
that everybody is bound to obey the command of the constitution

L. Every public functionary is supposed to function in good
faith, honestly and within the precincts of its power so
that persons concerned should be treated in accordance
with law as guaranteed Lty Article 4 of the Constitution. It
would include principles of natural justice, procedural
fairness and procedural ropriety _

II. The action which is mala fide or colorable is not regarded _
as action in accordanc: with law. While discharging
official functions efforts should be made to ensure that
no one is prevented fror earning his livelihood because
of unfair and discriminatery act on their part.

e. That discrimination against a group or an individual implies making

an adverse distinction with regard to some benefit, advantage or

facility. Discrimination thus involves an element of unfavorable bias
and it is in that sense that the exp.ession has to be understood to
this extent. However, it becomes ar: act of discrimination only when
it is improper or capricious exerzise or abuse of discretionary
authority and the person against waom that discretion is exercised
faces certain appreciable disadvantages which he would not have
faced otherwise. Under Article 25 >f the Constitution, reasonable
classification is not prohibited but it is required that all persons
similarly placed should be treated alike. .

PRAYER:

In fact and circumstances, it is most humoly and respectfully prayed that
t,p\is._,'nonor‘alqle court may very graciously be pleased:

(coon

L (\I To direct respondents to ensure implementation of the  decisions of

the Ministry of Science and Technology's high level committee taken in
its meeting held on 01.03.2012, the minutes whereof issued vide letter
dated 22.03.2012 and distributa professional  engineering
works/jobs defined at Para 2 (XXV), PEC Act 1976 as per option No.
o 4 of the minutes, between two tiers «f engineers i.e. BSC Engineers
registered with PEC and B.tech (Honars). Engineers registered with
""NTC in accordance with their professional knowledge and skill,
as one tier of the petitioner  cannytbe  treated discriminately
under Article 25 & 27 -and the petitioner has the right to be
treated in accordance with Article 4 {. 10-A of the Constitution of
Islamic Republic of Pakistan 1973, read with Article 24-A of the General

Mm : SR
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Clause Act 1897, fair, justly and reasor ably and the discretion vested to
the respondents cannot be abused ana petitioner cannot be meted out
partial and prejudiced treatment.

II. To declare that the provisions of PEC Act, Clause 1 & 2 of Sectlon 27
applies to the professional engineers/censultants in practice and it is not
applicable to the petitioner who is an employee in the Government
service as has been held by the superior courts in its reported judgments.

III.  To direct necessary amendment in Clause 1 & 2 of Section 27 of the
PEC Act and exempt B.tech (Honors. Engineers registered with the
National Technology Council.

IV.To direct respondent No. 2 to refran from treating the petitioner
discriminately and allow all professional opportunities in accordance with
the rules in force and be restrained frcm taking any adverse action till
final decision of the instant writ petition.

V. To restrain the respondents from meet ng any discriminatory treatment
with the petitioner in violation of rules and law regarding future career
opportunities. ‘ - .

VL Any other relief this honorable court c2ems fit and appropriate in the
circumstances of the case, may also be awarded.

\
<«

Petitiyrier

- T‘hrOl.gh; (“%‘—'\
Mohammad Yagoob Javaid
Advocate High Court

- Office No. 172, Street No. 2
S. Anwar Block, Distt. Courts
F-8 Markaz, Islamabad

Cell: 0300-5294796

ERTIFICATE

1. Certified that this i is the 1%t writ petition agai st the lmpugned att:tude/actlon
of the respondent, filed before this Honoral.le High Court.

2. Certified that no petition or appeal is penc ng or has been decided earlier
,on the same subject matter by this Honorzble Court or Supreme Court of
Pakistan.
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IN THE ISLAMABAD HIGH CC‘U_RT. ISLAMABAD.

W.P.No0.2609/2020

Muhammad Khurshid, Assistant Executive Enginee: (Civil) (BS-17). -

. Petitioner

VERSUS

Federation of Pakistan through the Secretary Ministry of Science and Technology, -
Islamabad. ° )

Federation of Pakistan through the Secretary Ministry of Housing & Works,
Islamabad. _ '

Higher Education Commission through its Chairman, H-8, Islamabad.

Pakistan Engineering Council through its Cheirman, Ataturk Avenue (East), G-5/2,
Islamabad. _
National Technology Council through its Chaiperson Office of HEC, H-8, Islamabad.

Respondents

WRIT PETITION UNDER ARTICLE 1999 OF THE CON'STITUTION OF ISLAMIC
REPUBLIC OF PAKISAN 1973,

PARA-WISE COMMENTS ON BEHALF OF RESPONDENT NO.2.

Resgectfully Sheweth:

PRELIMINARY OBJE >TIONS

o r® e
TEGRE = ¥S

The Petitioner has not come to the Hon'zble Court with Clean hands as he
concealed the material from the court that he has filed appeal No.1139(R)CS/2019
before the FST.-Islamabad on similar facts, wt ich s pending adjudication before the
said Tribunal. Hence, the instant petition is bar.ed by the principal of res-judicata.

In terms of Proviso to sub-section 22 of Civil servants Act, 1973, read with second
proviso to rule 4(1) (d) (ii) c‘J"f Civil Servant (Ar.peal) Rule, 1877, no representation/
appeal or review lies on matters keléting to the determination of fitness of a person to'
hold a particular post or to be promoted toa hicher post or grade.

The Departmental Promotion committee (DPQC) in its meeting‘ held on 05-10-2018
considered, among others, Muhammad Khalic Alim, Saleem Raza Kazmi, Rehan
Ullah Bangash, Muhammad lgbal, Haji Shah Rizvi, Muhammad Khurshid
Shinwari, Zia-ul-lslam Suri, Shahid Akhter, In tiaz Hussain Memon, Muhammad
Siddique Malik, Sabir Khalig, Abdul Rashid and Zafar Saleem B-Tech/ Diploma |
holder, Assistant Executive Engineers (Civil) (38-17) for promotion to the post of
Executive Engineer (Civil) (BS-18) in orcer of &2niority and recommended them for
deferment for the following reasons that:-

3(e) Previously, some B-Tech/ Diploma Holder Assistant Executive Engineers
(Civil) (BS-17) were promoted as Executive Engineer (Civil) (BS-18). Following that
the graduate Engineers of Pak. PWD filed Appecls no. 1213 & 1214 ®CS/2016 titled
Muhammad Javed and Muhammad Latif V/S Miristry of Housing & Works before the
Hon' able Federal Service Tribunal, . Islamabac against the promotion of B-Tech
Degree Holders to the post of Executive Engine sr (BS-18). The appeal is presently
pending adjudication before the Hon' able FST Islamabad, as such, the matter is
subjudice. Further, Section 27(1) & (2) of Pakistan engineering Council Act-1976
provides that the  professional engineering wi.rks can only be assigned to a

registered engineer or professional engineer recistered with the Council and non-

Contd..p/2
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02-10-23018 passed in C.P. No. 78-k of 2015 held that the employers are liable to
penalty under PEC Act, if they undertake ¢ allow a person to undertake professional
engineering work whose name is not bore on register under PEC Act. The-
operative para of the judgment is reproduciad below:-

22. We may further observe that Section 27 of the PEC Act provides for
penalty for a person who Undertakes any professional engineering work if his
name is not borne on the Register but jt also provides that the employer, who
employs for any professional engineering work, any person whose name is not,
for the time being, borne on the Register to perform professional engineering
work, shall also be liable for penalty as prescribed in the PEC Act itself. Thus
both the employee and the employe - would be liable to penalty as provided
under section 27 jf they undertake ‘or allow a person to Undertake professional
engineering work whose name is not b-rne on the Register under the PEC Act.

, ii.  As per revised promotion policy issued by the Establishment Division, vide oM
| dated 24-10-2007, the conditions for deferment of the Civil Servants are as under:-

a. Not undergone the prescribed training or nassed departmental examination. )
b. Non submission of Part-| and Part-ll of t1e PER by the concerned officer to his
Teporting officer in respect of hijs service_-n the present grade and the preceding

C. When the Boarg considers the record as incomplete, or wants to further watch
the performance of the officer or for aay other reason to be recorded in
writing. ' :

d. Disciplinary or departmenta| proceedings & pending against the cjvil servant.

. The civil servant is on deputation abroad to g foreign government, private
organization or internatipnal agency. '

f. The civil servant's inter-se—seniority is subjudice.

vi, As such, DPC considered the cases for pron-otion of the appeliant in accordance
with the Law/ Rules and policy without any disc-imination,
ON FACTS
1 Admitted to the extent that the appellant js Working as Assistant Executive Engineer |

L. 0 e T eExecutive Engineer (BS-18) is concerned, it is. imperative to mention that the !
T Hon'able Supreme GCourt of Pakistan vide judgement dated  03.10.2018 in -
C.P.No.78-K of 2015 clearly mentioned in para 23 that Government shall not allow

or
O HA B A who does not possess accredited engineering qualification from the
T ! accredited engineering institution and his narie is not registered as a register
o englﬂ%ér or professional engineer under the PE- Act. The fact of the matter is that
the-petitioner is not registered as Engineer with the PEC, therefore, he does not
“merit promotion to the post of Executive Engineer (BS-18) which is a professional

3. This para does not relate to the answering respordent, hence, no comments.

4. The petitioner is again trying to mislead the Hon'zble Court, the fact remains that his
name is not registered with the PEC as professioal or registered engineer. Hag he
been a professional engineer, his name would nave been registered with the PEC.

Contd. P13

\ 5. As stated against para 1 above
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,The judgement dated 03.10.2018 passed by the Apex Court is speaking one and

cannot be ignored as it has now attained final.ty,

This para does not relate to the answering respondent, hence, no comments.
lrrelevant_. No comments.

Not related to answering respondent, hence, r-2 comments.

The petitioner is just beating about the bust. The answering respondent being
Administrative Division of the Federal Government has to run its attached
department through set procedure and rules. At present, the Supreme Court of
Pakistan has settled the law that only those ::ngineers could be promoted against
the posts involving professional engineering w rrks whose names are registered with
the PEC. Whereas, the petitioner is not a registered engineer and cannot be
promoted as Executive Engineer (BS-18)

This para does not relate to the answering resrondent, hence, no comments.

This para is based on personal assumption >f the petitioner énd does not need
comments, however, the answering respondert never objected on the promotion of
B.Tech (Hons) holder to the post of Executive I:ngineer (BS-18). It is the mandate of

“the Federal Government to decide appropriate jualification for a particular post. Pak
PWD is an attached department of Federal Go rernmerit and the Department has its

own set of recruitment rules duly notified by the Federal Government. The
Recruitment Rules, for promation to the post of Executive Engineer provide following
criteria:-

i
!

T
l Designation and Person Eligiile Conditions of Eligibility |
BPS of the Post N
Executive- Engineer (Civil) | Assistant ' Executive | 5 years service in BS-17 and
(BS-18) Engineer (BS-17) person appointed initially |
© | must have passed
e departmental examination |

But having said all above, the Supreme Cou't of Pakistan vide judgment dated
03.10.2018 gave a note of caution that Goveriment shall not allow or permit any
person to perform professional Engineering wr rk as defined in the PEC Act who
do'ééif‘.‘;;not possess accredited engineering -qualification from the accredited

engineering institution and his name is not registered as a register engineer or

' professional engineer under the PEC Act. Since the orders passed by the Hon'able

Supreme Court of Pakistan are to be treated 23 Supreme Law of Land, therefore,
the department has no other option but to act in accordan_ce with the orders passed

by fhe_g‘:}upreme Court of Pakistan.

. No comments.

‘ON GROUNDS

The Petitio‘ner is trying to mislead the Hon'able Court. He has already filed appeal
No.1139(R)CS/2019 before the FST, Islamabac on similar facts, which is pending
adjudication before the said Tribunal, whereas, e has hot disclose this fact before

the Hon'able Court.

This para does not relate to answering respondert, as such, no comments.

Denied. No discretionary power has been exerc.sed by the énswering reépondent. A
The factual position has been elaborated in para “2 of facts.

Contd..P/4
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Pak PWD is an attached department of Ministry of Housing & Works and has to
abide by all the rules and regulations and Fas to implement all the orders passed by
the Apex Court. The factual position has besn elaborated in para 12 of facts.

As stated against para-d above.

PRAYER

In view of the above stated factual as well as legal position, the Hon' able Court may

Wi

ON BEHA..F OF/ RESPONDENT NO. 2

very kindly be pleased to dismiss the petition.

Mubammad Khabab Jaffar
) Section Officer
Ministry af Housing & Works
Government of Pakistan .
Islamabad
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' In the matter o : '
Writ Petition No. 2609 f 2020

Muhammad Khurs.eed
versus

Federation of Pakistan ar d others

WRIT PETITION UNDER ARTICLE 199 OF TH: CONSTITUTION OF ISLAMIC
REPUBLIC OF PAKI'TAN

_REPORT AND PARA-WISE COMMENTS FOR AND ON BEHALF OF PAKISTAN
N ENGINEERING COUNCIL (REST ONDENT NO. 4)

Respondent No. 4 makes the following submissions:

REPORT

\. In order to regulate engineering profession in Pak'stan, Parliament enacted Pakistan

Engineering Council Act, 1976 (“PEC Act”) which eceived assent of the President of

Islamic Republic of Pakistan on 10.01.1976 and it was ublished in the Gazette of Pakistan
Extraordinary on 14.01.1976. : :

B. It is pertinent to look at the scheme of the PEC Act :n order to gather legislative intent
thereof and wisdom of legislature:
i.  PEC Act defines ‘accredited engineering qu dification’ in the following terms:

“2. Definitions.— In this Act, unless there ‘s anything repugrant in the subject or
the context,-

(i) “accredited engineering qualification” mecns any of the qualification included in

the First Schedule o the Second Schedule;”

Thus only the qualification included i the F rst Schedule and Second Schedule
to the PEC Act is accredited engineering qua-ification,

ii.  Furthermore, the term “registered engineer” has been assigned the following
~ meaning:

“2. Definitions.~ In this Act, unless there i. anything repugnant in the subject or
the context,. :

(xxvii) “registered engineer” means a person who holds an accredited engineering
qualification, whether working privately or in tF .. employment of an engineering public
organization and is registered as such by the Cou 1cil. Registered Engineer shall perform
all professional engineering works except indepe dently signing design;”
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lii. . PEC Act assigns the following definitior: to the term “professional engineer”;

“2. Definitions.— In this Act, unless there is anything repugnant in the subject or
the context,-

(xxiii) “professional engineer” means a .erson who holds an accredited engineering
qualification and after obtaining a professional experience of five years, whether
working privately or in the employment ‘af an engineering public organization, has
passed the prescribed engineering practice examination and is registered as such by the
Council,”

iv.  Moreover, “professional engineering work” has been defined as follows:

“2. Definitions,— In this Act, unless th.>re i anything repugnant in the subject or
_ the context,- :

(xxv) “professional engineering work” meins the giving of professional advice and
opinions, the making of measurements and layouts, the breparation of reports,

computations, designs, drawings, plans and specifications and the construction,
inspection and supervision of engineering « orks, in respect of —

(a) railways, aerodromes, bridges, tunnels ind metalled roads;
(b) dams, canals, harbours, light houses;
<

(c) works of an electrical, mechanical, hydr wlic, communication, aeronautical power
engineering, geological or mining character;

(d) waterworks, sewers, filtration, purificat.on and incinerator works; |

() residential and nonesidential buildings, including foundations framework and
electrical and mechanical systems thereof:

() structures accessory to engineering works ind intended to house them; .

(g) imparting or promotion of engincering eds cation, training and planning, designing,
development construction, commissioning, operation, maintenance and management
w7 of engineering works in respect of computer engineering, environmental engineering,

ol chemical engineering, structural engineering, industrial engineering, production

engineering, marine engineering and nc il architecture, petroleum and gas
G6 MAR g7 jeNgineering, metallirgical engineering, agvi. ultural engineering, telecommunication
i S engineering, avionics and space engineering, transportation engineering, air-
T -+.conditioning ventilation, cold storage works, s ystem engineering, electronics, radio and
. tg"léﬁisggn engineering, civil engineering, electrcal engineering, mechanical engineering

- " sant biomedical engineering etc;

(h) organizing, managing and conducting t} » teaching and training in engineering
universities, colleges, institutions, Governm. nt colleges of techinology, polytechnic
institutions and technical training institutions:

(i) preparing standard bidding or contract documents, construction cost data,
conciliation and arbitration procedures; guidel nes for bid evaluation, prequalification
and price adjustments for construction and covsultancy contracts; and

.
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(i) any other work which the Council may, by notification in the official Gazette,
declare to be an engineering work for the purposes of this Act;” -

. professional engineering work if he does not Possess an accredited engineering
qualification from an accredited engineer-ng institution and is not registered as |
a ‘registered engineet’ or 'professional engineer’,

vi.  Furthermore, s. 27 of the PEC Act also provides a penalty for an employer who
employs for any professional engineering work any person who does not possess
accredited engineering qualification from an accredited éng_ineering institution
and is not registered as a ‘registered engineer’ or 'professional engineet’ under
the PEC Act. For sake of convenience, s, 27 is reproduced as follows:

“27. Penalties and procedure,—

(1) After such date as the Federal Govermment may, after consultation with the
Council, by notification in the official Gazette, appoint in this behalf, whoever

undertakes any brofessional engineering work shall, if his name is not for the time
being borne on the Register, be punishzble with imprisonment for a_term which
may extend to six months, or with fine ¢ hich may extend to ten thousand Tupees,

or with both, and, in the case o 4 cont nuing offence, with a further fine which

-may extend to two hundred rubees for every day after the first during which the
offence conf¥nyes. ‘

(2) After the date appointed as aforesaid, whoever empl s_[or_any professional
engineering work any person whose name is not for the time being borne on the

. Register shall be bunishable, on first conwiction, with imprisonment for g term

which may extend to six months, or with fine which ma extend to five thousand

Tupees, or with both, and on a se;ond or subsequent conviction, with

imprisonment for a term which may exte 1d to one year, or with fine which may
extend to ten thousand Tupees, or with b th, :

St © " (3) Whoever willfully procures or attempts tc procure himself or itself to be registered
¢ 4 under this Act as q registered engineer, pr: fessional,engineer, consulting engineer,
' constructor or operator by making or prodi-cing or causing to be made or produced

any false or fraudulent representation or leclaration, either orally or in writing,

and any person who assists him therein siall be punishable with imprisonment

for a term which may extend to three mor.ths, or with fine which may extend to
- five hundred rupees, or with both. . '

.

(4) Whoever falsely pretends to be registered :nder this Act, or not being registered
under this Act, uses with his name of title any words or letters representing that
he is so Tegistered, irrespective of whether cny person is actually deceived by such
bretence or representation or not, shall be punishable with imprisonment for a

. term which may extend to three months, cr with fine which may extend to five
 hundred rupees, or with both,

(5) No person undertaking any professional - ngineering work shall, unless he is
registered under this Act, be entitled to recocer before any court or other authority
any sum of money for serices rendered i s. ch work,




hold any post in an engineering or anization wherte he has to perform. professional

engineering work.

. (6) No court shall take cognizance.of any offence punishable under this Act save on
complaint made by, or under the authority df, the Council.

(7) No court inferior to that of a Mugistrate of thé ﬁ'rst‘ class shall try any offence
punishable under this Act.” [emphasis added]

vii.  Therefore, a bare look at the scheme »f PEC Act brings to light the legislative
~ wisdom thereof to the effect that where a post requires an incumbent to perform
professional engineering work as defined in PEC Act; such apost must only be

filled by a person who: o

i, possesses accredited engin: ering qualification from an accredited
engineering institution; an.|

ii. - is registered as a “registere.d engineer” or “professional engineer”

under the PEC Act.

C. It is necessary to mention that the august Supreme Court of Pakistan has vide its judgement
" dated 03.10.2018 in Maula Bux Shaikh and others v. Chief Minister, Sindh and other, reported as
2018 SCMR 2098, held: '
o ’ <

“....however with note of caution that governm. nt shall not allow or permit any person to
berform_professional_engineering work as defined in the PEC Act, who does not possess
accredited engineering qualification from the accredited engineering institution and his name
is_not_registered as_a registered enginecer or professional engineer under the PEC

- Act.”[Emphasis Added]

D. Furthermore, in the judgement rendered by the augr'st Supreme Court supra, it has also been

held that:

“It_is_common _ground that neither Dibloma 10t _B.Tech (Hons) Degree are accredited
engineering qualification for the reason that ther- is no reference to the Diploma and B.Tech
(Hons) Degree in the accredited engineering qu. lification provided in the first and second

El

@Jﬂ"' h LT schedule of the PEC Act.” (Emphasis Added]

Vo T
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_E 'PI-DA&}‘% case of Muhammad Younus Aarin v. Province of : irdh and others teported as 2007 SCMR
06 Hnng; ', the honourable Supreme Court of Pakistan hes held that:

- :
e diploma holder being not a professional e gineer in terms of PEC Act, 1976 cannot

hold a post carrying responsibilities of a qualified rrofessional engineer,”/Emphasis added]

F. The august Supreme Court has, while interpreting the PEC Act, in Pakistan Diploma Engineers -

Federation (Regd.) v. Federation of Pakistan reported as 994 SCMR 1807 held that:”

“The High Court has clearly stated that the brovis‘ons of.the Act were wide enough to include

cases_of those persons engaged in professional er:zineering works whether employed in any

brivate or Governmental Qrganization, if they are called ubon to undertake any professional
engineering work, as defined under the Act.”[Emy hasis added)]
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(5A) No person shall, unless registered c; a registered engineer or professional engineer, .
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“.. the respondent Ny, | is directed pop to consider Dinoma-holderigB. Tech{Hom.) for
bromotion against the post Specified for brofess:onal engineers, .., ” [Empbasls Added]

- Insofar a5 equivaience of B. Tech (Hons) and B.E/B.Sc (Engineering) is concerned, pleage \
note that both disciplines are distinct jp, their raryre as well a5 Tequire differen; set of i

focuses‘on implementation while latre, emphasis on the research and design, Moreover,
engineerg generally Operate jp conceptyg] desi,n, innovate solution and  produyct
deve!oprnent while technologists generally wop i applied Nature of johs like testing,
construction, fielg work, Operations, efc. :

“ .
I Asto baragraphs ] and 2, its contents are denied, Itis. ontended thae where 3 Post requireg
AN incimbent ¢ p ’

S ;27_-As;to Paragraph 3, i contents are denied a5 Misleading, Insofar €quivalence of

R Tech‘ﬁbfiogy and Engineering Degrees s concerned, plegse hote that thjs c‘ontroversy is
' transpiring from, last four decades. To 8ain complee insight into the issue, it js Pertinent to
direct -the attention: of ¢he Hon'ble court to the foliowing facts, University Grants
: .’"Commission “UGcry . Predecessor of Respondent No. 3 - j, the 39t Meeting of its
Equivalence Comrnit't_ee held on 12.02,1998_ concluded thy, “the degree of B.Tech (Hons) is no¢
'vsi'rﬁi'lhr',tg,.-B.E/B.Sc En neering degree, Both the degrees of B.E/E s, Engineen'ng and B.Tech (Hons)
be coiisiﬁie“red as two distincy disciplines of knowledge in the field ¢ Engineen'ng and Technology and
should baralle] ¢, each other, However, g Tech (Hons) may be tr.ated 4, bar and compatible wih,

regarding eqUivaIency/compatibiiity of B.Tech (Hons) with B.Sc Engineering be
. withdrawn immed iately since B.Tech (Hons) courses are impler, i€ntation orjented while B.S¢
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Engineering courses are design and research oriente:. The recommendations of the NCRC
were placed before Higher Education Commission’s Committee of Experts on 11.03.2014. -
The Committee of Experts unanimously endorsed the recommendations of NCRC that
“B.Tech (Hons.) is not equivalent to B.Sc (Engg.). Both the degrees of B.E/B.Sc Engineering and
B.Tech (Hons.) be considered as two distinct disciplines o* knowledge in the field of Engineering and
Tgchnology and should run parallel to each other.” The Committee of Experts further held that
“there is a need of further progression in the field of Tech-ology in universities and holders of B.Tech
(Hons.) should be given ample opportunities to underrake further study in their own field of
specialization.” In the Meeting of Equivalence & Accreditation Committee of Respondent
No. 3 held on 02.12.2014, the recommendations made by the Committee of Experts in its
Meeting dated 11.03.2014 were formally approved. In the light of above, it is established i
that B.Sc (Engg.) and B.Tech (Hons.) are not equa’; and the same has been endorsed by
UGC and the expert committees constituted by Respondent No. 3. Furthermore, it has
been contended that there is a global consensus that technology is a parallel domain of
knowledge, and stands equal to erigineering education. Please note that such contention of
Petitioner is misleading and lacks reasoning. No specific examples of global trend or
empirical data has been furnished to support the Petitioner’s contention. Report may kindly
be read as an integral part of comments to this paragraph: ‘

3. As to paragraph 4, its contents are denied. Report and comments on paragraphs 1 and 2 of
the captioned writ petition may be read as an integral part of comments to this paragraph.

4. As to paragraph 5, its contents are correct.

5. As to paragraphs 6 and 7, its contents are denied ac misleading. It is pertinent to mention
that B.E/B.Sc Engineering and B. Tech (Hons) are .wo distinct disciplines of knowledge in
the field of Engineering and Technology. The Pe:itioner has failed to understand that
B.Tech (Hons) may be treated at par with B.E/B.S: Engineering degree holders as far as
grades, pay and promotions and other benefits are concerned. Report and comments on

£ paragraph 3 of the captloned petition may kindly be -ead as an integral part of comments to

i these paragraphs.

B 6. As to paragraphs 8, its contents are denied. It may bc noted that the PEC Act makes it clear
' that any post requiring incumbent of perform profcssional engineering wotk shall only be
conducted by a person having accredited qualif cation and registered engineer with
Respondent No. 4.
oo R
SBTT T TAs to parggt;aph 9, its contents are correct to the ext2nt of Respondent No. 4's deliberation

LAY
not regulating the technology regime as communi: ated in Respondent No. 4's letter dated

o>
29.08.2016.

! .

‘ Gl #AR 2R

) o paragraph 10, its contents do not pertain t> Respondent No. 4, hence, need no
! ‘ ’ 'cbmfnen;s.‘

i

As to paragraph 11, its contents are demed as 11isleading. Report and comments on
‘paragraphs 8 and 9 of the captioned writ petition n ay kindly be read as an integral part of
comments to this paragraph. '

10. As to paragraph 12, it may be noted that the legislzture has defined the job description of ‘

- an engineer as being someone qualified to perform p-ofessional engineering work. Thus, any .

work which falls under the purview of professicnal engineering work shall only and
exclusively bé performed by a professional enginezr and registered engineer within the
meaning of the PEC Act.
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11. As to paragraph 13, jts contents do not per yin to Respondent No, 4, hence
comments, :

As to grounds ¢, d and e, its contents are denied -o the extent that the Petitioner has failed -
to provide anything substantial to illustrate Respe ndent N, 4 acting against the letter and |
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In view of the fore-going Report and Para-wise co.nments, it i prayed that the captioned l
Writ Petition may be dismissed.

_ honourable Court may leem just and appropriate may a]
granted, '

AR RespondentNo. 4/

ENGR. DR. NASIR MAHMOOD KHaN
SECRETARY / REGISTRAR
PAKISTAN ENGINEERING councyy

\ Counsel

Armaghan m

Advocate High Court
CC# 00012




¢ W.P NO. 2609/2020
' TITLE .
! _ ‘fEf:DJasr'g: By e e
. . Slary EEEI =
Muhammad Khursheed | SET) ‘.2».:“"‘_” _
v | - e PETITIONER
S VERSUS
j'[ Federation of Pakistan & Others,
..................... RESPONDEM"S
‘:}:
j * WRIT PETITION UNDER ARTICLE. 199 OF THE CONSTITUTION OF ISLAMIC
jj REPUBLIC OF PAKIST/N 1973. |
" _ B . | e ‘ . - ]
! ‘ étatemcnt on_behalf of respondent No.] for adoption of para-wise
= ' comments of respondent No. 4

«© -

That the above Writ petition s pending before thig Hon’b]
Tespondents have beep dire

¢ Court and
cted to submit Teéport and para-

wise comments,

. That Pakistan Engineering Council ( PEC) being res
submitted its An|

Teport and para-wise Comments in t} e titled case with the prayer to
dismiss the instant writ petition. ‘ : '

R e g

[

On behalf o Resjmndent No.1

. AHMAD IQBAL
Admin Cfficer {Lezal)
Government of Pakistan

M/o Science & fechaology

Islamabad
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- . a
war Teheer J awaali, Igbsl Hameedur Rehman and Qazi Frez ism, 33

KHYBER PAKHTUNKHWA th

Prescnt: Al
herge--

. ]
GOVERNMENT OF rough Chiel Gecretary and ot
Appclinnts ¢
™
othcrs-—-Respondents
. ] -

ded oni 24th November, 2014.

\ersus
MUHAMMAD JAVED and

Civil Appeals Nos.795 10 £05 6£2014, dec

(On appeal from the judgment dat
Tribunal, Peshawar in Service Appeals Nos.

od+26-2-2014 passed by th> Thyber Paktunkiiva Service
1175 1o 1184 0£2012)
rtment (Recruitment,

() Khyber I’nl{htunldlwa.lrrigatiou and Tublic Health Eogipeerin - Dep2

apd Appointmcnt) Rules, 1979
----Appcndex-—-Khyber Pakhtunkhwe Service Tribunals Act { of 19749, S. 3. Promotion quota:
reduction in—-Provincial Government changing promotion criteria by preseribing higher \education
qualifications- Service Tribunal, jurisdicﬁon of---Sub-Engineers 13PS-11) (respondems) were
appointed in"lrrigation Department on the basis of having a diplemd in Associate Engincering and
cnjoved 20% reserved quota for promotion to the post of Assistant Engitser (BPS-1T) 85 pravided in the
Jhyber Pakhtunkhwa Trigation and Public Health Engineeﬁr-g_.)ep ent (Recruitment ‘and
Appointment) Rules, 1979---Said Rules were amended and stipulate} promotion quota of appellants was
noti who possessed

reduccd 10 15% and a new category tho e gub-Enginee:s

(for proriotion) was created for tho
a degree in B.Tech. (Hons.) and who had passed Grade — examinations with:3 minimum
{lants conten! i

e years-—--Appe + of degree hold®rs

he promotion ProsPe | directed the provincial
o reconsider the am antime 'put on ho

ity---Amendroent Wace | in question was not

i ive---Service Tribunal

huadred and thasty diptomsd holders

sherefore, in Ithe, opinion 0

oevice of fiv
Tad reduced

the fact that there were one
B.Tech (Hous ) d-grees,
Concern of ihe Tr'\_b\mal

I -

whereas thirteen graduates having {
{ it wos necessary 1o preserys the quota of the diploma 1olders--- ot U

. less qualificd persons {hey should have greater prospetts for

ad irproved their qua\ifxcaﬁo

dim

t and those who had higher qualiﬂcations of w):o h )

not have an advantage--- i d concern-oi the Tribunal W 3 mispleced---

. , the Rules in guestion was a policy matter and the Govemment V/as "mpowcrgd td_re?:z_e t}&:‘p ot

(R } -Enpineer j a, and also to creatc a'sepasa 3 promotion quota for those holding.
S quota of 50 g i i had clearly exceeded its

holding diplom 0
also not justmeab\c-—-Servm Tribunal C
ideration of the impugned

B.Tech (Hons.) degree; the sam not

b - fon in issuing directions 10 Provmcxal{ Go

o amendment an by pulting on hold the promotions under ths arended Rules---Appe
of Service Tribunal was set aside.

retary M/0 Education

2014 SMR 997 ref.

ey et
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Phone: +9231-00802.780
H-8/1, Higher Cducstion Commision, Inlamabod

To The Honourable

1. Chlef Sacrotaries All Provinces

2. Heads of All Organixations

3. Sacretaries of. Federal & Provincial: Public
Service Commlsslon Pakistan.

Subject: Appoinlment/?romouon of- 4 years B.Tecli(Hons)/B. Sc{Teclmo!m,y)
/B.8c(Engg) Technology Dograe Holdors in Grade 17 & Above

Dear Sir/Madam, ‘

It is brought to your kind notice that previousl. Engineer's recriitment Rules are
prevailing os B.Sc(Engg) registered with Pakistan.Engineerlng Councu .

.But now, subject mentloned degrees are being awarded by UET' s/PrEvate Sﬁ\ctor
Universities of which status Is at par and compatible with 3.Sc_(Eng_g)/B.E degree, The purpose
of this prdgramme Is to meet Increasing Technology manpower instead of theory Engineers In
Paklstan, |

So, the Technology Education covers the samaz tOchs for Freld engmeers/Engg
Technologlsts & thelr knowledge is more applled In nature as. opposed to purely theoretical -
knowledge. The work of applled Engineers is usually focused on position of the technological

spectrum closest to ‘product Improvement, manﬁfacturlng, construction, séfely and Engineering _
operational functions. o ‘ . ' ]

Consequently, Govt. of Pakistan. has:established N itional Technology Councll (NTC).to
accredit and register these gra'duabe's'v!:dbiégazfetbé Notific stion Nb;:l"g.-3¢H.ECJH\R3\1/.2015/47'23;,,
dated:02-10-2015 (coples attached) Instead of PEC whict has started Its functlon as wabsite
wivey. nic-hec.ora.pk NTC shall administer. policies proced ires and criteria for revision aof the
same. v :
‘¢ 1t will be appreciated if Techn‘dldéy ‘gr‘aduﬂw"ber;f-éltM&d;i,td.-appear In Tests/Interviaws -
for jabs In Grade 17 & above, amend!ng saMce mles,

Technology gradates will perform better than Theory Eng1neers 2

. With best regards. ' :

' .‘(‘Qurs:AFai.thfully.

- . - t A
. 7 apa—v——— : [
- ' h
+ 5 N

0/A. a8 above ' - H.Vaqnob Raza

N ‘ Conver :rAll Englneering Technalogles

* : ' Natio! ml'mchnology Council, HEC .
C. C / .. , \.’tj‘,’.“
1. Maj Gen (r) Akbar Saeed Awan Contact:. +gz 333 310'77“ ' "

Chaleman NTC
HEC-8/Isiamabad

'» Aa[/c‘:’)stcd. |

4
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Fromotion, criteria. {or---Educational qualifieztions--Govermment ¢ angine i serin
rrc::jribing higher educational qualiﬂcmi0:11«~-Efﬁ,:ct-mWI'lcr1 talent, skill e :2:;.1::%%;;02:: f;'f\:':’g;nbx

_rrovided opportunity to cabitious emplayess, and if those amoupst t.om vhio were better Eiﬁnliﬁ’nﬁ
--czived a differentinl focus it benefited the duparment and the proo ol the cn;xntry asall ;:“;i‘
surw'rml‘? were there to serve the people-—Similarty, if the bar to s-pi%tu Iﬂyhér p;s‘i}iona \r é‘
promotion) was raiicd, it encouraged sod motivated eimployess tu fa i wwnership of their ca;i-na;:n md
personal devolopmzni---Morcover, when higher edvcational qualifie~ic s end talent was appreciated it
made‘ﬁ)‘r_ 1 marc tronspareng-aystem of advancement and mey also holp o xetain talented individugls in
an orpamzation. '

i

< (c) Service Tribunals Act (LXX of 1873)—

oS, J---Constitution of Palistan, Art. 212(1)a)--Service Trikana!, i risdiction of-- Civil| sorvieg—-
Promotion criteria-- Educational qualification-—--Gaversent  che-giag prometion crieria by

mroseribing higher eduentional qualification--Policy antizr— Where the Governmeont, ag o policy

matior, vanted 1o restrict promoiion tn these having depregs, o7 cronts ¢ other satepory of sué:h'pcrsorﬁ,

it wis not vltra vires of any lan nor wes it unreasonahle—-Such motfar 2li within the axelugive demain

- of thr Government, which, in the obsense of demonstrable meds fides oo 1ld, not be agsatled. v -

917 and Fida

Exceutive District Offcer (Révenue) v, Hoz Husssin ord onoth - 2912 PLC (C.8)
701 raf
[

Hugsain v, The Secretary, Kashmir Affairs and Morihorn Adffeirs Divise 1 FLI 1995 3C

" (d) Sorvice Tribunals Act (LK of 1073)~

i

-8, 3---Constitution of Pakistan, Art. 212{1))--Civil gervine e romotion, right of--Promotion
criterias-Tusticiability---Meither promotion nor the criteriv. set owt t sapire for promotion-could be
catenorized as o 'right’ that could be josticeable. : .

Zafor Ighal v. Director, Secondary Edueation 2006 SUAME 127 vl

Mian Arshad .Tar'n, pdditional A~G., Khyber Falthfunkhea or Apreilants (in Tisil Appeal
No.795 0f 2014), ' .

. .
Ghulam Mohy-ud-Rin Malik, Advoente Supreme & 0Th 138 iexpandents Nos, 2 - 4 {in Civil
Appeal M0.795 of 2014). ’ . .

Nemo for Respondents Nos.1, 3 - 8 {im Civil Appar 110787 5 704, N o
Ghulam Moby-ud-Din inlik, Advocate Suptom® Cont o Appellants (in ‘Ci'\liil' ;Afgpenl's-'
Nng 706, 797, 799 - 801, 404 and 805 of 2014): o o
Mian Axshad Jan, Additional A~G., Kyhor Dol @ Posgondents Mosd - 4 Gn Civil
Appenls Nos.796, 797, 792 - 201, 204 and 805 of 2014).
Taz Anvear, Advacats Suprenic Court o * M.E. Thattak, £ lvgeste-on-Record for Rospondent
.\ No.5 (in Civil Appeals Nos.796, 797,799 - £01, £04 nnd RS o 20T

Nos.6 to 9 (in Civil Apyeals Nesd 5, 797,799 - §oi, 804 ond BOS5 of

i B Nemo for Respondants
L ama).

wOrﬂinc/l'av\r,’contchL‘- asp?Ca Wles~20158729 6/1/2013
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by ' Ten.per cent by selection on merit with due regard to seniorlty fic n amongst sub-engineers of
the Deptt: cancerned in which the vacanecy occurs, who hold a degree: and

() . Twen}y per cent by selection on merit with due regard to senicr -y from amongst officiating
Assistant Engineers of the vacancy occurs, who hold a diploma.”

As emended vigiNotiﬁcation dated 27th Febiruary, 1999:
"a)  Sirdy five pereent of the total posts by initfal récmitment;

(b) Ten pércem of the 'total posts by prometion, on the basis of senior y-cum-fitness from amongst

the Sub-Engincers possessing Piploma at the time of their induction into r *rvice but acquired degres in
*.Engincering during service; o

) Ten ;ercem'of the total posts by Promotion, on the basis of seniori- y~cum-fitness,. from amongst

the Suh-Engincers who joined service as Degree holders in Engineering; ar! '

(4) Filtcen percent of the total posts by selection on merit with cue regard to seniority, from
nmongst the officinting Assistant Enginecrs/Senior Scale Sub-Engineers, ae {sic] who hold a Diploma
in Engincering and have passed Departmental Examination;

Provided that whe-e a candidate under clause (b) above is not a~ 1ilable, the vacancy shall be
filled from aimongst Diploma holders Sub-Engineer;

Y N . f
Provided farther that Wwhere a candidate under clause (c) above is n. t available, the vacancy shall
be filled by initial recruitment.” : e

As further amended by Notification dated 17th February, 2011;

“(m)  Sixty five percent by initial recruitment. .

1 .(b) "len sercent by promotion, on the basis of seniority cum ﬁu‘;'gss, fx:c-.n amongst the S'ub-Ex_mgine.er's
" !+ who ks scquired-during service degree in Civit or Mechanical Engineerin . from a recognize university.

(c) five percent. by promotion, on the basis of senjority;_ cum ﬁp ess, from antongst i Sub-
" Enginfer's who joined service as degree holders in Civil/Mechanical Engi gbring and

(@ twenty percent by promotion, on the basis of senigvrinr-cm-f ness from amongst the Sub-
iiﬁginccr's, who hold a diplama of Civil, Mechanical, Electrical or Aute Technology and have passed
Departmental Grade A examination with ten years service as such.

- Note: Provided that where candidate under Clauses (b) ard '5) above is not available for
promotion, the vacancy shall be filled in by initial recruitment.”

As finally amended by Notification-dated 25th June, 2012:
"(ty  twenty percent by promotion, on the basis of seniority-cum-".tness. from amongst the Sub

Engineers, having degrec in Civil Engingering or Mechar_ﬁcal Engineeri ‘g from 2 recognized university
and have {mssed departmental grade B&A examination with five year se” nee of suc?h.

) — i i i cdes ; 2 6/1/2015
1. hllp://www.pukistanlawsxte.-com/LawOnhne/law/comentZl.asp?C7asude. 20155729
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the Su.b- Ingineers having Degree in
be reckoned.

and thei seniority 18 10

=03, 2 Joint senjority list of
ing shalf be maintained
t 8s Sub-Engineet.

Note:- For the purpas £

Ciil Enpineering of Mechanic
[rom the datc of their 1st pppointmen

am-fitmess, from amongst e Sub-
4 A cxamination

on the basis of senjorit -
te. Grade B an

() “wgight per gent by promotion,
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Reliance was also placéd upon the following precedents:--

Dr. Alyas Qadeer Tahir v. Secretary M/o Education (2014 SCM2.997)

Exceutive District Officer, (Revenue) v.1jaz Hussain (2012 PLC (C.5.) 917)
Zafardgbal V. Direstor, Secondary Education (2006 SCIMR 142 )

';0 Fida Hussain v. The Secretary, Kashunir Aﬁairs; and Northerr Affairs Division (PLD 1995 SC
8] .

5. That Mr. fjaz Anwar, jearned counsel appearing for the 1t spondents (appellants béfore the
Service Tribunal), urged that the Tribunal had jurisdiction 10 decid:: t-e matter as the gmendment to the .
Rules had affected their terms and conditions of service and in this -gr-ard placed reliance upon the cases
of Muhammad Mubeen-us-Salam V. Federation of Pakistan (PLD 2016 SC 602) and 1. A. Sharwani v.
_ Government of Pakistan (1991 SCMR 1041).
~ 'He further stated that, at the timé when the appellants bzfc-e the Tribunal joined"service the
Rules prescribed o cerinir quotn for promotion 10 the next higher grde of Assistant Engineer and such
\ quota could not pe reduced as it would adversely affect their prosj: :cts of advancement. It was lastly
N contended that there were 2 large number of diploma holder S.b-Engineers whereas only a few
N possessed B.Tech. (Hons.} degree. )

| That the appeal againstthe judgment of the Tribunal lies <o T1is Court if it involves a sibstantial
H -, § qubstion of law of public {roportance (sub-article @) of Article 21. of the Constitution of the-1slamic
A Rcpublic of Pakistan, 1973) and. if leave has been granted, In these ¢ wes leave was granted by, this Court
a8 . yide order dated 29th May, 2014, relevant portion whereof is reprodi.ced hereunder:-- '

: ‘I - . Yaving heard the jcarncd coimse\ for the petitioners in Ci. il Petitions Nos.592 to 601 0f 2014
fHel; -+ and lcarned Advocate-General, Khyber Pakhtunkhwa in Civil Petition No.230-P of 3014, leave to appeal
o is.granted in all these petitions inter alia to consider whether t'€ rules for promation of Assistant

Engincers (BS-17). Jrrigation Department, could be subjected tc judicial review -beforc the Service
Tribunal..." .

Thc" question whether the Tribunal can impinge upon the T ght of the Government td make rules
stipulntin'g“lhe criteria for prometion, and having done so the Gt semment tannot change the same, 1S
undoubtedly a substantial question of law of public importance

7. With the help of the learned counsel we have examined 2 Appendix to the Rules and we have
not been able to detect that the amendment finally made there'o Was with a view o accommcgi;z;e
specific individuals or for any other ulterior motive. We have .1so gone through the cop}entsfo g
service appeals whetein.no allegationof mala fide was {evelled. Therefore, the only questions 0 our

cansideration aré, firsily, whethet the Hon'ble Tribunal exceedes- its jurisdiction and, secondly, whether

1

il

"

St Ladtie it 2 BY JP

P

TEngincers.
e

L —

HIGH COURT PESHA

8. The Tribunal appears to have been impresse
. holders whercas there were only 'thxrteen, graduates
. opinion of the Hon'ble Tribunal it Was mecessary to_prescrve
" concem of the Tribunal ¢ffectively meant that if there arc marn.

h&t}xilwww .pa\:is&arﬂaws’xte.com/LawOrﬂincllawlcontenm A5

g | AT~
- ,\T?mf’ji@g\

amongst them 3 separate quota of degree holders. W},‘E. would BES' ! b?

d th'z.u ther ¥
having B. ech. (Hons.) degrees,
the quota of the diplo

) 3 ‘diploma holders herein) could not be reduced, a0
the quata of any cless of emplc}yees( iploin e o promo

e

tion as Assistant

were one hundred and hirty diploma

therefore, in the
ma holders, The

less qualiﬁaa persons they should have
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. . z"’/ greater prospects for advancement and HG5€ who had higher cualifications or who had iinp;ovcd their

' ! . i
oy 10 That it was not n cnse of the nppellaniy bofore the Tribunul Ut they were provented {rom

. : Anles,tcd

‘Qualifications should riot have an advantage. The aniicty, of the Tribunal in this regard was misplaced.

:]n ‘;he tcported case of Dr. Alyas Qadeer Tahir v. Secrctary Mo Education (2014 SCMR 997), it was
Cidi-- e

AL

| "Its right to improve and update its service structurr. ! keep pace with mocé'n age which is
indisputably the age X3pecialization cannot be restrained or r~stricted on the ground that at the time of
appointment of one or a few civil:servants, such qualificat en was not a requirsment, for promotion.
Highet qualification or a more spe‘ciélized qualification for a post in a higher scale-is-a need of the hour
which hasxg be taken care of. The vires of validity of Rules ur amendments thertin attending to such
aspects, cannot, therefore, be looked askance at. The more se when there is absolutely ‘nothing in the

l Rules to show that they are either person specific or:an off shoot of mala fides.” ]
9. That wherc talenf, skill and capability is rewarlen it provides opportunity to ambilious
employees and if those amongst them who are better qualified receive a differential fogus it benefits the
depariment and the people of Pakistan, as all civil servants a-e there to serve the people. Similarly, if the
bar to aspire to higher positions is raised it encourages and rotivates employees to take.ownership of
their carcers nnd personal development. Moreover, when higher cducational qualification and talent is
npp(Geiated it makes for a more transparent system of advar cement and may alse help to Fetain mlcntefd
. individuals in an ofganization. - =

/

\ tmproving their quulificotions, therefore, if the -govemmiets, 08 a policy matter, wants to restrict -
promotion 1o those having degrecs, or create another categery of such persons it is not ultra vires of any
law (cven though no law was cited in this regard) nor is it unreasonable. The matter fell within {he -

exclusive domain of the Governmeit, which, in the absence of demonstrable mala Fdas could, notbe

" 1. assailed as held in the case of Exécutiye District Officer (Revenue) v.\Ijaz. Hussain and another (2012

FLC(C.S.) 917), as under:~
A

1t ’ X .
9[F the said power is éxescised in a mala fide manner, it is the particular mala fide act which can
be challenged and struck down.”

"The framing of the recruitment policy and the rules thereunder, admittedly, fall in the execative
domain, The Constitution of Islamic Republic of Pakistan is based on the well known principle cif
trichotomy of powers where legislature is vested with the fur:tion of law making, tac excoutive with its
cenforcement and judiciary of interpreting the law. The Cout can neither assume the role of a policy’

"+ maker or,that of a law maker." '

-,

v

" stmilarly, in the case of Fida Hussain v. The Sesre oy, Kashmir Affsirs and Northern Affairs
Division (PLD 1995 SC 701), it was held, thati—~
"It is exclusively within the domain of the goveoament to decide whether a pacticular

. = qualification will be considered sufficient for promotion ot a particuler Grade 0 thigh;r Grade and it
% is also within the domain of the Govemment to change the above policy from time to time as nebod

can clgim any vested.right in the policy.”

i i teri i otion ban be categorized as &
"~ ‘That neither:promotion nor the criteria set out to a.pire for promotion e
‘right' that could bepjusticcable. In this regard refercace may be made to Zafar Igbal v. Director,

Secondary Education (2006 SCMR 1427), wherein we kad } eld, that:=- .
v "The Government is always émpéwered 10 change ‘he promotion policy and t.hc domain of the

h\tp'//ww'w.paldstmﬂawsitc.com/quOnlinc/law):omeutll .a5p?Casedes=20158729, 6/1/2015
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12 TlJr: Tribunal l‘md.,eircctcd the Government, "for Tecors deration of the im

S

b
n
- i L ..

-t Judgemcnt

' pugned amendments"
and further directed that, "promotions under the ‘amended ruls b put on’hold in the meantime " The

Hon'ble Tribundf had clearly exceeded its jurisdiction in issuing Luch directions.

13. - In conclusion, since it was a policy matter the Goverirent was empowered to reduce the said
quota of diploma holder Sub-Engineers for promotion to the jost of Assistant Enginetrs and also to
tréale a separate quota of B.Tech, (Hons.) degree helders far promotion to the post of Assistant
Engineers; the same was also not Justiceable, and in directing the Government to reconsider the same

and to hold in abeyance the promotions- made in accodance with the Rules 8s finally amended the
Tribunal exceeded jts jurisdiction, '

4. That we had allowed these n]:;pcals vide our short orde-

dated 11th November, 2(314 reproduced
hercunder:.. .

"We have heard the arguments of the learnsd ASC; representing different parties in thesa
connected appeals. For the reasons to be recorticd separately, th-sc appeals are allowed, the judgment

* dated 26-2-2014 is sct aside and consequently the service apper's filed by the respondents before the

The aforesaid are the reasons for doing so.

~

MWA/G-7/5C Appeal allowed, .

; ﬁWW

i Bul
ihn Afrasizh o
'M}(‘akgkhe\ hdvocate

HIGH COURT PESHS .

' “p //l\ WAY, pa.kistaﬂlawsite com/LaWOnline/iew/wnlenul.mp ?Ca des 20158 29
plagaM . . ) ' 7

—ed

s

Wy
o LR i o

4 -
DR P

r
R .
(Y

\ &'h‘- 1:3.-:
|

F-

w

‘
ny
104 -

70,
"
e

Vo oyt
R

1o
e

-

T

L

o




e Tt st T R IS N O S R

T

bk e

ARLITLLS SV IMREMEL COULES O DAL AN

Ah.- L0 -
(REVIEW JURISD STION] T

' PRESENT: )
ML, JUSTICHS IJAZ AHIMES D CHAUDMHRY .
MR, JUSTICE DOST MUH.-MMAD KHAN
MR, JUSTICE QAZI FALEZ :3A

" CR.P NOy, 495 TO 499 OTF 2014 I

"CIVIL APPEAL NQs, 796, BOO, 801, 894 & BOS OF 2014

T review this Court’s judpment dated 11 112014 passed in Civil Appent
Nox. 795w ros/u0 Ly

Muhammad Javed
Warrpar Shink

Sabie Mussain
Anzorat Ul
Marid Gul

.

{In CRP 995/2014)
[ CRP 496720 ()
{In CRP ag7/2014)
{l1n CRY -m:\/:!nm;
lIn CRP 499/2014)
... Putitioners
VERSUS

Govertimoent of KPK throuph Chicl Seere ey cte

[ ot e
... Respondenls
For the Metitioners: Mr. ljaz Anwar, ASC
For the Respondents:  N.R.

Date of Hearing: 12.01.2015

i . % oRrDER

IJAZ AHMED CHAUDHRY. J.- Learncd counscl for
the petitivners has lailed to point oud v error apparsat on the

face of record in the judgment under :wview and iastead tried to

Sd/- Ijﬁz Ahmed Chaudhry,]
Sd/- Dost Mubammad Khan,l
Sd/- QaziFaez Isa,]

Lo ' : Supofyitenoent i}
~Z-tglnmabad, the : Su,";TC'T‘-GE urt ot Pakistan

120 ol January, 2018 : ' P isiamavad’s
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PESHATIAR —

BEFORE PESHAWAR HIGH COURT
WP No. 22 5\\, E /2018

4 Badshah SDO PE547 Irrigation

1. Niaz . Badshah S/ o Saee
Department posted at Mardan Irrigation dybh Diti ion Mardan
A Saifullah Khan S/o Abdullah Khan posted at €T jinage irrigation
Sub Division Warsak Road Peshawar
3. Amanullah Khan S/o Hamaish Gul sDO BS-17 posted at
ision Charsadda. -

Charsadda Imgatxon Sub Div
eshan Zaheer s/ o Jalat Khan Zaheer Sub Enginecr

\ 4. Muhammad Ze
) BPS-12 posted at Civil Canal Sub Division Warask Road Peshawar
Petitioners

VERSUS

Govt of KPK through Chief Secretar; Civil Secretariat

1.
Peshawar
2. Secretary Trrigation to the Govt of K'K Civil Secretariat
Pesahwar
3,  Secretary Establishment 0 Govt of KPK Civil Secretariat
} Peshawar
‘g Secretary taw and Parliamentary Affairs KPK Civil’
Secretariat Peshawar
to Govt of KPK Civil Secretariat Peshawar
EUTUURRRP Reqpondents

5,  Secretary Finance
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PURSAN 4 A R B
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That petitioners are B Tech (Fons) -Degiee F.olders which is
equivalent t© B.E /B.Sc Engineering duly attestecd and recognized by
Higher Education Commission Islamabad.

That due to misunderstaﬁding & ambiguity o ©

isinterpretation of
word, "]?'m.motior\" in the ]

: : amended service Rules 2012, the
pefitioners have not been allocated any quota for fheir promotion to
higher grade on the basis of their qualifications by the jrrigation

* Department.

That the Provincial Governumertt by amendn; 1989 Appointment
and Promotion Rules Of Irrigation Departmeni- Of KPK inJune 2012
crgating § percent gquota Or' appropriate ratin as per strength of
sDOs/ XENs for the promotion of the 3 Tech (Hons) Degree
Holders (Petitioners) for next higher grade BP3-17 as Sub Divisional
Officers / Assistant Enginecrs but unfortunctely this ration is not
been considered for further promoticm to ne: t higher grade BPS-18
& 19 etc. (CoPY of Notification dated 25 June o012 is annexed 28
annexure A at Page L J-2 70, ' -

That Muharmmad Javed and Others from Diploma Holders cadre
filed appeal pefore KPK Service Tripunal against the creation of -
promotior\ quota for the petitioners cadrz, te Service Tribunal after
hearing appeal semanded the patter o He provincial Govt for
recon51dera\:ion and redressal of hie (Tievances of M Javed and
Others appellant before Service Tribural side judgment and order.
dated 26.02.2014. (judgment and Orde: of Service Fribunal 18
annexed as Afiat Page_m_—_é_}_) ’

That the proVir\cial Goverument and pe itonets feeling a'gg\:ieved,

'xmpugr\ed the judgment and order of Learned Service:Tﬁbunal :

pefore the Apex Court thyough APPE al 1108, 795 10 805 of 2014 The
worthy Supreme Court of Pakistan & cepted the appeal and set

i ent and order of Lerrned Service Tribunal and
sestored the quota meant for the petith ners through Judgment and
Otder dated 24-11-2014 reported In 5 15 SCMR Page 269 titled 28
Govt of ¥FK through Chief’ gecretary and Othets VS Muhmgd
Javed and Others the relevant atat n of the judgment reiads ‘as
under:- citation () head note : .
) Civil Seyuice -

criteria fmi’——-Ech.tcatim-ml
changing pmmot{on

—-Fromctor
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criterin by presenbing higher educntional
1---Effect-—tVlien falent,  skill  and

AN

qualificatior
capability was rewarded, it povided opportunity to

ambitious employces, and if tosc amongst themt were

better qualified received n  differential  focus it
£ the

orrbors .
L HET

.
&

S g e
. . A

1y \
; ;ﬁ B bencfitted Hre department nd e people o
3 : . country, as all Civil Servatl were there to serme the
4 o . people-—Similarly, if the b:r to aspire. to higher
"‘! 0 : : - positions (i.c. promolion) w s raised, it encouraged
' E‘i‘-’ ' and motivated employees to take cwnership a]’ their
3 career and personal develo-ment—Moreover, when
Higher Educational Quucli -cation and talent was
. appreciated it madc for a nt.re transparent system of
i ' advancement and may cls~ help to retain talented
v f? . individuals in qt organize He.
ek
: "' (Copy of Judgment attached as annexure ' I “at Page 20-36)
R -
' ,’:‘ P 7. That consequent upon the decision of thr Apex.,Court the quota
. if: } created in the rules for the peﬁtionérs was restored and they were
.:_' s given the right to be promoted to grac: BrS-17 and naturally
- : aEE upward.
MR 3
. i' *‘!{ 8. That despite the long litigations and fina decision of Apex Court ’F o
o 1) which is binding u/a 187 t/w article 1 9 of the Constitution of ¢ : ‘f
' fi 'fg: _ Pakistan 1973, on all other comrts ‘0 akistan and authorites ¥ s
i [ .:! pcrforming their duties in the provim2 within the limits and :
LR B {I territories of Pakistan. It is interesting © note that the rules for % 3
: f;,' promotion of the petitioners earlier fran ed bY Govt of KPK and ; \
,. é duly confirmed by the Apex Court in th + judgment ibid heve been Ja
1 ' restored by the Govt Responden's yut provision for; further g 2
, ;.;j . promgtion to the higher grade / positio1in the depaxtme’qt is not i
’ { — being.foﬂowed, consequently the posts available for promotion n i
A the senior grade BPS-18 and aboves fh y are being jgnored for no
4 l B good reason atall. ' .
', 9.  Thatthe amendments introduced in &2 rules regarding promoton
: of the petitioners in BPS-17 & above a1 : not beir-\g followed in 1fatter
) and spirit in the light of judgmant o Supreme .Coux’c of Palkistan .
. because the true mport of Judgment 2 pes the laid down quotef, the
petitioners could be promoted f-on ‘BP'S—17 to the.r\ext 11ug1";er ‘
grades, on the basls of sendority Cam fitness but anfortunately, the

e o
S

e Kakgknet  Annot-
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11.

v

department is creating ambiguity in the'mearing of “Promotion”
creating uncertainty to true positions of Fetitior.ers.

That in other provinces of the Pakistan similarly placed B Tech(
Hons) Degree holders filed petitions which were decided in their
{avour holding them entitled for further promation from BPS-17 to
next Higher grade BPS-18 and upward , for example in a case,
Meher Ali Dayo and others Vs Irovince of ! indh in CF No.694-
K/2013 decided on 15-08-2014 the apex ccurt h-Id and approved the
promotion of B Tech (Hons) Degree Ho'ders o next higher grade
BFS-18 likewise the provinces of Sindh and Daluchistan and KPK
Local Govt:Department in their rules have provided chance of

—lurther promotion o B Tech (Ilons) BI'S <17, 1 - and above. (Copy of
Judgment of Supreme "Court Dated 15.01.2014, letter dated
13.05.2016 and notification dated 19.03.1014 are annexed as
Annexure C to C-2 at Page _Z 7~ 40 )

That needless to say that the HEC cf Paki tan in letter No. 8-
36/HEC/ A&A/2007/1088, Dated 21 May 207 in line with the
judgment of Supreme Court of Pakistart in r.ric ther case reported in

" PLD 1995 SC 701 has given status of ~juivalecy to B Tech (Hons)

degree holder with B.E / B.Sc Engineering, {Copy of HEC Latter
dated 21.05.2007 and Judgment (FLD 1995 St 701 are annexed D

& D-1 at Page_b) -S> )

That in these circumstance petitioners wern v aiting that one day a
.fqllow good sense would prevail and the re spondents themselves
would the rules, making provisions for [ur 1er promotion of the
petitioners but up till now they could not make necessary atnd
1'equis'ite amendments in the ruves = under com}:'el.'.mg
circumstances petitioners filed representa io1 to the authority for
redressal of their grievances but so faz no vis le steps seem to have

been taken in the matter

That It would not be out of place to mer tion that ‘in the same
circumstances Sub Divisional Officers/ Ass stant E.ngmeers of the
C&W department filed representation to the authority for redres;al
of their grievance for further promotior tc BrS-18 and above, the

considered the dmands of those Sub
cers/ Assistant Engineer: o C & W department ,
recorrmerda on to Law Department
unent acced: d to their request being
hould place their case

depertment favourably
Divisional Offi
forwarded the summary with

al opinion the law depar

for leg
ined that tae departmenf

genuine and op

-

dey
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|8 That the petitioners finding no other adequate, eff‘cacious, prompt
L) .
and proper remedy elsewhere, invoke the constitauonal jurisdiction
inter alia on the following grouds:

of this Hon'able Court

GROUNDS
of the responde.nts by

impugned act and actions
»promotion”, by confning the word to
interpreted erronecut ly ond understood
cision of the respor dents is unlawful,

ty and a fallacious i<t

" a. That, the
misinterpreting the word
BPS-17 only is misconstrue,
incorrectly, which act and de
illegal, without lawful authori

~

eme Court of

5 in view of the judgment of t 2 Supr
higher

entitled for promotion to the next
e Supreme Court of Pakistan under

Pakistan, is. binding. on all

b. Thatthe petitioner
Pakistan have become

Iy

grade as the judgment of th
e 189 of the constitution of

articl
s as well High Court for its implem

authoritie! antton.
ts and High Cou ts of other provinces

c. That almost all the departmen
(tHons) € juivalent to BE/ B.Sc

ave recognized the status of B Tech
g degree as far as grades,
oncerﬁed and to this eff
07/1088 dated 21
te for information ar

h
pay and promotion and other

ect FEC vide letter No.8-

Engineerin
Mz 2007 has issued
i

benefits are ¢

36/HEC/ A&A/20

- . equivalence certifica

ncerned. (Already ann

ayed that by acceptin

ously be directed to per

s of the petitioner 15 re
gs taken SO far with
a of SDO from

declared jllegal,

{ compliance all

exed as annexure D;
1t is therefore Pr s this Writ Tetition the
form their function

respondents may graci
in connection with affair quired by law
one and procee(‘in

eeting of P motio

Secondly the act d
d to requisition of m
o BPS-18 from pat

regar
allel cadre * @Y be

[N

I f‘ i BES-17 ¢t

= E‘E ] b . without lawful Juthority and of n0 legal + ffect

3 Thirdly the Respondents moy E aciously be directed to
rule 5, create 20 percent quota

make necessary amendments in the

s
Ha/ v /;3,' '
Mian Afrasia [ {.\
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i for-promotion against the post of XEN BDS -18 and pward on the )
N X . .. ! A
gy of other provincial Governments 2§ mentioned above, A @
or any ) b o
L
¥
§

analo
the concerned def artment

have been acted upon by
ot the ends of justice
' P T

Lo
i

. which
. other remedy which deemed proper to me
' ?; : may also be granted. Lo
i, LIRS 1
; j : v
:j - Petitioners, 4 St v
. a.}_ - , ; . </7 v‘.;'_;.:v . ,'E';F
jﬂ"i " 20 { ‘ . .qrbg
# o : = d-Din Malik, ' ok 31
2 ) Advocate, BCt R R
RN Supreme Lo It of Pakistally o “
- : And = —@o@fw ¥
v Muhammad Farooq Malik, ) S
FL Advocate L oFe A
A High C rurt Peshawar. I O
[ N JNTERIM RELIEE _r £,
29 . T} N
) Mdy it please your lordsHip, -~ } > :f
. + T
Pending final decision of Writ petition the procee’ iNgs of Promotion ' 5 |
d (PSB) may graciously be suspended / ‘tayed scheduled for R
’ Vi R .:
.
i

Ny ,7;*_;,:1':

Selection Boar

. .xjf

./
|

K 26-04-2018

o Petition

W T X !
b ‘l Through 7 - ’ | ;
‘5 ; Ghul gliy-ud Din Malik, 3
2 ' , Advocate ;
% 'i Supreme Coufet of Pakistarn: e ;
g0 Ard LV Y |
~ ] / ; j
-—j Muham 13 arooq Malik, . L

1 \\ Advocate 13
- . Hi h Court Peshawas: o
R CERTIFICATE R
‘ ' Certified t\'.\at no such Writ Petition has earlier b-en fited in this Hon'ble ‘; s _,é
“ ' Courton pehalf of the petitioners: R
. "—] p b N :
i, ' F .\\\ i"“ F ’x'i_;!i
T { LIST OF ROOKS e
. {' : - 1 Caonstitution of Islamic Republic Of Pat ‘staty, "
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B
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o v
eedur Rahman and Qazt

Present: Anwar Zsheer Jamal, 1ghal Ham

“f t

AR ﬁiC\'F!L;RNMENT OF KHYBER P‘AKHTUNKHWA through Chicf Seeretery and ptherg—
pacltants v

! )
Versus ™

MUMAMMAD JAVED and others—Respendents

5 6f 2014, decided ori 24th November, 2014.

j Civi} Appeals Nos.793 10 80
- — .

X _ (On appeal _from the judgment dated“26-2-2014 passed by e Khybor Pakhtonkhwa Service
j Tribunai, Teshawar in Service Appeals Nos.1175 1o 1184 of 2012)

Pakhtunkhwsa Irrigation and Public Health Eppirearing 1 surtment (Reervitment

(4} Kheher
ules, 1975

]
; nnd A,npoimmcm) R
1

--~A.Dp€‘.ﬂch—-~Kh}'be Palhiunkhwa Service T

‘ ribunals Act { of 1974), 1 Fo- Promation guuis,
R reduction in-——Provincial Government changing promotion: eriterin ¥ T ~rihing higher -educaticn
don . qualification--- Service Tribunal, juxisdiction of—-Sub-Enpinzers BFE L) (respondems) wern
e appoimcd in Lirigation Department 0n the basis of- having a Giplome i . saociate Engineeriog ant
- C znieyed 70% reserved quota for promotion 1o the post of Assistant Enginess 1P5-17) as pﬁrevidcd in the
B I Khyber Pakhtunihwa Trrigation and Public Health Engineering »126P 4meat (Recruifment &
S Appointment) Rules, 1979---Szid Rules were amended and stipviated promo-0rt gquotz of appellants was
A ¥ redueed 10 15% and a new category (for promotion) was created fer those Gip-Engineers who possesscd
'y a minimum

jT 8 degree in B.Tech. (Hons.) and who had passed Grade A and Grade B ey, minations wit
EETOR service of five yeaxs»wAppellams co.tent ¢ casegory' of dugree holdirs

ST ded that carving out of such now
3 had redoee {he promotion prospeets of diploma holders---8er 1= | directed 178 provineit!
o reconsider the ancndments made in the meantime out oh hold
P

: e Trib oo
: %.' Government € to the Ru~” and
‘ 3‘.1,,4 N promotions under the amended RulcsmLegality-.--Amendmﬂf‘t made o o Rules in qV sation WS not
: itih o view fo accommodate specific individuais or for &y gtaer vherir sgtives--307 168 Trbunal

h i d by the fact that there wers 0ne tundze § and thirty & ~-mé holders

aving B.Tech (Hons.) degrec: s therefore, in wigopinion 0
of the Tribupal

Bppﬁ J
whereas there were only thirteen graduates h
ary 10 preserve ine quota of the diploms hald. rs-~-Concern ok HE
ified v she dd pave. preat.’ rosncsts for

persons they
advancemen qual.iﬁcations of who had impie” cd. their qualiﬁca‘gions should
not have od advantage-== ot £ the Tribuns! wes i pla.ced—-aAmendm,em made
_ the Rules in question was & solicy matter and the Govermnment ¥as empe «rm‘gd td reduce the promotion
guota of Sub-Engincers holding diploma, znd also to create @ seperaic Pré potion queta for tho-= holding
1. Tech (Hons.) degree; the same veas also not justiceab‘.&stmice ¢ juaal had clenrly exceaded ite
inp directions 10 Provincial Government for 1€ -nuideration of the PMPUENe
j Rules-——Appadl vias allowed

Afcetively meant that if th
t and those who had higher

jurisdiction in issuing

old the promotions under

amendment and by puiting on h :
accordingly-and judgment of Service Tribunal was set aside.
w1 X Dr. Alyas Qadcer Tahir v. Secretary MJo Education 2014 SCWE 997 ref.
s Pbosoy hf.tp://www.pakismnlawsitc.com/l.,awOnlincILaw/coment‘Z1.af,;’?(‘.a:cd', 20158729 6/1/2013 . *
Pyt . . \
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i a Ve I i’ .
T b ’ !}?, 09)/ L/ el o 8 TTu eGPy
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"/ (b) Civil service-—-

B

e ----Promotion, criteria for---Educational qualification---Government changin,; promotion criteria by
- prescribing higher educational qualification---Effect---When talent, skill and ce Jability was rewarded, it
N : T prov_idcd opp_ortu.nit).' to ambitious employees, and if those amongst them who were better qualified
b reccived a differential focus it benefited the deparfment and the people of the country, as [all civil

scrvants were there to serve the people-—Similarly, if the bar to aspire o0 higher positions (i.e.
IO promotion) was raised, it encouraged and motivated employees to take owne:ship of their careers and
personal developmznt---Moreover, when hipher educational qualification and talent was appr.éciated it
made for a more transparerte&ystem of advancement and may also help to retvin talented individuals in

an organization. |
{
!

(c) Scrvice Tribunals Act (LXX of 1973)---

. . . I -
_ --=-S. 3---Constitution of Pakistan, Art. 212(1)(a)-—Service Tribunal, jurisdiction of--- Civil| service— .
" Promotion criteria--- Educational qualification---Goverhment changing promotion criteria by
prescribing higher educational qualification---Policy matter---Where the Government, as a policy
_ matter, wanted 1o restrict promotion to those having degrees, or create another category of such persons,
£ . it was not ultra vires of any law nor was it unreasonable---Such matier fell w thin the exclusive domain
of the Government, which, in the absence of demonstrable mala fides could, n=t be assailed. | -

S ey L L

o Exceutive District Officer (Révenuc) v. Jjaz Hussain and another 201", PLC (C.S.) 917 and Fida
. "Hussain v. The Secretary, Kashmir Affairs and Northemn Affairs Division PLL 1995 SC 701 ref. .
Lo |

= (d) Service Tribunals Act (LXX of 1973)--

----S. 3--Constitution of Pakistan, Art. 212(1)(a)--Civil service---Promc-ion, right of---Promotion
criteria---Justiciability---Neither promotion nor the criteria set out to aspiie for promotion could be
categorized as a 'right’ that could be justiceable. : C -

. Zafar Igbal v. Director, Secondary Education 2006 SCMR 1427 ref.

. Mian Arshad Jaﬁ, Additional A.-G., Khyber Pakhtunkhwa for Aspetlants (in Civil Appeal
. No.795 of 2014). : .

Ghulam Mohy-ud-Din Malik, Advocate ‘Supreme Court for Respc. «dents Nos. 2'- 4 (in Civil
Appeal No.795 of 2014). ’ P .
ondents Nos.1, 5 - 8 (inCivil Appeal No.795 of 2014,.

ate Supreme Court for A; pellants (in “Civil Appeals .

Nemo for Resp

Ghulam Mohy-ud-Din Malik, Advoc
Nos.796, 797, 799 - 801, 804 and 805 of 2014).

Mian Arshad Jan, Additional A.-G., Kyber ‘Pakhtunkhwa for Res; ondents Nos.1 - 4 (in Civil
Appeals Nos.796, 797, 799 - 801, 804 and 805 of 2014).

. ljaz Anwar, Advocate Supreme: Court and M.S. Khattak, Advoca. z-on-Record for Respondent
. No.s (in Civil Appeals Nos.796, 797,799 - 801, 804 and 805 0f 2014). | .

1' : 3 Nemo for RéSpondems Nos.6 to 9 (in Civil Appeals Nos.796, 79 ', 799 - 801, 80 ?.nd 805 of
o L 20, _
| | f Y ‘ | | | |
fi R LT hnp:[/ww.paldstarﬂawsite.com/LawOnline/law/contenQ1.asp‘ICasedes=.‘01SS729 6/1/2015
| e ed
Wy ' 7 Advocate ',

Lo - Kakakhe!  Aavoca S
a4 1 x 2H ‘:"QR T
| . . . HIGH COURT PE . e t e Cop‘y
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~ Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Appellants (i~ Civil Appeals 4
g 5,798, 802 and 303 of 2014). : . -

Mian Arshad Jan, Additional A.-G., Khyber Pakhtunkhwa for Respondents New.1 to 4 (in Civil
speals Nos.798, 802 and 803 0f2014). . .

Nemo for Respondents Nos.5 to 9 (in Civil Appeals Nos.798, 802 and 803 of 2C 14).

!
J
!
|
|
]
|
|
|
!.
|

Date of¥earing: ¥t November, 2014,

~ UDGMENT

r 4+ " QAZIFAEZISA, J.-These appeals arise out of a judgment dated 26th Feb.uary, 2014 of the
jon'ble Khyber Pakhturikhwa. Service Tribunal (“Tribunal") whereby through a com~1on judgment ten
crvice appeals were disposed of in the following terms:-= o ‘
'(14) Having said that, there can possibly be no cavil with the legal propositions that the Governmeht .
nos the “authority to frame rules and also introduce amendments in the relevant rules to enhance
O qualification for a particular post; but the issue here is not that of amendment: in the rules for:
| ¢nhancement of the qualification, tather dispute is-with regard to unilaterally curtaling of quota of a
particular class of employees to their detriment. One can also make no bones aout the fact that .
jurisdiction of the Service Tribunal is barred in cases of promotion; but primarily the appeals have been
lodged against amendments introduced in the service rules, which, according to the ppellants, did not

‘|# meet the ends of law and justice.

i
|
I3
i
o
i
i

‘i

'l

’ (15)  As a sequel to the foregoing discussion, on the partial acceptance of the anpeals, the cass of
. ferred 1o the competent authority i.e. Secretary to Gov.rnment of Khyber

L

amendments in question is e
-Pakhtunkhwa, Irrigation Department (respondent No.2) for -reconsideration of the: impugned
ameridments in the light of above discussion and observations made in the judgmen: for a just. decision

and further necessary action, under intimation to the Registrar of the Tribunal, within reasonable time. In
order to avoid further legal complications and frustration of the spirit of this judgmer:, promotions under
the amended rules be put on hold in the meantime, There shall, however, be no order as to costs.”

contended that the appellants t! erein were worldng

i in the Irrigntion Department as Sub-Engineers .(BPS-11) and were appointed on tr2 basis of having a
. diploma,in Associate Engineering and enjoyed. 20% reserved quota for promc-ion 19 the post of
. Assistant Engineer (BPS-17) as provided in the Khyber Pakhtunkhwa Irrigatior: and f’ubl_i‘c Health:
g t and Appointment) Rules, 1979 (“the Retles"), which 'were

. ,...Engineering" Department (Recruitmen ' ,
} ™ amended by reducing their stipulated quota as a new category 'was c;eated for those Sub-f,ng'meerg }’Vho K
'j who had passed Grade A-and Grade B =xaminations withra

2. Thatin the appeals before the T-ibundl ity

|
q
|

|

!

o

possessed a degree in B.Tech. (Hons.) and 2
that carving out of this new ‘category' ¢ " degree holders had

‘minimum service of five years. It is stated f
f the appellants who were diploma holders.’

reduced the promotion prospects o

¢t of Assistant Engineers, both in respect of ir. tial recruitment and
to reproduce the applicable requirements menti- ned in the Appendix

d as it was amended from time to time, as unde. :-

979:

3. That with-regard to the po
promotion, it would be appropriate
of the Rules as it originally stood an

As originally stood vide Notification dated 30th April, 1
i n()  Seventy per cent by initial recruitment and
D

'.\

,\‘ ) - . ;
h http://www.pnkistanlawsite.com/Law =20158727 6/1/2015
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(b) Ten per cent by selection on merit with due regard to seniority from amor gst sub-engineers of
the Deptt: concerned in which the vacancy occurs, who hold a degree: and

(© Twenty per cent by selection on merit with due regard to seniority fror amongst officiating
. Assislant Engineers of the vacaney occurs, who hold a diploma.”

As amended viniNotiﬁcation dated 27th February, 1999:
"(a)  Siwy five percent of the total posts by initial récruitmem;

(b) Ten percent of the total posts by promotion, on the basis of senjority-cum: itness from amonpst
the Sub-Engineers possessing Diploma at the time of their induction into service t it acquired degree in

Engincering during service;

(c) Ten percent of the total posts by Promotion, on the basis of seniority-cum-‘itness, from amongst
the Sub-Engincers who joined service as Degree holders in Engineering; and

(d) Filleen percent of the total posts by sclection on merit with due reg: d to seniority, from
amongst the officinting Assistant Engincers/Senior Scale Sub-Engincers, the {sic] who hold a Diploma
in Enginecring and have passed Departmental Examination;

. Provided that where a candidate under clause (b) above is not available, the vacancy shall be
filled from amongst Diploma holders Sub-Engineer;

Provided further that where a candidate under clause (c) above is not availz Jle, the vacancy. shall
be filled by initial recruitment.” -

As further amended by Notification dated 17th Februax;y; 2011:
"(a)  Sixty five percent by initial recruitment. .

b) ten percent by promotion, on the basis of seniority cum fitnes- rom amer st the Sub-Engineer's

—~—  who has acquired during service degree in Civil or Mechanical Engineering from : recognize univer;ity.

" () five percent by promotion, on the basis of seniority cum ﬁ_mess: fr n rmongst the Sub-
Znginder's who joined service as degree holders in Civil/Mechanical Engineering -nd

(d) twenty percent by promotion, on the basis of seniorify-cum- “i1ess fr m amongst the Sub-
Engincer's, who hold a diploma of Civil, Mechanical, Electrical or Auto Techn logy and have passed
Departmental Grade A examination with ten years service as such.

Note: Provided that where candidate under Clauses (b) and (c) abov: is not available for
promotion, the vacancy shall be filled in by initial recruitment.”

As finally amended by Notification dated 25th June, 2012:
"tb) twe.nty percent by promotion, on the basis of seninity-cum-fitness, ‘om amongst the Stb

Enginee: s, naving degree in Civil Engine or Mecharn A
and have passed departmental grade B&A examination with five year service of ¢ ich.

hup://www.pakjstanlawsitc.com/LawOnline/law/contcntZ] ,asp?Cafcdus=201587 9
2 A o ¢
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Note:- For the purpos e of - a Joint seniority iist of the Sub-Engin' T8 havmg Degree in
M hamca\ Engmee ng shall be maintained and their senio fy istobe reckoned b
ub-Engineet. -
o

!

intment as S
amongst the Sub-

seniority-cum” fitness, I m
artmental Grad and A examination

¢ dalc ©
d dep

¢ cent by promonon, n the pasis of

gree in B “Tech. (Hon ns.) and have passe

as such; 1 and

Note: . For the ce of clause (c). 8 semomy list of Sub- _Enpineers
) shall be mamtamed and their seniorl 5 t0 be reckoned fror. *he date

e in B. Tech.

gight pe
omtment
I

ing De
hr ing Degre

£ their 1st apP

amongst the Sub-

basis of semonty-cum-ﬁmess, from am
ivil, Mechar cal, Electrical of Auto
i 1in I 5 service 85

ﬂf\cen per cent by promon an
o hold 2 Diploma © of " Associate Engineer in
d departmenta 1al Grade B and A examination,

urpose of clause @, @ semon‘cy ist of Sub- “Eng 18818 having
ectrical of Auto Tec! chnotogy ¥ bl be maintained 80

f thexr 15t appo ointment 35 Qub-Eng' el

e respectwe\y “vall be filled in by initial

U
g
=5
=)
2
™
.Q
.
T e

Note:- The, que ota of clauses (b), (c) an and (d), 8boY
recruitment, if no suitable Qub-Engineer is available for promouon,
The gnevan ce of the appel\ants the Tribupal was that thei
curtailed from 20% to 15% vide € lause ( d) of th 'N tification Jated 25th- D&

rayed that the Government be 1 ined from processmg e promouo cases

{ those who had obtain ed the B Tech. (Hons ) degree.
wa, and Mr Ghulam Mohy-
ed B. Tech (Hons.)

Nonﬁcm\on and in pamcul ar 0
Mr. Arshad Jon, ocate-Generd al, Khybet Pakht\mlf
ud Din Malik, Advoca e Supreme urt (on'b pehalf of pr1 rivate appel\ams ‘ho possess
degree) bave assm\ed the mpugnedj udgment on the fo“owmg gm\mds
That the Hon'ble Tribunal had no junsdxct'\on . = 2 Rules wer?
any ‘departme ental autho omity' and in this fegary T -gliance WeS \ac
akhtunkhwa S rvice Tribunals Act 1774
{0 ensute that the higher

That the amendmen nt was mal ade
ssed the requisite quahﬁcauons,

1 promotion quota had beed
d farther

2012. They ha
on the basis of such

Addmona\ Adv

amended by th
ed upon sectio

posit 208 are held by {hose who were

) and then they too could

e in B.Tech (Hons.

competent and possc
That the di iploma holders © could also obtain degre
also avail of the penefit of clause (c) as as lastly amended;
Q) That the amendment made in the Rules was not peron SPE sific not had any element of mala
fide; ' '
€)] That pmmo\'\on ot reserving # certain quotd for promotion annot be claimed 25 7 vested Tights
and ‘ -
©) That the mmtcr was wnhm Lae domain of policy & +pe;, on the jurisdiction of the, Tribunal.
‘}\ K nupi/www .pakistan\awsxte com/LaWOrﬂmenawlcomemA asplC sedes=2015$‘729 6/1/2015
"xadl.“ ! / ’
A A
: («t , \;/C’ LY AU ested
/] w
Y] ia R !4/\ L.
Ajy g
l3"”(5‘(’719/ asiap i‘{c ¢4 e {rut copy
CO‘.J,‘"; i EJVOL,J

B ot oy a.;.»a—‘.»}"-’.ﬂ'?-‘}if"..&-,; T R
- o .
C,) PageSofSE L
f " vz .

{
¢
ol

)

4

{

i

P

¢




; | B e A BT T T A T

PRI 0 s ot WO

cop e

01)

5.

».-L—A!{J’!T?':{ N
2 Judgement
AV

5 i g3
= '

@ A (‘; . Page 60f 8
Reliance was also placéd upon the following precedents:-- )
Dr. A_lyas Qadeer Tahir v. Secretary M/o Education (2014 SCMR 997V)
Exceutive District Officer, (Revenue) V. Ijaz Hussain (2012 PLC (C.S)917)
Zafasigbal v. Direstor, Secondary Education (2006 SCMR 1427) '

Fida Hussain v. The Secretaty, Kashmir Affairs and Northern Affair:. Division (PLD 1995 SC

That Mr. ljaz Anwar, jcarned counsel appearing, for the respondents (appellants béfore the

Service Tribunal), urged that the Tribunal had jurisdiction t0 decide the matior as the amendment to the

.1 7 Rules had affected their terms and conditions of service and in this regard pleved reliance upon the cases

6.

7.

—

8.

stipulating
undoubtedly a substantial question of law of public importance.

of Muhammad Mubeen-us-Salam V. Federation of Pakistan (PLD 2006 SC 502) and L. A. Sharwani V.
_ Government of Pakistan (1991 SCMR 1041). '

"He further stated that, at the timé when the appellants before the Tribunal joined service the

Rules preseribed a certain quota for promotion 10 the next higher grade of /ssistant. Engineer and such
. quota
. \\:“ contended that there were 2 large number of diploma holder Sub-Eng neers whereas only a few
- p_osscssed,B.’chh. (Hons.) degree. .

could not be reduced as it would adversely affect their prospects of advancement. It was lastly

That the appeal against the judgmenﬁ of the Tribunal lies to this Court if it involves a substant.ial

question of law of public importance (sub-article (3)-of Article 212 of the Constitution of thc Istamic
Republic of Pukistan, 1973) and if leave has been granted, In these cases [ecve was granted by this Court
vide order dated 29th May, 2014, relevant portion whereof is reproduced he:eunder:--

"flaving henrd the jcarned counsel for the petitioners in Civil Petit.ons Nos.592 t0 601 of 2014
and learned Advocate-General, Khyber Pakhtunkhwa in Civil Petition No.230-P £ 3014, leave to appeal -
is granted in all these petitions inter alia to consider whether the rule: for promotion of Assistant
_Engineers (BS-17), Irrigation Department, could be subjected to judici:1 review before the Service
Tribunal....” ' . b

-

The question whether the Tribunal can impinge upon the right of tae Govemmerit td make rules

With the help of the learned counsel we have examined the Appendix to the Rules and we have’
not been able to detect that the amendment finally made thereto ‘Was with a view lo accemmodate
specific individuals or for any other ulterior motive. We have also goie through the contents of thel
. service appeals wherein no allegation. of mala fide was levelled. Theretore, the only questions for our
"' consideration are, firstly, whether the Hon'ble Tribunal exceeded its jurisdiction and, secondly, whethe]
- - the quota of any class of empldyees (diploma ‘holders herein) could not be reduced, and to create from
amongst them a scparate quota of degree holders who would also be elizible Eqr_ggzr_xpﬁpp_:g_é;ﬁs@ﬁt
. .Engin/cgrs. of degree NOTCET T .o e v e : {

P

1 !
The Tribunal appears 10 have becn.‘imp;pssed that there were ne hundred and-thirty diploma

holders whereas there were only thirteen graduates having B.Tech. (l-ions.) degrees, therefore, in the
opinion of the Hon'ble Tribunal it was necessary, to preserve the qu ta of the diploma holders. The

‘concern of the Tribunal effectively meant that if there are many less qualified persons they should have
. . - R . v i
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o ;;',” greater prospects for advancement and those who had higher qualificati- ns or who had improved their
‘Qualifications should not have an advantage. The anxiety of the Tribuns | in this regard was misplaced. .
Ln ltéle reported case of Dr. Alyas Qadeer Tahir v. Secretary M/o Educt‘ion (2014 SCMR 997), it was D
cld:-- ) LN L

:’\./\- h h\?\b , “‘“1 1
pace with mode: n age which is
 n the ground that at the time of

a requirement| for-promotion..
er scale-is a need of the hour

; "Its right to improve and update its service structure to keep
L indisputably the age SfSpecialization cannot be restrained or restricted
l. appointment of one or a few civil. servants, such qualification was n :
i
i

Higher qualification or a more specialized qualification for a postin a b .gh
which has«q be taken care of. The vires of validity of Rules or ament ments therein altending to such
aspects, cannot, therefore, be looked askance at. The more so when t: ste is absolutely nothing in the

Rules to show that they are either person specific or an off shoot of mal fides." i

!
1
i
;9. That where talent, skill and capability is rewarded it pre [ides opportunity to ambitious
employees and if those amongst them who are better qualified receive - differential focus it benefits the
P | department and the people of Pakistan, as all civil servants are there to erve the people. Similarly, if the
! SN bar to aspire to higher positions is raised it encourages and motivates smployees to take ownership c{'f
L \ [ their cnrcers and personal development. Moreovet, when higher educ tional qualification and talent Is

appreciated it makes for a more transparent system of advancement an i may also help to fetain talentdd
individuals in an ofganization. oo ,

y v
[

1
Tribune: that they wore provented {rom
. :
as a policy matter, wants to restrict
such sersons it is not ultra vires of any

o

P i
P b 10. That it was not a case of (ho nppelionts belare the
: 5 \ -improving their qualificztions, therefore, if the government,
~sromotion to those having degrees, or create another category of
jaw (cven though no law was cited in this regard) nor is it unreasc 1able. The matter fell within the
exclusive domain of the Government, which, in the absence of dem nstrable mala fides could, not be
assajled as held in the case of Executive District Officer (Revenue) - . ljaz Hussain and another (2012
PLC (C.S.) 917), as under:- ’ =

.

- "If the said power is 'éxercis:ed in a mala fide manner, it is the particula:' mala fide act which car

be challenged and struck down." ‘
ecruitment policy and ihe rules thereunc 'z, admittedly, fall in the executive

t on the well known principle (If
Jaw making, the cxecutive with its
sither assume the role of a policy

“The framing of the r
domain. The Constitution of Islamic Republic of Pakistan i3 base

trichotomy of powers where fegislature is vested with the function o
enforcement and judiciary of interpreting the law. The Court can 1

~= _maker or,that of a law maker.”

'

o : ,
Similarly, in the case of Fida Hussain v. The Secrotary, Ka shmir Affairs and Northern .A,Lffairs {4

Division (PLD 1995 SC 701), it was held, thati--

.
PN

"It is exclusively within the domain of the gover_nine‘ t to decide’ whether 2 par,ticula&r <
lification will be considered sufficient for promoetion from a part.sular Grade to a Jigher Grade and it
is also within the domain of the Government to change the above solicy from time to time as gobod

can claim any vested.right in the policy."
¢ the criteria set out to aspire fc- promotion

In this regard reference may t: made to
1427), wherein we had held, th ti—

gt e

cun be categorized as a
Zafar Iqbal v. Director,

LIETAL S o,

i

[

o . That neither promotion no

' 'right' that could be justiceable.
Secondary Education (2006 SCMR

"The Government is always empowered to change the prc netion policy and the domain of the
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" ~Government to prescribe the

s s not challengeable. This i
' “~'qualification and oth
right.”

qualification Tor a particular post through
5 also a settled law that notwithstandin

amendment in the relevant rules,
er conditions contained. in the rules, the promoti

g fulfiliment of the requirement =
or: cannot be cl'ain;wd as a vested

12, T He.Tﬁbunal'vlfad‘eirccted the Gow)érhhwnt, “for reconsideratior. of the impu,
~and further directed that, promotions under the amended rules be
Hon'ble Tribundl had clearly exceeded its jurisdiction in issuing such

: .
gned amendments"
put on'hold -in the meantime." The
dir<ctions, :

- 13. . In conclusion, since

it was-a policy matter the Gove
quota of diploma holder Su

b-Engineers for promotion to th

promi stion to. the post of Assistant
and in directing the Govenment to recoxflsider the same
and to- hold in ‘abeyance the promotions- made in accordance with the Rules as finally. amended’ the
- Tribunal exceeded jts jurisdiction, ' . !

i

' 14, That we had allowed these appeals vide oﬁ} short order dated 1Hn Nbvember, 2614'reproduced
‘hereunder:-- - . K : ' :

“We have heard. the arguments of the learned ASCs representing different parties in thess

;- “eennected appeals, For the reasons to be recorted separately, these appe als are allowed, the Jjudgment
“dated 26-2-2014 is set aside and consequently the service appeals filed y the respondents before' the

Service Tribunal aré dismissed," B ; . :

The aforesaid are the reaso

MWA/G-7/5C

ns fot doing so. o : *

S
-~ .

Appeal allowed._ "
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P L D 1995 Supreme Court 701 . ( \}
! | NEZ8 |
Present: Sajjad Ali Shah, CJ., Ajmal Mian, Manzoor Hussain Sial, Mul:arnmad Munir Khan and Mir Hazar Khan Khoso,
JJ A .

FIDA HUSSAIN--- Petitioner

Lo o ) ) . versus.
THE SECRETARY, KASHMIR AFFAIRS AND NORTHERN
) AFFAIRS DIVISION, ISLAMABAD and another- Respondents

Suo Motu Review Petition No .52 of 1993, decided on 5th June, 1995.

_ (On review froze the judgment dated 5-12-1992 of the Supreme Court of Pakistan passed in Civil Appeal No. 216
- 0f 1991;. . : - ’

(a) Pakistan Engineering Council Act (V of 1975)---

----S. 8- -Constitutions of Pakistan ( 1973;. Arts. 25 & 212~ --Promotion »f civil servant from any particular grade to
higher grade Authority competent to order such promotion- --Governm_nt has the exclusive domain to decide whether
any particular qualification would be considered sufficient for; promoti.n from any particular grade to higher grade and
Government is; vested with exclusive domain to change such policy frem time to time, for no body could claim any |
vested right in that policy- --Pakistan Engineering Council, however, he.s exclusive domain to decide, as to whether any
particular qualification could be equated with another academic qualification but would have no power to say that civil
servant/employee holding particular academic. qualification could not t promoted from a particular grade to higher
grade- -Government cannot abdicate its power to decide such question i1 favour of a corporate body which is not in its
control nor it can act in a manner which might be violative of Art. 25 of the Constitution on account of being
discriminatory, . :

(b) Pakistan Engineering Council Act (V of 1975)---

----8s. 2 & 8- --Pakistan Engineering Council- --Functions- -Pakistan Engineering Council is vested with functions to
regulate persons qualified to practise as professional engineers and consulting engineers and not persons who were
employed in the Government or semi-Government organizations- ~Whsre Government had employed any professional
engineer, for performing professional engineering work as envisaged ir: cl. (k) of S.2 of the Act, provisions of the Act
would be attracted and not otherwise.

- {c) Civil service-..

----Pakistan Engineering Council Act (V of 1975), Ss. 2 & 8-- Constit'ition of Pakistan (1973), Arts. 25, 212 & 188-
Supreme Court Rules, 1980, 0.XXVI, R.1- —-Review of judgment of Surreme Court-- Civil servant- Right to promotion
on basis of .improvemerit of qualifications- Government had initiated two degree courses for diploma-holders in.
Engineering i.e. B. Tech. (Pass) and B. Tech (Honours), petitioner passecd both such examinations and claimed promotion
on basis of his improved qualifications Petitioner was not promoted on the ground that Pakistan Engineering Council did -

Service Tribunal was based on judgment of Supreme Court in Muhammad Siddique Nasim's case (1987 SCMR 302)---
Review- --Petitioner having improved his qualifications on the undertaking of Government that diploma holder engineers
would be provided facility of improving their qualifications by introducin-; B. Tech. (Pass) and B. Tech. (Honours) degree
course, and that latter degree would be considered equivalent to B.Sc. E: gineering degree was entitled to be considered
for promotion to B-17 Grade- -Important aspect of the case which escape:’ notice.of Supreme Coutt in jts Jjudgment under
review was that some other civil servants/employees placed in the same position as petitioner had been considered for
promotiosi to B-17 Grade and in fact were promoted whereas petitioner was denied such benefit which amounted to
violation of Art. 25 of the Constitution-~ -Judgment under review was, thi's, liable to be recalled for having proceeded on
wrong premises- --Petitioner's appeal was allowed and judgment of Se.vice Tribunal was set aside- --Authority was

!
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directed to consider petitioner's case for promotion to B-17 Grade. T

Mukhtar Ahmad and 37 others v. Government of West Pakistan *.hrbugh the Secretary, Food and Agriculture, divil

‘Secretariat, Lahore and another PLD 1971 SC 846 and 1. A. Sharwar.i and others v. Government of Pakistan through
Secretary, Finance Division, Islamabad and others 1991 SCMR 1041 re-. ‘

(d) Civil service---

----Promotion- --Administrative decision- --Promotion of civil servant relatable to specific qualifications- --Government
can exercise its discretion for future to provide that academic qualificat'on of B. Tech. (Honours) would not be consideréd
sufficient for promotion from B-16 to B-17 Grade if the same did not violate the principles of equality before law--
-Constitution of Pakistan (1973), Art.25. : .

Petitioner in person.

Raja Muhammad Bashir, Deputy Attorney-General of Pakistar witl Bashir Ahmed Sheikh, Registrar, Pakistan
Engineering Council for Respondents.

Date of hearing: 5th June, 1995,
JUDGMENT

AJMAL MIAN, J.-- -The above suo motu review betition has bees initiated by this Court to consider, whether
the judgment rendered by the; Court on 5-12-1992 in Civil Appeal No. 216 of 1991 is liable .to b~ recalled.

2. The brief facts are thatthe petitioner was appointed as an Overseer/Sub-Engineer in Northern Area PW.D. in 1971. It
appears that the Federal Government, in order to encourage the diploma holders to improve their academic qualification,
resolved to prescribe courses, namely, B. Tech (Pass) and B. Tecl. (Gions.), the latter was treated equivalent to B.Sc
(Engineering) and Bachelor of Engineering, respectively, for the purpose o promotion. In this behalf, the then Minister of .
Education ~ and i ‘ Provincial
"From: ‘

Mr. Abdul Hafeez Pirzada, Minister for Education and Provincial Coordination.

My Dear Governor,

As you may be aware the Polytechnic Diploma Holders had been agitz ing for a long time for provision of facilities for
higher education. In order to'resolve this issue in consultation with the Provincial Governments various Associations of
the Polytechnic Diploma Holders, T convened a meeting on the 20t1 October, 1973 of the Chairman/Directors for
Technical Education in the Provinces, Principals of Polytechnics, Rep:esentatives of Engineering Universities/Colleges
and Representatives of various Associations of the Polytechnic Diploma Holders. it was decided that steps should be taken
to introduce the degree programs for the polytechnic diploma holders wirhout further delay.

2. Asenvisaged in the new Education Policy, the following programt.ie was adopted. There will be two degree courses
for diploma holders (i) B. Tech. (Pass) and (ii) B. Tech. (Honours). ' :

3 Adinission to the B. Tech. (Pass) course shall be subject to the candidates fulfilling the following
minimum requirements: ' : A

()  Three years diploma from a Polytechnic institute in first Division,.

(i) Two years, industrial training/experience. Candidates without industrial experience shall be required to undergo one
year's supervised/guided practical training in industry to be arranged by the institution concerned.

(iii) Performance in the admission test..
4, ° B. Tech. (Pass) course will consist of a year's programme of studiés at the institution. The degree of B.Tech. (Pass)
. shall be treated at par with a Bachelor's degree in Science.

“Candidates having successfully completed B. Tech. (Pass’ degree course- sha!l be eligible for admission to a two
years B. Tech. (Honours) course. The first year of this <v.arse will comprise supervised/guided industrial training
during which the students shall be assigned specific projects relevant to their fields of study. The second year will
consist of intensive study at the institution. B. Tech.. ' T

W
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' (Abdul Hafeez Pirzada)." -

~ (Honours) shall be treated at par with B Sc. (Engmeermg . Degree.

It was also decided that so long as necessary facilities do not emst in Bzlochistan and N.-W.F.P. and other backward” areas,
. Federal Government will arrange placement of students from these arezs in other Provinces.

You are requested to kindly direct the relevant authorities of your Proviace to implement these decisions urgently, Wlt}‘
regards,

Yours sincerely,

B . (Sd) -~ -

3. Pursuant to the above policy, the aforesaid proposed courses of B.Tec1. (Pass) and B. Tech. (Honours) were initiated. Lt
is the case of the petitiorier that he passed B. Tech. (Pass) course in 197" and B. Tech. (Honours) course in March, 1981,
from N.E.D. University, Karachi. After

improving this academic qualifications the petitioner resumed his dutie . in March, 1981, in the Northern Areas P.W.D. It
is an-admitted position that a number of employees who cleared B. Tecl.. (Pass) and B. Tech. (Honours)were promoted to
BPS-17 by the authorities.concerned. The petitioner was not promoted, 'the Administrator, Northern Areas, Gilgit, was
informed by the Chief Engineer, Northern Areas P.W.D., that the petitiosier could not be promoted as the Pakistan _
Engineering Council did not recognise B. Tech, (Honouis) as equivaler.: to B.Sc. (Engineering) degree. Thereupon, the
petitioner filed a department appeal on 2G-1-1989, which was rejected « n 11-2-1990. Then he approached the Federal
Service Tr 1buna1 through Appeal No.83(R) of 19(10 but the same was d smissed for the following reasons:--

"10. We have considered the. arguments advanced by both sides as well as the objections submitted by Pakistan
Engineering Council. In our view the letter of Minister hat Education a .d Provincial Coordination dated 26-10-1973 was
a letter laying down a policy, effect to which was to be given by issue ¢ “notifications by the Federal Government and
the Provincial Governments. It appears that only the Governme at of .| Punjab issued a notification dated

1-2-1981 but withdrew it on 5-3-1985. Any notification to give effect tc this policy decision was not issued by the
Federal Government. The Pakistan Engineering Council which is the ap.ropriate body to give opinion clearly stated in
their letter dated 24-2-1982 to the .Ministry of Education that B. Tech. (Jons.) .was not equivalent to B. Sc (Engineering)
Degree‘We are, therefore, of the view that the, appellants appeal have n) merit and are dismissed."

After that, the petitioner filed a petition for leave to appeal in this Court which was granted to consider the various
contentions raised by the learned counsel for the petitioner. The appeal *as heard on 5-12-1992 and it was dismissed on
the ground that the impugned judgment of the Tribunal was based on th judgment of this Court in the case of Muhammad
Siddique Nasim v .secretary government of the Punjab, Irrigation and ’ower Department, Lahore (1987

“SCMR 302). Then the petitioner filed a review petition, which was regic-ered as a Suo Motu Review Petition.

4. We have heard the petitioner in person and Raja Muhammad Ba shir, learned Deputy Attom.ey-General for. the .
respondents. We have also perused the record. 1t appears to be an admittad position that pursuant to the above decision
contained in the aforesaid letter dated 26-10-1973 of the Minister for Edication and Provincial Coordination, two degree
courses for diploma holders, namely, B. Tech. (Pass) and B. Tech. (Honcurs) had commenced. The employees who -
1mproved their academic qualification by passing the aforesaid examina ions were given promotion by the Federal

.Government Departments as well as by the Government of Punjab. Upc 1 failure of the Government of Punjab, the Punjab
“Service tribunal had allowed a number of appeals filed by the aggrieve i employees, copies of some of such decisions
have been filed by 'the petitioner in the present proceedings. It seems to e also an admitted position that even in the
petitioner department, certain employees who had passed B. Tech. (Honours) examination were given promotions to
BPS-17. However, upon the receipt of communication from the Pakistar: Engineering Council to the effect that 13. Tech.
(Honours) cannot be equated with B. Sc: (Engineering), the Punjab gove:nment as well as the federal Government stopped
con51dermg for promotion to BPS-17 the incumbents who had Passed B. Tech. (Honours). At this juncture, it may be,
pertinent to refer to the letter of the Registrar of the Pakistan Engineering Council dated 30-4-1983. addressed to one Mr.
Sajid Ali, General Secr etary, Sui Northern Gas Sub- Engg . Association yin whlch the following statement of facts was
made. :

"The Council has approved B. Tech. (Hons) as eauwalert to B. Sc. Engmeermg WhICh a Diploma Holder can pass s after 4

- years of passing the final examination’in diploma. The Council has also ‘equaicd AMIL Examination equivalent to B. Sc.
Engineerinz. These facilities have been pxo\qded to those who want to improve their qualification become equivalent to
t3. Sc. Engineering. You arc advised to improve your qualifications if you are registered as a Professional Engineer with
the Council.”

4-A. We invited the attention of the learned Deputy Attorney-General to the above portion of the aforesaid letter.

.

-
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He, after obtaining instructions from Mr. Bashir Ahmed Sheikh, Regisirar of the Pakistan Engineering Council, stated that
the words "The Council has approved B. Tech. (Hons.) as equivalent to B. Sc. Engineering" should be read as "The
Government has approved B. Tech. ( Hons.) as equivalent to B. Sc. Engineering”. According to him, this was
typographical error and the. word "Council" has been used in place of ihe word "Government"., We asked the Registrar of
the Pakistan Engineering Council to .produce any document to indicate that the above alleged typographical error was
corrected. For that purpose, we adjourned the case till after tea breal:. The learned Deputy Attorney-General produced
letter No.PEC/QEC/4-P dated 24-4-1984 of the Registrar, Pakistan Engineering Council addressed to the Director-General
- (Investigation-1V), Wafaqi Mohtasib (Ombudsman)'s Secretariat, Islamabad, wherein the following averment has been
made:-- o : o -
"We are extremely sorry to say that a small typographical error in writing the word *Council' in placé-of
"Government' in the 5th para. of our letter dated 30-4-1981 has caused - misunderstanding. It is confirmed that the
course of B. Tech. (lions.) has never been approved by the Pakistan E.gineering Council. It was originally approved by
 the Government in 1973."_ ‘ o : ' St - '
5. However, we are not impressed by the above explanation. A purusal of the above-quoted para. of the -Pakistan
Engineering Council's letter dated 30-4-1981 indicates that the words " he Council® which are used as the first two wérds
of the aforesaid para. could not have been written on account of typographical error as in the fifth line of the above -para.
it has been stated that "The Council has also equated AMIL Examinaticn equivalent to B.Sc. Engineering”. The use of the
word "also" in the above referred subsequent portion of the above-quot: d para. leads to the conclusion that the words "The
Council" in the beginning of above para. could not have been used «n account of typographical error. It is, therefore,
evident that initially the Pakistan Engineering Council had approvec to treat B. Tech. (Honours) equivalent to B.Sc.
Engineering. However, subsequently it changed its stand. It appears tl-at the University of Engineering and Technology,
Lahore, through its Registrar's letter dated 15-10-1980 addressed to *he Secretary Education, Government of Punjab,
Lahore, intimated to the latter that the Equivalence Committee on the t sis of the opinion contained in the working paper
and after discussing the entire issue with the complete background, ecommended that B. Tech. (Honours) degree in
particular specialization may be equated with that of corresponding B. SeEngineering degree with the above University
for the job purposes as Field Engineers

6. We-are, therefore, inclined to hold that factually the policy decision - ontained in the above-quoted letter of Minister of
Education and Provincial Coordination dated 26-10-1973 was implem.2nted. Even if we were to hold that the Pakistan
Engineering Council had not approved the above equivalisation of the above academic degrees, it would not make any
difference as the basic question in the present case which escaped notice of the learned Judges of the Bench of this Court
which rendered the judgment involved is, as to whether the Pakistan Engineering Council is competent to decide the
question, whether a particular academic degree should be accepted as -ufficient academic qualification for promotion of
civil servants and employees of the semi Government organizations fr.-m a particular lower grade to a particular higher
grade or is it within the domain of the Government or the semi-Gover ment organization concerned. At this juncture, it
may be pertinent to refer to a judgment of the Tigh Court of Sindh in 1 i case of Muhammad Azim Jamali and 11 others
v. Government of Pakistan through Secretary/Chairman, Ministry of R tilways and 33 others (1992 PLC (C.S.) 637),,in -
which the facts were that the petitioners, who were 12 in number, were holding post of Assistant Executive Engineers
(Grade-17) in Pakistan Railways, hereinafter referred to as the Railway-. Respondents Nos.4 to 10 were holding posts as-
Executive/Divisional Engineers (Grade-18), whereas respondents Nos.l, to 34 were holding posts of Assistant Exgcutive
Engineers (Grade-17) in the Railways and were claiming promotion to the posts of Executive/Divisional Engineers
(Grade-18). The petitioners filed a Constitution petition, in which the: averred that respondents Nos.4 to 34, who had
diplomas from various institutions, were not professional Engineers in terms of clause (j) of section 2 of the Pakistan
Engineering Council Act, 1975, hereinafter referred to as the Act, ar:, therefore, were not entitled to undertake any
professional engineering work as defined in clause (k) of section 2 of ie Act. It was further averred that in spite of the
efforts on-the part of the petitioners, the Government of Pakistan, the Chairman Railways Board and the General Manager,
Pakistan Railways, Lahore (who were arrayed as respondents Nos.I, 2 ¢nd 3 respectively) and despite of the directive of
respondent No.l, respondents Nos.4 to 34 continued. to hold the office of professional engineers in violation of. the
provisions of the Act. On the basis of above averments, a number of de flarations and directives were sought. The matter
was heard by a Division Bench of the Sindh High Court. One of us, ¢ jmal Mian, J. (who was a member of the above
Bench) after referring all the relevant provisions of the Act, came to the .ollowing conclusion:--

"30. Having referred to the various provisions of the Act. the question, hich requires consideration is, as to whether the
provisions of the Act are applicable only to professional Engineers and | rofessional consultants, who are in practice or do
they also apply to the persons working in the. Government Departments. autonomous bodies, local authorities and private
firms and companies or employed by the private persons as paid employ ees etc. I am ,inclined to hold that the provisions
of the Act are applicable only to the professional Engineers and consulti'ig Engineers, who are in practice. My reasons for
holding so inter, alia arc as follows: ‘

(i)  That though preamble to an Act does not control the provision: of the Act, but reference can be made to it to
- ascertain the legislative intendment in case of any doubt/ambiguity. In the instant case the object of the Act given in
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' the preamble is “to make provision for regulation of engineering profession',

(ii) - That the definition of “professional Engineer": as given in clause (2) of section 2 of the Act provides two
preconditions, namely. (a) the person should hold a recognized engineering qualification, and (b) he should be registered
as a professional engineer with the Council. _ '

The word engineer is prefixed by the word prcfessional, which ‘has a definite connotation
and ) is used when a person is in practice of a particular profession,

(iii) The term "professional engineering work" as defined in clause (k) of section 2 of the Act refers to the services/works
which are normally rendered by a professional engineer, who is in Jractice, namely, giving of professional advice and

* opinions. . The other services/works mentioned after the above two services/works are to be read in conjunction with
them, otherwise it would lead to absurdity. I may give an illustrat.on. Suppose A for his private residential building
employs B a diploma holder in engineering to take weekly rieasurements of the work executed. The - work,
measurements and the residential building both have been mentiored in the above clause (k). If we were to read, the
words: professional advice and opinion disconjunctively with the ‘vord ‘measurement, it must follow that A and B
have rendered themselves liable to be prosecuted under subsectio..s (1) and (2) of section 27 of the Act referred to

hereinabove, which could not have been the intention of the Imv-1nz.:<er. . -

'(iv) That section 8 of the Act, which defines the functions of the Council inter alia provides for the maintenance of a
Register in terms of section 16 of the Act ‘of persons qualified to rractise as professional engineers and professidnal
consultants and not persons in service'. . (I

(v) That section 12 of the Act empowers the Executive Committee tv grant to any person domiciled outside Pakistah,
" who does not hold any recognized engineering qualification but, wao holds a diploma in engineering, or a degree in
applied sciences or an equivalent diploma from the institution reco..nized by the Council etc. a temporary licence for

a specific project to work as an associate of a professional engineer but the latter will have to sign and seal the plans

and specifications for the project.

. (vi) That section 16 provides for the maintenance of a register and for er olment of professional engineers and
professional consultants, whereas section 17 of the Act provides for rem. val of the name of a professional engineer or
professional consultant and re-enrolment. It may be observed that subse :tion (2) of section 17 of the Act empowers the
Enrolment Committee in its discretion to refuse to permit the registratior: of any person or to direct the removal

;o altogether or for a specified period from the Register the name of any registered professional engineer or consulting
engineer, who or which has been convicted for any such offence as implizs in the opinion of the Committee a defect of
character or who or which after an enquiry and of hearing has been held i1y the Committee as guilty of infamous conduct
in any professional respect or who or which has shown himself or itself t.. be unfit to continue in practice on any ,ground
including in the case of a professional engineer mental ill-health,

(vii) That ,section 20 of the Act provides for lodging of a complaint against any professional engineer or consulting
engineer, whereas section 2] contemplates constitution of Tribunas of Inquiry for inquiring into such complaints.
Furthermore. subsection (6) of section 22 provides that in any case in which it (i.e. the Tribunal) has recommended
the imposition of any penalty on or the prosecution of, the respor Jent; the Tribunal may also recommend that an
amount not exceeding twice the amount of the fee recovered by the respondent from the complainant may be
recovered from the respondent and be paid to the complainant as corpensation.

3 (viii) That subsection (5) of section 27 of the Act provides that no perso 1 undertaking any professional engineering work
‘ - shall, unless he is registered under the Act, be entitled to recover betare any Court or authority any sum of money for
services rendered in such work: ' '

: However, a contrary view was taken by Qaiser Ahmad Hamidi.j as under:-
‘ "6. According to Pakistan Engineering Council Act, :1975, only registered professional and consulting engineers are
authorised to undertake professional engineering works. The copy .of etter sent by Chairman, Pakistan Engineering
Council to’ Government of Punjab dated 2-6-1977, further makes 1t clear that the Federal Government had announced
30th June, 1977, to be the last date by which all Professional and Consalting engineers shall get themselves registered
with the Pakistan Engineering Council. It appears that due to pressie of diploma holders who are not registered
professional engineers, there has been flagrant violation of tire provisiuns of the Act. Even in relating to the posts of
Assistant Executive Engineers (B.P.S. 17) regarding which a decision wa-. taken by the Government that diploma holders
could be appointed against such posts, the same lacks th: warrant of la v and s in ihe nature of concession granted to
uriqualified persons. The appointment of the di ploma holders against seni.r posts of Pakistan Railways in disregard of the -
provisions of the Act; is, therefore, illegal on the face of it. It may be n ted that the responsibilities of the engineers in
©  Pakistan Railways are more oneraus. They relate to proper functionin, of the railways and the construction, design,
supetvision and maintenance of engineering works which affect the safety of public at large." :

’
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The matter was referred to a third learned J udge and was hea:d by Saiduzzaman Siddiqui,  C. J,, (as he then
was), who concluded as under:--

"7. From the above debates in-the National Assembly, it would appear that the object of introducing ‘the Engineering
Council Bill of 1975 was to bring the engineering profession on the sume line and make it subject to similar check and
control as are applicable to the Medical and legal profession, by creatir.3 an Engineering Council in line with the Medical
Council and the Bar Council. Ajmal Mian, C.J. (as he then was) in his “udgment compared the provisions of the Act with
the provisions of Legal Practitioners Act and observed that the provisions of the Legal Practitioners Act are applicable
only to the practising advocates and are not extended to persons having legal qualification who are employed in Statutory
Corporations, and other Departments though they may be tendering legul advises in course of their such employment, The
observations of Ajmal Mian, C.J., appear to be in accord with the obiscts of the Act. I am, therefore, of the view that
merely because a person possesses an engineering qualification and is enployed on a job which requires engineering skill
does not mean that he must be registered under the Act."

7. The above matter came up before this Court through appeals with the cave of this Court, which were inter alia filed
by the Pakistan Engineering :council. The same were dismissed and the above majority view of the High court of Sindh
vas maintained. '

. . - . i

8. However, - Raja -Muhammad Bashir, learned Deputy Attorney geieral. has submitted that the following portion of
the judgment of this Court n the case of Pakistan Diploma Engineers Federation (Registered) through its Chairman v.
Federation of Pakistan through Secretary, Ministry of Water and Power, Government of Pakistan, Islamabad and 9 others
(1994 SCMR 1807) uppotts the plea of the respondents:-- i

"18. We on the other hand after hearing Mr. Abid Hassan Minto learned Advocate for the appellant at considerable length

consider that this is' not a correct interpretation of the judgme:.t of the High Court. The High Court has clearly

~ stated that the provisions of the Act were wide enough to inclu'e cases of those persons engaged in professioﬁal

engineering works whether employed in any private or Goveramental Organisation, if they are called upon to

undertake any professional engincering work, as defined under the Act. In fact in the connected case C .

No.31 of 1992 a Committee of Secretaries constituted by the P:njab Government correctly summed up the true
position obtaining in the Act as follows:--

the post involved performance of professional engineering work such appointment would attract penalties prescribed in
the Act.' .

"The Commiittee was of the view that the Government could appoint a nen-graduate engineér to a post in any grade but if

The finding of the Referee Judge in this case is to the same effect and in ¢ r opinion this finding is quite correct."

9. In this regard, we may point out that it is the domain of the Gove. nment concerned to decide whether a particular
academic qualification of a civil servant émployee is sufficient for promo.ion from one Grade to another higher Grade and
whereas it is in the domain of the Pakistan A, Engineering Council o decide, as to whether a particular academic
qualification can be equated with another academic qualification, but it has no power to say that the civil
servants/employees holding particular academic qualifications cannot bt. promoted from a particular Tirade to a higher
Grade. The main object of the Act as pointed out by one of us (Ajmal Miza, J .) and Saiduzzaman Siddiqui, CJ. (as he then
was) in the above High Court judgment is to regulate the working of pro:sssional engineers and consulting engineers and
not to regulate the qualifications or the working of the engineers in the Government or semi-Government departments.
The definitions of the terms "professional engineer" and "professional er.gineering work" given in clauses () and (k) of
section 2 of the Act are to be read together and, therefore, as a coroliary to the same, it must follow that the term
"professional engineering work" as defined in clause (k) of section 2 0. the Act is to be performed by a professional
engineer as defined in clause (j) thereof, which is evident from section ¢ of the Act, which defines the functions of the
Pakistan Engineering Council as under:-- : ' '

"8. Functions of the Council ---The following shall tie the functions of the “ouncil, namely:--

.

(@) maintenance of a Register of persons qualified to practise as pro.zssional engineers and consulting engineers;
(b). recognition of engineering ,qualifications for the purpose of registration of professional engineers
and consulting engineers; ' -

(c) temoval of names from the Register and restoration to the Registc r names which have been removed;
@ - ]aying down of standards of conduct for the members;
e) - safeguarding the interests of the members; .
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petitioner received degree of B. Tech. (Honours) in June, 1985, i.e. after :he withdrawal of the notification; whereas in the

- present case, admittedly the petitioner passed his B. Tech. (Honours) ia March, 1981, before the Pakistan Engineering

Council through its Registrars above letter dated L4-4-1984 stated that t 1ere was typographical error in the above-quoted

_ portion of its Registrar's letter dated 30-4-1981.. Secondly, in the judg nent in the cas€ of Pakistan Diploma Engineers

: federation (Registered) through its Chairman (supra), this Court affirme.” the majority view of the High Court of Sindh in

the case of Muhammad Aim jamatt (supra), in which it has been held th « the provisions of the Act ale applicable only to

professional engineers and consulting engineers who are in practice and not to the persons working in the Government
departments, autonomous bodies, local authorities and private firms or companies. T

13. We may again observe that it is exclusively within the domain of the Government to decide whether a particular
qualification will be considered sufficient for promotion from a particula. Grade to a higher Grade and it is also within the
domain_of the Government to change the above policy from time to t:me as nobody can claim any vested right in the
policy. However, it cannot abdicate its power to decide the above questica in favour of a corporate body which is not in its
contro} nor it can act in a manner which may- be violative of Article JS of the Constitution on account of being
discriminatory. It is still open to the Government for future to provide that academic qualification of B. Tech. (Honours)
will not be considered sufficient for promotion from BPS-16 to BPS-17 iv'the same does not violate the above principle.

14, The upshot of the above discussion is that the judgment under review is liable to - be recalled as it proceeded on
wrong premises. We would. therefore, allow the above Suo Motu Re: jew Petition and recall the above judgment. 1n
consequence thereof, petitioner's civil Appeal No.216 of 1991 is ailowec and the judgment of the Tribunal is set aside and
the respondents are directed to consider the petitionet's case for promotic1to BPS-17,

1

AA./F-368/5 ' - ) Review allowed.
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