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. 26.09.2022 Appellant present through counsel.

Naseer Ud Din Shah, learned Assistant Additional
Advocate General for official respondents' No.1 to 3 pre‘sent.
Private respondent No.4 was réportedly dead. He had
appeared before this Tribunal on 09.02.2016, where-after, he
never appeared as the matter in dispute pertains to promdtion_,
and the private respondent being necessary party was put on
notice. He was being represented by Mr. Muhammad Zafar
Khan Tahirkheli and Mr. Ansar Ullah Khan Advocate, they were
put on notice time and again and today, Mr. Muhammad Zafar
Khan Tahirkheli Advocate appeared before this Bench and
recorded his statement in respect of death of private
respondent No.4. In this view of the matter, proceedings
against private respondent No.4 stands abated. Attendance is
complete. Comments have already been submitted. To come

up for arguments on 19.10.2022 before D.B.

S Ve

(Fareeha Paul) (Roziria Rehman)
Member (E) ~ Member (J)
19" Oct., 2022 01, None present on behalf of the appellant. Mr.

Muhammad Riaz Khan Paindakhel, Assistant Advocate General

for the respondents present.

02. Called several times, till last hours of the court but
nobody turned up on behalf of the appellant. The appeal is,

therefore, dismissed in default. Consign.

03. Pronounced in open Court at Peshawar and given

under our hands and the seal of the Tribunal on this 19" day of

October, 2022. .

(Fa a Paul) (Kalim Arshad Khan)
Member (E) Chairman
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26.09.2022

Statement of the counsel of Respondent No. 4. Muhammad Zafar Khan, ASC
States that respondent No. 4 has passed away a couple of year ago and hence the power of

attorney executed by respondent No. 4 has abated. In the given circumstances, | being counsel for

deceased respondent No. 4, am unable to assist the Hon’ble Tribunal.

(Heard and found correct)

Fareeha Paul
Member (E)
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15.06.2022 Appellant in person present. Mr. Imran Akbar, Assistant alongwith Mr.

Kabirullah Kha.t.tak, Additional Advocate General for the respondents present.

Appellant requested for adjournment on the ground that his counsel is
busy in the august Peshawar High Court, Peshawar. Adjourned. To come up for

arguments on 06.02.2022 before the D.B.

M '
’_————_‘

(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
06.07.2022 Appellant in person present. Mr. Imran Ahmad, Assistant

alongwith Mr. Asif Masood Ali Shah, Deputy District Attorney

for official respondents No. 1 to 3 present. .

Appellant requested for adjournment on the ground that
his counsel is busy in the august Peshawar High Court,

Peshawar. Adjourned. To come up for arguments on

31.08.2022 bthe D.B.
(Mian Muhamad) - (Salah-ud-Din)
Member (E) Member (J)
31.08.2022 Bench is incomplete, therefore, case is adjourned to

26.09.2022 for the same as before.

eader



01.02.2022

02.03.2022

16.05.2022

Learned counsel for the appellant present. Mr.
Qasim Khan, Superintendent alongwith Mr. Muhammad
Adeel Butt, AddI. AG for respondents present.

Learned counsel for the appellant requested for
adjournment on the ground that he has not prepared the
brief. Adjourned. To come up for arguments before the

" D.B on 02.03.2022.

(Atig-Ur-Rehman Wazir) Ctaikpan
Member (E)

Due to retirement of the Worthy Chairman, the

« Tribunal “is defunct, therefore, case is. adjourned to

16.05.2022 for the same as before.
[ée;der

Junior of learned counsel for the appellant present. Mr.
Imran Akbar Assistant alongwith Mr. Kabir Ullah Khattak
learned Additional Advocate General for the respondents

pre§ent.

Junior of learned counsel for the appellant requested for
adjdurnment on the ground that learned counsel for the
appellant is busy before Hon’ble Peshawar High Court,

Peshawar. Adjourned. To come up for arguments on

15.06.2022 before the D.B.

( ina Rehman) (Salah-Ud-Din)
Member (J) Member (J)
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\ 12.11.2021 Appellant in person present.

Kabirullah Khaﬁak, Adll: AG for respondents present.

Former requests for adjournment on the ground that his
counsel is busy before the august Supreme Court of Pakistan.
Adjourned but as a last chance. To come up for arguments on
08.12.2021 before D.B:-

%
: #
(Mian Muhammad) (Rozina Rehman)
Member (E) Member (J)
08.12.2021 Mr. Taimur Ali Khan, Advocate, for the appellant

present. Mr. “Kabirullah Khattak, Additional Advocate
General for the respondents present.

The Worthy Chairman is on leave, therefore, the
bench is incomplete. Adjourned. To come up for

arguments on 13.01.2022 before the D.B.

Dy

o »~ (Saldh-ud-Din)
" Member (J)

13012022 Counsel for the appellant and Mr. Kabirullah
o o . Khattak, Addl. AG for the respondents present.

Due to paucity of time, arguments could not be
heard. To come up for arguments on 28.01.2022 before
the D.B. -

M

(Atig-Ur-Rehman Wazir) ~ Ch n
Member (E)
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22.06.2021 Appellant in person present. Muhammad Riaz Khan 7
Paindkheil learned Assistant Advocate General for the

respondents present.

< FOrmer made a request for adjournment on the
ground that his counsel is busy before the Hon’ble Peshawar
High Court Peshawar. Adjourned to 30.07.2021 for arguments
before the D.B.

(Atig-Ur-Rehman Wazir)
Member (Executive)

30.07.2021 Junior to counsel for appellant present.

Muhammad Adeeel Butt learned Additional Advocate General

for respondents present.

Former made a request for adjournment. In this regard he
also submitted an application for adjournment; allowed. To come up
for arguments on 01.09.2021 before D.B.

ozina‘ Rehman) Ch&tfman
Member (J)

[5\/\ U'r(@’%ll
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08.02.2021

12.03.2021

91.04.2021

-Appellant with counsel and Addl. AG alongwith
Muhammad Ajmal Khan, Asstt. Secretary for.the.ofﬁci_al
respondents present. - '

“Former states that private respondent No. 4
(Qaisar Naz) has passed away quite some time ago. He
.was being represented by M/S. Muhammad Zafar Tahir
Khelr and Ansarullah Khan, Advocates.

- In the circumstances, notlces be |ssued to learned

.counsel for re_spondent No. 4 for 12.03.2021.

Adjourned.”
(Atig-ur-Rehman Wazir) o Chairman
- Member(E) - -

Appellant WIth counsel present.

Kabir Ullah Khattak Ieérned Additional Advocate General
for official respondents present.

Despite notice to learned counsel for private respondent

~No.4, nemo for the said respondent.. Therefore, private

r_espondent No.4 be put on notice for the next date in order

‘to ascertain the fact in respect of the death of private

respondent No.4. At the same time, M/S Muhammad Zafar |

" Tahir KheI| and Ansarullah Khan, Advocates be notlced once

again for &4 /2021, before D.B.

(Mian Muhammad) . (Rozing Rehman)
Member (E) ' Member (J)

Due to demise of the Worthy Chairman, the Tribunal is
non-functional, - therefore, case is adjourned to

22.06.2021 for the same as before. ' .
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04.12.2020

06.01.2021

respondent No. 4 for the next date of hearing.
M @N\
MurfRehmén Wazir)

Appellant alongwith ~ counsel and Addl. AG for
respondents No..1 to 3 present. Nemo for respondent No.
4.

Respondent No. 4 appeared before this Tribunal lastly
on 09.02.2016. Thereafter, he Was neither placed ex-
parte nor was sent notice in the subsequent proceedings.
As the matter in dispute pertains to promotion, the private

respondent seems to be a necessary party. He shall,

-therefore, be issued notice for appearance on 06.01.2021

before the D.B.

) -

(Mian Muhammad) Chairman
~ Member(E) :
Appellant in person and Asstt. A.G for the

respondents present.

| A request for adjournment is made due to
engagement of learned counsel for the appellant before
the Apex Court today. Adjourned to 08.02.2021 for
héaring before the D.B. Office shall issue notice to

Chairman
Member(E)

w
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16.04.2020 Due to public holidays on account of Covid-19, the case
| is adjqurned.- To come up for the same on 16.07.2020 before
D.B.
- 16.07.2020 Due to COVID-19, the case is adjourned for the same

on &1708.2020 before D.B.

w7

17.08.2020 "Due to summer vacations, the case is adjourned to
19.10.2020 for the same. —
Reader
19.10.2020 - - Junior to counsel for the appellant and Addl. AG for

the respondents present.
The Bar is observi%g general strike today, therefore,
dic urned 04.12.2020 for hearing before the

#
% v
mad) Chaitrhan'

the matter is
D.B.

(Mian Muham
Member
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‘1‘6.01.20'20 ‘ - Appellant absent. Learned counsel for the appellant absent.

.7 ,\9 Mr. Zia Ullah learned Deputy District Attorney alongwith Mr.
%(,\? o " Arif Superintendeﬁf_ for the respondents present. Due to general

N strike of the bar on the call of Khyber Pakhtunkhwa Bar Council,
"\ . the case is adjouned. To come up for further

proceedings/arguménts on 28.02.2020 before D.B. Appellant be

~ put to notice for the date fixed. /
' L

\ﬁfe‘r " o Member

28.02.2020 Junior to counsel for the appellant present. Mr. Riaz
' ~ Paindakhel learned Assistant Advocate General for the
| réspondents present. Junior to counsel for the appellant
requested for adjournment as senior counsel for the
“appellant is not available today. Adjourn. To come up for
~ arguments on 12.03.2020 before D.B.
N | KO )~

Member Member

12.03.2020 - Appellant in person present. Mr. Zia Ullah learned
Deputy District Attorney alongwith Arif Superintendent for
the respondents present. Appellant requested for

: adjdumment on the ground that his counsel is not available

today. Adjourn. To come up for arguments on 16.04.2020

befor§ D.];\\ ’» | @/

Member Member




26.09.2019 Junior counsel for the appellant and Mr. Usman Ghani, District
Attorney for official respondents No. 1 to 3 present. Junior counse] for
the appellant seeks adjournment on the ground that learned senior

counsel for the appellant is not available today. Adjourned to

01.11.2019 for arguments before D.B.

(HUSS SHAH) (M. AMIN KHAN KUNDI)
MEMBER MEMBER
01.11.2019 Learned counsel for the appellant and Mr. Usman Ghani

~ learned  District  Attorney alongwith Muhammad — Arif
Superintendent present. Learned counsel for the appellant secks
adjournment. Adjourned by way of Iast chance. To come up for

arguments on 09.12.2019 before D.B.

| O
cinber Member

- 09.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa
Bar Council. Adjourn. To come wup for further

proceedings/arguments on 16.01.2020 before D.B. |

9.

Member Member




17.05.2019

25.06.2019

26.08.2019

Counsel for the appellant and Mr.l Muhammad Jan,
DDA alongwith Muhammad Arif, Superintendent for the

respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
25.06.2019 for arguments before the D.B.

—

Chairmar

Counsel for the appellant and Mr. Muhammad
Jan, DDA alongwith Mr. Javed Khan, Assistant for
respondehts present. Learned counsel for the appellant
seeks adjournment. Adjourned. Case to come up for

arguments on 26.08.2019 before D.B.

N
[V
l\m Member

Clerk to counsel for the appellant present. Addl: AG for

respondents present. Clerk to counsel for the appellant seeks

adjournment due to general strike on the call of Peshawar Bar

Association. Adjourn. To come up for arguments on 26.09.2019

- before D.B.

+ (N~

Member Member

t‘\



01.03.2019

26.04.2019

10.05.2019

Clerk to counse‘L {or the appellant and Addl. AG

for the respondents pfésent.

Due to general strike on the call of Bar
Association instant matter is adjourned to 26.04.2019

before the D.B.

mr Ch rman

Due to general strike of the bar, the case is adjourned. To

come up for arguments on 10.05.2019 before D.B.

I{?@« N
ember Member

Counsel for the appellant and Addl:AG alongwith Mr,

. Muhammad Arif, Supdt for respondents present.

Learned AAG states that the instant case was noted by
his office in the diary of 14.06.2019, therefore, the brief could

. not be prepared. Being an old case of the year 2013, it is

adjourned to 17.05.2019 for arguments before D.B.

Mix/ber Chairman

o L P




26.11.2018

13.12.2018

04.02.2019

| .

Junior to counsel for the appellant Mr. Muhammad Jan
learned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant requested for adjournment that
his senior counsel is not in attendance. Adjourn. To come up for

arguments on@.lZ.ZOl@ before D.B.

ﬁé@“ | Q.
[
er Member

Junior to counsel for the appellant present. Mr. M. Arif, Supdt
alongwith Mr. Muhammad Jan, DDA for respondents present. Junior
to counsel for the appellant seeks adjournment. Adjourned. Case to

come up for arguments on 04.02.2019 before D.B.

¥’

Member Member

Appellant alongwith his counsel present. Mr. Riaz Ahmad
Paindakheil, Assistant AG alongwith Mr. Muhammad Arif, Superintendent
for the respondents present. Learned counsel for the appellant requested for
adjournment. Adjourned to 01.03.2019 for arguments before D.B.

X wa
(AHMAD HASSAN) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER



29.06.2018 Appellant in person present. Learned counsel for the
( appellant 1s abéent._ Mr. Muhammad Jan, Deputy District Attorney
for the resp.on'd‘enlls present. Appéllant seeks adj‘ournmenl on the

ground that his counsel is busy before the Hon’ble Peshawar High 1 .

Court. Being one of the oldest case, last opportunity is granted. for
arguments. Adjourned. To come up for arguments on 17.08.2018 |

be;rol-eD.B.W% ¢ ng} /

%4

(Muhammad Amin Kundi) (M‘uhanl,mad Hamid Mughal)
Member Member
17.08.2018 Appellant with counsel and Mr. Muhammad Jan learncd Deputy

District Attorney present. Learned counsel for the appellant secks

adjournment. Adjourned. To come up for arguments on 09.10.2018 before i

D.B. .
- M Ci\ ”
(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
Mcmber . Member
09. 10.2018 _ Junior to counsel for the appellant and Mr. Riaz Ahmed :

~

. Paindakhel for the respondents present. junior 10 counsel for the
~ appellant seeks adjournment as his senior is not in attendance.
Adjourned. To come up for arguments on 2£.11.2018 before D.B.

9

Member
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19.12.2017 Clerk to counsel for the appellant and Asst: AG for
respondents present. Clerk to counsel for the appellant seeks
adjournment as counsel for the appellant is not in attendance
due to death of his wife. Adjourned. To come up for

arguments on 20.02.2018 before D.B.

i

Member prhian

20.02.2018 Duc to non availability of D.B. Adjourncd. To
come up on 16.04.2018 before D.13.

(Gﬁrﬁ%

! Member

16.04.2018 Counsel for the appellant and Mr. Ziaullah, DDA
| alongwith Mr. Attaullah, Assistant Secretary for respondents
present. Counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 29.06.2018 before D.B.

i 2 e
(Ahmad'Hassan) (M. Amin Khan Kundi)
Member Member
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12.09.2017

25/10/2017

S

Counsel for the appellant and Mr. Ziaullah, Deputy Distriég
- Attorney for respondents present. Counsel for the appellant seeks
adjournment. Adjourned. To come up for arguments on 12.09.2017
before D.B.

LY

01>/ (M. Amin Khan Kundi)
(Ahmad' Hassan) " Member
Member

Counsel for the appellant and Mr. Ziaullah, DDA alongwith
Mr. Muhammad Azhar, Assistant (Lit) for the respondents present.
Learned Counsel for the appellant seeks adjournment. Adjourned.

To come up for arguments on 25.10.2017 before D.B.

I\ﬁer Member

(Executivg), S (Judicial)

Counsel for the"apb'ellant and Mr.Usman Ghani,
District Attorney for the respondents present. Counsel
appellant seeks adjournment. To come up for arguments on

19/12/2018 before DB.

emb Chairman

0
¥
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7.08.2016

©09.12.201p

14.04.2017

1
i

" Counsel fior'ﬂic appcllanl and Mr. Muhammad Jan, GP for

tespondents | present.

Member

Learned counsel for the appellant

requested for adjournment. Request aceepted. To come up for

arguments on '?"’ y 7= e before 1D.B.

ember

V

Counsel: for the appellant and Mr. Muhammad Ibrar,

Assistant Secrgtary alongwith Mr. Ziaullah, GP for official

respondents ang clerk to counsel for private respondents also

present. Clerk to counsel for private respondents requested for

adjournment. Request accepted. To come up for arguments on

1

(ASHFAQUE|TA.
MEMBER

Cdunsel

HAMMAD AAMIR NAZIR)
MEMBER

for the appellant present. Mr. Muhammad Ibrar,

Assistant Secretary alongwith Mr Muhammad Jaq, Government

Plea?der for official respondents No. 1 to 3 also present. Learned
i

counsel for the appellant requested for adjournment. Adjourned. To

come up for argliments on 28.07.2017 before D.B.

' (Amnadﬁ)i‘/ass:;)

Member

N
(Muhm{&xin Khan Kundi) .

* Member



18.11.2015

09.02. 2016

27.04.2016

Appellant with counsel, Mr. Mukhtiar Ali, Supdt. alongwith
Muhammad Jan, GP for official respondents and counsel for private

respondents No. 4 present. Due to paucity of time therefore, arguments

could not be heard. To come up for arguments on _(t - ; - Q [Z/,é .

A

MEMBER MEMBER

Counsel for the appellant and Mr. Muhammad

Jan, GP for official respondents and counsel for private

respondent No. 4 present. Counsel for the appellant requested

for adjournment. To come up for arguments on 27 - 4, /¢

V

MEMBER

Appellant in person and Mr. Muhammad Adeel Butt, AAG for
official respondents No. 1 to 3 present. Due to general strike of the Bar
learned counsel for the appellant is not in attendance. Adjourned for

arguments to 17.8.2016 before D.B.

Member Cha}%’gn

f'\
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1581/13

20.2.2015 : Counsel for the appellant and Mr. Muhammad Jan,

28.05.2015

GP with Mukhtiar Ali Supdt. for the official respondents
and counsel for private respondent No. 4 present. Counsel
for private respondent No. 4 requested for adjournment. To

come up for arguments on 28.5.2015.

pl\Zember

Appellant in person and Mr. Muhammad Jan, GP with
Mukhtiar Ali, Supdt. for the official respondents and clerk of
counsel for private respondent No. 4 present. Due to general strike
of the legal fratemity, counsel for the parties are not available. To
come up for arguments on 13.8.2015.

N

MEMBER - " MEMBER

13.08.2015 . " Counsel for the appellant,” Mukhtire Ali, Supdt alongwith
Muhammad Jan, GP for official respondents present and counsel
for private respondent No.4 present. Counsel for the appellant

requested for adjournment. Request accepted. To come up for

arguments onlg’- _iff 20| ﬁ

Member ~ ~ Metmber



17.07.2014. Counsel for the appellant and AAG with Mukhtiar
| Ali, Supdt. for official respondents present who a‘flready filed
written reply. Counsel for private respondent No. 4 present i
who needs further time for submission of written reply.
Request is accepted but last opportunity is giyen to him for

submission of written reply on 01.09.2014.

ME

01.09.2014. © Clerk to counsel for the appellant, Mr. Mﬁhammad Jah, GP
with Mukhtiar Ali, Supdt. for the official respondents present who

- already filed written reply. Clerk to counsel for private respondent

No. 4 present and written reply filed. Copy handed over to clfrk to

10.10.2014 - Appellant with counsel, Mr. Kébeerullah Khattak, Asstt. AG
 with Mukhtiar Ali, Supdt. for the official reSpond.entfs a’r;d couﬁsel
for private respondent.No. 4 present. Rejoinder r%aceived, ‘copy
whereof is handed over to the learned AAG and coun'sel for private
respondent No. 4. To come up for arguments on 10.12.2014.
-
MEMBER

{

10.12.2014 "~ Clerk to counsel for the appcllant an;d 'Mr'. Muhammad
Adecl Bult, AAG with Mukhtiar Ali, Supdt. for the official
respondents and counsel for private respondent No. 4 present. The .

Tribunal is incomplete. To come up for the sarze on 20.2.2015.

.
- S oy ———



1581/13

29.4.2014 Counsel for the appellant and Mr. Muhammad Jén,
GP with Mir Qasam, Assistant Secretary for respondents No.
1 & 3 present and reply filed. Muha.mmad. Tariq, Steno for
respondent No. 2 and counsel for private respondent No. 4
present and requested for further time. To come up for written

reply of respondents No. 2 and 4 on 23.5.2014.

MEMB

23.5.2014. Appellant with counsel and Sr.GP with Mukhtiar Ali.,.
Supdt. for respondent No. 1 and 3 present who already filed
written reply. Respondent No. 2 sent letter No. Appeal’
1581/2013/AR-3611 dated 24.3.2014, whereby he relied on the

“\ written reply submitted by the Board of Revenue. Counsel for

\ private respondent No. 4 present and requested for further time.

{ . To come up for written reply of private respgndent No.4 on
\

16.6.2014.

Y o ME R MEMBER

- -

W

16.6.2014 | Appellant with counsel and AAG with Mukhtiar Alj;
Supdt. for official respondents and junior to counsel for private
respondent No. 4 present. Respondent No. 4 still needs time. To
come up for written reply of respondent No. 4 on 17.7.2014.

Rejoinder to written reply of official respondents received and

copies whereof handed over to opposite sides.
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28.3.2014

Aper o < [ SF120/2
| 7 Jﬁ//ﬁféﬁe/ 7,
Counsel for the appellant present - and submitted an

application for early hearing. To come up fof arguments on early

hearing application on 07.01.2014.

mber

Counsel for the appellant present. Preliminar‘.y arguments
heard and case file perused. Counsel for the appellant contended that
the appellant has not been treated in accordance with law/rules. The
appellant filed the instant appeal on 29.11.2013, against the final
order dated 22.11.2013. He further contended that the impugned
order is not a spé:aking order and has been issued in violation of
Rule-5 of the Civil Servant (Appeal) Rules-1986. Points raised at the
Bar need consideration. The appeal is admitted to regular hearing
subject to all legal objections. The appellant is directed to deposit the
security amount and process fee within 10 days. Thereéfter, Notice
be issued to the respondents for submission of written reply on
28.03.2014.

: mber

O

This case be put before the Final Bench \\é for further proceedings.

Appellaht with counsel, Mr. Muhammad Jan, GP
with Mir Qasam, Assistant Sec}etary respondent No.1 and 3,
and Muhammad Ayub, Revenue Assistant for respondent
No.2 witt; Mr. Muhammad GP for the official respondents
present and requested for time. Mr. Muhammad Zafar
Tahirkheli, Advocate/counsel for private respondent No. 4
present and Wakalatnama placed on file. He also requested

me up for written reply on 29.4.2014.

MEMBER VL
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. .- Form-A
- FORM OF ORDER SHEET
- Cour't'of‘ -
- Case No. 1581/2013
S.No..| Date oforder | Order or other proceedings with signature of judge or Magistrate
Proceedings

1 : 2"'.. 3

1 04/12/2013 | = The appeal of Mr. Javed Khan resubmitted today by Mr.
M: Asif _YdUsafzai Advocate may be entered in the Institution
-'r;egi's‘t'er'a'nd put up to the Worthy Chairman for preliminary

| hearing. . J
| A REGISTRAR ——
2 /0 "/9\'-»0'{ 0‘/ 4 ThIS case is entrusted to Primary Bench for preliminary
Ao T heanngto be put up there on ,9 7" 7 "&Q/
v
.
: ‘\\J__/} &\‘V
A
A ).k\‘%
-‘.“%%
“\\%
N
\
Y
A




-,

The appealj'df ‘Mr. Javed Khan DRA Revenue Department Peshawar received today i.e. on
29.11.2013 is inco'rnplete on thé'follqwing scores which is returned to the counsel for the appellant for

completion and resubmission within. 15 days.

1- Annexures-A, B 'and; E of the appeal are illegible which may be replaced by legible/better
one. - T s

no L PO /;.T, |

ot. & /%( ]& /2013.

Mr. M. Asif Yousafzai Adv’ Pesh.

.

GISTRAR
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
S » PESHAWAR. - L

Appeal No.__ [ “T?f 2013

MR. JAVED KHAN Vs SMBR, K.P. AND OTHERS.

Copy of Seniority List |
-_
-I-_
ﬂ-_ |

Copy of Order 11.6.2009 : ‘
Copy of Tribunal's Order ‘ -

i - -  APPELLANT
S - ~ JAVED KHAN.

4 é,..’
(M. ASIF YOUSAFZAL ) -
" ADVOCATE, PESHAWAR.

P A
e




SHE

Mr. Javed Khan, DRA, .
Revenue Department, Peshawar,

ND

FQRE THE KHYBER PAKHTU,N KHWA SERVICE

: TRIBUNA
PESHAWAR. | AL,

Appeal No. B S?/ /20'13’ ‘ A
< - . ' B Fac e s,
: g‘w?wn W AR

~ APPELLANT
VERSUS E

The Senior Mernber Board of Revehue, Khyber Pakhtunkhwa,
Peshawar. : - ' ~ -

i

The Commissioner, Peshawar Division, Peshawar.

the Assistant Secretary Establishment, Revenue Department,
Peshawar. S | | o
Mr. Qaisar Naz, Secretary, RTA, Kohat. -

‘ S , ' . RESPONDENTS

-------------------

APPEAL  UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974 AGAINST
THE ORDER DATED 22.11.2013 WHEREBY THE APPEAL OF
THE APPELLANT FOR PROMOTION AS NAIB TEHSILDAR
AND THEN. TO TEHSILDAR FROM THE DATE WHEN HIS
JUNIOR OF THE APPELLANT ‘WERE PROMOTED HAS BEEN

REJECTED FOR NO GOOD GROUNDS.  *

PRAYER:
\M wess TUAT ON ACCEPTANCE OF THIS APPEAL, THE ORDER
& ., DATED 2 3 MAY BE SET, ASIDE AND THE

¢ z-gubmitied w-d8F

RTES| iﬂﬁé
(N
“Windiz

' RESPONDENTS MAY BE DIRECTED TO CONSIDER THE
APPELLANT FOR PROMOTION AS NAIB TEHSILDAR -AND
THEN TO TEHSILDAR POST FROM: THE DATE WHEN HIS

. " JUNIOR RESPONDENT NO.4 WAS PROMOTED WITH ALL
CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY, WHICH
THIS AUGUST'TRIBUNAL' DEEMS FIT AND APPROPRIATE
THAT MAY ALSO BE AWARDED IN FAVOUR OF APPELLANT.

-
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RESPECTFULLY SHEWETH:

1.

That the appellant joined the Revenue Department as Junior Clerk
in the year 1985 whereas the respondent No.2 joined .the same
post in the year 1986, meaning that the respondents. No.2 was
junior to the appellant. Copy of the Seniority list of the year 2000
of D.C. office Kohat is attached as Annexure-A. ' C

That in the year 2006, the appellant was regularly promoted as

Naib Tehsildar with the condition of passing exam and training
which the appellant did successfully. Copy of promotion order. is
attached as Annexure-B.” -

That then a dispute arose for the reguiar promotio‘n io the post of
Naib Tehsildar in.the year 2006 which went before the KPK Service
Tribunal in Appeal N0.3/2006. The said dispute was amongst the

Abdus Sammad, Hamid Khan, Syed Mohammdd 'Qaba Hussain,
Qaiser Naz and the appellant. K ’ - -

That the said appeal was. decided by the Augu'st Tribunal on
19.5.2008 and decided the issue as * 7he official respondents Were
legally bound to_consider the semiority of appellant and private

respondents and to_appoint the senior most officials -on _reqular .

 pasis while the junior should be appointed on acting charge basis

or til the arrival _of _recommendees. of the - Public _Service
Commission. The appeal_was partially accepted and the official
respondents _were _directed”_to sort _out. the __seniority
appoint/promote the senior on reqular basis as Naib_Tehsildar and
the juniors may be reqularized as Naib Tehsildar when vacancy
are available for them” Copy of the Judgment is- attached as
Annexure-C. S - | |

That in the light of the Judgment of the Service Tribunal, the |

Revenue Department passed an order on 14.3.2009, whereby,
Abdus Sammad, Hameed Khan, and Haider Hussain were
promoted as Naib Tehsildar on regular basis with effect’ from
10.4.2001 and 3.1,2006, respectively, while the appellant and
respondent No.2 Qaisar Naz promotion order of regular one were

" modified as on acting charge basis with the condition that the

appellant and the respondent No.2 would be considered for

" regular promotion when vacancies when the vacancies occurred in

the q:uot'aiof Kohat Division. Copy of the order is attached
Ann,exiure-D. o

" That despite clear order dated 14.3.2009, therespo’ndent No.2

~was promoted vide 11.6.2004 on reqular basis while he was junior




>

‘.f

. to the éppellant and Haider Hussain was alsd promoted on regular

basis who was already stood prometed on regular, pasis with effect
form 3.1.2006 vide order dated 14.3.2009. Thus the appellant
name was omitted from promotion order was due to malafide for
not showing vacancy for him. Copy of the Order is attached as
Annexure-E. ' . - |

That as the above order was passed in violation of the Judgm‘ent

 of the Tribunal, therefore the appellant went for execution of the

Tribunal Judgment through Execution Petition No0.121/2009. The
said petition was finally head on 12.10.2013, the Tribunal was
kind enough to hold that since the appellant was respondent in
main appeal so he can not file Execution Petition, however, if any
order affecting his seniority and promotion rights;.he may" avail
other- legal remedies available to him under -the law. Copy of

~ Tribunal’s order is attached as Annexure-F.

That after the observation of the Honourable Tribu‘nal, the -

appellant filed representation before the Respondent No.1 but the

‘same has been rejected for no good grounds on 22.11.2013,

hence the present appeal on the following grounds amongst the
others: Cop§ of Appeal and Rejection Order are attached as
Annexure-G and H. h ~ ‘

GROUNDS:

A)

B

C)

That not considering the appeal of the appellant for
promotioh as Naib Tehsildar and Tehsildar from the date
when his junior were promoted and the rejection order
dated 22.11.2013 are against the law, “rules, norms of
justice and material .on record, therefore, not tenable.

That the appellant has been discriminated on the basis of
non availability of vacancy, while at the same time, M~
Mohammad_Shoaib, Naik Mohammad, Mohammad Arshad,
Zafar Igbal and Nawab Gui, all junior to the appellant, have
been promoted on regular basis after the Judgment of the
Tribunal and the appellant has been kept-on acting charge
till date. | - - '

That due to arbitrary in-action of the Revenue Department -

the - appellant’s senio‘rity as well as promotion rights have
badly affected and especially. the respondent No.2 is also
~ promoted to BPS-16. -

o7
9
‘,‘f' d

3 w2
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D) #

E)

F)

G)

H)

That the seni'orityy and promotidn is vital for all Government

‘Servants and according to the Supreme Court Judgments the

same should not be affected by the Department :in an

~arbitrary manner.

That the appe|laht’s record is ‘good'and' no adverse entry |

communicated to the appellant till date which also- proves
that the appellant along. with training also has good record

and fully eligible for promotlon as Nalb Tehsrldar on regular
basis.

That'the appellant has not been treated according to the

Judgment of the Tribunal and subsequent order based on-

the Judgment of the Tribunal.

That the rejection order ‘dated . 22.11.2013 is the total

violation of the Judgment of this Honourable Tribunal dated
19.5.2008 as well as observation of the Honourable Tribunal
dated 2.10.2013, therefore, not sustainable, otherwise the
factors of limitation is not attracted in the matter of pay,

pension and promotion.

“That the appellant seeks permission to advance othe’rs.

grounds and proofs at the time of hearing

It is, therefore most humbly prayed that the appeal of the

appellant maybe accepted as prayed for.

 APPELLANT
 JAVED KHAN

%Q o
(‘M. ASIF YOUSAFZAI ) ‘
ADVOCATE, PESHAWAR. .

THROUGH:

ﬁ TR
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JUNIOR CLERK. o
, SENIORITY LIST OF THE ESTABLISHMENT OF DEPUTY .
COMMISSIONER KOHAT OFFICE AS STOOD ON 15T DECEMBER, 2000.
Ay .
S.No. Name of Official Desig | Date of Birth | Date of It Date of Remarks
nation Entry into | Regular '
service Appointment/
Appointment
. to the post
1. | Akram Khan 1/ Clerk | 01.06.1965 15.10.1974 | 15.10. 1974
2. | Aman Khan -do- 03.6.1966 1.2.1980 1.2. 1980
3. | Dilbar Ali ~-do- 17.3.1947 4.10.1981 4.10. 1981
4, | Iftikhar Ahmad: -do- 20.5.1961 8.9.1982 8.9. 1982
5. | Mohammad Shakil -do- 20.3.1960 | 20.12.1982 | 20.12.1982
6. | Taj Mohammad -do- 02.9.1963 | 15.2,1983 15.2. 1983
- 7. | Imraj Gul -do- 20.11.1962 | 16.2.1983 | 16.2. 1983
8. | Nijat Hussain ~-do- 15.03.1960 | 16.2.1983 16.2. 1983
9. | Muhammad Shoaib -“do- 14.03.1966 | 10.4.1983 10.4. 1983
10. | Abdul Khanan -do- 10.11.1948 | 22.8.1983 22.8. 1983
11. | Mohammad Ilyas -do- 25.11.1962 | 6.11.1983 6.11. 1983
12. | Akhtar Saeed -do- 01.03.1962 1.12.1983 1.12. 1983
13. | S. Yahya Hussain -do- 13.3.1959 1.4.1983 1.4. 1984
14. | Noor Mchammad - -do- 04.09.1963 21.4.1984 21.4. 1984 -
15. | Mohammad Raza -do- 06.03.1967 4.7.1984 4.7. 1984
16. | Hazrat Ali -go-~ 10.4.1966 2.8.1984 2.8. 1534
{7\ | Javed Khan-I -do- | 28.1.1964 20.5.1985 . | 20.5. 1985
18. | Yousaf Hayat -do- 3.12.1964 5.6.1985 5.6. 1985
19. | Gul Islam -do- 13.2.1965 1.7.1985 1.7. 1985,
20. | Mifza Sikaridar -do- 04.04.1967 1.8.1985 1.8. 1985
21. | Mudasar Ali Shah -do- 09.09.1964 | 3.8. 1985 3.8. 1985
22. | Moh. Asghar Shah -do- 1956 6.12.-1985 6.12. 1985
23. | S. Israr Hussain Shah -do- 13.10.1961 29,12,.1985 | 29.12..1985
(2%, | Qaisar Naz -do- 10.06.1956 * | 27.7.1985 | 27.7. 1986
.25, | Qazi Asmatullah -do- 01.07.1961 | 27.7. 1986 27.7. 1986
26. | Nasir Khan -do- 22.1.1960° 1.1. 1987 1.1.1987
27. | Nasim Khan -do- 10.09.1959 | 22.2. 1987 22.2. 1987
28. | Haroon Shah -do- 14.09.1968 4.4.1987 4.4. 1987
29. | Shakir Pervez -do- 04.8.1964 5.4, 1987. 5.4, 1987
30. | Hifzul Haq -do- 15.3.1967 5.4. 1987 5.4, 1987
31. | Tariq Mubarik Ahmad -do- 190.03.1959 | 15.7. 1987 15.7.1987
32. | Javed Khan-II | -do- 02.05.1963 | 8.2.1988 - | 8.2, 1988
33. | Azam Khan -do- 07.1.1965 9,2. 1988 9.2. 1986
34, | Hafiz-ud-Din -do- 03.04.1968 | 9.2. 1988 9.2, 1988
35, | Muhammad Yaqoob ~do- 30.04.1968 | 30.7. 1988 30.7. 1988
36. | Mohammad Shahid -do- ‘| 01.12.1970 [ 01.08.1988 | 1.8.1988
37. | Mohammad Zaman -do- 02.03.1966 09.12.1989 1.12, 1989
38. | Tatbeer Ali 07.04.1979 1 09.12.1989 - |.9.12. 1989

——— mm e ey
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GOVERNMENT OF NWEP
REVENUE AND ESTATE DEPARTMENT

PESHAWAR DATED THE 03.01.2006..

ORDER

/Admn:I/'196.In pursuance of Senior Number, Board of Revenue, NWFP

d Khan-1, Junior Clerk DCO Office Kohat is hereby selected
terms and

No *
Judgment dated 14.12.2005 Mr. Jave
as Naib Tehsildar (B> ith immediate effect on. regular basis on the following

~ cofidit et Ministerial Quota with immediate effect.

5 His appointment as Naib Tehsildar will be
prescribed training and passing of Kariungo certificate examination wi

completion of Settlement training.

subjett‘ to the successful completion of
thin three months after

nt/selection he will undergo the requisite training as laid down in the West
ildari/ Naib Tehsildari ‘Training Rules, 1968 for a period of 6 months, after
completion of Settlement/Revenue Training shall remain on probation for a.period of two years
as per provision laid in Para-15(1) of the NWFP Civil Servant (Appointment, promotion and

Transfer) Rules, 1989. The Train?ng programme is attached.

3. On appointme

. : Sd/—Senior' Member
. Board of Revenue NWFP

No.159-67/Admn:I/ 196.

Copy forwarded to the :- L
1. District Officer (BRE)/Collector, Kohat and Chitral.

2. Settlement Officer (Chitral).

3. Principal Revenue Training Academy Karak.

4. Accountant General, NWFP Peshawar.

5. District Accounts Officer, Karak, Kohat & Chitral.
6

7

8

i

. Budget & Accounts Officer, Board of Revenue, NWFP, Peshawar.

. Official concerned. T : ,

_ Ppersonal file. - : "
9. Office Order file. o , ' A%

Sd/- Secretary,
Board of Revenue NWFP.
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/ |  © GOVERNMENT OF NWFP
/ :REVENUE AND ESTATE DEPARTMENT
NOTIFICATION
No. /Admn:/26/Vol.I; In pursuance’ of deéision. of Dépa‘rtmental Promotion

Committee,.'the competent authority is pleased to order the promotion of the following Naib
Tehsildas as Tehsildar (BPS-16) on regular basis with immediate effect. '

S.No. Name

1. Mr. Haider Hussain
2. Mr. Qaisar Naz

3. Mr. Liagat Ali -

On their promotion the above officers will be on pfobation for a period of one year in
terms of Section-6(2) of NWFP Civil servants Act 1973 read with Rule-15 (1) of NWFP Civil
Servant (Appointment, Promotion and Transfer) Rules, 1989. ' ‘ ,

.Consequent upon their promotion as Tehsildar on regular basis,'they will continue to

work against their present post of Tehsildar Banda Daud Shah, DI Khan and Peshawar.

X | ‘ ‘ " 'By Order of .
' * Senior Member, .
Board of Revenue NWFP-

No.17232-45/Admn:/26/Vol.Il;
Copy forwarded to the :-

Commissioner, Peshawar, D I Khan and Kohat Division.

Accountant General, NWFP Peshawar. ‘

District Coordination .Officer, Peshawar, DI Khan and Karak.

District Officer (Revenue & Estate) / Collector, Peshawar, DI Khan and Karak.
District Accounts Officer, Peshawar, DI Khan and Karak. -
Official concerned. ' o

Personal file.

Office Order file.

©NO U W

“”?'Sd/- Secretary, -
Board of Revenue NWFP.
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BEFORE THE SENIOR MEMBER BOARD OF REVENUE, PESHAWAR.

.
e Javed l<ha'q, DRA, :
g : o s . : : l
,fjl Revenue Deptt: PoshawurAppellant
! ' { ' | i
| .
!
l o
! VERSUS
1. The Commissioner Peshzwar Division, Peshawar. .
5 2- Qaiser Naz, Presently Secretary RTA, Kohat.
e s Respondents.
a
I ‘ &

 APPEAL 'Fo'R JUSTICE AND PROMOTION AS
] . NAIB TESlLDAR g TEHSILDAR FROM THE '

i 'DATES WHEN JUNIOR TO THE APPELLANT
. (RESPONDENT NO.2)WAS PROMOTED.

l PR

\l . ! o FLORES
|

|

l \ |
; v C B to ' . I
HR [ . :E . . . . . '
R.SHEWETH. - | | -

Tlhat the appe|

lant JOIned the revenue Deptt as Junior; Clerk in
;the year 198511 whereas the respondent No.2 joined the same .
: §pLst in the ye1r ‘1986, meanmg that the respondents NO.2 was

|
l
H
l | junior to the apt,el‘am Copy of the seniority list of the year
it
ol
s That in the year 2006 the appellant was regularly promoted as

|

l

|

|

|

l 2000 of D.C Olflce Kohat is. attached as Annexure A

:.iarb ,ehsndar\ WIth the condition of. passing exam & tralnmg

3rﬁattached as Annexure B.
‘4 l . 7

\ -2v\lh|ch the appellant did successfully Copy of promot|on order,

. l ' ’ . :
3- Thdt then 3 tlispute arose for the regular promotion to the’
. post of Naib. Tehtndar in the year 2006 which went before the.
KPK Service tubunal i appeal NO. 3/2006. The sard dlspute'

!
il - I




it

was. 3"’amongst' the Abdus Sammad, Hamid Khan Syed

Mohammad Qc,ba Husqam (hmr Naz and the appellant
- . 4 b
lhat the said-appeal was decidad by the august Trrbunal on
19.5.2008 and decided tnc issue as “The offrcro//espondents.
were legally bound to consrde/ the sen/orrty of appel/ant and
private respondents and to-appoint the senior. most off/cra/s on
requiar_basis while the junior should be appointed on acting
charge basis or till the arrival. of recommendees of the Public

soervice Commiassion, The appeal was_partiolly accepted une the

- official respondents were directed to sort out the 's.en'ior!‘ity,'
o;y')oint/promote the senior on reqular basis as Naib Tehéi/dar
and the /umors mav be_requiarized as ‘Naib_Tehsildar g@_e__
vacancy ore avm/ab/@‘or them.” Copy of the judgment is -
J‘ttac.hc-d as Annexure - C. L
l‘ : i :

'llhat in lrr;ht of | thr udpmn nt of the Service Tnbunal the
assod an order on 14.3.2009, whereby,- Abdus
Sam ad, Hameed Knan & Haider Hussain were promoted as

'Narb‘ Tehsildar onl er:ul ir basis w.e.from 10.4.2001 & 3.1. 2006

Revenue Deptt: p

| ) rpspl=ctrvelv wh lle tl appellant and respondent No 2 Qaisar

et . )

Naz lipro_motlon crder of regular one were modified as on
acting charge basrs with the condition that the appellantiand
tl%té
pironl otion when vacancres when the vacancies occurred in

tl?eir quota of l(ohat Division, Copy of the order is attarhcd as

lre's‘ponden NoZ ‘would be considered for regular

l

‘Ahngxure - D. |
3

!

l

That désplte clear order dated. 14.3.2008, the respondent

Np.2!was promot=d vide 11.6.2006 on: regular basis whrle he
was junior to the appellant and Haider Hussain was also
k

promloted on reoular pasis who was slready stood promoted

on r‘egular basrs w.e.from 3.1. 2006 vide order dated

| 14 3. ZOO° Thus ithe appellant name was. omltted from
‘ promotron order was due to malafide for not showmg vacancy

for him. Copy of the or der is attached as Annexure — E. ‘

That as the-above order was passed in violation- of the

Judgment of the Tribunal; therefore, the appellant wentifor

execution of the Tribunal Judgment through exécution petition

= SN .. w
— 7 > el s

e e - w cdE —w e vrwe o ————aee - . =7
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. attached as Annexure - F. -

o
and
'swou

“““““““

NO 121/2009 The said - petlt\on was finally heard ‘on
12. 10 2013, the. Tribunal was. kind enough to hold that.since
the appellant was respondent in main appeal so he cannot file

executron petltron however if any order affecting his seniority
and’ promotion rrghts he may avail other legal remedres-i

avarlable to him under the lavf Copy of the Trlbunal's order rs

That theappellantf'has been: clisrri'mlnated on the basis of non
availability of varancy while at the same time / Mr.
Mohammad Snoarb Naik Mohammad Mohammad Arshad,
zafar Igbal and nawab Gul, all junior to the appellant, lhaVL.

Tribunal and the appellant has been kept on actmg charge till
date. : ‘ ‘

That due to arbrtrary in- actlon of the Revenue‘ Deptt: the
appellant’s senlorlty as well as promotlon rights have badly

-(rllectecl and es pncmlry llw H“.p()n(lt_nt No.2 is also promotcd

tO BPS 16.
|
Tlhat the senlorrty and promotlon is vrtal for all Govt servants

accordnng ta the supreme Court ‘judgments the same
lcl not be affected by the Deptt: inan arbltrar\/ manner

nat the appella\rts record is good, and no adverse entry
communicated to appellant ti:f date whrch also proves that the
Tvperlant along \rth training also has good record and fully
elrgr le for promo lon as Naib Tehsildar on regular basrs '

i
[ . . i
! l : . . .

——

That the appellar\wt has not been. treated ,afcordlng to: the

dg Zent of the Trlbunal and subsequent order based on. the
Judg, tent of the Ts |bunal }
That he appellantu\has been kept deprrved from his legal rrghts
Frbrtrary manner exercise of unJustrfled dlscretlon

l rlt is therefore most humbly prayed that on acceptance

of thls appeal, the apperlant mey be promoted as regular Naib
" Tehsildar and further promot ted to BPS:16 from the date when

tqt.

L
-

~ been promoted on regular basis after the judgment of the
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' " the subject and to say that yoﬁ have failed to prove your contention given in the

Esgt:VIArW
1R

GOVERNMENT OF KHYBER PAKHTUNKHWA'
BOARD OF REVENUE .
~ REVENUE & ESTATE DEPARTMENT

No.Estt:V/Javed/Pesh/ R

Peshawar dated __ &4 v%/11/2013

To

Mr. Javed Khan,
District Revenue Accountant Peshawar.

SUBJECT: - APPEAL - FOR JUSTICE AND PROMOTION: = AS
NAIB TEHSILDAR AND TEHSILDAR FROM THE DATES
WHEN JUNIOR TO  THE APPELLANT
(RESPONDENT NO.2 WAS PROMOTED).

1 am directed to refer to your appeal / representaﬁon dated Nil on

appeal.” M/S Qaiser Naz etc were promoted through Departmental Promotion
Corhmittee on the basis of seniority list of Naib Tehsildar issued for the year

2008, which was not challenged by you in any forum.

The Competent Authority after considering your representation

had held it fo e time barred and re] ected it.

AssistantSecretary (Estt)

C




=
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
Service Appeal No 15810f2013.

Javed Khan, Naib Tehsildar ................ PP PP SUTTPUP wernersro.. Petitioner
| VERSUS . |
Senior Member, Board of REVENUE........oviliiui coniniiiin e Respondents
COMMENTS ON BEHALF OF RESPONDENTS NO.1&2
PRELIMINARY OBJECTIONS.
1. That the appeal is barred by law as an employee appointed in Settlernent Operation on contract | :

basis cannot claim Seniority over regular Naib Tehsildar of Revenue & Estate Department.

2. The appellant has no locus standi to bring the present Appeal. -
3. The appeal is bad for non-joinder/mis-joinder of necessary parties.
4. That the appellant has no cause of action. |

5. That the appellant has been estopped by his own conduct to file the present appeal
ON FACTS '

1. No comments pertain to record.

2. Correct to the extent that both the appellants and present respondent No 4 were promoted as
Naib Tehsildar in the yea1 2006 & 2001 respect1vely The orders were, challenged in Service
Tribunal by M/S 'Abdul Samad and Hameed Khan Assistant ofﬁce of the Commissioner, Kohat.

On acceptance of their appeals, M/S Abdul Samad and Hameed Khan were promoted as Naib-
Tehs1lda1 on regular basis while the regular orders of the present appellant and respondent were
modified and converted into Acting Charge basis accordmg to judgment of Service tnbunal

dated 19.05.2008 -

No comments.

(OS]

4, Correct, however, there was no vacant post of Naib Tehsrldar on the share of Ministerial Quota
in Kohat D1v1s1on. ’

5. No comments

6. Incorrect. No malafide has been committed as the respondent promoted in the year, 2001, while

the appellant Mr. ] aved Khan was promoted in the year, 2006. (Annexure A&B). The appellant
| was required to challenge the same order-within stlpulated perrod«”wlnch he did not do so and
the order got its finality .

7. Incorrect. The Judgment of Service Tribunal was fully implemented by promotlng M/S Abdul
Samad and Hameed Khan on regular basis while the order of present appellant and 1espondent
were modified as per Judoment of Service T11bunal So far, seniority of the. appellant is
concerned; it 1ner1ts to mention that the re5pondent was promoted in the yeat, 2001 while the
appellant was promoted in the year, 2006. The- appellant had not challenged the order which got
its finality. Consequently the respondent was promoted as- Tehsildar .on the basis of their

seniority and now a PMS-17 Of ficer, but the appellant had not assailed any order at any forum.

8. Incorrect. The 1ep1esentatron ot the appellant was exannned unde1 the rules and rightly rejected.

Service Appeal
480
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A Incorrect. M/S Qaiser Naz etc were promoted through Departmental Promotion Commiittee on
the basis of seniority list of Naib _Tehsildar issued for the year, 2008, which was not challenged

by the appellant in any lfofum, thereforei.'appeal/representatioﬁ‘ of the appellant examined and

rightly rejected.

w

Incorrect. No discrimination has been done The officials mentxoned in the para were senior

and were rightly promoted as Naib Teheﬂdar.
Incorrect. The appellan{ has no concern with the seniority of Respondent No.2.

All promotion have been made on the basis of seniority according to law/rules.

Correct, but on his own turn.

mom O 0

Incorrect. The appellant has been treated accordmg to the Judgment of Service Tribunal dated
19.05.2008. '

@

Incorrect. Reply has already been glven in above paras and preliminary obJectlons ' l

H.  No comments. Howeve1 the respondent seeks perrmsswn to advance further grounds at the

time of arguments.

In view of the above, the service appeal has no merits and may be dismissed with costs.

S l ; A ‘ «t{"”f‘ .
S e
Respondent No.3 - : ~ Respondent No.1 Y.

. . ) . "
Service Appeal ) L. . . ‘
(on .




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR,

APPEAL NO. 1581/2013

~Javed Khan. VS S Re‘\%%hue Deptt:

REJOINDER ON BEHALF OF APPELLANT.

R.SHEWETH.

PRELIMINARY OBJECTIONS:

1-5. All objections raised by respondents are incorrect and
baseless. Rather the respondents are stopped to raise any
objection due totheir own conduct.

FACTS:

1- No comments endorsed by respondents which means that they

have admitted para-1 of the appeal as correct. -
2- Not denied by respondents, 50 no comments. | ‘

3- No comments endorsed by respondents which means that they
have admitted para-3 of appeal as correct.

4- Not denied by respondents s6 no comments.

5- No comments endorsed by respondents which means that they
have admittéd para-3 of appeal as correct.

6- Incorrect while para-6 of appeal'.is correct.. The respondents on
one hand showed no vacancy while on the other hand promoted-
junior one which is malafide on the part of respondents.

7- Not reb!ied~ according to ‘contents of the bara-7 of appeal‘
Therefore para- -7 of appeal is correct. More over no order of
juniors ‘was ‘ever communicated to appellant therefore the
contentlon of respondents is incorrect.

;
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8- Partially admitted correct by respondents. More over the appeal
~ of appellant was not rejected according to law and rules{becau'se
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not challenging any un—communicated' seniority list does not debar
. ' the appellant from his rights of pr'omotion-according to section 9
of the Civil Servants act.

GROUNDS:

A- Incorrect while- para-A of appeal is correct. More. over the
appellant c_annot4 be deprived from his rights on the basis of un-
communicated seniority list and especially when the appellant’s

* career was in the knowledge of the respé'nd_ent Deptt: |

B- Incorrect while pa_ra-b'of appeal is correct.

C- Not replied accordingly, therefore the contention of respondents
Deptt: is incorrect while para-C of appeal is correct. '

. D- Incofrett w.hi‘le para-D of appeai is.correct.
E- | Admiftéd correct by res"pondgn\ts S0 No co_Mments.
F- Incorrecf wh.ilje "p[ara-E of appea! is co'r'rect..
G- Incorrect wh.ile.para‘-G of appeal is c'o'r‘rect. |
H-»Legal.

It is therefore most -humbly prayed that the appéal of the
appellant may be acc’epted: as prayed for.

. APPELLANFT -
THROUGH;'A:ﬁL -
 M.ASIFYOUSAFZAI

. ADVOCATE.

AFFIDAVIT.

It is affirmed that the contents of appeal and rejoinder are true

and correct. T

r o ,%/:
., ‘_5?
S

'DEPONENT.




BEFORE KHYBER 'P'AKHTUNKHWA 'SERVlCEATRIBUNAL, PESHAWAR
Appeal No: 1581//2013 -

~ Javed Khan . VERSUS - ~ SMBRetc

RESPECTFULLY SHEWETH,

Preliminary Objections:
1. The appellant has got'no locus standi, much less any cause. of action.
2. The appeal in hand is badly time barred, hence liable to be dismiséed summarily.

3. The appellant's writ petition N6.527/04 and Civil Pétitibn No.735/04 on the same.
subject mater has already been dismissed. . :

o d
ESH s

Para Wise Rep_ly

1. Denied in detail. ‘While dispoéing of Writ Petition' No.527/04 titled “Javed Khan-1
\/s Board of Revenue etc’ the Peshawar High Court in its judgment dated
09-03-2004 is held that '

“Though Qaisar Naz, respondent No.6, as per the
seniority list attached with the writ petition, is
junior to- the petitioner, yet his appointment js
also not open to any exception in the writ
" jurisdiction of .this Court, because the petitioner
asserts his right of promotion on account of his
. seniority but the Rules do not provide selection /
promotion of the Naib Tehsildars on the basis of
seniority. The relevant provisions of Rule 5 of the
West Pakistan Tehsildar and Naib Tehsildari
Rules, 1962 provide as under:- )

“5. Method of recruitment —.(1) Recruitment
to the Service shall be made by the
following methods:- g '

. 1. In the case of Naib Tehsildars — (a)
fifty percent of the vacancies shall be
filled by initial recruitment; and

(b) the remaining vacancies shall be
filled by selection on merit from the
subordinate service in the Division

 where  the - vacancies  occur,
preference being given to persons
with Settlement experience.”




, " The Minutes of the Departmental Promotion
. Committee, attached with' the comments,
_indicates that Qaisar Naz, resporident No.6, was

considered for promotion. because he had
-successfully completed sensitive tasks assigned
to him in a very confidential manner in F.R. Kohat
in the best interest of public and administration
and that he was the only minority member of the
Ministerial staff in Kohat Division. Anyhow, this
shows his selection by the Departmental
Selection Committee on merits as provided by the

" Rules but otherwise also we cannot assume the
job of the Departmental Selection Committee in
writ jurisdiction and,. therefore, the same is liable
to be dismissed for the reasons stated above.

4. Accordingly, the writ-'petition” in hand is
he(eby dismissed'in limine.

Sd/ Malik Hamid Saeed
Sd/ Qazi lhsanullah Qureshi, .

Dated: 9.3.2004. Judges” :
. : (Copy annexed “R-1".)

" The matter of seniority has been settled by the Hon'ble Peshawar High
Court Peshawar, which cannot be re-agitated at this belated stage after the
passage of 10 years of the said order. The claim of the appellant is incorrect and

is liable to be dismissed.

Needs no reply. |

Deni.edv.. The mattér is séttled and doés not need ahy further brobe. '
Needs no reply. | |

Needs no reply. :

. Denied. The order dated 11-06:2006 was not challenged u/s 4(a) of Khyber

Pakhtunkhwa Service Tribunal Act, 1974, before the appellate authority and then

uls 4 before the Service Tribunal, Khyber Pakhtunkhwa Peshawar.

The said order is thus gain finality and the pres_'ent appeal is badly time

barred, liable to be dismissed on this account alone. :

The judgment of Service Tribunal Khyber Pakhtunkhwa Peshawar dated
12-10-2013 in Execution Petition No.121 / 2009, can by no means allow the
appellant the condonation of delay. The appellant did not approach the proper
forum at the relevant time and hence his appeal merits dismissal.

In addition to above. the petitioner had withdrawn his civil petition No.735
of 2004, from the Supreme Court of Pakistan vide order dated 13-06-2005, to
approach the Provincial Service’ Tribunal for the redress of his grievance.
However, the petitioner took more than 8-years to file the present appeal and is
badly hit by the law of limitation. (Copy annexed “R-2")

Denied. The appellant's departmental éppeal was correctly rejected.

&

i — -




Reply to the Grounds

\ {

All the grdunds taken in paras “A to H” ére incorrect, baseless assertions,

devoid of logic or sense, and.liable to be ignored for want of legal justification.

As discussed in parés 1,6

& 7 above, fhe' matter has been adjudicated by

the Hon'ble Peshawar High Court, Peshawar. The appeal in hand is badly time

barred and is liable to be dismissed. -

In view of the above, the appeal merits diémis_sal and may be dismissed

with cost throughout.

Peshawar, dated:
C ¢ [Jure, 2014

%
f

AFFIDAVIT

|, Qaisar Naz, the'Réspondent No.4, do he'reby‘solemnly affirm and declare on i
reply- are true and correct to the. best of my knowledge and

nothing has been concealed from this Hon'ble Court.

Oath that contents of this

. Through: -

. |
VV\NS\_"

" Respondent No.4,

B
P

Il th

(Muham'mad;Z?_afar Tahirkheli) _
-/ Advocate

, ' o\
NACLO
DEPONENT

[ .




- NO. _J | ,
IN THE COURT OFM@M

" for his default and with the authority to engage/appoint any other Advocate/

" Advocate High Court,

VAKALAT NAMA

20 ,

N 2P (Appellant)
(Petitioner)
(Plaintiff)
’ VERSUS |
/gew AJ% 7.' 4 | (Respondent)
. . (Defendant) -

IWe Tire > BA e C %M/AM ).
Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar,

to appear, plead, act, compromise, withdraw or refer to arbitration for me/us,
as my/our Counsel/Advocate in the above noted matter, without any liability

Counsel on my/our costs.

I/we -authorize the said Advocate to deposit, withdraw. and receive on my/our
behalf all sums and amounts payable or deposited on my/our accpunt in the — )
above noted matter. The Advocate/Counsel is also at liberty to leqve my/our . e
case at any stage of the proceedings, if his any fee left unpaid or is

outstanding against me/us.

. | -
Dated ‘ /20 , ‘

(,CLIENT )

ACCEPTED -

M. ASIF YOUSAFZAI
~ Advocate

M. ASIF YOUSAFZAI
Peshawar.

OFFICE:
Room No.1, Upper Floor,
Islamia Club Building,
Knyber Bazar Peshawar.
Ph.091-2211391-
0333-9103240
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, -
PESHAWAR. -

Appeal No. /2013

Mr. Javed Khan =~ V/S SMBR, KPK Peshawar etc.

....................

APPLICATION FOR FIXING OF AN EARLY DAJE OF |
HEARING IN THE ABOVE TITLED INSTEAD OF #.01.2014

RESPECTFULLY SHEWETH:

1. - That the petitioner has flled the instant appeal against the
. rejection order dated whereby the appeal of the

appellant for the promotion as Naib Tehsildar and then to
| Tehsildar from the date when his junior were promoted.

2. That the respondents department is now making promotion
again by violating the right of the appellant, therefore, an
urgent hearing of the case is requested so that it should
come in to the notice of the respondents that the appeal for
promotion of he appellant is pending before this august

RS

Tribunal.
3. - That the interest of justice demands that such like matter :
' should be heard as early as possible to meet the ends of /

justice and also to meet the principles of access to justice.




s

It is therefore most humbly prayed that the éppeal is hand

may be heard on an early date to meet the ends of justice. -

Any other remedy which this august Tribunal that may also
be awarded in favour of the appellant. S

APPLICANT
Javed Khan

Through: | . @)
- oS

( M. ASIF YOUSAFZAI ) |
 ADVOCATE, PESHAWAR.

AFFIDAVIT:

Itis afﬁ'rmed and declared that the contents of the above Application ére |
~ true and correct to the best of my knowledge and belief.

A”\\’:\M -

e N
h




Case Judgement Page 1 of 12

k 4 A
"’/% A
o
i‘ZOOSSCMR1666

[Supreme Court of Pakistan]

Present: Muhammad Nawaz Abbasi, Ijaz-ul-Hassan Khan and Mian Hamid Farooq, JJ

CENTRAL BOARD OF REVENUE through Chairman/ Secretary, Revenue Division,
Islamabad----Appellant

Versus
SHAFIQ MUHAMMAD and another----Respondents
Civil Appeal No.717 of 2007, decided on 14th April, 2008.

(On appeal from the judgment/order, dated 6-12-2006 passed by Federal Service Tribunal in Appeal
No.1081(R)(C.S.) of 2004).

(a) Government Servants (Efficiency andvDiscipline) Rules, 1973---

----R. 5(1)(iii)---Service Tribunals Act (LXX of 1973), Ss.4(1)(a) & 5---Constitution of Pakistan

\‘ (1973), Art.212(3)---Leave to appeal was granted by Supreme Court to examine as to whether the
Service Tribunal had condoned the delay of 4 years for justifiable reason and also to examine whether
the Tribunal was justified to take the view that the absence of the civil servant from the office of
petitioner for 5 years can be condoned when the department on having taken into consideration the
facts found that he was absent from service for about 12 years out of which 7 years' absence was
properly explained but there was no ground to justify the absence for another 5 years which finding of
the department dated 10-9-1999 was upheld by the Appellate Authority when his departmental appeal
was dismissed on 15-03-2000.

Per Muhammad Nawaz Abbasi J, Ijaz-ul-Hassan Khan, J agreeing; Mian Hamid Farooq,
contra, [Majority view]---

(b) Service Tribunals Act (LXX of 1973)---

----Ss. 5 & 4---Constitution of Pakistan (1973), Art.212(3)---Power of Service Tribunal under S.5,
Service Tribunals Act, 1973---Scope---Service Tribunal may confirm, set aside, vary or modify the
order appealed against, in an appropriate manner---Only limitation on the power of Service Tribunal
is to satisfy the test of reasonableness---Service Tribunal, in the present case, having considered the
question of law and facts raised in the appeal formed an opinion that the extreme penalty of dismissal
from service was not in consonance with the nature and gravity of charge of absence from duty
without leave---However while exercising powers under S.5, Service Tribunals Act, 1973 it converted
major penalty of dismissal from service into stoppage of two increments for a period of two years---
Such exercise of power by the Service Tribunal would not suggest that discretion exercised by the
Tribunal was beyond the scope of law---Department had not been able to satisfy that Tribunal had
committed any wrong in exercising the jurisdiction on the basis of test of reasonableness or any
settled principle of law on the subject, which might be treated a jurisdictional error calling for

http://www.pakistaniawsite.com/LawOnline/law/content21.asp?Casedes=200851217 1/6/2014
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ififerference by Supreme Court---Order of Service Tribunal, in circumstances, was in accordance with
the concept of substantial justice.

¢) Service Tribunals Act (LXX of 1973)---

----Ss. 5 & 4---Constitution of Pakistan (1973), Art.212(3)---Absence from duty---Dismissal from
}_ service without regular enquiry---Hardship case---Exercise of discretion by Service Tribunal and
conversion of dismissal from service by Service Tribunal into stoppage of increments for two years
and condonation of delay in filing appeal before it--Interference by Supreme Court under Art.212(3)

of the Constitution---Scope and extent.

The scope of interference of the Supreme Court in a case under Article 212(3) of the Constitution is
confined to the extent of satisfaction of the court regarding involvement of substantial question of law
of public importance, therefore, unless the order passed by the Tribunal is found to have been passed
without jurisdiction, or coram non judice, mala fide or illegal, in respect of substantial question of
law, Supreme Court may not interfere in the matter in exercise of its powers under Article 212(3) of
the Constitution. In the present case, it appears that Tribunal firstly exercised discretion in favour of
condonation of delay for the consideration that absence without leave may not be deliberate and
intentional rather it was due to the abnormal situation which prevented the civil servant to return
Pakistan and secondly, keeping in view the nature of charge and the circumstances under which he
could not resume duty, it exercised discretion in favour of lesser penalty in the interest of substantial
justice. The law authorizes the Tribunal to make a decision on the question of penalty awarded to a
civil servant by the departmental authority and substitute the quantum of punishment in an appropriate
manner in a suitable case in its discretion within the statutory command and this is settled law that a
judicial power exercised in discretionary jurisdiction, is not supposed to be interfered by a higher
judicial forum for collateral consequence in its discretion.

It is clear that Tribunal has to follow the limitations and restrictions of law in exercise of discretion in
a manner, which may not offend the spirit of law. The concept of discretion in judicial power is to
advance the cause of justice and exercise of this power in a judicious manner in aid of justice and not
to perpetuate injustice whereas the executive authorities have different considerations for exercise of
such power. The judicial norms do not permit to encourage continuation of exercise of jurisdiction by
a State functionary to deprive a person from his legitimate rights. It would be highly unlikely that
Supreme Court imbued the discretionary action of a public functionary if the same was done in
violation of the recognized principles of exercise of discretionary power. The distinction in the
recognition of an action of a person and governmental authorization of public officer can be
demonstrated by the test of determination whether deprivation of a right was the result of such an
action of individual or the breach of law by a-public authority. Where deprivation of some right or
privilege is caused in consequence of an official act and the party charged with the deprivation is a
person who acted as public functionary, the judicial powers necessarily have to be exercised in aid of
protecting the rights and must not be exercised in aid of injustice. In the light of the facts and
circumstances of the present case, the exercise of discretion by the Tribunal in condoning the delay as
well as disposal of appeal with reduction of punishment without remand of case to the departmental
authority for holding inquiry was quite in accordance with the concept of substantial justice in such a
case of hardship.

The civil servant, in the present case, proceeded abroad with the permission of department and was
also subsequently allowed ex-Pakistan leave on humanitarian ground, therefore, the element of wilful
absence is not present in view of repeated explanation of civil servant regarding his difficulty, and his

L‘ht tp://www.pakistanlawsite.com/LawOnline/law/content21.asp?Casedes=200851217 1/6/2014
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d,/‘
~ séeking extension in ex-Pakistan leave. The department at the first instance treating it a hardship case ﬁ

allowed ex-Pakistan leave and subsequently without change of circumstances, taking a harsh view,

initiated departmental proceedings against him and ultimately awarded him extreme penalty of
dismissal from service. In such circumstances, the remand of the case to the department, would be
futile. The regular inquiry in the departmental proceedings is a rule and dispensation is an exception
depending on the facts of a case, therefore, the question whether regular inquiry in a case is necessary
or not, it is to be kept in mind as to whether an adverse inference drawn without making probe into
the facts in the light of explanation of a civil servant, would not amount to condemn a person unheard.
The courts must not ignore cardinal principle that the hearing simpliciter does not mean providing of
opportunity of written explanation to the: show-cause notice rather in the facts of each case, it must be
seen that the enquiry is just, proper and fair, therefore, no general rule can be laid down for
dispensation of regular inquiry. The departmental proceeding on the charge of misconduct is a sort of
semi-criminal proceeding in which initial burden is on the department to prove the charge and if the
allegations are denied by the accused official the charge cannot be proved without producing
evidence. In the present case, the stand of civil servant, right from beginning, was that his absence
was not wilful rather due to unavoidable circumstances, he was prevented from resuming duty. In
view thereof, the procedure of dispensation of inquiry adopted by the department, was contrary to the
law and consequently, the finding of the Tribunal in the peculiar facts and circumstances of the
present case, that regular inquiry was essential to ascertain as to whether the question of willful
absence and dispensation of such an inquiry was not in accordance with the spirit of law in the given
facts, was unexceptional. In view thereof, the major penalty of dismissal from service without regular
inquiry was not justified. The contention that the Tribunal should have remanded the case instead of
disposal of appeal on merits was not raised before the Tribunal and now it is too late to undertake
such a futile exercise of remanding the case at this stage.

Appeal before the Tribunal appeared to be time barred but in view of circumstances pleaded therein,
no exception could be taken to the condonation of delay by-the Tribunal as the objection could
conveniently be overruled in view of the fact that when the order of dismissal of appeal was conveyed
to the civil servant he immediately filed the appeal, Therefore, in view of his bona fide, the objection
of limitation, may have no significance. A civil servant could wait till communication of decision of
departmental appeal and would not be non-suited on technical grounds.

The discretion exercised by the Tribunal in condoning the delay and disposal of appeal on merits with
conversion of penalty of dismissal from service into stoppage of increment, was not illegal or
improper exercise of jurisdiction. The departmental proceedings were initiated against the civil
servant in the year 1998 which continued for a period of about 10 years and the impugned judgment
having been already given effect, civil servant was performing his duty and in view thereof, it was not
proper for the Supreme Court to interfere in the judgment of the Tribunal at this stage on technical
grounds. The discretionary jurisdiction exercised by the Tribunal in respect of condonation of delay
and conversion of penalty was not arbitrary, illegal or un-reasonable to attract the jurisdiction of
Supreme Court under Article 212(3) of the Constitution.

Nawab Khan v. Government of Pakistan PLD 1994 SC 222; Secretary, Government of the Punjab v.
Riaz-ul-Haq 1997 SCMR 1552; Basharat Ali v. Director Excise and Taxation 1997 SCMR 1543;

Managing Director, S.S.G.C. Ltd. v. Ghulam Abbas PLD 2003 SC 724 and Chief Engineer (North) v.
Saifullah Khan Khalid 1995 SCMR 776 ref.

Per Mian Hamid Farooq, J Contra.---[Minority view].
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Mst. Hajran v. Sardar Muhammad PLD 1970 SC 287; Water and Power Development Authority v.

Aurangzeb 1988 SCMR 1354; Shahzada Muhammad Umar Beg v. Sultan Mahmood Khan and
@another PLD 1970 SC 139 and Nawaz Khan and another v. Government of Pakistan through
Q;cretary, Ministry of Defence, Rawalpindi and others PLD 1994 SC 22 ref.

Raja, Muhammad Bashir, Advocate Supreme Court and Arshad Ali Chaudhry, Advocate-on-Record
for Appellants.

Muhammad Akram Sheikh, Senior Advocate Supreme Court and M.S. Khattak, Advocate-on-Record
for Respondents.

Date of hearing: 14th April, 2008.

JUDGMENT

MUHAMMAD NAWAZ ABBASI, J.--- This appeal by leave of the Court, has been directed against
the judgment dated 6-12-2006 passed by Federal Service Tribunal by virtue of which Service Appeal
bearing No.1081(R)(C.S.) of 2004 filed by respondent No.1 challenging the order passed by the
departmental authority whereby he was awarded punishment of dismissal from service, was partly
allowed and the penalty of dismissal from service was converted into reduction of pay by two stages
in the time scale for a period of two years with direction of reinstatement in service.

2. The facts of the case in small compass, leading to the filing of this appeal are that Shafiq
Muhammad respondent herein an Additional Commissioner in Income Tax Department, was sent on a
foreign training in U.S.A. for a period of about three years from 24-8-1992 to 31-12-1995 and on
completion of the training, he applied for ex-Pakistan leave, which was granted to him for 731 days
from 1-1-1996 to 31-12-1997 vide notification dated 2-5-1996. The respondent on expiry of the leave,
applied for further leave which was declined vide order dated 5-1-1998 and he was directed to resume
the duty. In consequence to the failure of the respondent to report for the duty, he was proceeded
against for departmental action under the Government Servants (Efficiency and Discipline) Rules,
1973, and was served with a show-cause notice through Embassy of Pakistan, Washington. The
respondent submitted his reply to the show-cause notice and competent authority having considered
the circumstances explained by him in the reply which genuinely prevented him to return to Pakistan,
allowed him ex-Pakistan leave for another period of 365 days from the date of expiry of earlier leave
vide notification dated 9-7-1998. Consequently, the show-cause notice was withdrawn and
departmental action against him was dropped. However, before expiry of the extended period of ex-
Pakistan leave, the respondent on 15-12-1998 again sent an application for further extension of leave
whereupon the department instead of acceding the request of respondent issued a fresh show notice to
him on 23-2-1999. The respondent in reply to the show cause notice having given reasons for not
resuming the duty, again requested for grant of ex-Pakistan leave. The competent authority after
dispensing with the requirement of regular inquiry and completing formalities of law, concluded the
departmental proceedings against the respondent with passing of the order of his dismissal from
service vide notification dated 4-8-1999 which was conveyed to him on 18-8-1999 through usual
channel of the Embassy of Pakistan, Washington, whereupon he filed a departmental appeal on 10-9-
1999 which was rejected and on receipt of order rejection of the appeal, he preferred an appeal before
the Federal Service Tribunal, Islamabad which was dismissed as time barred. This order was
challenged by the respondent before this Court and ultimately this Court remanded the case to the
Tribunal for decision of the appeal afresh on merits including the question of limitation. In post

http://www.pakistanlawsite.com/LawOn|ine/law/content21.asp?Casedes=200851217 1/6/2014


http://WWW.pakis

Case Judgement Page 5 of 12

remand proceedings, the Tribunal partly allowed, the appeal of respondent vide impugned judgment
whereby his dismissal from service was converted into reduction of pay by two stage in the time scale

‘or a period of two years and he was reinstated in service with direction that period during which he
Wicmained out of service, would be treated as leave of the kind due, if any, at his credit and the

remaining period as extraordinary leave without pay. The C.B.R. feeling dissatisfied with the order of
Tribunal filed the present appeal before this Court in which leave was granted vide order dated 7-2-

2007 as under:

"Leave to appeal was granted to examine as to whether the Tribunal had condoned the delay of
4 years for justifiable reason and also to examine whether the Tribunal was justified to take the
view that the absence of the respondent from the office of petitioner for 5 years can be
condoned when the department on having taken into consideration the facts found that he was
absent from service for about 12 years out of which 7 years' absence was properly explained
but there was no ground to justify the absence for another 5 years which finding of the
department dated 10-9-1999 was upheld by the Appellate Authority when his departmental
appeal was dismissed on 15-3-2000."

3. Initially the appeal filed by the respondent before the Service Tribunal was dismissed in limine on
the question of limitation and this Court vide judgment dated 27-7-2006 passed in Civil Petition
No.1422 of 2005 remanded the case to the Tribunal for decision of the appeal afresh after obtaining
reply from the department on appeal as well as on miscellaneous application containing explanation
for condonation of delay. In post remand proceedings, the Tribunal allowed the appeal of respondent
vide impugned judgment.

4. The main ground of assailing the judgment of Tribunal before us in this appeal, relates to the
question of condonation of delay in appeal before the Tribunal. The learned counsel for the appellant
has contended firstly that the Tribunal after coming to the conclusion that the explanation offered by
the respondent for condonation of delay was not sufficient, could have no justification to exercise
discretion in favour of condonation of such a long delay and secondly that the long absence of
respondent from duty without leave, was not deniable therefore, notwithstanding the principle of law
that in the cases involving controversial question of fact regular inquiry as envisaged under the rules
is necessary, the dispensation of such inquiry in the present case was not against the law and
competent authority in exercise of powers under section 5(1)(iii) of Government Servants (Efficiency
and Discipline) Rules, 1973, rightly while dispensing with the regular inquiry, passed the final order.
Lastly, learned counsel argued that under section 4(1)(a) of the Service Tribunals Act, 1973 a civil
servant on expiry of 90 days from the date of filing the departmental appeal, is not supposed to further
wait for decision of appeal and must file appeal within next 30 days, failing which the appeal would
be out of time and in support thereof, has placed reliance on Nawab Khan v. Government of Pakistan
PLD 1994 SC 222 and Secretary, Government of the Punjab v. Riaz ul Haq 1997 SCMR 1552.

5. Learned counsel for the respondent on the other hand, with reference to the judgments of this Court
in Basharat Ali v. Director Excise and Taxation 1997 SCMR 1543, Managing Director, S.S.G.C. Ltd.
v. Ghulam Abbas PLD 2003 SC 724 and Chief Engineer (North) v. Saifullah Khan Khalid 1995
SCMR 776 without denying the position of law that if a departmental appeal/representation is not
decided within a period of 90 days, the civil servant without waiting for the result of
appeal/representation, can file an appeal before the Tribunal within next 30 days, submitted that an
appeal filed before the Tribunal beyond 120 days from the date of order passed by the competent
authority cannot be dismissed as barred by time for the reasons that the original order is merged in the
order of the appellate authority, passed in appeal and without challenging the appellate order, an
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& .. .
appeal against an original order may not competently succeed, therefore, the limitation of 30 days of
filing an appeal before the Service Tribunal in a case in which the remedy of departmental
.:presentation/appeal is provided under the rules, would start from the date of communication of the
order passed by the appellate authority. Learned counsel submitted that a civil servant without being
aware of the reason of rejection of his appeal/representation may not be able to set up his case in
appeal before the Tribunal and would not get a fair treatment in law.

6. Learned counsel argued that the Tribunal taking into consideration the extraordinary and abnormal
situation leading to the absence of respondent from duty in the light of the facts of case in totality has
rightly exercised discretion in favour of condonation of delay which was not unreasonable, unjust or
unfair to be questioned before this Court. Learned counsel added that absence of respondent from
duty without leave was not wilful rather it was due to the circumstances beyond his control and this
fact was also acknowledged by the department by treating his case as that of hardship case, granted
him ex-Pakistan leave for another period of one year. Learned counsel while summoning up his
arguments, submitted that in view of the factual position in the background and plausible explanation
of respondent for absence from duty, the condonation of delay by the Tribunal in its discretionary
jurisdiction, was not contrary to law to be questioned. |

7. The peculiar circumstances of the case in the background would give rise to the essential question
for determination as to whether absence of respondent was wilful and he intentionally avoided to
report for duty or he was prevented by the unavoidable circumstances to resume the duty. In the light
of explanation of respondent that he under the compelled circumstances, prolonged his stay abroad',
on the face of it, would suggest that his absence was not wilful, therefore, a contrary presumption
would not be drawn without recording evidence and holding regular inquiry as the controversial
question of fact whether absence was wilful or not, could not be decided on the basis of mere show-
cause notice and its reply, therefore, the presumption of wilful absence raised by the competent
authority for imposing major penalty of dismissal from service was not legal without providing a fair
and proper opportunity of hearing to the respondent who was condemned unheard. Learned counsel
lastly argued that the Tribunal in exercise of power udder section 5 of the Service Tribunals Act,
1973, in the light of the facts of case, may modify the quantum of punishment and unless this
discretionary jurisdiction is found to have been exercised beyond the scope of law, it may not call for
interference of this Court.

8. Section 5 of the Service Tribunals Act, 1973, provides that Tribunal may confirm, set aside, vary or
modify the order appealed against in an appropriate manner. The careful examination of this provision
would show that only limitation on the power of the Service Tribunal is to satisfy the test of
reasonableness. Section 5 of Service Tribunals Act, 1973, provides as under:--

"S. Power to Tribunals.--- (1) A Tribunal may, on appeal confirm, set aside, vary or modify
the order appealed against.

(2) A Tribunal shall, for the purpose of deciding any appeal, be deemed to be a Civil Court
and shall have the same powers as are vested in such Court under the Code of Civil Procedure,
1908 (Act V of 1908), including the powers of---

(a) enforcing the attendance of any person and examining him on oath;

(b) compelling the production of documents;
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(c) issuing Commission for the examination of witnesses and documents."

. In the present case, it appears that Tribunal having considered the question of law and facts raised
n the appeal formed an opinion that the extreme penalty of dismissal from service was not in
consonance with the nature and gravity of charge of absence from duty without leave and while
exercising power under section 5 ibid, converted major penalty of dismissal from service into
stoppage of two increments for a period of two years and careful perusal of the record would not
suggest that discretion was exercised beyond the scope of law. The learned counsel for the appellant
also has not been able to satisfy us that the Tribunal has committed any wrong in exercising the
jurisdiction on the basis of test of reasonableness or settled principle of law on the subject, which may
be treated a jurisdictional error calling for the interference of this Court. The scope of interference of
the Supreme Court in a case under Article 212(3) of the Constitution is confined to the extent of
satisfaction of the court regarding involvement of substantial question of law of public importance,
therefore, unless the order passed by the Tribunal unless is found to have been passed without
jurisdiction, or coram non judice, mala fide or illegal, in respect of substantial question of law, this
Court may not interfere in the matter in exercise of its powers under Article 212(3) of the
Constitution. In the present case, it appears that Tribunal firstly exercised discretion in favour of
condonation of delay for the consideration that absence without leave may not be deliberate and
intentional rather it was due to the abnormal situation which prevented the respondent to return
Pakistan and secondly, keeping in view the nature of charge and the circumstances under which
respondent could not resume duty, it exercised discretion in favour of lesser penalty in the interest of
substantial justice. The law authorizes the Tribunal to make a decision on the question of penalty
awarded to a civil servant by the departmental authority and substitute the quantum of punishment in
an appropriate manner in a suitable case in its discretion within the statutory command and this is
settled law that a judicial power exercised in discretionary jurisdiction, is not supposed to be
interfered by a higher judicial forum for collateral consequence in its discretion.

10. It is clear that Tribunal has to follow the limitations and restrictions of law in exercise of
discretion in a manner, which may not offend the spirit of law. The concept of discretion in judicial
power is to advance the cause of justice and exercise of this power in a judicious manner in aid of
justice and not to perpetuate injustice whereas the executive authorities have different considerations
for exercise of such power. The judicial norms do not permit to encourage continuation of exercise of
jurisdiction by a State functionary to deprive a person from his legitimate rights. It would be highly
unlikely that Supreme Court imbue the discretionary action of a public functionary if the same was
done in violation of the recognized principles of exercise of discretionary power. The distinction in
the recognition of an action of a person and governmental authorization of public officer can be
demonstrated by the test of determination whether deprivation of a right was the result of such an
action of individual or the breach of law by a public authority. The deprivation of some right or
privilege is caused in consequence to an official act and the party charged with the deprivation is a
person who acted as public functionary, therefore, the judicial powers necessarily have to be exercised
in aid of protecting the rights and must not be exercised in aid of injustice. In the light of the facts and
circumstances of the present case, the exercise of discretion by the Tribunal in condoning the delay as
well as disposal of appeal with reduction of punishment without remand of case to the departmental
authority for holding inquiry was quite in accordance with the concept of substantial justice in such a
case of hardship. :

11. The respondent proceeded abroad with the permission of department and was also subsequently

allowed ex-Pakistan leave on humanitarian ground, therefore, the element of wilful absence is not
present in view of repeated explanation of respondent regarding his difficulty, sought extension in ex-
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Pakistan leave. The department at the first instance treating it a hardship case allowed ex-Pakistan
leave and subsequently without change of circumstances, taking a harsh view, initiated departmental

roceedings against him and ultimately awarded him extreme penalty of dismissal from service and in
these circumstances, the remand of the case to the department would be futile. The regular inquiry in
the departmental proceedings is a rule and dispensation is an exception depending on the facts, of a
case, therefore, the question whether regular inquiry in a case is necessary or not, it is to be kept in
mind as to whether an adverse inference drawn without making probe into the facts in the light of
explanation of a civil servant, would not amount to condemn a person unheard. The courts must not
ignore cardinal principle that the hearing simpliciter does not mean providing of opportunity of
written explanation to the show-cause notice rather in the facts of each case, it must be seen that the
enquiry is just, proper and fair, therefore, no general rule can be laid down for dispensation of regular
inquiry. The departmental proceeding on the charge of misconduct is a sort of semi-criminal
proceeding in which initial burden is on the department to prove the charge and if the allegations are
denied by the accused official the charge cannot be proved without producing evidence. In the present
case, the stand of respondent, right from beginning, was that his absence was not wilful rather due to
unavoidable circumstances, he was prevented from resuming duty. In view thereof, the procedure of
dispensation of inquiry adopted by the department, was contrary to the law laid down by this Court
and consequently, the finding of the Tribunal in the peculiar facts an' circumstances of the present
case, that regular inquiry was essential to ascertain as to whether the question of wilful absence and
dispensation of such an inquiry was not in accordance with the spirit of law in the given facts, was
unexceptional. In view thereof, the major penalty of dismissal from service without regular inquiry
was not justified. The contention that the Tribunal should have remanded the case instead of disposal
of appeal on merits was not raised before the Tribunal and now it is too late to undertake such a futile
exercise of remanding the case at this stage.

12. In the light of general principle, appeal before the Tribunal appeared to be time barred but in view
of circumstances pleaded therein, no exception could be taken to the condonation of delay by the
Tribunal as the objection could conveniently be overruled in view of the fact that the order of
dismissal of appeal was conveyed to the respondent vide letter, dated 15-3-2000 and he immediately
thereafter filed the appeal, therefore, in view of his bona fide, the objection of limitation, may have no
significance. This Court in Haji Kadir Bux v. Province of Sindh 1982 SCMR 583 in similar
circumstances, held that a civil servant could wait till communication of decision of departmental
appeal and would not be non-suited on technical grounds.

13. In the light of above discussion, we are of the considered view that the discretion exercised by the
Tribunal in condoning the delay and disposal of appeal on merits with conversion of penalty of
dismissal from service into stoppage of increment, was not illegal or improper exercise of jurisdiction.
The departmental proceedings were initiated against the respondent in the year 1998 which continued
for a period of about 10 years and the impugned judgment having been already given effect,
respondent was performing his duty and in view thereof, it is not proper for this Court to interfere in
the judgment of the Tribunal at this stage on technical grounds. Learned counsel has not been able to
convince us that the discretionary jurisdiction exercised by the Tribunal in respect of condonation of
delay and conversion of penalty was arbitrary, illegal or un-reasonable to attract the jurisdiction of
this Court under Article 212(3) of the Constitution.

14. The upshot of above discussion is that the instant appeal has no merit and same is accordingly
dismissed with no order as to costs by majority of two to one.

(Sd.) Muhammad Nawaz Abbasi, J
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(Sd.) Jjaz-ul-Hassan Khan, J

.add my separate judgment.

(S8d.) Mian Harold Farooq, J

MIAN HAMID FAROOQ, J.--- I have had the advantage of reading the judgment authored by my
learned brother Muhammad Nawaz Abbasi J, for whom I have great regard and whose legal acumen I
have always admired, however, I find myself unable to agree with his views, findings and

conclusions, thus I propose to write dissenting judgment.

2. The appeal in hand, by leave of the Court, proceeds against the judgment dated 6-12-2006,
‘whereby, Federal Service Tribunal (hereinafter called as Tribunal) partially accepted respondent's
appeal in the following terms:--

"(10) In view of the above discussion both in favour and against the appellant, we convert the
punishment of major dismissal to that of major penalty of reduction of his pay by two stages in
the time scale for a period of two years in which he was working at the time when dismissal
from service was imposed. He shall accordingly be reinstated in service. The period during
which the appellant remained out of service will be treated as leave of the kind due to him if
any at his credit and the remaining as extraordinary leave without pay.

(11) The appeal is partly accepted as above with no orders as to costs. Parties be informed."

3. Facts of the case, in brief, are that respondent No.l (respondent) was working as Additional
Commissioner in Income Tax Department, when, he was deputed for foreign training in the U.S.A. by
the Government of Pakistan with effect from 24-8-1992 to be completed on 31-12-1995; on the said
date, the respondent applied for ex-Pakistan leave and he was granted 731 days ex-Pakistan leave
from 1-1-1996 to 31-12-1997 vide information dated 2-5-1996; subsequently, further ex-Pakistan
leave for 365 days with effect from 1-1-1998 was granted to the respondent vide notification dated
9-7-1998; the respondent filed yet another application seeking further extension of ex-Pakistan leave,
but the department refused to grant the same and issued him a show-cause notice dated 23-2-1999,
which was replied by the respondent explaining the reasons for not assuming duty. The reply to the
show cause notice was found unsatisfactory by the department and thus major penalty of dismissal
from service was imposed upon the respondent, vide notification dated 4-8-1999. His departmental
appeal, filed on 10-9-1999, was rejected on 15-3-2000. Respondent, on 27-12-2004, filed grossly time
barred appeal before the Federal Service Tribunal, which dismissed it as time barred, however this
Court, on 27-7-2006, remanded the case to the Tribunal for fresh decision of the appeal on merits
including the question of limitation. In post remand proceedings, the Tribunal condoned the delay of
almost five years and accepted the appeal, vide impugned judgment dated 6-12-2006 in the terms
noted above. Feeling aggrieved by the said judgment, the department filed the petition for leave to
appeal (C.P.No.72 of 2007) and this Court, on 7-2-2007, granted leave to appeal in the following
manner:---

"Leave to appeal is granted to examine as to whether the Tribunal had condoned the delay of 4
years for justified reason and also to examine whether the Tribunal was justified to take the
view that the absence of the respondent from the office of petitioner for S years can be
condoned when the department on having taken into consideration the facts found that he was
absent from service for about 12 years out of which 7 years absence was properly explained
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but there was no ground to justify the absence for another 5 years which finding of the
department dated 10-9-1999 was upheld by the Appellate Authority when his departmental
’ appeal was dismissed on 15-3-2000."

4. Learned counsel for the parties were heard at length and I have examined the available record.
Admittedly, respondent's appeal before the Tribunal was barred by almost 5 years. Straightforward
undisputed facts, with regard to limitation, are that respondent's appeal, filed on 10-9-1999, was
rejected by the department on 15-3-2000 and he filed the appeal before the Tribunal on 27-12-2004,
thus, his appeal, more precisely, was barred by 4 years 9 months and 11 days. Respondent did file the
application for condonation of the delay before the Tribunal. The only ground agitated in the said
application and canvassed by his learned counsel before the Tribunal as well as before this Court was
that "no intimation about rejection of departmental appeal was communicated to the appellant in
U.S.A, where he was staying in connection with the treatment of his ailing daughter" and after coming
to Pakistan the respondent came to know about rejection of his appeal and thereupon he filed the
appeal before the Tribunal and the time for filing the appeal would run from the date of knowledge.
The said plea of the respondent was duly dealt with by the Tribunal in para.8 of the impugned
judgment and the learned Tribunal after finding that the plea of the appellant does not appeal to
reasons as all the communications addressed to the appellant through the Embassy of Pakistan were
received by him and the claim that the decision about rejection of his appeal, which was routed
through the same agency i.e. Embassy of Pakistan Washington D.C, was not received seemed to be
doubtful, repelled the contention of the respondent. The learned Tribunal after rendering elaborate
findings on the question of limitation and repelling the contention of the appellant, on which the delay
was sought, however, strangely, condoned the inordinate delay on the unheard ground that "the
penalty is extreme". It is appropriate to reproduce Para-8 of the impugned judgment, which reads as
under:---

"(8) The point that needs to be examined at the preliminary stage is whether the appeal is
barred by time and therefore hit by limitation. From the record of the case it is clear that the
appellant was imposed upon the major penalty of dismissal from service vide impugned
notification dated 4-8-1999 which was received as stated by the appellant on 18-8-1999
through the Embassy of Pakistan, Washington. The appellant preferred a departmental appeal
on 10-9-1999 which was rejected by the department on 15-3-2000. The appellant claims that
he did not receive any intimation regarding the rejection of his departmental appeal and that it
was only when he came to Pakistan in the year 2004, on his enquiry with the department
regarding the fate of his departmental appeal that he was informed that the departmental
appeal has been rejected. The contention of the appellant that he did not receive intimation
regarding the rejection of his departmental appeal does not appeal .to reason as all
communications addressed to the appellant through the Embassy of Pakistan, Washington
were admittedly received by the appellant and the claim that only the rejection of his
departmental appeal which was also routed through the same agency i.e. the Embassy of
Pakistan, '

Washington D.C, was not received seems to be at the very least doubtful. It appears to be a
convenient ploy on the part of the appellant to justify the lapse on his part in seeking timely
redressal before a competent forum including this Tribunal. He remained silent for almost five
years and only on return to Pakistan he chose to agitate his case before this Tribunal on the
plea that he had not received intimation about the rejection of his departmental appeal. We are
not inclined to accept the contention of the appellant that he did not receive the intimation
regarding the rejection of his departmental appeal especially as he does not deny having
received all other relevant communications through the same source  i.e. Embassy of
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Pakistan, Washington D.C. However, as the penalty is extreme i.e. dismissal from service we
with some reluctance condone the delay."

Q. It is evident from the above, that the Tribunal after refuting the only contention raised by the
respondent, qua condonation of delay, surprisingly, condoned the delay only for the reason that "the
penalty is extreme." I earnestly feel that this inordinate delay of almost 5 years could not be condoned
on the conjectural ground that "the penalty is extreme". It is settled law that a litigant seeking
condonation of delay has to explain delay of each and everyday for not filing lis within the prescribed
period. In this case, the departmental appeal was rejected on 15-3-2000, (which order according to the
finding of the Tribunal itself was received by him through the Embassy of Pakistan, Washington D.C)
and he filed the appeal after almost 5 years, therefore, there was no reasonable, legal and valid
justification for condonation of the said inordinate delay. The Tribunal after rendering aforesaid
findings and rejecting the plea of the respondent and coming to the conclusion that the appeal was
barred by almost 5 years erroneously condoned the delay on the ground that the penalty is harsh
incomplete oblivion of the fact that valuable rights had accrued in favour of the appellant, which
could not be denied on flimsy ground. Here it appears appropriate to refer the case of Mst. Hajran v.
Sardar Muhammad PLD 1970 SC 287, wherein it was held by this Court that the involvement of
valuable rights of the petitioner does not furnish proper ground for condonation of delay in a civil
matter. In another case reported as Water and Power Development Authority v. Aurangzeb 1988
SCMR 1354, this Court while deciding the question of limitation upheld the finding of. the Tribunal
viz. "it is well settled that after the prescribed period of limitation has elapsed, the door of justice is
closed and no plea of injustice, hardship or ignorance can be of any avail unless the delay is properly
explained and accounted for". A portion of para-5 of the judgment is reproduced bellows:---

"In such a context, however, the sole submission of the learned counsel for the petitioner is
that if the delay in filing the appeal is not condoned, injustice done to the petitioner shall be
perpetuated and thereby he shall suffer an irreparable loss caused by the impugned order.
Learned Tribunal held that the law on the point, however is well settled that after the
prescribed period of limitation has elapsed, the door of justice is closed and no plea of
injustice, hardship or ignorance can be of any avail unless the delay is properly explained and
accounted for. For these reasons the application for condonation of delay was rejected and,
consequently, the appeal was dismissed vide the impugned order.

We have examined the submissions made by the learned counsel and find no substance in
them. The impugned order is unexceptionable. Leave refused and the petition is, consequently,
dismissed. (Underlining is mine).

6. Now dealing with the plea of the learned counsel for the respondent regarding exercise of
discretion by the Tribunal. The learned Tribunal, as noted above, after rejecting the plea of the
respondent for condonation of delay, condoned the delay of 5 years simply on the ground that the
penalty is harsh, thus to my mind, the learned Tribunal exercised its discretion arbitrarily, capriciously
and in a fanciful manner. It is true that the superior Courts normally do not interfere in the
discretionary orders passed by the subordinate Courts, but it is equally true that when the discretion
was exercised by them unreasonably, unjustly, arbitrarily and in a fanciful manner, of course, it is the
duty of superior Courts to interfere in such-like orders. In this case, I feel that the Tribunal exercised
discretion against all the recognized principles laid down by the superior Courts for exercise of
discretion, therefore, this Court has ample powers to interfere in the discretion exercised by the
Tribunal. Reference can be made to the cases of Shahzada Muhammad Umar Beg v. Sultan Mahmood
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2 Khan and another PLD 1970 SC 139 and Nawaz Khan and another v. Government of Pakistan
through Secretary, Ministry of Defence, Rawalpindi and others PLD 1994 SC 222.

=7/. In the above perspective, I have examined the impugned judgment and find that the same is not
sustainable in law and the respondent's appeal before the Tribunal was liable to be dismissed on the
ground of limitation as it grossly barred by time. The Tribunal acted illegally and in complete
ignorance of law while condoning the delay and thus I am persuaded to reverse the judgment.

8. For the foregoing reasons, the appeal in hand is allowed and the impugned judgment dated 6-12-
2006 passed by the Service Tribunal is set aside and the respondent's appeal stands dismissed on the
ground of limitation. No order as to costs.

M.B.A./C-6/SC Appeal dismissed.
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'[Supreme Court of Pakistan]
Present: Ajmal Mian, Zia Mahmood Mirza and Muhammad Munir Khan, JJ
ANWAR MUHAMMAD ---Appellant [ ﬂjL/f ﬁQQﬂCWDQ

versus

GENERAL MANAGER, PAKISTAN RAILWAYS, LAHORE and another---Respondents
Civil Appeal No. 415 of 1992, decided on 30th November, 1994.

(On appeal from the judgment dated 1-9-1991 of the Federal Service Tribunal, Islamabad, passed in
Appeal No. 96(L)/1991).

(a) Constitution of Pakistan (1973)---

————Art. 212(3)---Adverse remarks——-Departmental appeal against adverse remarks although was
not dismissed on point of limitation, yet appeal before Service Tribunal was dismissed on point of
limitation—--Validity-—-Leave to appeal was granted to consider whether Service Tribunal was
justified to dismiss appeal on ground of limitation when Competent Authority did not dismiss the
same on said ground but dismissed the same on merits.

A Guide to Performance Evaluation, para. 3.39 ref.
(b) Civil service- ?L/

-—-~— Constitution_of_ Pakistan (1973);—Art—212——Departmental-Authority—had not_dismissed
departmental appeal on ground of limitation but on merits———No objection having been raised before

Departmental Authority relating to_limitation;—Autherity—weuld-be_deemed to have condoned-the——.
delay---Service Tribunal should, thus, have decided the same on merits and not_on _
limitation——-Case was remanded to Service Tribunal for decision afresh on merits.

e —

S.M. Masood, Advocate Supreme Court and Sh. Masood Akhtar, Advocate-on—-Record for
Appellant.

Ch. Fazle Hussain, Advocate Supreme Court and Ch. Muhammad Aslam, Advocate—on-Record for
Respondents.

Date of hearing: 30th November, 1994.

JUDGMENT

AJMAL MIAN, J.---This is an appeal with the leave of this Court against the judgment dated
1-9-1991 passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the Tribunal,

in Appeal No. 96(L) of 1991, filed by the appellant against the order dated 9-4-1991 of respondent
No.2, dismissing his representation treated as an appeal against the adverse remarks recorded in his
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A.CR. for the period ending on 31-12-1983 under column (2)(F) "Ability to work under stress and
?ain', . "Below average", dismissing the same on the ground that the appellant's above

cpresentation/appeal was hopelessly time-barred. Leave to appeal was granted to consider the
question, whether the Tribunal was justified to dismiss the above appeal on the ground of limitation
when the competent authority did not dismiss the same on the above ground but dismissed it on
merits.

2. The brief facts are that the appellant received intimation about the above adverse remarks through
the department's letter dated 15-5-1984. The appellant filed a representation/appeal before the
Divisional Superintendent instead of filing the same before the General Manager, Pakistan Railways.
In response to the above representation, the appellant received Divisional Office, Rawalpindi's Letter
dated 2-9-1984 for Divisional Superintendent, P.R. Rawalpindi, intimating to him that the appeal
against the adverse remarks had been rejected by the competent Authority. It appears that after the
lapse of several years, the appellant made a representation dated 8-1-1991 to the General Manager.
The appellant received a letter dated 9-4-1991 for General Manager intimating him that his
representation dated 8—1-1991 against the adverse remarks recorded in his A.C.R. for the period from
31-5-19%3 to 31-12-1983 had been considered and rejected by the competent Authority. Against the
above order, the appellant filed the aforesaid service appeal, which was declined for the above reason.
Thereupon, the appellant filed a petition for leave to appeal, which was granted to consider the above

question.

3. In support of the above appeal, Mr. S.M. Masood, learned Advocate Supreme Court appearing for
the appellant, has submitted that the representation made by the appellant to the Divisional
Superintendent was incompetent as the latter was in fact the Countersigning Officer on the A.C.R.
and, therefore, in terms of Para. 3.39 of "A Guide to Performance Evaluation", the competent
Authority was the General Manager and, hence, the appellant's earlier representation dated
15-5-1984 and the order passed thereon by the Divisional Superintendent were without jurisdiction.
His further submission was that though the period for filing of a representation in terms of Para. 3.31
is thirty days but as the General Manager had not rejected his representation dated 8-1-1991 on the
ground of limitation and had declined the same on merits, the Tribunal could not have dismissed the
above service appeal on the ground that the appellant's representation dated 8-1-1991 to the General
Manager was time—-barred.

Ch. Fazle Hussain, learned Advocate Supreme Court appearing for the respondents, is unable to
contradict the fact that the Divisional Superintendent was in fact the Countersigning Officer and,
therefore, para. 3.39 which reads as follows:-

"3.39 The words "competent authority' in the last sentence of Para 3.37 mean an authority next higher
than the Countersigning Officer. All decisions on the representations against adverse entries in
confidential reports should be taken by such an authority."

1s attracted to in the case in hand.

4. Since the representation dated 15-5-1984 was incompetent and so also the order passed thereon by
the Divisional Superintendent, it was open to the General Manager to have dismissed the appellant's
above representation dated 8—1-1991 on the ground of limitation but since no objection was raised in
respect of the limitation and the same was decided on merits, the General Manager in fact impliedly
condoned the delay. In this view of the matter, the Tribunal should have decided the appellant's
service appeal on merits. We would, therefore, allow the above appeal with no order as to costs and
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:gg #  would remand the case to the Tribunal to decide the above service appeal on merits after notice to the
- .rties.
A.A/A-1221 Appeal accepted.
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[Supreme Court of Pakistan] W %/(K—

Present: Iftikhar Muhammad Chaudhry, C.J. and Mian Shakirullah Jan, J

MUHAMMAD ILYAS KHOKHAR and 24 others----Petitioners

Versus
FEDERATION OF PAKISTAN and others----Respondents

Civil Petitions Nos.2002, 2023, 2024 to 2046 of 2004, decided on 20th March, 2006

(On appeal from the judgment, dated 8-7-2004 passed by the Federal Service Tribunal in Service
Appeals Nos.269(P) CS of 2000 270(R) CS of 2000 61(P) CS of 2000, 62(P) CS of 2000, 718(R) CS
of 2000 64(P) CS of 2000, 260(P) CS of 2000, 261(P) CS of 2000, 262(P) CS of 2000, 263(P) CS of
2000, to 268(P) CS of 2000, 60(P) CS of 2000, 714(R) CS of 2000, 717(R) CS of 2000, 63(P) CS of
2000, 719(R) CS of 2000, 720(R) CS of 2000, 736(R) CS of 2000, 737(R) CS of 2000, 738(R) CS of
2000 and 739(R) CS of 2000).

(a) Civil Servants Act (LXXI of 1973)---

----Ss. 3(ii) & 9(b)---Constitution of Pakistan (1973), Art.212(3)---Promotion---Terms and conditions
of service---Departmental Circular varying the terms and conditions of service was in violation of and
in conflict with Ss.3(ii) & 9(b), Civil Servants Act, 1973 as department had no lawful authority to lay

" down policy, unless the same was approved by the Establishment Division in accordance with the
Rules of Business as well as the relevant law on the subject---Ex-post facto approval to such circular
by -the Establishment Division would not make the circular valid and legal which had no legal
backing.

(b) Service Tribunals Act (LXX of 1975)---

----Ss. 4 & 5---Constitution of Pakistan (1973), Art.212(3)---Appeal to Service Tribunal was barred
by time---Service Tribunal had the jurisdiction to condone the delay, if appeals were beyond the
limitation---Supreme._Court declined interference in the matter.of condonation of delay by the Service
Tr1buna1

Managing Director, Sui Southern Gas Company Ltd., Karachi v. Ghulam Abbas PLD 2003 SC
724 ref.

e

Ch. Mushtaq Ahmed Khan, Senior Advocate Supreme Court with M.S. Khattak, Advocate-on-
Record for Petitioners.

Mrs. Naheeda Mehboob Elahi, Dy. A.-G., Fazal Elahi Siddiqui, Advocate Supreme Court with
Ch. Akhtar Ali, Advocate-on-Record for Respondents.

Date of hearing: 20th March, 2006.
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/4 TUDGMENT

P

IFTIKHAR MUHAMMAD CHAUDHRY, C.J.--- Petitioners seek leave to appeal against the
judgment, dated 8-7-2004.

2. Facts necessary for disposal of the instant petitions are that as back as on 23-1-1974, the
Establishment Division constituted Accounts Group. Later on the relevant O.M. was amended on 3-3-
1976 wherein mode of induction in the LD.C. was specified. The system of mode of
induction/promotion as per the quota specified therein continued till 1999 when vide Circular
No.1016-DIR(A)/3-1/Induction/97, dated 8-9-1999, the Auditor-General modified some of the
conditions noted therein with regard to the promotion to the higher grade. As a result whereof, the
officers of the office of Auditor-General who were not holding qualifications like 1.C.M.A,,
1.C.A.P./MBA/M.Com./M.Sc. (Computer Science) had been denied the chance of promotion.
Consequently, their juniors who were possessing such qualifications were inducted in the 1.D.C.
leaving behind some of the seniors though they had long service at their credit and age-wise they were

also seniors.

3. Thus, being aggrieved from the decision of the department, they preferred appeals before
the Service Tribunal which have ultimately been accepted vide impugned judgment, concluding para.
therefrom is reproduced hereinbelow:-

"24. For the aforesaid reasons, we are constrained to set aside the impugned circular of the
Auditor-General dated 8-9-1999 read with Establishment Divisions' aforesaid letter dated 19-
1-2001 and direct the respondents that induction in the [.D.C. should continue to be made in

line with para.4 of the Accounts Groups O.M. dated 23-1-1974 as amended in 1976."

4. Learned counsel for the petitioners contended that the circular issued in 1999 was
subsequently got approved by the Auditor-General from the Establishment Division, therefore, it has
got a legal sanctity and any action taken under it, shall stand ratified. On the other hand, learned
Deputy Attorney-General as well as the learned counsel appearing for the caveators stated that the
Auditor-General had no lawful authority to change the terms and conditions to the disadvantage of the
respondents, inasmuch as the Establishment Division also cannot give approval to a circular which
has got no legal backing. Therefore, under the circumstances the Service Tribunal had rightly declared
the said circular illegal.

5. We have heard the learned counsel and have gone through the impugned judgment. It is to
be noted that the Tribunal proceeded to accept the appeals filed by the respondents for the following
reasons:--

"(1) The impugned circular has materially changed the service prospect of the appellants who
were now almost barred from induction in the [.D.C. and subsequent promotion which will
cause them to he stagnant and with obvious financial consequences.

(i) The change is in violation of section 3(ii) of the Civil Servants Act, 1973 which

prescribes that terms and conditions of service shall not be varied to the disadvantage of a
civil servant.
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Servants Act, 1973 because the basic formula of 50:50 whereby departmental promotees are
to be inducted into the I.D:C. has not been changed, induction/promotion in the IDC cannot
be altered to the disadvantage of senior persons who have been considered on the basis of
seniority-cum-fitness in accordance with Appointment. Promotion and Transfer Rules, 1973
with prospects of rising up posts in B-19 and above."

- //I: ‘ (iii) The impugned circular is in violation and in conflict with section 9(b) of the Civil

6. Learned counsel when called upon to explain as to whether the Auditor-General under the
original O.M. No.1 /2/74-ARC dated 23-1-1974 or amended O.M. No.2/1-75/ARC, dated 3-1-1976
enjoys authority or the jurisdiction to change the policy by exercising the powers which have not
been delegated to him by the Establishment Division, frankly stated that except the policy as well as
the impugned circular, there is no other instrument on record conferring the authority on him,
however, his argument was that the Establishment Division had subsequently given the approval of
the impugned circular with ex post facto on 19-1-2001.

7. We have examined his arguments and also considered the letter of the Establishment
Division dated 19-1-2001 but in our considered opinion the ex post facto approval of the
Establishment Division would not make the circular valid and legal for the reasons that the circular
itself is in conflict with the provisions of section 3(ii) read with section 9(b) of the Civil Servants
Act, 1973. It may be noted that as far as the Auditor-General is concerned, he in his capacity has got
no lawful authority to lay down the policy unless it is approved by the Establishment Division, its
accordance with the Rules of Business as well as the relevant law on the subject.

8. Keeping in view these facts and circumstances, the Tribunal has rightly held that as far as
the circular is concerned, it has got no legal backing or sanctity. Learned counsel conceded that
subsequently the impugned circular issued in 1999 by the Auditor-General has been withdrawn.
This fact itself proves that it had no legal value, therefore, the Government did not allow it to
continue to hold the field. Learned counsel further contended that as for as the appeals filed by the
respondents before the Tribunal are concerned the same were barred by time, in this behalf, it may
be noted that the Service Tribunal had the jurisdiction to condone the delay if those were beyond the
limitation and interference by Supreme Court in the order of the Service Tribunal, condoning the
delay in filing appeal before it would not advance the cause of justice in view of the law laid down

in the case of Managing Director, Sui Southern Gas Company Ltd., Karachi v. Ghulam Abbas PLD
2003 SC 724.

9. Thus, for the foregoing reasons, we see no substance in these petitions, therefore, the
same are dismissed. Leave refused.

M.B.A./M-78/SC Leave refused.
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o right to pre- emption as a sharer in an appendage (shufi-i-khalit) With
hd of the neighbours who draw water for their lands from the smh-
Ewernment watercourse and over whose lands he does not in any y,

xercise the rights of a dominant tenement, nor is he even the owner oft)ui
ervient tenement”.

" smigation possessed by the pre-emptor should be joint with the right
: rsmched to the property sold. In the instant case, thé pre-emptor has not at
il been able to prove that the bed of the watercourse or the water itself are
intly owned by the pre-emptor. He could not have proved it either because
¢ bed of the watercourse even if ‘kassi’ was not the one participated or

mﬂy owned by him, for, it belonged to the Government including the canal

10. To the above, we would hke to add one thlng that iny r cater running therein.

Government watercourse not only the bed of the watercourse but also gy 4
| water, belongs the Governn.t. The wisdora v .cd in the principle:, § » 13. The aforesaid discussion brings us Lo an inescapable conciusic., |
4 quite ev1dent because when one party is a partxcnpator jointly in the flowe’ §:- mat the pre-emptor respondent in the instant case was neither contiguous
: " water or of the watercourse, it has the authority to stop such water or 5. a¥ner nor a ‘shafi-i-khaiit’ and, therefore, was wrongly held so by the|G
interfere with the flow thereof. In order to avoid future complications in th Courts below. The instant petition affer conversion into appeal is hereby
exercise of that right, the superior right of being a ‘shafi-i-khalit’ is given to; sllowed, the impugned juigment dated 28.2.2003 of the learned High Court
pre-emptor. In the instant case, the Government canal water and the cour i set-aside and the pre-emption suit brought by the respondents is hereby
thereof do not belong either to the pre-emptor or to the vendee. Both recem;

dismlssed Parties to bear their own costs. 83 73 \ )ﬁ/‘ E
water from the Government canal as of right exercised independently an} ' Petition allow
{|hence none can claim superior right against the other. The ruling aforesaif ‘

was followed by this Court in case of Pir Ghulam (1979 SCMR 360) wherel
was categorically held that the right of pre-emption under the doctring ¢
‘shafi-i-khalit’ is ;not extended at all if both the lands in question & -
irrigated from a common channel. "Right to discharge water" from one land
rver another land was determined to be altogether different and disting
‘Jfrom receiving water from a common channel. In the instant case thu
sre-emptor claims to be recoiving'water from a common channel and cantot

Yelaim that he has a “right to discharge" water from his land to the land sdid.
or vlce versa.

_PLJ 2004 SC 435 k
[Appellate Jurisdiction]

;_Pr'ésent : MIAN MUHAMMAD AJMAL AND SYED DEEDAR HUSSAIN SHAH, JJ

""" MUHAMMAD HAXIF BUKHARI and ancther--Appellants
T ‘ versus

'PRESIDENT NATION." .. BANK OF PAKISTAN HEAD OFFICE
SR KARACHI and others-—Respondents

11. We have already determined that the ‘kassz in dispute receives
iwater from ‘paharpur’ canal and hence it cannot -be exclusively claimed by
;ihe pre-emptor. Even if it is presumed for the sake of argument that boththt
properties are irrigated from the ‘kassi’, still, the pre-emptor has no superio!

right because on the one hand it breaks the contiguity through and through
land on the other hand, pre-emptor is not a pa.rtzclpator in the right d
irrigation, for, it is exercised by both ‘the lands independent of each ot,her-
The case of pre-emptor is rather worst because he is not an owner of ‘kassi'
vhich is located altogether in a different village. -

... C.A. Nos. 1298 & 1309 0f 2000, decided on 22.3.2004.

(On appeal from the judgment/order of the Federal Service Tribunal,
Islamabad dated 31.5.1999, passed in Appeals Nos. 327(R) &
S 340 (R) of 1999) ‘

’ nstxtutxon of Pakxstan, 1973--

s

12. Let us examine this aspect in the light of Sectlon 6 of NWFY
/ Pre-emption Act, 1987 which defines a shaﬁ-z-khal;t as follows:--

"1 Explanation:
IL.

Arts -25 & 187--Discrimination--Dismissal from semce;épp_gglsjgfore
service Tribunal failed on point of lxmltatlon--Valldlty--Decnsxon of cases
'Ondments alvy_ls to be encour of nori-suiting OWLUgants for
:technical reason includingtlimitation--Matters remanded to tribunal for

J

"Shafi- z-khalzt means a partxcxpabor in the special nghii
attached to the immovable property sold, such as right
passage, right of passage of water or right of irrigation.”

_ﬁfrg"'ﬁ decision on ments L (Pp 436 &4371 A& B

. 'Haf 1z S A Rehman Sr. ASC for Appellants (in both appeals) . "—

s \\Kh Faroog, ACS & Mr. M.A. Zaidi, AOR for Respondents Nos. 3-5,
3 (in both appeals).

Date of hearing : 22.3.2004.

‘IThe very section in unambiguous terms indicates that a ‘shafi-i- _khalit) ::
he right of irrigation attached to the property sold asa spedal right, must o!
participator in that right. In snmple words gne can say that the righ

Y
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40 O WEOTAMMAD HIANTE BUKHART Y PRESILEZT, N BP
(Syed Deedar Hussain Shah, .1,

' , J UDGMENT

Syed Deedar Hussain Shah, J.--By this common’ judgm'ent‘m _
propose to dispose of-these appeals, which are directed against a consolidape. *
judgment of the Federal Service Tribunal, Islamabad (hereinafter refe :
as the Tribunal) dated 31.5.1999, passed in Appeals
nf 1999, respectively. ‘

b

of commission of irregularities/frauds. Their review petitions befom%,

competent authority, also failed. Their writ petitions before the High

of Azad Jammu and Kashmir, in view of Section 2-A inserted in the Serviey
. Tribunals Act, 1973, were abated on 26.3.1999. Thereafter they filed appoy’,

aggrieved, they filed petitions in this Court, wherein leave to’ appeal w,, 5

within time and whether under the circumstances they were entitld Iy |
condomation of delay”. - e

3. We have heard learned: counsel for the partiés and minutey
perused the material available on the record. In support of his contentiont, :
Hafiz S.A. Rehman, learned counsel for the appellants has relied s
Muhammad Yaqub v. Pakistan Petroleum Limited (2000 SCMR 8301

Properties Organization, Islamabad (2001 P.L.C. (CS) 350) and Managify |
Director, SSGC Ltd. v. Ghulam Abbas (PLD 2003 S.C: 724, at 734), aed

with the present appellants; the competent authority imposed penalty o
Alam Hussain as well as the appellants herein, therefore, the case of ¢ :
present appellants-is identical and at par with that of Alam Hussain. Tk '
appeal of Alam Hussain was-allowed by the Tribunal and the delay W& -
condoned, against which the bank filed-petition before this Court, which w3 °
dismissed vide order dated 30.10,2002 (available at
Bearing No. CMA No. 306/03 in C.A. No. 1298/00).

in sapport of his arguments has cited Pakistan Steel Mills Corporation (P
W " Ltd. v. Sindh Labour Appellate Tribunal (2004 SCMR 100). ’

4. Keeping in view the case.of N.B.P. v. Alam Hussain, referred ¥
above and the judgment rendered by this Court in the case of Ma““sw‘
Director, SSGC Ltd:, referred to above, wherein it has been held thé}
“decision of the cases on merits always to he encouraged instead of ok
suiting the litigants for technical reason including on limitation”, the“%
the delay in the cases in hand is condoned. '

l_‘re'd(. %
N_os. 327(R) and REA

, _ . i
2. The appc.iants herein were dismissed from service on the charpy -

Couy e

before the Tribunal, which were dismissed-on the point of limitation. Feolir. §

granted to consider "whether the appeals preferred by the petitioners Weig

Azimullah, Ex-Inspector v. Chairman, Board of Trustees, Abadomd - 4 o

%
National Bank of Pakistan v. Alam Hussain (C.P. No. 1759/2002). Learntd 3
counsel pointed out that in the said case ‘respondent-Alam Hussain, Hes® 4.
Cashier of the National Bank of Pakistan, was also:charge-sheeted alotz .

pages 3-5 of paper bed

/ ~ 3. On the other hand, Kh. M. Faroog, learned ASC for respondent®

MUHAMMAD [QBAL CHAUDHRY v. SECRETARY, MINISTRY SC 137
OF INDUSTRIES & PRODUCTIPN, GOVT. OF PAKISTAN
(Iftikhar Musammad Chaudhry, J.)

-: 5. . It would be beneficial to refer here Articles 25 and 187 of the
&g\gﬁmﬁon, which read as under:-- |

EATT S Equality of Citizens.{%l) All citizens are equal before law
-~ and are entitled to equal vrotgetion of law.

:%(2)} Th"ere shall be no discrimination on the basis of sex alone.

, ‘ (3) Nothing in this Article shall prevent the State from making any
‘special provision for the protection of women and children.”

“#187. Issue and execution of processes of Supreme Court.--
*.(1) Subject to clause (2) of Article 175, the Supreme Court shall have
. power to issue such directions, orders, or decrees -as may be

" riecessary for doing complete justice in any case or matter pending
;Béfgre -it, including an order for the purpose of securing the

attendance of any person or the discovery or production of any
" “"document......... !

6 In the interest of justice, equity, fair play, the case law referred to
3hove, fcts and circumstances and the provisions of the Constitution, we set | g

- +ida the impugned iudgment of the Tribunal and remand the matters to the
S$ribunal for afresh decision on merits without being prejudiced by its earlier
igd@n ment whereby the appeals of the appellants were dismissed.

'S v

T - ' - Case remanded.

"“"'!_:jf.._i . PLJ 2004 SC 437

‘s‘ P . [Appellate Jurisdiction] .

rese nt IFTIKHAR MUHAMMAD CHAUDHRY AND RANA BHAGWANDAS, JJ.
li/IiJ!HAI/VIMAD IQBAI: CHAUi)ﬂRY and ano'f.hex'j"s'-(-!l’étitibnérs R

T L

S versus .
YCRETARY, MINISTRY OF INDUSTRIES & PRODUCTION, GOVT. OF
‘; RO PAKISTAN etc.--Respondents
Givil Petitions Nos. 3837-L and 3840-L, of 2002, decided on 23.2.2004,
©n iipi)eal from the judgment/order dated 13.9.2002 passed by Federal-

: ;' Service Tribunal in Appeals Nos. 1748(D) & 1540(1)/1998)
2stitution of Pakistan, 1973--

“{?@;iS&Dismissal of appeals by Service Tribunal--Petitions for leave to
SPpeal:-Disposing of appeals in slipshod manner--Validity--Service
TP‘,biltial had not dilated upon respective contention of parties and had
Qtided cacpe hy inat waking semeral remarks ahauf canduct of

F-F

s *

vam
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" In the Court of ' 7% X : 2

i aser
| i 24 No. . of 2014

Petitioner
Plaintiff

Applicant
Appellant

. ‘ Complainant
5 Z/p// %V‘— Decree-Holder
VERSUS

~ Respondent
Defendant
Opponent

‘_5/ / Accused
-M 5 Judgment-Debtor

l/-We_@J.;‘AA— A/A; - ‘égl%( éfé ké&j the above
noted W do hereby appointed and  constitute,

Muhammad Zafar Tahirkheli & Ansar Ullah Khan, Advocates High Court, to appear, plead, act,

compromise, withdraw or refer to arbitration for me / us as my / our counsels / advocates in the above noted matter,

without any liability for his default'and with the authority to engage any other Advocate / Counsel at my / our cost.

The Client / Litigant will ensure his presence before the Court on each and every date of hearing and the counsel
would not be responsiblie if the case is proceeded ex-parte or is dismissed in default of appearance. All cost awarded
in favour shall be the right of Counse! or his nominee, and if awarded against shall be payable by me/us.

| / We authorize the said Advocates to withdraw and receive on my / our behalf ali sums and amounts payable or
deposited on my / our account in the above noted matter.

7

Dated_J 2% AM 20l¥ sted & Accepted (Advocates)

Office  ATIQ LAW ASSOCIATES, ' ;A'V
87, Al-Faiah Street, Besides State Life Building,
Peshawar Cantt, Phone: 091-5279529
E-mail : zafartk.advocate@gmail.com
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No.15810f2013.

Javed Khan, Naib Tehsildar .............cooooiiiiin i RPN Petitioner

VERSUS

Senior Member, Board of Revenue.............coeee voveen JSUTUUUOURPPTIOPRORS Respondents

COMMENTS ON BEHALF OF RESPONDENTS NO.1&2

PRELIMINARY OBJECTIONS.

1.

2
3
4.
5

That the appeal is barred by law as an employee appointed in Settlement Operation on contract

basis cannot claim Seniority over regular Naib Tehsildar of Revenue & Estate Department.

The appellant has no locus standi to bring the present Appeal.
The appeal is bad for non-joinder/mis-joinder of necessary parties.

That the appellant has no cause of action.

“That the appellant has been estopped by his own conduct to file the present appeal.

. ON FACTS

1.
2.

-

il

No comments pertain to record.

Correct to the extent that both the appellants and present respondent No.4 were promoted as
Naib Tehsildar in the year, 2006 & 2001 respectively. The orders were challenged in Service
Tribunal by M/S Abdul Samad and Hameed Khan Assistant office of the Commissioner, Kohat.
On acceptance of their appeals, M/S Abdul Samad and Hameed Khan were promoted as Naib
Tehsildar on regular basis while the regular orders of the present appellant and respondent were
modified and coﬁvei‘ted into Acting Charge basis according to judgment of Service tribunal

dated 19.05.2008

No comments.

Correct, however, there was no vacant post of Naib Tehsildar on the share of Ministerial Quota
in Kohat Division..

No comments.

Incorrect. No malafide l}as been commiitted as the respondent promoted in the year, 2001; while
the appellant Mr. Javed Khan was promoted in the year, 2006. (Annexure A&B). The appellant
was required to challenge the same order within stipulated period, which he did not do so and
the order got its finality

Incorrect. The judgment of Service Tribunal was fully implemented by promoting M/S Abdul
Samad and Hameed Khan on regular basis while the order of present appellant and respondent
were modified as per judgment of Service Tribunal. So far, seniority of the appellant is
concerned; it merits to mention that the respondent was promoted in the year, 2001 while the
appellant was promoted in the year, 2006. The appellant had not challenged the order which got
its finality. Consequently the respohdent was promoted as Tehsildar on the basis of their
seniority and now a PMS-17 Officer, but the appellant had not assailed any order at aﬁy forum.

Incorrect. The representation of the appellant was examined under the rules and rightly rejected.

Service Appeal

{ 8
I 0
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- GROUNDS.
A. Incorrect. M/S Qaiser Naz etc were promoted through Departmental Promotion Committee on

the basis of seniority list of Naib Tehsildar issued for the year, 2008‘, which was not challenged
by the appellant in any forum, therefore; appeal/representaﬁon of the appellant examined and

rightly rejected.

Incorrect. No discrimination has been done. The officials mentioned in thei para were senior
and were rightly promoted as Naib Tehsildar.

Incorrect. The appellant has no concern with the seniority of Respondent No.2.

All promotion have been made on the basis of seniority according to law/rules.

Correct, but on his own turn. 7

Incorrect. The appellant has been treated according to the judgment of Service Tribunal dated
19.05.2008. o | |

Incorrect. Reply has already been given in above paras and preliminary objections.

No comments. However, the respondent seeks permission to advance further grounds at the

time of arguments.

In view of the above, the service appeal has no merits and may be dismissed with costs.

R e

R7-3 .
Respondent No.3 : Respondent No.1 32014

Service Appeal
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.?\ BEFORE THE SERVICE TRIBUNAL. KHYBER PAKHTUNKHWA

Service appeal No.1581/2013

Javed Khan, Naijb Tehsildar ..............ccoooiiiiii Petitioner
“Versus
Senior Member, Board of Revenue and others................ Respondents

AFFIDAVIT

I Mir Qasim, Assi'stant Secretary (Lit:H), Board of Revenue, do hereby solemnly
affirm and declare on oath that the contents of the comments are true and correct to the
best of my knowledge and belief and that nothing has been concealed from this
Hon’able Court.

DEPONENT
/

Estt:V/P-4
210 ‘
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i © GOVIRNMENT O N, WF.Pe )
é REVENUE AND ESTAMTE DEPARTMENT.
: N h Ty -, PESHAWAR DATED THE ﬁ,’Z /1/2@@6.’
”“ ¢ ”ﬁixd .
o R D_ T«*‘“R b
N® o /ffé} /Admn: 1/196., In pursuané@ of Senier Member,
Reard of Revenue, N.W.F.P. judgement dated A4-12-2605 Mr. Javed
Yhsn~L Junler Clerk D.C.0. office Kohat is h@reby selected a8 : '}‘

Naik Tehsildar (RS-~-14) with immediate effect on regular basis en
tmé fellowing terms and cenditien against Ministerial Queta with
ipmediate effect. |

2 His appeintment as Naik Tehsiléﬁr will be subject te
tme'successful completien ef prescrib@d traiﬁing and passing of
Kanunge certificate examination within threélm@mths after

¥

cempletien of Settlement training.

/ On sppeintment/selectien he w1ll underge the

W

requisite tnalnlng as laid dewn in the West“Paklstan Tehsilé ari ané
Naib Tehsilédari Training Rules, 199 fer a peried of & menths,
after cempletien of settlement/Revenue Traipimg shall Temain @R . __
prekztien foT a peried of twe years &s per ?r@visisn laid in

Para-15(1) ef the N.W.F.P. @ivil Serv (#ﬁpeintmemt, Preometien

and Transfer) Rules, 1989. The traiding pregramme ig attached.

e

Sen§;4 Member,
Beard ef Revenue, N.W.F.P.

Ne. /47 5-7/ /hémn:1/196.
cepy ferwarfed teo the ¢ ;; e

Yo pistrict Officer(R&E)/Cellector, Kmlaz;xb and Chitral.

2 Settlement Qf ficer, Chitral.

Py Principal Revenue Training Academy Kﬁrak

Heees Aecountant Gemeral, NWFP, Peshawar.

S Pistrict Acceunts Officer, Karak, Kohat & Chitral.

- Budget & Acceunts Officer, Beard of Wevemue, NWFP, Pe¢hawarr
D @fficis). concerned. & :

& Persenal file.

9« office erder file.

@7 /‘z/v'
L«/Sézwé;ary,

Beard eof %ﬁ%emue, N.W.F.P,

L
t

ook At Y™ D ) o
- TR R T T



< OFFICE OF THE
g COMMISSIONER PESHAWAR DIVISION
PESHAWAR

No: Appeal:1581/2013/AR 3 ¢, (/
Dated 24.03.2014

To | I
oy g
The Reglstrar,
/ Government of Khyber Pakhtunkhwa, éﬁ%# %
Service Tribunal, Peshawar. %‘J -
Subject APPEAL NO.1581/2013 TITLE JAVED KHAN VS THE SMBR PESH

I am directed to refer to the subject appeal preferred by the Appellant namely
Mr. Javed Khan Naib Tehsildar pendmg before the Hon’ble Service Tribunal, Khyber
Pakhtunkhwa and Asking for para wise comments on the appeal from Respondent
No.2(Commissioner Peshawar D1V1$1on) in which next date of hearing is fixed as 28.03.2014.

In this connection,* it is submitted that the Provincial Government has
withdrawn powers of posting/ trénsfer/ service matters/promotion & seniority of Naib
Tehsildars, Tehsildars etc from Diviéional Commissioner and assigned to the Board of Revenue,
Khyi)er Pakhtunkhwa. As far as promotion /seniority of the appellant is concerned, it was
entertained before revival of Commissioner offices in 2008 by the Board of Revenue. Hence this
office has no such record to comment upon in the instant appeal. Rather Board of Revenue,
Khyber Pakhtunkhwa is in a better position on the basis of record available with them in the

instant appeal of the appellant to offer comments thereon, . .. . \~ L

Assistant tg Commissioner (R/GA)
Peshawar Division Peshawar

No: Appeal:1581/2013/AR /.
Copy forwarded to the: ‘Bé' 1; - {Li
1. Senior Member, Board of Revenue, Khyber Pakhtunkhwa.

2. Senior Government Pleader, Service Tribunal Khyber Pakhtunkhwa. i

3. PS to Commissioner Peshawar Division.
\

oAl

Assistant to Commissioner (R/GA)
Peshawar Division Peshawar

w o w —n———

/) % uw ' |
Ww P”" o

/5[]
L



- GSBPD.KP-1 629]2—RST-30M"S-1 2.07.201 2)1"4(Z)IF=PHC Jobleoﬁh A&B Ser. Tribunal

. “«n?
;- ‘B

' KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
o PLEX (OLD), KHYBER ROAD,

JUDICIAL COM

i . PESHAWAR. e
B * ‘ . ’9': - N
:" : NO. - -3 ) : : / %///-
‘{ o . ) v ) . — . R .
P  Appeal No....ioveveenesles i~ Sgl ........................ of20 /3
y oo N ; .
5 ' eressaes ‘7\&4&// /%4/‘, ......... Appellant/Petitioner ;
P . o, Versus ' L
3 . ’ : .
i ...... ///CQ.fgW ..... A) !’ ...... e _....;Respondent |
| _ ‘ ‘ " Respondent No... 2" ...... .................
- 4 “ p— . R , . . . . . . -’
Notice to: — e C//")ﬂmmu 3. %/ ﬂ/af?//f/ 71
o - WHEREAS an appeal/petition under the provision of the Nortlh-West Front
Province Service Tribunal A‘;ct, 1974, has been presented/r_egistere_d for consi.deration
the above case by the petitioner in this Court and notice hasbeen ordered to issue. You;
hereby informed that the said appeal/petition 1S fixed for hearing before the Tribu
- *on.ex« ;’_’3*’3—0’/ PosssreesBE 8.00 A.M. If you wish to urge anything against
: api)ellantlpetitioner you areat liberty to desconthe date fixed, or any other day towh
ned either in person or by authorised representative or by’
therefore, required to fil

the case may be postpo
by your power of Attorney. You are,

" Advocate, duly supported
* this Court at least seven days pefore the date of hearing 4 copies of written statex
Please also take notice tha

nts upon which you rely.

alongwith any other docume
d and in the manner aforementioned,

_ default of your appearance on the date fixe

o appealjpeﬁition will be heard and decided in your absence.
ation in the date fixed for hearing
You should inform the Registrar of
ess your address contained in this notice whic!
your correct address, and fu
gufficient for the purpc

~ Notice of any alter
given to you by registered post.
address. If you fail to furnish such addr
address given in the appeal/petition will be deemed tobe
notice posted to this address by registered post will be leemed
this appeal/petitioxi. ‘ ' .

Copy of appéal is attached. Copy-
- ; . N
office Notice No........ reesreenspionsaassasesesentansnssesses

Given under my hand and the seal of thi's Court,

DAY Ofvuiecoesnasssssnensssssssssmssisernicssess (Tj-.\ t S Biueernsensonsnsassonsses 20/(7 .

' “A-C'(R)%' | W PO

A ,




PESHAWAR.

[

Appeal No /g"@// /2013

' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

MR. JAVED KHAN V/S SMBR, K.P. AND OTHERS.
P INDEX
1
S.No. | Documents ': Annexure | Page No.
1. | Memo of Appeal | — 01-04
2. | Copy of Seniority List -A- 05
3. | Copy of Promotion Order -B- 06
4. | Copy of Judgment{19.5.2008) _ -C- 07-12
5. | Copy of Order (14.3.2009) -D - 13-14
6. | Copy of Order (11.6.2009) -E- 15
7. | Copy of Tribunal’s Order -F- 16-17
8. | Copy of Appeal G 18-21
9. | Copy of Rejection Order H 22
10.| Vakalat Nama 23
!
APPELLANT
JAVED KHAN

THROUGH:

L

( M. ASIF YOUSAFZAL )
ADVOCATE, PESHAWAR.

R et — s e
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)fii BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. .
|
Appeal NO. ¢ /2013
i'
("’ Vvir. Javed Khan, DRA, |
Revenue Department, Peshawar. |
: . APPELLANT
VERSUS

|
!
'
i

r Member Board of Revenue, Khyber pakhtunkhwa,

1. The Senio
Peshawar. : i
2. The Commissioner, Peshawar Division, Peshawar.
nt, Revenue Department,

3. The Assistant Secretary Establishme

Peshawar.
4. Mr. Qaisar Naz, Secreta

i

fy, RTA, Kohat.

1

i

¥ :

| x essaseresene” EERER]
t

\ppEAL  UNDER SECTIONA  OF THE  KHYBER
SUNAL ACT, 1974 AGAINST

PAKHTUNKHWA, SERVICE TRI
THE ORDER DATED >7.11,2013 WHEREBY THE APPEAL OF
- FOR! PROMOTION AS NAIB TEHSILDAR

AND THEN TO TEHSILDAR FROM THE DATE WHEN HIS
JUNIOR OF THE APPELLANT WERE PROMOTED HAS BEEN

REJECTED FOR NO GOOD GROUNDS.

.................

PRAYER!
PEAL, THE ORDER

THAT ON ACCEPTANCE OF THIS AP
BE SET ASIDE AND  THE

DATED 22.11.2013
RESPONDENTS MAY BE DIRECTED TO CONSIDER THE
APPELLANT FO 'pROMOTION AS NAIB TEHSILDAR AND

EHSILDAR POST FROM THE DATE WHEN HIS
4 WAS PROMOTED WITH ALL

JUNIOR RESPONDENT NO 1T
JAL | TG, ANY OTHER REMEDY, WHICH
EEMS FIT AND APPROPRIATE

THIS AUGUST TRIBUNAL D (
THIS AUGUST. Tt E AWARDED IN FAVOUR OF APPELLANT.

r’ S




fRESPECTFULLY SHEWETH:

-

1.

That the appellant jo'med the Revenue Department as Junior Clerk
in the year 1985 whereas the respondent No.2 joined the same
post in the year 1986, ‘;mean'mg that the respondents No.2 was
junior to the appellant. Copy of the Seniority list of the year 2000
of D.C. office Kohat is a@tached as Annexure-A.

}
That in the year 2006, the appellant was regularly promoted as
Naib Tehsildar with the condition of passing exam and training
which the appellant did successfully. Copy of promotion order is
attached as AnneXure-Bs.

That then a dispute arcfgse for the regular promotion to the post of
Naib Tehsildar in the year 2006 which went before the KPK Service -
Tribunal in Appeal No.3/2006. The said dispute was amongst the
Abdus Sammad, Hamid Khan, Syed Mohammad Qaba Hussain,

Qaiser Naz and the appellant.

| o

That.the said appeal was decided by the August Tribunal on -
19.5.2008 and decided the issue as “The official respondents were |
legally_bound to consider_the_seniofity of appellant_and. private

respondents_and. to Sppoint_the senior most officials_on_requiar .
basis while the iunior_should be Zppointed on acting charge basis

or till the arrival__of recommendees _of the_ public__Service:
Commission. The appeal was partially_accepted and the officialy
respondents _ Were . directed__to _sort out the seniorLt’)_/:

appoint/promote the senior.on regular basis as Naib Tehsildar and

the juniors may be reqularized as Naib_Tehsildar when vacancy

are available for. them”. Copy of the Judgment is attached as

Anfexure-C.

That in the light of the Judgment of the Service Tribunal, the
Revenue Department passed an order on 14.3.2009, whereby",
Abdus Sammad, Hameed Khan, and Haider Hussain werée
promoted as Naib ,Tehsildar on regular basis with effect from
10.4.2001 and 3.1.2006, respectively, while the appellant and
respondent No.2 Qaisar Naz promotion order of regular one were
modified as on ‘acting charge basis with the condition that the
appellant and the respondent No.2 would be considered f{ar
regular promotion when vacancies when the vacancies occurred jn
the quofa of Kohat Division. Copy of the order is attached
Annexure-D.

s meaor dated 14.3.2009, the respondent NQ.2

eamimy




7.

of the Tribunal, therefore the appellant went for execution of the

Tribunal Judgment through 'Execution petition No.121/2009. The
said petition was fnally head on 12.10.2013, the Tribunal was
kind enough to hold that since the appellant was respondent in
main appeal so he can not file Execution Petition, however, if any
order affecting his seniority and promotion rights, he may avail
other legal remedies available to him under the law. Copy of
Tribunal’s order is attached as Annexure-F.

g. That after the observation of the Honourable Tribunal, the
appellant filed representation before the Respondent No.1 but the
same has been rejected for no good grounds oOn 22.11.2013,
hence the present‘ﬁappeal.‘on the following grounds amongst the
others: Copy of Appeal and Rejection Order are attached as
Annexure-G and H. i |

GROUNDS: : f
o !

A) That not considering the appeal of the appellant for
promotion as’ NaibETehsi\dar and Tehsildar from the date
when his junior were promoted and the rejection order
dated 22.11.2013 ‘are against the law, rules, norms of
justice and material on record, therefore, not tenable.

B) That the appellant has been discriminated on the basis of
non availability of vacancy, while at the same time, M.
Mohammad_5hoaib. Naik Mohammad, Mohammad Arshad,
7afar Igbal and Nawab Gul, all junior to the appellant, have
been promoted on regular basis after the judgment of the
Tribunal and the appellant has been kept On acting charge
till date.

C) That due to arbitrary in-action of the Revenue Department
i~ ~nnallant’s seniority @s well as promotion rights have

moted on regular
basis with effect

6 vide order dated 14.3.2009. Thus the appellant
\otion order was due to malafide for

to the appellant and Haider Hussain was also pro
i« who was already stood. promoted on regular

form 3.1.200
name was omitted from prom

not showing vacancy for him. Copy ©
Annexure-E. : P

f the Order is attached as

That as the above order waé passed in violation of the Judgment

o ad~nt NA 2 is also
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G)

H)

ital for all Governm‘enti
e Court Judgments the
Department in an

and promotion isv
ding to the Suprem
e affected by the

That the seniority
Servants and accor
same should not
arbitrary manner.

}
That the appellant’s record 1S good and no adverse entry
ellant till date which also proves

communicated to the app
that the appellant along with training also has good record
on as Naib Tehsildar -on regular

and fully eligible for promoti
basis.
according to the

nt has not been treated
t order based on

That the appella
judgment of the  Tribunal and subsequen

the Judgment of the Tribunal.

That the rejection order dated 22.11.2013 is th
violation of the judgment of this Honourable Tribunal dated
19.5.2008 as well as observation of the Honourable Tribunal
dated 2.10.2013, therefore, NO
factors of limitation is not attracte
pension and promotion.

d in the matter.of pay,

lant seeks permission to adv

That the appé\
t the time of hearing.

grounds and proofs a

It is, therefore, most humbly prayed that the appeal of the
appellant maybe accepted as prayed for.

APPELLANT
JAVED KHAN

THROUGH:
%Q«z .

S ( M. ASIF YOUSAFZAL )
ADVOCATE, PESHAWAR.
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QFFISE OF THE -
COMMISSIONER PESHAWAR DIVISION
PESHAWAR

Dated 26.03.2014

To
The Deputy Commissioner,
Peshawar.
Subject: APPEAL NO. 1085/2012 TITLE IFTIKHAR VERSUS DRO PESHAWAR.

I am directed to enclose herewith a copy of notice, received from Khyber

Pakhtunkhwa, Service Tribunal, Peshawar, wherein the date 31.03.2014 has been fixed for
hearing befor:e the Tribunal.

It is therefore, requested that a well versed representative may kindly be deputéd
to pursue/defend the case on behalf of Commissioner Peshawar Division Peshawar till final

decision of the case and provide all possible help/ assistance/written statement etc if required

to the court. A |
| The representative so authorized, shall also be responsible to get certified coéy
?

I |
of judgment/order from the said court whenever, announced and send to quarter concefned for

necessary action.

| 1

Assistant to Gommisaioner (Rev/ dA)
Peshawar Division Peshawar i

|

No. WP/Notices/Summons/Vol.III / 2 *
! - |

Copy,forwarded to the: 67 ({ 7—6 i

1. Regidtrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.
2. Gove,rnment Pleader, Khyber Pakhtunkhwa, Service Tribunal, Peshawar.
3. PSto Commissioner Peshawar Division.

| | ‘e
\/\«M"‘)\ '
Assistant to Commissioner (Rev/GA)
Peshawar Division Peshawar

.- — e o y———

A e —

No. WP/Notices/Summons/Vol.Ill / Z (é )
1z

e o ———

[
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. OFFICE OF THE
, .

COMMISSIONER PESHAWAR DIVISION
PESHAWAR

No. 363 JReader FCR

Date: 26.03.2014
To

The Director General,
/ Excise & Taxation,

Khyber Pakhtunkhwa, Peshawar.

— TN TR s i L o EE— —_— e T

Subject: RECOVERY OF PROPERTY

TAX OUTSTANDING AGAINST THE
OWNERS OF KARKHANO MARKET,

I am directed to refer to your letter No. 5734/ E&T/Karkhano-Market dated
25.02.2014 on the subject noted above and to ask you to provide list of Association of
Karkhano Market to arrange meeting with the association please.

9
: ASSISTANT TO COMMISSIONER (R/ GA)
PESHAWAR DIVISION PESHAWAR
No. “27 é'?_’_g Reader FCR

Copy forwarded to PS to Commissioner, Peshawar Division Peshawar.

*

VAT

\ .
ASSISTANT TO COMMISSIONER (R/GA).
PESHAWAR DIVISION PESHAWAR
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To

Subject:

Pakhtunkhwa, Service Tribunal, Peshawar,

QFFIGE OF THE
COMMISSIONER PESHAWAR DIVISION
PESHAWAR

No. WP/ Notices/Summons/VolIII / ke
Dated 26.03.2014 é 1z

The Deputy Commissioner,
Peshawar.

e .

APPEAL NO. 1085/2012 TITLE IFTIKHAR VERSUS DRO PESHAWAR:——— — __ _.

1 am directed to enclose herewith a copy of notice, received from Khyber
wherein the date 31.03.2014 has been fixed for

hearing before the Tribunal.

to pursue/defend the case on behalf of Commission

decision of t
to the court.

of judgment

necessary action.

It is therefore, requested that a well versed representative may kindly be deputed
er Peshawar Division Peshawar till final

he case and provide all possible help/assistance/written statement etc if requiréd
'

The representative so authorized, shall also be responsible to get certified copy

]
order from the said court whenever, announced and send to quarter concetned for

!

B
L3

) |

] Assistant to Gommissiones (Rev/QA)
! Peshawar Division Peshawar :
{

No. WP/ Not;ices[ Summons/VolLIII / 3 6 _7’ ({ »‘16 ‘

Copy, forwarded to the:

1. Regi

strar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.
1

2. Government Pleader, Khyber Pakhtunkhwa, Service Tribunal, Peshawar. !

~ 3. PS to Commissioner Peshawar Division.

’ [
)

Assistant to Commissioner (Rev/GA)
Peshawar Division Peshawar

ot ———————
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. 1581/2013

Javed Khan. VS Revenue Deptt:

REJOINDER ON BEHALF OF APPELLANT.

R.SHEWETH.

PRELIMINARY OBJECTIONS:

All objections raised by respondents are incorrect and

1-5.
baseless. Rather the respondents are stopped to raise any
objection due to their own conduct.

FACTS:

1-

No comments endorsed by respondents which means that they
“have admitted para-1 of the appeal as correct.

Not denied by respondents, so no comments.

No comments endorsed by respondents which means that they
have admitted para-3 of appeal as correct.

Not denied by respondents so no comments.

No comments endorsed by respondents which means that they
have admitted para-3 of appeal as correct.

Incorrect while para-6 of appeal is correct. The respondents on
one hand showed no vacancy while on the other hand promoted
junior one which is malafide on the part of respondents.

Not replied according to contents of the para-7 of appeal.
Therefore para-7 of appeal is correct. More over no order of
juniors was ever communicated to appellant therefore the:
contention of respondents is incorrect.

Partially admitted correct by respondents. More over the appeal
of appellant was not rejected according to law and rules because



(3]

not challenging any un-communicated seniority list does not debar
the appellant from his rights of promotion according to section 9
of the Civil Servants act. ‘

GROUNDS:

Incorrect while para-A of appeal is correct. More over the
appellant cannot be deprived from his rights on the basis of un-
communicated seniority list and especially when the appellant’s
career was in the knowledge of the respondent Deptt:

A

Incorrect while para-b of appeal is correct.

[0 0)
1

Not replied accordingly, therefore the contention of’ réspondents
Deptt: is incorrect while para-C of appeal is correct.

n .
]

>
]

Incorrect while para-D of appeal is correct.
E- Admitted correct by respondents so no comments.
F- Incorrect while p[ara-F of appeal is correct.
G- Incorrect while para-G of appeal is correct.

H- Legal.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANF

THROUGH; _\%_[;:

M.ASIF YOUSAFZAI
ADVOCATE.

AFFIDAVIT.
It is affirmed that the contents of appeal and rejoinder are true
and correct. '
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Appeal No: 1581 / /2013

Javed Khan VERSUS SMBR etc

RESPECTFULLY SHEWETH,

Preliminary Objections:

1.

2.

3.

The appellant has got no locus standi, much less any cause of action.
The appeal in hand is badly time barred, hence liable to be dismissed summarily.

The appellant’s writ patition No.527/04 and Civil Petition No.735/04 on the same
subject mater has already been dismissed.

Para Wise Reply

1.

Denied in detail. While disposing‘of Writ Petition No.527/04 titled “Javed Khan-1
Vs Board of Revenue etc” the Peshawar High Court in its judgment dated
09-03-2004 is held that

“Though Qaisar Naz, respondent No.6, as per the
seniority list attached with the writ petition, is
junior to the petitioner, yet his appointment is
also not open to any exception in the writ
jurisdiction of this Court, because the petitioner
asserts his right of promotion on account of his
seniority but the Rules do not provide selection /
promotion of the Naib Tehsildars on the basis of
seniority. The relevant provisions of Rule 5 of the
West Pakistan Tehsildar and Naib Tehsildari
Rules, 1962 provide as under:-

“5. Method of recruitment - (1) Recruitment
to the Service shall be made by the
following methods:-

I In the case of Naib Tehsildars - (a)
fifty percent of the vacancies shall be
filled by initial recruitment; and

(b) the remaining vacancies shall be
filled by selection on merit from the
subordinate service in the Division
where the vacancies occur,
preference being given to persons
with Settlement experience.”



The Minutes of the Departmental Promotion
Committee, attached with the comments,
indicates that Qaisar Naz, respondent No.6, was
considered for promotion because he had
successfully completed sensitive tasks assigned
to him in a very confidential manner in F.R. Kohat
in the best interest of public and administration
and that he was the only minority member of the
Ministerial staff in Kohat Division. Anyhow, this
shows his selection by the Departmental
Selection Committee on merits as provided by the
Rules but otherwise also we cannot assume the
job of the Departmental Selection Committee in
writ jurisdiction and, therefore, the same is liable
to be dismissed for the reasons stated above.

4. Accordingly, the writ petition in hand is
hereby dismissed in limine.

Sd/ Malik Hamid Saeed
Sd/ Qazi Ihsanullah Qureshi,
Dated: 9.3.2004. Judges”
(Copy annexed “R-1".)

The matter of seniority has been settled by the Hon’ble Peshawar High
Court Peshawar, which cannot be re-agitated at this belated stage after the
passage of 10 years of the said order. The claim of the appellant is incorrect and
is liable to be dismissed.

Needs no reply.
Denied. The matter is settled and does not need any further probe.
Needs no reply.
Needs no reply.

Denied. The order dated 11-06-2006 was not challenged u/s 4(a) of Khyber
Pakhtunkhwa Service Tribunal Act, 1974, before the appellate authority and then
u/s 4 before the Service Tribunal, Khyber Pakhtunkhwa Peshawar.

The said order is thus gain finality and the present appeal is badly time
barred, liable to be dismissed on this account alone.

The judgment of Service Tribunal Khyber Pakhtunkhwa Peshawar dated
12-10-2013 in Execution Petition No.121 / 2009, can by no means allow the
appellant the condonation of delay. The appellant did not approach the proper
forum at the relevant time and hence his appeal merits dismissal.

in addition to above, the petitioner had withdrawn his civil petition No.735
of 2004, from the Supreme Court of Pakistan vide order dated 13-06-2009, to
approach the Provincial Service Tribunal for the redress of his grievance.
However, the petitioner took more than 8 years to file the present appeal and is
badly hit by the law of limitation. (Copy annexed “R-2")

Denied. The appellant's departmental appeal was correctly rejected.
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Reply to the Grounds

All the grounds taken in paras “A to H” are incorrect, baseless assertions,
devoid of logic or sense, and liable to be ignored for want of legal justification.

As discussed in paras 1, 6 & 7 above, the matter has been adjudicated by
the Hon’ble Peshawar High Court, Peshawar. The appeal in hand is badly time
barred and is liable to be dismissed.

In.view of the above, the appeal merits dismissal and may be dismissed

with cost throughout.

Respondent No.4,

Through: %
Peshawar, dated: (Muhammad 24; Tahirkheli)
K94 | Jade, 2014 Advocate
) [
/"
AFFIDAVIT

|, Qaisar Naz, the Respondent No.4, do hereby solemnly affirm and declare on
Oath that contents of this reply are true and correct to the best of my knowledge and
nothing has been concealed from this Hon’ble Court.

!

Mo

DEPONENT
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Pi I )M THE PESHAWAR 1

Juved Khan-1' .
S/e Mir Ahmad Shah

Presently Rc‘ddcr to EAC A1, ' : o
Kohat. - ' :
Petitioner
VERSUS
Lo Bmud ofl{wuun: through its Seerctary NWEP, Peshawar.
: Dot Cormmissioner-Kohat, i';‘-i'vris-.ion,‘ Kohat, I:’ YRS,
3. ik vp.w*\ ofmassioner; Kz\ 0]
4.7 Swad Muhamnmd Qaba Qausain, g g
5. Haider Hussain, ‘ , Newly Promoted Naib Tehsildars
6. - Quisar Naz : . C/O Deputy Cmnmls‘»lonu
: ' Kohat. '
Respondents
- PETITION UNDER ARTICLE 199 OF THE CONSTITUTIO ON
- OF ISLAMIC REPUBLIC OF PAKISTAN, o
“ .f : eTrD A " " o )
.y-’w [ Yoo
: Respectiully Shcwerh: ' : S : '
rxAMlg‘E'% - % ~ - S : B
JIpshawar Hi ourt :
_ Short facts ﬂ.vmg rise to the present petiion are as under @~
1. That petitioner who service joined as Junior clerk in the Office of Deputy
Conunissioner Xohat  on 20.05.1985, s Graduate and is pxucnt!y ‘,uvmng as
Moharrir to EAC-1, Kobat, | | ‘
/ . 20 Hmt Res m1dcnt No. 4 )1 d Muhammad Qaba Qausain, was Assistant in
Lo v . Deputy Commissioner '._)ﬁ‘:(:.c': Kohat. Fis dz!tc of birth s ]‘-')( 30951 while
', P b o ) ) s e E .
N ij ,_\-Q'” respondent No.5 Haider Hasszin, Assistant (nnhmmmc Office }m)}ml wals
R junior to f:hc petitioner as Junior Clevk, fle superseded pcmwwr and - was
{

~promoted as Assistant, Rrspnncwul Mot ()amr N../ was ]u.nox to the ;n.‘htmnc

. g
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* - | JUDGMENT SHEET -
INTHE PESHAWAR HIGH COURT, PESHAWAR.
JUDICIAL DEPARTMENT . -

._CMU
GMENT ,

»cofhearm / 721)/(7 %/
’<A~pf ia'nﬁ‘/ %///z/ /7{' /r h 4D / &/ 17y @7ﬂ/ ,4/2/4/ ////%//fc‘(/

Rcspondcntt //J/(f)’ly?ﬁ “’7~,« o Y@, /)v/’/?/[ﬁ

MALIK ]IAMH) SAEED, J.-. 'I‘he appomtmcnt order  dated

10.4.2001 issued by thc Commmnonc: Kohat - Divisi(_)n, Kohat,
. wh.ercby Syed Muhammad Qaba Qausain,‘ Haider Huésain and Qaisar
Naz, ‘rcspondenté No 4 to 6 alongwith two .olhc'rs have been
QC]LLlLd/pIOD]OILd as Naib Tehsildars from the quoia o.f R._cvc:‘nuc
Staff/Ministerial Staff, has been challenged by Javed Khan, f’clhioncr
in this Writ Petition, on the grounds that Syed Muhammad Qaba
Qausain, respondent No.4 was not c.li._g,iblc to-be appointed®as Naih -
Tehsildar L{l)d@:‘ the West Pakistan Tyhéildari and Naib Tehsildari
*Service Rules; 19§2, bcin.g above 50 years of ége, whfch' pr'ovid\és the
age of a pchon to be promoted as Naib T ehsildar as less lhaﬁ 50
~ years on the first Jar_xuz_lry of the year and that thc appointment ovl’.
Haider Hussain and Qaisar Naz, respondents. No.5 and. 6 is lllcgal
because they were juniors to the petitioner.
2. ' - In the comments, the réspondcnts have }denjicd the
assertion of ihe pctitioﬁer and have smlcd that the appoinlmc'nl. of
respondents No 4 to 6 hds bccn madc ';tnctly In accordance with the

Rules <1nd no 1Hegahty has bcm committed by the DdeI\an(dl

Sefection Committec i this regard. _

' EXAMINER ’. «
Peshawar H:q)! (;ouct

3. _ Perusal of Rule 6 (b) of the West Pakistan Tehsf]dﬁri

and Naib Tehsildari Rules, 1962 provides that no person shall be

3
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“appointed to-the Service unless * in the case of appointment made

otherwise, he”i.s.less than fifty years of age on the Ist 'Jzkmua‘ry. of the |

-year in which the appointment ‘is- made”. The seniority list of the

Establishment  of VDeputy ‘CémmiSsioner’s . Office, ‘-.Ko'hat
(Al]hexlly'e:A) reveals that Sycd Mohammad Qaba Qausain"‘s date of "’
birth is ‘]v9.3.1951. The appointment order was issued on 1.0.4..'2:001.1‘

hence on age factor was involved in his case up to 31.12,’20'0-1:‘and-

under the-Rules he was entitled to be appointed as Naib Tehsildar. So

I3

far as the case of Haider Hussain, responderit-No.S is concerned, rot =
only he is senior to the petitioner in service, but on the date of -

issuance of the impugned order he was alréady holding the post of . .

" Naib Tehsildar on temporary basis. Though Qaisar Naz, respondent

. Rules d'o ﬁét.pi'ovide séleéti‘o_l.lfpr.om'oti-on of the Naib ’Fehsilda‘rs:onl“l
 the basis of seniority. The r.-el‘cvalnt'l provisions of Ru-le. 5 of the WLst -
Pakistzlm. T ehsilid_éy and Naib:-Téhsi]dari' Rules, 1962 provide ‘as
under- . o ,
“5";'Meth(‘)d of 1'eC1"L1it111c1jf ~ (f) Rééruit‘ment t_é th@: Scrvicg
shall be made by the F(\)Hovwing 1‘;1(:11‘1()(15:-
L In ?-chC casc of Naib‘Tchsildafs - (a) -ﬂ_ﬂy‘plcr u,nt 01‘;
) the vacﬁpcies shall.v be 'ﬁllcd. by‘ ixjitiél r:cc,rli_i,uljncnl';
- - (B)..thé remaining vacancies shall be filled by
EXAMINER : . . .

Pe

Shawar High Coume -

No.6, as per the seniority list:attached with the writ petition, is junior

to the petitioner, yet his appointment is also. not open to -any

exception in the writ jurisdiction of this Court, because’ the petitioner

‘asserts his right of promotion on account of his seniority but the

selection on.merit from the subordinatetservice in the

Division where the vacancies occur, preference being



- given. to persons * with  Settlement  experience,™

The Minutes: of the Departmental Promotion Committee, . attached
with the comments, indicates that Qaisar Naz, respondent No.6, was -

considered for promotion bc_cause he h'adw- subcécssf’ully' completed
sé‘nsitive tas'ks assigned to hi.m iﬁ a very coni‘“xldcntiél manner in F.R.
,Kohat ivn the Abest interest of public and admjnistrat_ioﬁ and thatj he wast

~ the only mhmritymembcrof the l‘\/liin.isi'e‘r'i'al sl_dﬂ" in Kohat Division.
A.n-yl'x.o'w, ;th_i_s sh@vg his selection by the Departmental S'clcc{i;)n-
Comm'ittéc on merits as ]SI'OVidCd.. by' _t'he' Rulm but otherwise also we
cannol asé_umc- 1.h'e job .of {licDepz\.rimlcntal Selection "-C'olx.‘nmiltcc in
writ ju;-iédicﬁon and, therefore, the same 1s li.a'b'l‘e to bu, diSn1isscd fd:

| tlw;*eﬂséns stated abov'e.'v. |

4, Acc‘:ordihgl;y, the w?rit petition in hand is .hc::ré-l?ly,

dismissed in limine.

35 © ‘Dated:9.3.2004.
Cleafc b fue B |
: CERTIFIED YO BE TRUE cosm

xaminér

Pashawar Hs }
‘ gh Court Pe
, : v . \thorised Under Sectign 75 AShao'wwm
¥ esndwar High/Court Peshawa. <
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IN THE SUPREME COURT OF PAKSITAN
(Appellate Jurisdiction)

Mr. Justice Iftikhar Muhammad Chaudhry
M1, Justice Hamiid 4li Mirza
Mr. Justice Fagqir Muhammad Kholhai

CIVIL PETETICN NO.755 OF 2004, -

(On appeal against the judgment dated 09-03-2004

passed by the Peshawar High Court, Peshawar, in

Writ Petition No.527 of 2001)

Javed Khan Petitioner
Versus
Board of Revenue & others Responderts.
For the petitioner Dr. Babar Awan, ASC
Respondents Not represented.
Dzt o naaring . 13-06-2005.
ORDER
IFTINH Ak MUITAMMAD CHAUDHRY, J.- Learned counsel
ﬁi-,%w_ - ——— - - - - S ma — - ' a——
: = . - - - e - - e -
- stated th(/f permission be accorded to /nm to vut/zdmw msfanf pezmoz. as :
petitioner contemplates to approach the Provincial Service Tribunal for
redressal of his grievance as according to him the Service Tribunal being
the competent forum had jurisdiction to determine the eligibility or
otherwise of the candidates for the appointment of Naib Tehsildar from the
avata of Revenue Staff/Ministerial Staff.

Dismissed as withdrawn in view of the statement of learned counsel
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