
26.09.2022 Appellant present through counsel.

Naseer Ud Din Shah, learned Assistant Additional 
Advocate General for official respondents No.1 to 3 present. 
Private respondent No.4 was reportedly dead. He had 

appeared before this Tribunal on 09.02.2016, where-after, he 

never appeared as the matter in dispute pertains to promotion, 

and the private respondent being necessary party was put on 

notice. He was being represented by Mr. Muhammad Zafar 

Khan Tahirkheli and Mr. Ansar Ullah Khan Advocate, they were 

put on notice time and again and today, Mr. Muhammad Zafar 

Khan Tahirkheli Advocate appeared before this Bench and 

recorded his statement in respect of death of private 

respondent No.4. In this view of the matter, proceedings 

against private respondent No.4 stands abated. Attendance is 

complete. Comments have already been submitted. To come 

up for arguments on 19.10.2022 before D.B.

/V
(Fareeha Paul) 

Member (E)
(Rozina Rehman) 

Member (J)

]9‘'^ Oct, 2022 01. None present on behalf of the appellant. Mr. 

Muhammad Riaz Khan Paindakhel, Assistant Advocate General 

for the respondents present.

Called several times, till last hours of the court but 

nobody turned up on behalf of the appellant. The appeal is, 

therefore, dismissed in default. Consign.

02.

Pronounced in open Court at Peshawar and given 

under our hands and the seal of the Tribunal on this 19*'’ day of 

October, 2022.

03.

/

>4^
(Kalim Arshad Khan) 

Chairman
(Far^ha Paul) 
Member (E)



■ p

26.09.2022

Statement of the counsel of Respondent No. 4. Muhammad Zafar Khan, ASC

States that respondent No. 4 has passed away a couple of year ago and hence the power of 

attorney executed by respondent No. 4 has abated. In the given circumstances, I being counsel for 

deceased respondent No. 4, am unable to assist the Hon'ble Tribunal.

/

Muhat^ad ^far Khan 
/ / ASC

(Heard and found correct)

Fareeha Paul
Member (E)

' fi
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!Appellant in person present. Mr. Imran Akbar, Assistant alongwith Mr. 

Kabirullah Khattak, Additional Advocate General for the respondents present.

15.06.2022

Appellant requested for adjournment on the ground that his counsel is 

busy in the august Peshawar High Court, Peshawar. Adjourned. To come up for 
arguments on 06.0^2022 before the D.B.

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)

Appellant in person present. Mr. Imran Ahmad, Assistant 
alongwith Mr. Asif Masood Ali Shah, Deputy District Attorney 

for official respondents No. 1 to 3 present. .

06.07.2022

Appellant requested for adjournment on the ground that 
his counsel is busy in the august Peshawar High Court, 
Peshawar. Adjourned. To come up for arguments on 

31.08.2022 be;6r^the D.B.

7 _____ y

T7A

(Salah-ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

Bench is incomplete, therefore, case is adjourned to 

26.09.2022 for the same as before.
31.08.2022

t .
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Learned counsel for the appellant present. Mr. 

Qasim Khan, Superintendent alongwith Mr. Muhammad 

Adeel Butt, Addl. AG for respondents present.

01.02.2022

Learned counsel for the appellant requested for 

adjournment on the ground that he has not prepared the 

brief. Adjourned. To come up for arguments before the 

D.B on 02.03.2022.

(Atiq-Ur-Rehman Wazir) 
Member (E)

02.03.2022 Due to retirement of the Worthy Chairman, the 

Tribunal' is defunct, therefore, case is . adjourned to 

16.05.2022 for the same as before.

16.05.2022 Junior of learned counsel for the appellant present. Mr. 

Imran Akbar Assistant alongwith Mr. Kabir Ullah Khattak 

learned Additional Advocate General for the respondents 

present.

Junior of learned counsel for the appellant requested for 

adjournment on the ground that learned counsel for the 

appellant is busy before Hon’ble Peshawar High Court, 

Peshawar. Adjourned. To come up for arguments on 

15.06.2022 before the D.B.

(Salah-Ud-Din) 
Member (J)

( 5^na Rehman) 
Member (J)



r
Appellant in person present.12.11.2021

Kabirullah Khattak, Adll: AG for respondents present.

Former requests for adjournment on the ground that his 

counsel is busy before the august Supreme Court of Pakistan. 

Adjourned but as a last chance. To come up for arguments on 

08.12.2021 before D.B.

(Rozina Rehman) 
Member (J)

(Mian Muhammad) 
Member (E)

Mr. Taimur Ali Khan, Advocate, for the appellant 

present. Mr. " Kabirullah Khattak, Additional Advocate 

General for the respondents present.

The Worthy Chairman is on leave, therefore, the 

bench is incomplete. Adjourned. To come up for 

arguments on 13.01.2022 before the D.B.

08.12.2021

/ (Salah.-ud-Din) 
Member (J)

\ ^

Counsel for the appellant and Mr. Kabirullah 

Khattak, Addl. AG for the respondents present.

13.01.2022

Due to paucity of time, arguments could not be 

heard. To come up for arguments on 28.01.2022 before 

the D.B.

(Atiq-Ur-Rehman Wazir) 
Member (E)



% 122.06.2021 Appellant in person present. Muhammad Riaz Khan 

Paindkheil learned Assistant Advocate General for the 

respondents present.

Former made a request for adjournment on the 

ground that his counsel is busy before the Hon'ble Peshawar 
High Court Peshawar. Adjourned to 30.07.2021 for arguments 

before the D.B.

■n

(Atiq-Ur-Rehman Wazir) 
Member (Executive)

30.07.2021 Junior to counsel for appellant present.

Muhammad Adeeel Butt learned Additional Advocate General 

for respondents present.

Former made a request for adjournment. In this regard he 

also submitted an application for adjournment; allowed. To come up 

for arguments on 01.09.2021 before D.B.

.ozina Rehman) 
Member (J)

i)u^ /KOK ^

o ^2-1

\
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■ Appellant with counsel and Addl. AG alongwith 

Muhammad Ajmal Khan, Asstt. Secretary for the official 
respondents present.

Former states that private respondent No, 4 

(Qaisar Naz) has passed away quite some time ago. He 

was being represented by M/S. Muhammad Zafar Tahir 
Kheli and Ansarullah Khan, Advocates.

In the circumstances, notices be issued to learned 

counsel for respondent No. 4 for 12.03.2021.
Adjourned.

08.02.2021

V-
(Atiq-ur-Rehman Wazir) 

Member(E)
Chairman

12.03.2021 Appellant with counsel present.

Kabir Ullah Khattak learned Additional Advocate General 
for official respondents present.

Despite notice to learned counsel for private respondent 

No.4, nemo for the said respondent. Therefore, private 

respondent No.4 be put on notice for the next date in order 
to ascertain the fact in respect of the death of private 

respondent No.4. At the same time, M/S Muhammad Zafar 
Tahir Kheli and Ansarullah Khan, Advocates be noticed once 

again for>^ / ^^72021. before D.B.

(Mian Muhammad) 
Member (E)

(Rozina'Rehman) 
Member (J)

f| .04.2021 Due to demise of the Worthy Chairman, the Tribunal is 
non-flinctional, therefore, case is adjourned to 
22.06.2021 for the same as before.



1r0
Appeal No. 1581/2013

Appellant alongwith counsel and Addl. AG for 

respondents N0..I to 3 present. Nemo for respondent No.
04.12.2020

4.
Respondent No. 4 appeared before this Tribunal lastly 

on 09.02.2016. Thereafter, he was neither placed ex- 
parte nor was sent notice in the subsequent proceedings. 
As the matter in dispute pertains to promotion, the private 

respondent seems to be a necessary party. He shall, 
therefore, be issued notice for appearance on 06.01.2021 

before the D.B.,

(Mian Muhammad)
Member(E)

Appellant in person and Asstt. A.G for the 

respondents present.
A request for adjournment is made due to 

engagement of learned counsel for the appellant before 

the Apex Court today. Adjourned to 08.02.2021 for 
hearing before the D.B. Office shall issue notice to 

respondent No. 4 for the next date of hearing.

Chairman

06.01.2021

Chairman(Auq-ur^Rehman Wazir) 
Member(E)



» '

Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 16.07.2020 before 

D.B.

16.04.2020

Due to COVID-19, the case is adjourned for the same 

on ©13.00.2020 before D.B.

. 16.07.2020

Due to summer vacations, the case is adjourned to17.08.2020

19.10.2020 for the same.

Reader

I
19.10.2020 Junior to counsel for the appellant and Addl. AG for 

the respondents present.
The ,Bar is observi^ general strike today, therefore, 

the matter is adjournedJJ4.12.2020 for hearing before the
D.B.

i
7

(Mian Muhamirod) 
Member

Chaifrhan

/



Appellant absent. Learned counsel for the appellant absent. 

Mr. Zia Ullah learned Deputy District Attorney alongwith Mr. 

Arif Superintendent for the respondents present. Due to general 

strike of the bar on the call of Khyber Pakhtunkhwa Bar Council, 
the case is adjourned. To come up for further 

proceedings/arguments on 28.02.2020 before D.B. Appellant be 

put to notice for the date fixed.

16.01.2020

Member

28.02.2020 Junior to counsel for the appellant present. Mr. Riaz 

Paindakhel learned Assistant Advocate General for the 

respondents present. Junior to counsel for the appellant 
requested for adjournment as senior counsel for the 

appellant is not available today. Adjourn. To come up for 

arguments on 12.03.2020 before D.B.

Member

12.03.2020 Appellant in person present. Mr. Zia Ullah learned 

Deputy District Attorney alongwith Arif Superintendent for 

the respondents present. Appellant requested for 

adjouminent on the ground that his counsel is not available 

today. Adjourn. To come up for arguments on 16.04.2020 

before D.B

K
MemberMember

-j.



I V,

Junior counsel for the appellant and Mr. Usman Ghani, District 

Attorney for official respondents No. 1 to 3 present. Junior counsel for 

the appellant seeks adjournment on the ground that learned senior 

counsel for the appellant is not available today. Adjourned to 

01.11.2019 for ^guments before D.B.

26.09.2019

(
(HUSSAIN SHAH) 

MEMBER
(M. AMIN KHAN KUNDI) 

MEMBER

Learned counsel for the appellant and Mr. Usman Ghani 

learned District Attorney alongwith Muhammad Arif 

Superintendent present. Learned counsel for the appellant seeks 

adjournment. Adjourned by way of last chance. To come up for 

arguments on 09.12.2019 before D.B.

01.11.2019

'ember Member

09.12.2019 Lawyers are on strike on the call of Khyber Pakhtunldiwa 

Bar Council. Adjourn. To come up for further 

proceedings/arguments on 16.01.2020 before D.B.

\

Member Member



#

Counsel for the appellant and Mr. Muhammad Jan, 

DDA alongwith Muhammad Arif, Superintendent for the 

respondents present.

17.05.2019

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

25.06.2019 for arguments before the D.B.

Chairman

Counsel for the appellant and Mr. Muhammad 

Jan, DDA alongwith Mr. Javed Khan, Assistant for 

respondents present. Learned counsel for the appellant 

seeks adjournment. Adjourned. Case to come up for 

arguments on 26.08.2019 before D.B.

25.06.2019

eA

MemberMe: nber

A

Clerk to counsel for the appellant present. Addl: AG for 

respondents present. Clerk to counsel for the appellant seeks 

adjournment due to general strike on the call of Peshawar Bar 

Association. Adjourn. To come up for arguments on 26.09.2019 

before D.B.

26.08.2019

MemberMember

/
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Clerk to counsel for the appellant and Addl. AG 

for the respondents present.
01.03.2019

Due to general strike on the call of Bar 

Association instant matter is adjourned to 26.04.2019 

before the D.B.

ChairmanMember

26.04.2019 Due to general strike of the bar, the case is adjourned. To 

come up for arguments on 10.05.2019 before D.B.

Memberember

10.05.2019 Counsel for the appellant and Addl:AG alongwith Mr. 
Muhammad Arif, Supdt for respondents present.

Learned AAG states that the instant case was noted by 

his office in the diary of 14.06.2019, therefore, the brief could 

' ^ not be prepared. Being an old case of the year 2013, it is 

adjourned to 17.05.2019 for arguments before D.B.

Chairman



Junior to counsel for the appellant Mr. Muhammad Jan 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant requested for adjournment that 
his senior counsel is not in attendance. Adjourn. To come up for 

arguments on/B.12.2010 before D.B.

26.11.2018

tj-

Member

M
Junior to counsel for the appellant present. Mr. M. Arif, Supdt 

alongwith Mr. Muhammad Jan, DDA for respondents present. Junior 

to eounsel for the appellant seeks adjournment. Adjourned. Case to 

come up for arguments on 04.02.2019 before D.B.

13.12.2018

MemberMember

04.02.2019 Appellant alongwith his counsel present. Mr. Riaz Ahmad

Paindakheil, Assistant AG alongwith Mr. Muhammad Arif, Superintendent

for the respondents present. Learned counsel for the appellant requested for

adjournment. Adjourned to 01.03.2019 for arguments before D.B.

I

(AHMAD HASSAN) 
MEMBER

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

/
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Appellant in person present. Learned counsel for the 

appellant is absent. Mr. Muhammad .Ian, Deputy District Attorney 

for the respondents present. Appellant seeks adjournment on the 

ground that his counsel is busy before the Hon’ble Pe.shawar High 

Court. Being one of the oldest case, last opportunity is granted for 

arguments. Adjourned. To come up for arguments on 17.08.2018 

before D.B.

29.06.2018

I

t

(Muhammad Hamid Mughal) 
Member

(Tduhammad Amin Kundi) 
Member

I

Appellant with counsel and Mr. Muhammad .Ian learned Deputy 

District Attorney present. Learned counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 09.10.2018 before

17.08.2018

D.B.

(Muhammad Amin Kundi) 
Member

(Muhammad Hamid Mughal) 
Member

Junior to counsel for the appellant and Mr. Riaz Ahmed 

\ Paindaldiel for the respondents present, junior to counsel for the
as his senior is not in attendance.

09.10.2018

appellant seeks adjournment 
Adjourned. To come up for arguments on 2|.l 1.2018 before D.B.

Member

- \

\



f s Clerk to counsel for the appellant and Asst: AG for 

respondents present. Clerk to counsel for the appellant seeks 

adjournment as counsel for the appellant is not in attendance 

due to death of his wife. Adjourned. To come up for 

arguments on 20.02.2018 before D.B.

19.12.2017

Member

20.02.2018 Due to non availability of D.B. Adjourned. To 

come up on 16.04.2018 before D.B.

Member

Counsel for the appellant and Mr. Ziaullah, DDA 

alongwith Mr. Attaullah, Assistant Secretary for respondents 

present. Counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 29.06.2018 before D.B.

16.04.2018

(M. Amfn Khan Kundi) 

Member

Y(Ahmad'Hassan)
Member

/

.'K



Counsel for the appellant and Mr. Ziaullah, Deputy District. 

Attorney for respondents present. Counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 12.09.2017 

before D.B.

28.07.2017

(M. Amin iGian Kundi) 
Member(Ahmad'Hassan) 

Member

Counsel for the appellant and Mr. Ziaullah, DDA alongwith 

Mr. Muhammad Azhar, Assistant (Lit) for the respondents present. 

Learned Counsel for the appellant seeks adjournment. Adjourned. 

To come up for arguments on 25.10.2017 before D.B.

12.09.2017

Member Member
(Judicial)(Executive), .

25/10/2017 Counsel for the appellant and Mr.Usman Ghani, 

District Attorney for the respondents■Sr* present. Counsel 

appellant seeks adjournment. To come up for arguments on

19/12/2018 before DB.

.J'ixf'
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Counsel for the appellant and Mr. Muhainmad Jan, CiP for 
espondents present. Leained counsel for the appellant 
■equested fo- adjournment. Request accepted. To come up for 
u-guments on

j 17.08.2016\
I
I

,4' before D.B^'1'.
<)

«l

i;l .

Member mber
t

;•
I T'

■■

■l! .

.. ■ 09.12.201 , Counsel for the appellant and Mr. Muhammad Ibrar, 

Assistant Secretary alongwith Mr. Ziaullah, GP for official 

respondents and clerk to counsel for private respondents also 

present. Clerk 13 counsel for private respondents requested for 

adjournment. Request accepted. To come up for arguments on

b
:■

t.

■ •,

L

ill•mI i

I1'
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r.

I
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M '

1i-
MAD AAMIR NAZIR)r1.

TAl)(ASHFAQUE
MEMBER

(
Wh -.1

I
j:

l! .1 '
Counsel for the appellant present. Mr. Muhammad Ibrar, 

Assistant Secretary alongwith Mr. Muhammad Jan, Government
I

Plealier for offi dal respondents No. 1 to 3 also present. Learned 

counsel for the appellant requested for adjournment. Adjourned. To
I

come up for arguments on 28.07.2017 before D.B.

4 14.04.2(17

1

u-
fi:1}

I
-4 V

(Ahmad i^assan) 
Memt

in Khan Kundi) .(Mu
Memberer
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Appellant with counsel, Mr. Mukhtiar Ali, Supdt. alongwith 

Muhammad Jan, GP for official respondents and counsel for private 

respondents No. 4 present. Due to paucity of time therefore, arguments 

could not be heard. To come up for arguments on

18.11.2015

MEMBER

09.02. 2016 Counsel for the appellant and Mr. Muhammad

.Ian, GP for official respondents and counsel for private

respondent No. 4 present. Counsel for the appellant requested

for adjournment. To come up for arguments on P.'l ~ /JL

MEMBER

27.04.2016 Appellant in person and Mr. Muhammad Adeel Butt, AAG for 

official respondents No. 1 to 3 present. Due to general strike of the Bar 

learned counsel for the appellant is not in attendance. Adjourned for 

arguments to 17.8,2016 before D.B.

-----------
^nMember

-<L
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f f1581/13

20.2.2015 Counsel for the appellant and Mr. Muhammad Jan, 
GP with Mukhtiar Ali Supdt. for the official respondents 

and counsel for private respondent No. 4 present. Counsel 
for private respondent No. 4 requested for adjournment. To 

come up for arguments on 28.5.2015. i

C>
Member✓ Member

28.05.2015 Appellant in person and Mr. Muhammad Jan, GP with 

Mukhtiar Ali, Supdt. for the official respondents and clerk of 

counsel for private respondent No. 4 present. Due to general strike 

of the legal fraternity, counsel for the parties are not available. To 

come up for arguments on 13.8.2015.

MEMBER

Counsel for the appellant, Mukhtir# Ali, Supdt alongwith 

Muhammad Jan, GP for official respondents present and counsel 
for private respondent No.4 present. Counsel for the appellant 
requested for adjournment. Request accepted. To come up for 

arguments on JM //? ■

13.08.2015

Me^erMember

\
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Counsel for the appellant and AAG with Mukhtiar 

Ali, Supdt. for official respondents present who already filed 

written reply. Counsel for private respondent No. 4 present 
who needs further time for submission of written reply. 

Request is accepted but last opportunity is gifen to him for 

submission of written reply on 01.09.2014.

17.07.2014.

MEMBERMEMHIR

1^
Clerk to counsel for the appellant, Mr. Muha umad .Tan, GP 

with Mukhtiar Ali, Supdt. for the official respondents present who 

already filed written reply. Clerk to counsel for private respondent 

No. 4 present and written reply filed. Copy handed over to cl^rk to 

counsel for the appellant. To come up for rejoinder on 10.1(|2014.

01.09.2014.

MEMBER

Appellant with counsel, Mr. Kabeerullah Khattak, Asstt. AG
, i

with Mukhtiar Ali, Supdt. for the official respondent's ahd counsel
' /

for private respondent .No. 4 present. Rejoinder rsceived, copy 

whereof is handed over to the learned AAG and counsel for private 

respondent No. 4. To come up for arguments on 10.12.2014.

10.10.2014

/

MEMBER

Clerk to counsel for the appellant and Mr Muhaimnacl 

Adccl Butt, AAG with Mukhtiar Ali, Supdt. for the official 

respondents and counsel for private respondent No. 4 present. The 

'rribunal is incomplete, d o come up for the sarre on 20.2.2015.

10.12.2014



\
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1581/13

29.4.2014 Counsel for the appellant and Mr. Muhammad Jan, 

GP with Mir Qasam, Assistant Secretary for respondents No. 

1 & 3 present and reply filed. Muhammad Tariq, Steno for 

respondent No. 2 and counsel for private respondent No. 4 

present and requested for further time. To come up fcjr written 

reply of respondents No. 2 and 4 on 23.5.2014.

MEMB

Appellant with counsel and Sr.GP with Mukhtiar Ali, 
Supdt. for respondent No. 1 and 3 present who already filed 

written reply. Respondent No. 2 sent letter No. Appeal 
1581/2013/AR-3611 dated 24.3.2014, whereby he relied on the 

written reply submitted by the Board of Revenue. Counsel for 

private respondent No. 4 present and requested for further time. 
To come up for written reply of private respAdent No.4 on 

16.6.2014., # /

23.5.2014.

\
\

\
\

MEMBERMEMMR
\

Appellant with counsel and AAG with Mukhtiar Ali, 

Supdt. for official respondents and junior to counsel for private 

respondent No. 4 present. Respondent No. 4 still needs time. To 

come up for written reply of respondent No. 4 on 17.7.2014. 
Rejoinder to written reply of official respondents received and 

copies whereof handed over to opposite sides.

16.6.2014 .

I

w

V \ - ^T.. .S -- ~r Tr=-



Counsel for the appellant present and submitted an 

application for early hearing. To come up for arguments on early

30.12.2013

hearing application on 07.01.2014.

iJ,mber
A

Counsel for the appellant present. Preliminary arguments
heard and case file perused. Counsel for the appellant contended that
the appellant has not been treated in accordeince with law/rules. The
appellant filed the instant appeal on 29.11.2013, against the final
order dated 22.11.2013. He further contended that the impugned
order is not a speaking order and has been issued in violation of
Rule-5 of the Civil Servant (Appeal) Rules-1986. Points raised at the 

/
Bar need consideration. The appeal is admitted to regular hearing 

subject to all legal objections. The appellant is directed to deposit the 

security amount and process fee within 10 days. Thereafter, Notice 

be issued to the respondents for submission of written reply on 

28.03.2014.

07.01.2014

mber

V for further proceedings.This case be put before the Final Bench07.01.2014

\

lai:

Appellant with counsel, Mr. Muhammad Jan, GP
if

with Mir Qasam, Assistant Secretary respondent No.l and 3, 

and Muhammad Ayub, Revenue Assistant for respondent 

No.2 with Mr. Muhammad GP for the official respondents 

present and requested for time. Mr. Muhammad Zafar 

Tahirkheli, Advocate/counsel for private respondent No. 4 

present and Wakalatnama placed on file. He also requested 

for time. Tov^me up for written reply on 29.4.2014. /

28.3.2014

MEMBER

\
I



Form- A #

FORM OF ORDER SHEET
V

Court of

1S81/2013Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

3. 2 ,1

04/12/2013 The appeal of Mr. Javed Khan resubmitted today by Mr. 

M. Asif Yousafzai Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing..

1

REGISTRAR'
2 :This'case is entrusted to Primary Bench for preliminary

hearing to be put up there on ^ | ^ ^ ^ 0.f |

\

\

\
\\\

\
'V



The appeal of Mr. Javed Khan DRA Revenue Department Peshawar received today i.e. on 

29.11.2013 is incomplete on the following scores which is returned to the counsel for the appellant for 

completion and resubmission within 15 days.

1- Annexures-A, B and E of the appeal are illegible which may be replaced by legible/better 
one.

m. JSJ,No.

/2013.Dt.

/ REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. M. Asif YouSafzai Advl Pesh.

♦

'T



V

BifOM THE KHYBER PAKKniKKHWA SERWCE TRIBUNAl,
PESHAWAR.

I /2013Appeal No.,

SMBR, K.P. AND OTHERS.V/S .MR. JA'i/ED KHAN

INDEX
Page No.Anriexure
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!appellant 

3AVED KHAN I

THROUGH;

( M. ASIF YOUSAFZAI) 

advocate, PESHAWAR.
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I^EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

72013Appeal No.,

SofeksJS.' vJtlh
Mr. Javed Khan, DRA,
Revenue Department, Peshawar,

APPELLANT
VERSUS

The Senior Member Board of Revenue, Khyber Pakhtunkhwa, 
Peshawar. '

2. The Commissioner, Peshawar Division, Peshawar.
3. the Assistant Secretary Establishment, Revenue Department, 

Peshawar.
Mr. Qaisar Naz, Secretary, RTA, Kohat.

1.

4. RESPONDENTS

OF THE KHYBERAPPEAL UNDER SECTION-4 a^atmct
pakhtunkhwa, service tribunal act, 1974 against
THF ORDER DATED 22.11.2013 WHEREBY THE APPEAL OF 

APpLlANT FOR PROMOTION AS NAIB TEHSILDAR 

AND THEN TO TEHSILDAR FROM THE DATE Hj^
JUNIOR OF THE APPELLANT WERE PROMOTED HAS BEEN 

REJECTED FOR NO GOOD GROUNDS. -

THE

PRAYER:

RFqPONDBrrS^Y BE DIRECTED TO CONSIDER THE 

appellant for promotion as NAIB TEHSILDAR^ AND 

THEN TO TEHSILDAR POST FROM THE DATE WHEN

THAT ON

/ -S;.,

■Sia

a.



RFj^t^rCTFULLY SHEWETH: .

That the appellant joined the Revenue Department as Junior Clerk 

in the year 1985 whereas the respondent No.2 joined the same 
post in the year 1986, meaning that the respondents No.2 
junior to the appellant. Copy of the Seniority list of the year 2000 

of D.C. office Kohat is attached as Annexure-A.

2 That in the year 2006, the appellant was regularly promoted as 

Naib Tehsildar with the condition of passing exam and training 
which the appellant did successfully. Copy of promotion order, is 

attached as Annexure-B.

1.
was

Sammad, Hamid Khan, Syed Mohammad'Qaba Hussain,Abdus
Qaiser Naz and the appellant.

4. That the said appeal was decided by the August Tnbunal on 

19 5.2.008 and decided the issue as '‘''The official respondents iver^ 
hniinrf to consir/Rr the seniority of appellant and pnvm

mcnnnrlf^nts and to Pinpoint the senior most officials on
M//7//P fh^ junior should he appointed on acting charge ba^

nr till the; nrrivu! of recnmmendees - of thp Public Semce
rnmmKcim. The acceotecf and the officjal
r.'-c^nnrinnf, were , directed tn sort out the semorM^ 

^nnnint/nmmote the nn rp.aular basis as Nath Tehsildar and
—  ̂ • ' # A /__ 1Lm ^ I A tr  ̂^3 I

f-hfi juniors may, nrr rpqiilRhzed 35 Naib Tehsildar when vacanQt
are ^^^riilahle for them". Copy of the Judgment is attached as
Annexure-C.

5 That in the light of the Judgment of the Service Tribunal, the 
Reverlue Department passed an order on 14.3.2009, whereby, 
Abdus Sammad, Hameed Khan, and Haider Hussain were 
promoted as Naib Tehsildar on regular basis with. efl^ect^frorn 
10 4 2001 and 3.1.2006, respectively, while the appellant and 

respondent No.2 Qaisar Naz promotion order of ^ 
modified as on acting charge basis with the condition that the 
appellant and the respondent No.2 would be considered fo
regular promotion when vacancies attached
the quota of Kohat Division. Copy of the order is attac
Annexure-D.

ite clear order dated 14.3.2009, the , respondent No.2
basis while he was junior6. That despite

promoted vide 11.6.200<^| on regularwas



to the appellant and Haider Hussain was also promoted on regular 

basis who was already stood promoted on regular^basis with effect 
form 3.1.2006 vide order dated 14.3.2009. Thus the appellant 
name was omitted from promotion order was due to malafide for 

not showing vacancy for him. Copy of the Order is attached as 

Anhexure-E.

That as the above order was passed in violation of the Judgment 
of the Tribunal, therefore the appellant went for execution of the 

Tribunal Judgment through Execution Petition No.121/2009. The 

said petition was finally head on 12.10.2013, the Tribunal was 
kind enough to hold that since the appellant was respondent in 

main appeal so he can not file Execution Petition, however, if any 
order affecting his seniority and promotion rights, , he may avail 
other legal remedies available to him under the law. Copy of 
tribunal's order is attached as Annexure-F.

That after the observation of the Honourable' Tribunal, the 

appellant filed representation before the Respondent No.l but the 

same has been rejected for no good grounds on 22.11.2013, 
hence the present appeal on the following grounds amongst the 
others; Cop^ of Appeal and Rejection Order are attached as
Annexure-G and H.

7.

8.

GROUNDS:

That not considering the appeal of the appellant for 
Naib Tehsildar and Tehsildar from the dateA)

promotion as
when his junior were promoted and the rejection order 
dated 22.11.2013 are, against the law, rules, norms of 
justice and material on record, therefore, not tenable.

That the appellant has been discriminated on the basis of 
non availability of vacancy, while at the same time, ML 
Mohammad Shoaib. Naik Mohammad. Mohammad Arshad,
Zafar loba! and Nawab Gut, ali junior to the appellant, have
been promoted on regular basis after the Judgment of the 

Tribunal and the appellant has been kept on acting charge 

till date.

B)
f

;•

That due to arbitrary in-action of the Revenue Department 
the appellant's seniority as well as promotion rights have 
badly affected and especially, the respondent No.2 is also 

promoted to BPS-16.

C)



I\

i'.-'

" #

D) That the seniority and promotion is vitai for all Government 
Servants and according to the Supreme Court Judgments the 

same should not be affected by the Department in an 

arbitrary manner.

That the appellant's record is good and no adverse entry 
communicated to the appellant till date which also proves 

that the appellant along with training also has good record 

and fully eligible for promotion as Naib Tehsildar on regular 

basis.

r

• i.

E)

B-aB
t
F

That the appellant has not been treated according to the 

Judgment of the Tribunal and subsequent order based on 

the Judgment of the Tribunal.

That the rejection order dated 22.11.2013 is the total 
violation of the Judgment of this Honourable Tribunal dated 

19.5.2008 as well as observation of the Honourable Tribunal 
dated 2.10.2013, therefore, not sustainable, otherwise the 

factors of limitation is not attracted in the matter of pay, 
pension and promotion.

That the. appellant seeks permission to advance others 
grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal of the 

appellant maybe accepted as prayed for.

■ F)

G)

H)

APPELLANT 

JAVED KHAN
f ■

THROUGH:
f

tV . ;■
( M. ASIF YOUSAFZAI) 
ADVOCATE, PESHAWAR.

if

Ir

(\
I'
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y-
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,50 J
JUNIOR CLERK.

SENIORITY LIST OF THE ESTABLISHMENT OF DEPUTT . 
COMMISSIONER KOHAT OFFICE AS STOOD ON F DECEMBER, 2000.

i
RemarksDate of Birth Date of It 

Entry into 
service

Date of 
Regular 
Appointment/ 
Appointment 
to the post

Name of Official Desig
nation

S.No. t
[

)
01.06.1965]/ Clerk 15.10.1974 15.10. 1974Akram Khan1.
03.6.1966 1.2.1980 1.2. 1980-do-2. Aman Khan

4.10.1981 4.10. 1981-do- 17.3.1947Dilbar Ali3.
-do- 20.5.1961 8.9.1982 8.9. 1982Iftikhar Ahmad4.

20.12.1982 20.12. 1982Mohammad Shakil -do- 20.3.19605.
02.9.1963 15.2. 198315.2.1983Tai Mohammad -do-6.

16.2.1983 16.2. 1983-do- 20.11.1962Imraj Gul■ 7.
16.2.198315.03.1960 16.2. 1983-do-Nijat Hussain8.

Muhammad Shoaib 10.4.1983 10.4. 198314.03.1966-do-9.
22.8.1983 22.8. 198310.11.1948-do-Abdul Khanan10.

6.11. 19836.11.198325.11.1962Mohammad Ilyas -do­ll.
1.12. 1983 ■01.03.1962 1.12.1983-do-Akhtar Saeed12.
1.4. 19841.4.198313.3.1959-do-S. Yahya Hussain13.
21.4. 1984' ■21.4.198404.09.1963Noor Mohammad -do-14.
4.7. 1984
2.8. 1S34

4.7.198406.03.1967Mohammad Raza -do-15.
2.8.1984-do- 10.4.196616,. Hazrat Ali I

20.5. 198520.5.1985 ■28.1.1964-do-m Javed Khan-I
5.6. 19855.6.1985W. 3.12.1964-do-Yousaf Hayat

1.7.1985 1.7. 1985, •13.2.1965-do-Gul Islam19.
1.8.19851.8.1985-do- 04.04.1967Mirza Sikandar 

Mudasar Ali Shah
20.

3.8. 19853.8. 198509.09.1964-do-21.
6.12. 19856.12. 1985-do- 1956Moh. Asqhar Shah22.
29.12.-198529.12.. 198513.10.196123. S. Israr Hussain Shah -do-
27.7. 1986'
27.7. 1986

27.7. 198510.06.1956-do-Qaisar Naz
27.7. 1986
1.1. 1987

01.07.1961-do-Qazi Asmatullah
1.1. 198722,1.1960-do-Nasir Khan26.
22.2. 198722.2. 1987

4.4. 1987
10.09.1959-do-Nasim Khan27.

4.4. 198714.09.1968-do-Haroon Shah28.
5.4. 19875.4, 1987.04.8.1964-do-Shakir Pervez29.
5.4. 19875.4. 198715.3.1967-do-Hifzul Hag30.

190.03.1959 15.7.-1987 15.7.' 1987-do-Tarig Miiibarik Ahmad31.
8.2. 19888.2. 198802.05.1963-do-Javed Khan-II ,32.
9.2. 19869.2. 198807.1.1965-do-Azam Khan33. I9.2. 198803.04.1968 ,'9.2.1988-do-Hafiz-ud-Din34, ;30.7. 198830.7. 198830.04.1968-do-Muhammad Yaqoob35.

01.08. 1988 1.8. 198801.12.1970-do- 'Mohammad Shahid36.
1.12. 1989 •09.12.198902.03.1966-do-Mohammad Zaman37.

09.12.1989 ■■ -9.12. 198907.04.1979-do-Tatbeer Ali38.

?
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S
Ifigovernment OF NWFP

revenue and estate department

PESHAWAR dated THE 03,01.2006.

«.r;s.nass "■"" “ "^Sr^uote with immediate effect.

1

as
the successful completion of 

within three months after
col

-XSSaticn> His appointment as Naib 
prescribed traWng and passing of Kanungo

Sml5e«oItrSmTnW»
rn:;e?Ru£:i9f9.'^ Tr;ini'nJ programme is attached.

3.

Sd/-Senior Member 
NWFPBoard of Revenue

No.l59-67/Admn;l/196.

Copy (B&E)/Collector,

rp"evS“ Academy Karah.
I Sntant" S, ^ chitral.

1: rS&StS"^rdof.Revenue, NWFP, Peshawar.

7. Official concerned.
8. Personal fie.
9. Office Order fie.

Kohat and Chitral.

Sd/- Secretary,
Board of Revenue NWFP.

!

i
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conipetent forum, which had the ■ 
of the candidates for _ ■

staff/Ministerial^

of 2005 before this 

3.9.2qb5.-,

Scvfce -rribcnai-as ti.e conii
ietennine the eliciDifty o. ^

Tehsildars from quota of

nied-'appeal Mo. 891
which was returned to him on

■ ■ ij the Ir otherwise
1 icl;01'; to. 0I: Revenueji i: iSCr.

anoointment as Naib
i

(
i !No.2, But respondent ■ i

l ■!. Staff 5!
1 0 0.200Tiibuosti on
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A GOVERNMENT OF NWFP 
REVENUE AND ESTATE DEPARTMENT

./■

/
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/
/

NOTIFICATION
/

/Admn:/26/Vol.I; In pursuance of decision of Departmental Promotion 
Committee, , the competent authority is pleased to order the promotion of the following Naib 
Tehsildas as Tehsildar (BPS-16) on regular basis with immediate effect.

Name
Mr. Haider Hussain 
Mr. Qaisar Naz 
Mr. Liaqat Ali ,

On their promotion the above officers will be on probation for a period of one year in 
terms of Section-6 (2) of NWFP Civil servants Act 1973. read with Rule-15 (1) of NWFP Civil 
Servant (Appointment, Promotion and Transfer) Rules, 1989.

Consequent upon their promotion as Tehsildar on regular basis, they will continue to 
work against their present post of Tehsildar Banda Daud Shah, DI Khan and Peshawar.

No.

S.No.
1.
2.
3.

By Order of 
Senior Member,
Board of Revenue NWFP

No.l7232-45/Admn:/26/Vol.II;

Copy forwarded to the :-

1. Commissioner, Peshawar, D I Khan and Kohat Division.
2. Accountant General/ NWFP Peshawar.
3. District Coordination .Officer, Peshawar, DI Khan and Karak.
4. District Officer (Revenue & Estate) / Collector, Peshawar, DI Khan and Karak.
5. District Accounts Officer, Peshawar, DI Khan and Karak.
6. Official concerned.
7. Personal file.
8. Office Order file.

.1,.'

,1

■

w-'- 'Sd/- Secretary, ' 
Board of Revenue NWFP.
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BEFORt THE ^iFMIhR MEMBER BOARD OF REVENUE. PESHAWAR,
1:

\

' I
:

Javeci Khan, DRA, •
I ; !

:....Appellant.1

Rcfvenue.Deptt: Peshawar..... . J
i

!
'1.!

VERSUS
!

1- The Commissioner Peshawar Division, Peshawar,
2- Qaiser Naz, Presently Secretary RTA, Kohat.,

i Respondents.
i;■!

!
!

APPEAL FOR JUSTICE AND PROMOTION AS 
TFSILDAR. &^TS1LDAR FROM THE

______ WHEN JUNIOR TO THE APPELLANT
(RESPOrjiDENT NO.ZlWAS PROMOTED^

: U i. :i . ; ! NAIB
■

DATES; . ! 1

I

i n ■\
li : 1 •1;’

1

i i !R.SHEWETH.I

l^nt joined the revenue Deptt; as Junior iClerlc in:
>• lat the appe

year 1985 whereas the respondent No.2 joined the same 

Dst :in the year:i986, meaaing that the respondents N0.2 was 

nior to the aispeilant. Copy ot the seniority list of the year 

2boO of D.C Office Kohat is attached as Annexure - A. '

;l-1 I■ \
I itnei-

I; 'P
: M

i i! i
i

I

i
i i i

Tiat in the yeari2006, the appellant was regularly prorrioted as 

Tehsildar with the ccpdition of, passing exam & graining 

appellant did successfully. Copy of promotion order

■2-!•!
'Naib;

hich the 
attached as Knnexure- B

\A ■1 1"
ISiii ^ ii I1.

for the regular promotion to the• ; I
i That then a dispute arose,
! post of Naib Vehsildar in the year 2006 which went before the 

^ KI>K Service Uibunal in appeal NO. 3/20»S. The said'.dispute

3-

! i
i

i «• \

!
1
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V i

i-was -'amoagst the Abdus Sammad, Hamid Khan / Syed 

Mohammad Qaba Hussain, Qaiser Naz and the appellant.- '
■ I- •

}

-1- That. the said appeal vvas decided by the august Tribunal 0$
. . ■ I ■

19.5.2008 and decided the i^siie as "The officiaL'f-^sOondents 
were lepolly bound to con^dkr the seniority of appellant and

\
t

j

private respondents and to appoint the senior most officials on 

regular basis while the iuniof- should be appointed on acting 

rhgrge basis or till the arrival, of recommendees of the Public

1
i

f\

f

•-rrvirr Cnmiui’^'.inn, TIu- nnjx'jil u'.r, parliiilly (icccptcrl unci did 

official respondents were directed to sort out the sen'ioritv,
appoint/promote the senior on regular basis as Naib Tehsildar

i Iand the juniors may be regularized as Naib Tehsildar w^'en

vacahcy ore avoUoble for, them." Copy of the judgment is ■ 

attached as Annexurc - C. ■

r
: -I ■

1

;
1

i-i ;•
I

5'. That! in light of the judgment of the Service Tribunal the 

Revenue Deptt: passed an order on 14.12009, whereby, Abdus 

Samnad, Hameed Khan, & Haider Hussain were promoted as 
!! Naib Tehsildar on! 'eeular basis w.e.from 10.4.2001 & 3:1.2006, 

respectively, whil'e the appellant and respondent No.2 Qaisar 
Naz promotion order of regular one were modified as on 

a'pting charge basisj with the condition that the appejlantiand 

respondent ljjo.2 vi/ouid be considered for regular

i phoniotion when vacancies when the vacancies occurred in
! ' • • . ■ !

I their quota of Kohat Division, Copy of the order is attached as
• i

i Anndxure - d: i .

1
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i
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S'i ; T nat despite clear! order dated. 14.3.2009, the respondent
I I 1. ■ . i ■

No.2 was promoted, vide 11.6.2006 on-regular basis while he 

was iunior to the'! appellant and Haider Hussain was also 

prombted on regular oasis who was already stood promoted 

on regular basis ’ w.e.from 3.1.2006 _ vide order dated. 
14.3.2009. Thus ithe appellant name was, omitted from

! I ■ I ' ■ . j

■ promotion order vi/as due to malafide for not showing vacancy 

for him. Copy of the order is attached as Annexure- E.

r:
i' ; 1; fI <1 I

•!. Ii

w! ii
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ii

I i
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i-i
1! •; 7 . That as the above order was passed in violation of the :•

Judgment of the Tribunal; therefore, the appellant went for 

execution of the Tribunal Judgment through execution petition
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;
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finally hearei onNo!^21/2009. , The said • petition was 
12.,i0.2013, the Tribunal was. kind enough to hold that ,since 

the' appellant was respondent in main appeal so he cannot file 

execution petition, however, if any order affecting his seniority ^
avail other legal renriedies

5-; V
•■"iV

:.
■ ■

and' promotion rights, He'; may 
available to him under the law. Copy of the Tribunal's order is

■ I
' I

I •
Cr ! ■I; : 6attached as Annexure - F,

That the appellant’has been discriminated on the basis of non

availability of vacancy> while at the same time ML
M'lhammod, Mohommod Arshodj

■ S-;
;! /

Mnhnmmad Shoaib, Naik
Inhni nnH’nnwab Gul, all junior to the appellant, ;have

li' •'

zofor __________,
been promoted on regular basis after the judgment of the 

Tribunal and the 'appellant has been kept on acting charge till

. !

!
1

date.

That due to arbitrary in-action of the Revenue Deptt:, the 

appellant's seniority as well as promotion rights have badly 

riffbctccl and especially the ie:;ponclcnt No.2 is also prompted

to BP5-16.
I

Ttatkhe senioritt and promotion is vital for ail Govt: servants 

i and according to the supreme Court judgments the spme 

not affected by the Deptt: in an arbitrary mannen

I

1' i: i

9-\
iM \

FI
li ;

• ;i ; 5

1

•i

ii

i ! S^OU
1 I! .i 1! t• *1 1 Tnat the appellaht's record, is good , and no .adverse entry 

TiLnicated to appellant ti:! date which also proves that the
also has good record and fully

1

Tii-
!I com .

aDpellant'along with training
' eigitlle for promotion as NaibTehsildar on regular basis, i

i
;;

;!
i: r.'S

Ifi;l.
■i1I 1II 1 been- treated :?;?cording tO ;thei

O- T^at the appellaiiit; has not
judgment of the ijribunal and subsequent order based on^the

judgrkent of the Tribunal.

■ ii I
•i ■V i

1i;

f-'?I
■!1

1
I

That the appellant fias been kept deprived from his legal rights 

i in'an arbitrary manner exercise of unjustified discretion.

; 1

1
!ii X i

1
i

l it is therefore most humbly prayed that'on acceptance
/ be promoted as regular Naib

■ii !l
7, i

• i ofithis appeal, the appellant
Tehsildar and further promoted to BPS-16 from the date when

\maiii-.1

i
'

;
1 i

I
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promoted with all seniorityi

hi^ junior (respondent No.2) was 

i and other back and consequential benefits. Any other remedy 

not specificallyi prayed for that may also be awarded ir favour 

' of appellant. \ .

/•.

it

1/i
1

:1
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APPELLANT
t

• i\I
I ANJAV

! WAR.DR A,
iThrough; / .

S^D AMIN KHANi 
ADVOCATE
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roVERNMENT OF KHYBER PAKHTUNKHWA GOVERMMbm ^vENUE
. rEVEWe1^S?aTE DEPARTMENT .

No.Estt-.V/Javed/PeslV^^^
. Peshawar dated 11/2013

To

Distri^Re^nue Accountant Peshawar.

PROMOTION AS

I ^ directed to refer to your appeal / representation dated Nil on 

have failed to prove your contention given in
-moted through Departmental Promotionthe subject and to say that you

Ot challenged by you in any forum.2008, which was n
considering your representation

The Competent Authority after 

had held it to be time barred and rejected it.

AssislaKirSecretary (Estf.)

•i-Estf.V/Artf
3iR



m
*1
r

i-i'

RRFORE THE KHYRRTt PAKHTITNKHWA SERVICE TRIBUNAL PESHAWAR
\

Service Appeal No.l581of 2013. 

Javed Klian, Naib Tehsildar......... Petitioner

VERSUS
RespondentsSenior Member, Board of Revenue............. ............................

COMMENTS ON BEHALF OF RESPONDENTS N0.1&2

PRELIMINARY OBJECTIONS.

SI
That the appeal is barred by law as an employee appointed in Settlement Operation on contract . 

basis camiot claim Seniority over regular Naib Tehsildar of Revenue & Estate Department.

2. The appellant has no locus standi to bring the present Appeal.
3. The appeal is bad for non-joinder/mis-jbinder of necessary parties.

4. That the appellant has no cause of action.
That the appellant has been estopped by his own conduct to file the present appeal.

1.

mm i

5.

ON FACTS
Sfi:

1. No comments pertain to record.
2. Correct to the extent that both the appellants and present respondent No.4 were promoted as 

Naib Tehsildar in the yeai', 2006 & 2001 respectively. The orders were, challenged in Seiwice 

Tribunal by M/S'Abdul Samad and Hameed Kltan Assistant office of the Commissioner, Kohat. 

On acceptance of their appeals, M/S Abdul Samad and Hameed IClian were promoted as Naib 

Tehsildar on regular basis while the regular orders of the present appellant and respondent 
modified and converted into Acting Charge basis according to judgment of Service tribunal

dated 19.05.2008 •

No comments.

4, Correct,

m
h

m
n-r-rwere

i
j. whowever, there was no vacant post of Naib Tehsildar on the share of Ministerial Quota

in Kohat Division.

No comments.
Incon-ect. No malafide has been committed as the respondent promoted in the year, 2001, while 

the appellant Mr. Javed Khan was promoted in the year, 2006. (Annexure A&B). The appellant 

was required to challenge the same order within stipulated period<^Vhich he did not do so and

‘ m

5. Im
6. iimm-m

te:
the order got its finality
Incorrect. The judgment of Service Tribunal was fully iiiiplemented by promoting M/S Abdul 

Samad and Hameed Klian on regular basis while the order of present appellant and respondent 

were modified as per judgment of Service Tribunal. So far, seniority of the. appellant is

mention that the respondent was promoted in the year, 2001 while the

fc.

7.

:*l
ta ■
-Szi

concerned; it merits to
appellant was promoted in the year, 2006. The.appellant had not challenged the order which got 

its finality. Consequently the respondent was promoted as 

seniority and now a PMS-17 Officer, but tlie appellant had not assailed any order at any forum. 

Incorrect. The representation of the appellant was examined under the rules and rightly rejected.

Tehsildar on the basis of their

I8.
IS

Service Appeal
dSO



■ groSids.

Incorrect. M/S Qaiser Naz etc were promoted through Departmental Promotion Committee 

the basis of seniority list of Naib Tehsildar issued for the year, 2008, which was not challenged 

by the appellant in any forum, therefore; appeal/representation of the appellant examined and 

rightly rejected.
Incoirect. No discrimination has been done. The officials mentioned in the para were 

and were rightly promoted as Naib Tehsildar.
Incon-ect. The appellant has no concern with tlie seniority of Respondent No.2.

D. All promotion have been made on the basis of seniority according to, law/rules.

E. Correct, but on his own turn.
F. Incorrect. The appellant has been treated according to the judgment of Service Tribunal dated

19.05.2008.
G. Incorrect. Reply has already been given in above paras and preliminai-y objections.

No comments. However, the respondent seeks permission to advance further grounds at the

time of arguments.

onA.

seniorB.

C.

I
I
S'

H.
t
%

In view of the above, the service appeal has no merits and may be dismissed with costs. i

Respondent No. 1Respondent No.3

\

[

Service Appeal
.< o «
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BEFORE THE KPK SERVICE TRiBUNAL PESHAWAR.

APPEAL NO. 1581/2013

[

Javed Khan. Re.v'tnue Deptt:VS

REJOINDER ON BEHALF OF APPELLANT.
/

R.SHEWETH.

PRELIMINARY OBJECTIONS:

All objections raised by respondents are incorrect and 

baseless. Rather the respondents are stopped to raise any 

objection due to their own conduct.

1-5.

FACTS:

1- No comments endorsed by respondents which means that they 

have admitted para-1 of the appeal as correct.

2- Not denied by respondents, so no comments.

3- No comments endorsed by respondents which means that they 

have admitted para-3 of appeal as correct.

4- Not denied by respondents so no comments.

r t.

5- No comments endorsed by respondents which means that they 

have admitted para-3 of appeal as correct.
U

^1

6- Incorrect while para-6 of appeal is correct. The respondents on 

one hand showed no vacancy while on the other hand promoted 

junior one which is malafide on the part of respondents.

7- Not replied according to contents of the para-7 of appeal. 
Therefore para-7 of appeal is correct. More over .no order of 
juniors was ever communicated to appellant therefore the 

contention of respondents is incorrect.

ii
8- Partially admitted correct by respondents. More over the appeal 

of appellant was not rejected according to law and rules because
I)

s
Ii



not challenging any un-communicated seniority list does not debar 
the appellant from his rights of promotion according to section 9 

of the Civil Servants act.
I\

GROUNDS:

A-Incorrect while para-A of appeal is correct. More over the 

appellant cannot be deprived from his rights on the basis of un­
communicated seniority list and especially when the appellant's 

career was in the knowledge of the respondent Deptt:

B- Incorrect while para-b of appeal is correct.

C- Not replied accordingly, therefore the contention of respondents 

Deptt: is incorrect while para-C of appeal is correct.

D- Incorrect while para-D of appeal is correct.

E- Admitted correct by respondents so no comrrients.

F- Incorrect while p[ara-F of appeal is correct.

G- Incorrect while para-G of appeal is correct.

H- Legal.

It is therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

:[
APPELLAN

THROUGH;
(N^.ASIF YOUSAFZAI 

' ADVOCATE.

AFFIDAVIT.
It is affirmed that the contents of appeal and rejoinder are true 

and correct. I*-'.'*'--' .

r
*. ;

>. •••
; /f

DEPONENT.
■t !

?•

(
1/ .!

r

V
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No; 1581 .//2013
h

■

!SMBR etcVERSUSJaved Khan
\

f i

RESPONDENT NO 4’s REPLY t

\■

If
I-
?■-

I

RESPECTFULLY SHEWETH, f

I

Preliminary Objections;

1. The appellant has got no locus standi, much less any cause, of action.

2. The appeal in hand is badly time barred, hence liable to be dismissed summarily.

3. The appellant’s writ petition No.527/04 and Civil Petition No.735/04 on the same 
subject mater has already been dismissed.

Para Wise Reply

I

-f

Denied in detail. While disposing of Writ Petition No.527/04 titled "Javed Khan-1 
Vs Board of Revenue etc” the Peshawar. High Court in its judgment dated
09-03-2004 is held that

1.

"Though Qaisar Naz, respondent No.6, as per the 
seniority list attached with the writ petition, is 
junior to the petitioner, yet his appointment is 
also not open to any exception in the writ 
jurisdiction of this Court, because the petitioner 
asserts his right of promotion on account of his 
seniority but the Rules do not provide selection / 
promotion of the Naib Tehsildars on the basis of 
seniority. The relevant provisions of Rule 5 of the 
West Pakistan Tehsildar and Naib Tehsildari 
Rules, 1962 provide as under:-

“5. Method of recruitment-(1) Recruitment
to the Service shall be made by the 
following methods:-

I. In the case of Naib Tehsildars - (a)
fifty percent of the vacancies shalTbe
filled by initial recruitment; and

\

(b) the remaining vacancies shall be 
filled by selection on merit from the 
subordinate service in the Division

occur,the vacancieswhere
preference being given to persons 
with Settlement experience.”



The Minutes of the Departmental Promotion 
Committee, attached with the comments, 
indicates that Qaisar Naz, respondent No.6, was 
considered for promotion because he had 
successfully completed sensitive tasks assigned 
to him in a very confidential manner in F.R. Kohat 
in the best interest of public and,^administration 
and that he was the only minority member of the 
Ministerial staff in Kohat Division. Anyhow, this 
shows his selection by the Departmental 
Selection Committee on merits as provided by the 
Rules but otherwise also we cannot assume the 
job of the Departmental Selection Committee in 
writ Jurisdiction and, therefore, the same is liable 
to be dismissed for the reasons stated above.

f

i

4. Accordingly, the writ petition in hand is 
hereby dismissed in limine.

Sd/Malik Hamid Saeed 
Sd/ Qazi Ihsanullah Qureshi,

Dated: 9.3.2004. Judges”
{Copy annexed

The matter of seniority has been settled by the Hon'ble Peshawar High 
Court Peshawar, which cannot be re-agitated at this belated stage after the 
passage of 10 years of the said order. The claim of the appellant is incorrect and 
is liable to be dismissed.

2. Needs no reply.

Denied. The matter is settled and does not need any further probe.3.

Needs no reply.4.

Needs no reply. .

Denied. The order dated 11-06-2006 was not challenged u/s 4(a) of Khyber 
Pakhtunkhwa Service Tribunal Act, 1974, before the appellate authority and then 
u/s 4 before the Service Tribunal, Khyber Pakhtunkhwa Peshawar.

The said order is thus gain finality and the present appeal is badly time 
barred, liable to be dismissed on this account alone.

5.

6.

The judgment of Service Tribunal Khyber Pakhtunkhvya Peshawar dated 
12-10-2013 in Execution Petition No.121 / 2009, can by no means allow the 
appellant the condonation of delay. The appellant did not approach the proper 
forum at the relevant time and hence his appeal merits dismissal.

7.

t
In addition to above, the petitioner had withdrawn his civil petition No.735 

of 2004, from the Supreme Court of Pakistan vide order dated 13-06-2005, to 
approach the Provincial Service 'Tribunal for the redress of his grievance. 
However, the petitioner took more than 8 years to file the present appeal and is 
badly hit by the law of limitation. (Copy annexed “R-2”)

Denied. The appellant’s departmental appeal was correctly rejected8. .
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V Reply to the Grounds

f\

All the grounds taken in paras “A to H" are incorrect, baseless assertions, 
devoid of logic or sense, and liable to be ignored for want of legal justification.

As discussed in paras 1, 6 & 7 above, the matter has been adjudicated by 
Hon’ble Peshawar High Court, Peshawar. The appeal in hand is badly time 

barred and is liable to be dismissed. ,

In view of the above, the appeal merits dismissal and may be dismissed 

with cost throughout.

the

f

!

. Respondent No.4,

. Through;
■ /

■■ . f. ■ ■

(Muhammad Zafar Tahirkheli)
/ AdvocatePeshawar, dated;

/June, 2014
I

T/

I\ I

AFFIDAVIT
I Qaisar Naz, the Respondent No.4, do hereby solemnly affirm and declare

Oath that contents of this reply-are true and correct to the-best of my knowledge and 

nothing has been concealed from this Hon’ble Court. \

on !

I

!! >
'A■ .VVu..\ .

DEPONENT

ii
; ::-v-:

t

I\

I
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VAKALAT NAMA
/20NO.

'7^f(7yjAyt /»JL^eJrjLfi 'ce^
IN THE COURT OF,

_(Appellant)
(Petitioner)
(Plaintiff)

jSlaa

VERSUS

(> A (Respondent)
(Defendant)

/yUy /

DO hereby appoint and constitute M.Asif Yousafzah Advocate^ P^fhawar 

to appear, plead, act, compromise, withdraw or refer to arbitration ■
as my/our Counsel/Advocate in the above noted matter, without a"V 
for his default and with the authority to engage/appoint any other Advocate/ J|

Counsel on my/our costs. -

I/we authorize the said Advocate.to deposit, withdraw, andV" 
behalf all sums and amounts payable or. deposited on my/our account in the 
Lve noted matter. The Advocate/Counsel is also at liberty to 

case at any, stage of the proceedings, if his any fee left unpaid or

outstanding against me/us.

I/\^e

720Dated

ACCEPTED

M.ASIF YOUSAFZAI
Advocate

M. ASIF YOUSAFZAI
Advocate High Court, 
Peshawar.

OFFICE:
Room No.l, Upper Floor, 
Islamia Club Building, 
Khyber Bazar Peshawar. 
Ph.091-2211391- 

0333-9103240

I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

-i /2013Appeal No.,

SMBR, KPK Peshawar etc.V/SMr. Javed Khan

APPLICATION FOR FIXING OF AN EARLY DATE OF 

HEARING IN THE ABOVE TITLED INSTEAD OF ®.01.2014

RESPECTFULLY SHEWETH:

That the petitioner hasjiled the instant appeal against the
whereby the appeal of the

1.
rejection order dated 

appellant for the promotion as Naib Tehsildar and then to 

Tehsildar from the date when his junior were promoted.

t
That the respondents department is now making promotion 

again by violating the right of the appellant, therefore, an 

urgent hearing of the case is requested so that it should 

come in to the notice of the respondents that the appeal for 

promotion of he appellant is pending before this august 
Tribunal.

That the interest of justice demands that such like matter 

should be heard as early as possible to meet the ends of 
justice and also to meet the principles of access to justice.

2. />

3.
/

i.

I
/

i



/

It is therefore most humbly prayed that the appeal is hand 

may be heard on an early date to meet the ends of justice. 
Any other remedy which this august Tribunal that may also 
be awarded in favour of the appellant.

5s APPLICANT 

Javed Khan

Through:

( M. ASIFYOUSAFZAI ) 

ADVOCATE, PESHAWAR.

AFFIDAVIT:

It is affirmed and declared that the contents of the above Application are 

true and correct to the best of my knowledge and belief.

Deponent

%
\

\

i

/



Case Judgement

y ^

m -■
2008 S C M R 1666i
[Supreme Court of Pakistan]

Present: Muhammad Nawaz Abbasi, Ijaz-ul-Hassan Khan and Mian Hamid Farooq, JJ

CENTRAL BOARD OF REVENUE through Chairman/ Secretary, Revenue Division, 
Islamabad-—Appellant

Versus

SHAFIQ MUHAMMAD and another-—Respondents

Civil Appeal No.717 of 2007, decided on 14th April, 2008.

(On appeal from the judgment/order, dated 6-12-2006 passed by Federal Service Tribunal in Appeal 
No.l081(R)(C.S.) of 2004).

(a) Government Servants (Efficiency and Discipline) Rules, 1973—

—-R. 5(l)(iii)—Service Tribunals Act (LXX of 1973), Ss.4(l)(a) & 5—Constitution of Pakistan 
\|) (1973), Art.212(3)—Leave to appeal was granted by Supreme Court to examine as to whether the 

Service Tribunal had condoned the delay of 4 years for justifiable reason and also to examine whether 
the Tribunal was justified to take the view that the absence of the civil servant from the office of 
petitioner for 5 years can be condoned when the department on having taken into consideration the 
facts found that he was absent from service for about 12 years out of which 7 years' absence was 
properly explained but there was no ground to justify the absence for another 5 years which finding of 
the department dated 10-9-1999 was upheld by the Appellate Authority when his departmental appeal 
was dismissed on 15-03-2000.

Per Muhammad Nawaz Abbasi J, Ijaz-ul-Hassan Khan, J agreeing; Mian Hamid Farooq, 
contra, [Majority view]—

(b) Service Tribunals Act (LXX of 1973)—

-—Ss. 5 & 4—Constitution of Pakistan (1973), Art.212(3)—Power of Service Tribunal under S.5, 
Service Tribunals Act, 1973—Scope—Service Tribunal may confirm, set aside, vary or modify the 
order appealed against, in an appropriate manner—Only limitation on the power of Service Tribunal 
is to satisfy the test of reasonableness—Service Tribunal, in the present case, having considered the 
question of law and facts raised in the appeal formed an opinion that the extreme penalty of dismissal 
from service was not in consonance with the nature and gravity of charge of absence from duty 
without leave—However while exercising powers under S.5, Service Tribunals Act, 1973 it converted 
major penalty of dismissal from service into stoppage of two increments for a period of two years— 
Such exercise of power by the Service Tribunal would not suggest that discretion exercised by the 
Tribunal was beyond the scope of law—Department had not been able to satisfy that Tribunal had 
committed any wrong in exercising the jurisdiction on the basis of test of reasonableness or any 
settled principle of law on the subject, which might be treated a jurisdictional error calling for
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jrWerference by Supreme Court—Order of Service Tribunal, in circumstances, was in accordance with
the concept of substantial justice.

c) Service Tribunals Act (LXX of 1973)—

Ss. 5 & 4—Constitution of Pakistan (1973), Art.212(3)—Absence from duty—Dismissal from 
service without regular enquiry—Hardship case—Exercise of discretion by Service Tribunal and 
conversion of dismissal from service by Service Tribunal into stoppage of increments for two years 
and condonation of delay in filing appeal before it--Interference by Supreme Court under Art.212(3) 
of the Constitution—Scope and extent.

\

The scope of interference of the Supreme Court in a case under Article 212(3) of the Constitution is 
confined to the extent of satisfaction of the court regarding involvement of substantial question of law 
of public importance, therefore, unless the order passed by the Tribunal is found to have been passed 
without jurisdiction, or coram non judice, mala fide or illegal, in respect of substantial question of 
law. Supreme Court may not interfere in the matter in exercise of its powers under Article 212(3) of 
the Constitution. In the present case, it appears that Tribunal firstly exercised discretion in favour of 
condonation of delay for the consideration that absence without leave may not be deliberate and 
intentional rather it was due to the abnormal situation which prevented the civil servant to return 
Pakistan and secondly, keeping in view the nature of charge and the circumstances under which he 
could not resume duty, it exercised discretion in favour of lesser penalty in the interest of substantial 
justice. The law authorizes the Tribunal to make a decision on the question of penalty awarded to a 
civil servant by the departmental authority and substitute the quantum of punishment in an appropriate 
manner in a suitable case in its discretion within the statutory command and this is settled law that a 
judicial power exercised in diseretionary jurisdiction, is not supposed to be interfered by a higher 
judicial forum for collateral consequence in its discretion.

It is clear that Tribunal has to follow the limitations and restrictions of law in exercise of discretion in 
a manner, which may not offend the spirit of law. The concept of discretion in judicial power is to 
advance the cause of justice and exercise of this power in a judicious manner in aid of justice and not 
to perpetuate injustice whereas the executive authorities have different considerations for exercise of 
such power. The judicial norms do not permit to encourage continuation of exercise of jurisdiction by 
a State functionary to deprive a person from his legitimate rights. It would be highly unlikely that 
Supreme Court imbued the discretionary action of a public functionary if the same was done in 
violation of the recognized principles of exercise of discretionary power. The distinction in the 
recognition of an action of a person and governmental authorization of public officer can be 
demonstrated by the test of determination whether deprivation of a right was the result of such an 
action of individual or the breach of law by a-public authority. Where deprivation of some right or 
privilege is caused in eonsequence of an official act and the party charged with the deprivation is a 
person who acted as public functionary, the judicial powers necessarily have to be exercised in aid of 
protecting the rights and must not be exercised in aid of injustice. In the light of the facts and 
circumstances of the present case, the exercise of discretion by the Tribunal in condoning the delay as 
well as disposal of appeal with reduction of punishment without remand of case to the departmental 
authority for holding inquiry was quite in accordance with the concept of substantial justice in such a 
case of hardship.

The civil servant, in the present case, proceeded abroad with the permission of department and 
also subsequently allowed ex-Pakistan leave on humanitarian ground, therefore, the element of wilful 
absence is not present in view of repeated explanation of eivil servant regarding his difficulty, and his

was
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^c9:king extension in ex-Pakistan leave. The department at the first instance treating it a hardship case | 
a’- I allowed ex-Pakistan leave and subsequently without change of circumstanees, taking a harsh view, 

initiated departmental proceedings against him and ultimately awarded him extreme penalty of 
dismissal from service. In such circumstances, the remand of the case to the department, would be 

futile. The regular inquiry in the departmental proeeedings is a rule and dispensation is an exception 
depending on the facts of a case, therefore, the question whether regular inquiry in a ease is necessary 
or not, it is to be kept in mind as to whether an adverse inference drawn without making probe into 
the facts in the light of explanation of a civil servant, would not amount to condemn a person unheard. 
The courts must not ignore cardinal principle that the hearing simpliciter does not mean providing of 
opportunity of written explanation to the: show-cause notice rather in the facts of each case, it must be 
seen that the enquiry is just, proper and fair, therefore, no general rule can be laid down for 
dispensation of regular inquiry. The departmental proceeding on the charge of misconduct is a sort of 
semi-criminal proceeding in which initial burden is on the department to prove the charge and if the 
allegations are denied by the accused official the charge cannot be proved without producing 
evidence. In the present case, the stand of civil servant, right from beginning, was that his absence 
was not wilful rather due to unavoidable circumstances, he was prevented from resuming duty. In 
view thereof, the procedure of dispensation of inquiry adopted by the department, was contrary to the 
law and consequently, the finding of the Tribunal in the peculiar facts and circumstances of the 
present case, that regular inquiry was essential to ascertain as to whether the question of willful 
absence and dispensation of such an inquiry was not in accordance with the spirit of law in the given 
facts, was unexceptional. In view thereof, the major penalty of dismissal from service without regular 
inquiry was not justified. The contention that the Tribunal should have remanded the case instead of 
disposal of appeal on merits was not raised before the Tribunal and now it is too late to undertake 
such a futile exercise of remanding the case at this stage.

Appeal before the Tribunal appeared to be time barred but in view of circumstances pleaded therein, 
no exception could be taken to the condonation of delay by-the Tribunal as the objection could 
conveniently be overruled in view of the fact that when the order of dismissal of appeal was conveyed 
to the civil servant he immediately filed the appeal, Therefore, in view of his bona fide, the objection 
of limitation, may have no significance. A civil servant could wait till communication of decision of 
departmental appeal and would not be non-suited on technical grounds.

The discretion exercised by the Tribunal in condoning the delay and disposal of appeal on merits with 
conversion of penalty of dismissal from service into stoppage of increment, was not illegal or 
improper exercise of jurisdiction. The departmental proceedings were initiated against the civil 
servant in the year 1998 which continued for a period of about 10 years and the impugned judgment 
having been already given effect, civil servant was performing his duty and in view thereof, it was not 
proper for the Supreme Court to interfere in the judgment of the Tribunal at this stage on technical 
grounds. The discretionary jurisdiction exercised by the Tribunal in respect of condonation of delay 
and conversion of penalty was not arbitrary, illegal or un-reasonable to attract the jurisdiction of 
Supreme Court under Article 212(3) of the Constitution.

Nawab Khan v. Government of Pakistan PLD 1994 SC 222; Secretary, Government of the Punjab v. 
Riaz-ul-Haq 1997 SCMR 1552; Basharat Ali v. Director Excise and Taxation 1997 SCMR 1543; 
Managing Director, S.S.G.C. Ltd. v. Ghulam Abbas PLD 2003 SC 724 and Chief Engineer (North) v 
Saifullah Khan Khalid 1995 SCMR 776 ref.

Per Mian Hamid Farooq, J Contra.—[Minority view].
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Mst. Hajran v. Sardar Muhammad PLD 1970 SC 287; Water and Power Development Authority v. 
Aurangzeb 1988 SCMR 1354; Shahzada Muhammad Umar Beg v. Sultan Mahmood Khan and 

other PLD 1970 SC 139 and Nawaz Khan and another v. Government of Pakistan through 
ecretary, Ministry of Defence, Rawalpindi and others PLD 1994 SC 22 ref.

Raja, Muhammad Bashir, Advocate Supreme Court and Arshad Ali Chaudhry, Advocate-on-Record 
for Appellants.

Muhammad Akram Sheikh, Senior Advocate Supreme Court and M.S. Khattak, Advocate-on-Record 
for Respondents.

a m

Date of hearing: 14th April, 2008.

JUDGMENT

MUHAMMAD NAWAZ ABBASI, J.— This appeal by leave of the Court, has been directed against 
the judgment dated 6-12-2006 passed by Federal Service Tribunal by virtue of which Service Appeal 
bearing No.l081(R)(C.S.) of 2004 filed by respondent No.l challenging the order passed by the 
departmental authority whereby he was awarded punishment of dismissal from service, was partly 
allowed and the penalty of dismissal from service was converted into reduction of pay by two stages 
in the time scale for a period of two years with direction of reinstatement in service.

2. The facts of the case in small compass, leading to the filing of this appeal are that Shafiq 
Muhammad respondent herein an Additional Commissioner in Income Tax Department, was sent on a 
foreign training in U.S.A. for a period of about three years from 24-8-1992 to 31-12-1995 and on 
completion of the training, he applied for ex-Pakistan leave, which was granted to him for 731 days 
from 1-1-1996 to 31-12-1997 vide notification dated 2-5-1996. The respondent on expiry of the leave, 
applied for fiirther leave which was declined vide order dated 5-1-1998 and he was directed to resume 
the duty. In consequence to the failure of the respondent to report for the duty, he was proceeded 
against for departmental action under the Government Servants (Efficiency and Discipline) Rules, 
1973, and was served with a show-cause notice through Embassy of Pakistan, Washington. The 
respondent submitted his reply to the show-cause notice and competent authority having considered 
the circumstances explained by him in the reply which genuinely prevented him to return to Pakistan, 
allowed him ex-Pakistan leave for another period of 365 days from the date of expiry of earlier leave 
vide notification dated 9-7-1998. Consequently, the show-cause notice was withdravra and 
departmental action against him was dropped. However, before expiry of the extended period of ex- 
Pakistan leave, the respondent on 15-12-1998 again sent an application for further extension of leave 
whereupon the department instead of acceding the request of respondent issued a fresh show notice to 
him on 23-2-1999. The respondent in reply to the show cause notice having given reasons for not 
resuming the duty, again requested for grant of ex-Pakistan leave. The competent authority after 
dispensing with the requirement of regular inquiry and completing formalities of law, concluded the 
departmental proceedings against the respondent with passing of the order of his dismissal from 
service vide notification dated 4-8-1999 which was conveyed to him on 18-8-1999 through usual 
channel of the Embassy of Pakistan, Washington, whereupon he filed a departmental appeal on 10-9- 
1999 which was rejected and on receipt of order rejection of the appeal, he preferred an appeal before 
the Federal Service Tribunal, Islamabad which was dismissed as time barred. This order was 
challenged by the respondent before this Court and ultimately this Court remanded the case to the 
Tribunal for decision of the appeal afresh on merits including the question of limitation. In post
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remand proceedings, the Tribunal partly allowed, the appeal of respondent vide impugned judgment 
whereby his dismissal from service was converted into reduction of pay by two stage in the time scale 

^or a period of two years and he was reinstated in service with direction that period during which he 
Remained out of service, would be treated as leave of the kind due, if any, at his credit and the 

remaining period as extraordinary leave without pay. The C.B.R. feeling dissatisfied with the order of 
Tribunal filed the present appeal before this Court in which leave was granted vide order dated 7-2- 
2007 as under:

"Leave to appeal was granted to examine as to whether the Tribunal had condoned the delay of 
4 years for justifiable reason and also to examine whether the Tribunal was justified to take the 
view that the absence of the respondent from the office of petitioner for 5 years can be 
condoned when the department on having taken into consideration the facts found that he was 
absent from service for about 12 years out of which 7 years' absence was properly explained 
but there was no ground to justify the absence for another 5 years which finding of the 
department dated 10-9-1999 was upheld by the Appellate Authority when his departmental 
appeal was dismissed on 15-3-2000."

3. Initially the appeal filed by the respondent before the Service Tribunal was dismissed in limine on 
the question of limitation and this Court vide judgment dated 27-7-2006 passed in Civil Petition 
No. 1422 of 2005 remanded the case to the Tribunal for decision of the appeal afresh after obtaining 
reply from the department on appeal as well as on miscellaneous application containing explanation 
for condonation of delay. In post remand proceedings, the Tribunal allowed the appeal of respondent 
vide impugned judgment.

4. The main ground of assailing the judgment of Tribunal before us in this appeal, relates to the 
question of condonation of delay in appeal before the Tribunal. The learned counsel for the appellant 
has contended firstly that the Tribunal after coming to the conclusion that the explanation offered by 
the respondent for condonation of delay was not sufficient, could have no justification to exercise 
discretion in favour of condonation of such a long delay and secondly that the long absence of 
respondent from duty without leave, was not deniable therefore, notwithstanding the principle of law 
that in the cases involving controversial question of fact regular inquiry as envisaged under the rules 
is necessary, the dispensation of such inquiry in the present case was not against the law and 
competent authority in exercise of powers under section 5(l)(iii) of Government Servants (Efficiency 
and Discipline) Rules, 1973, rightly while dispensing with the regular inquiry, passed the final order. 
Lastly, learned counsel argued that under section 4(1 )(a) of the Service Tribunals Act, 1973 a civil 
servant on expiry of 90 days from the date of filing the departmental appeal, is not supposed to further 
wait for decision of appeal and must file appeal within next 30 days, failing which the appeal would 
be out of time and in support thereof, has placed reliance on Nawab Khan v. Government of Pakistan 
PLD 1994 SC 222 and Secretary, Government of the Punjab v. Riaz ul Haq 1997 SCMR 1552.

5. Learned counsel for the respondent on the other hand, with reference to the judgments of this Court 
in Basharat Ali v. Director Excise and Taxation 1997 SCMR 1543, Managing Director, S.S.G.C. Ltd. 
V. Ghulam Abbas PLD 2003 SC 724 and Chief Engineer (North) v. Saifullah Khan Khalid 1995 
SCMR 776 without denying the position of law that if a departmental appeal/representation is not 
decided within a period of 90 days, the civil servant without waiting for the result of 
appeal/representation, can file an appeal before the Tribunal within next 30 days, submitted that an 
appeal filed before the Tribunal beyond 120 days from the date of order passed by the competent 
authority cannot be dismissed as barred by time for the reasons that the original order is merged in the 
order of the appellate authority, passed in appeal and without challenging the appellate order, an
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if
appeal against an original order may not competently succeed, therefore, the limitation of 30 days of 
filing an appeal before the Service Tribunal in a case in which the remedy of departmental 

^ppresentation/appeal is provided under the rules, would start from the date of communication of the 
^rder passed by the appellate authority. Learned counsel submitted that a civil servant without being 

aware of the reason of rejection of his appeal/representation may not be able to set up his case in 
appeal before the Tribunal and would not get a fair treatment in law.

6. Learned counsel argued that the Tribunal taking into consideration the extraordinary and abnormal 
situation leading to the absence of respondent from duty in the light of the facts of case in totality has 
rightly exercised discretion in favour of condonation of delay which was not unreasonable, unjust or 
imfair to be questioned before this Court. Learned counsel added that absence of respondent from 
duty without leave was not wilful rather it was due to the circumstances beyond his control and this 
fact was also acknowledged by the department by treating his case as that of hardship case, granted 
him ex-Pakistan leave for another period of one year. Learned counsel while summoning up his 
arguments, submitted that in view of the factual position in the background and plausible explanation 
of respondent for absence from duty, the condonation of delay by the Tribunal in its discretionary 
jurisdiction, was not contrary to law to be questioned.

7. The peculiar circumstances of the case in the background would give rise to the essential question 
for determination as to whether absence of respondent was wilful and he intentionally avoided to 
report for duty or he was prevented by the unavoidable circumstances to resume the duty. In the light 
of explanation of respondent that he under the compelled circumstances, prolonged his stay abroad', 
on the face of it, would suggest that his absence was not wilful, therefore, a contrary presumption 
would not be drawn without recording evidence and holding regular inquiry as the controversial 
question of fact whether absence was wilful or not, could not be decided on the basis of mere show- 
cause notice and its reply, therefore, the presumption of wilful absence raised by the competent 
authority for imposing major penalty of dismissal from service was not legal without providing a fair 
and proper opportunity of hearing to the respondent who was condemned unheard. Learned counsel 
lastly argued that the Tribunal in exercise of power udder section 5 of the Service Tribunals Act, 
1973, in the light of the facts of case, ihay modify the quantum of punishment and unless this 
discretionary jurisdiction is found to have been exercised beyond the scope of law, it may not call for 
interference of this Court.

8. Section 5 of the Service Tribunals Act, 1973, provides that Tribunal may confirm, set aside, vary or 
modify the order appealed against in an appropriate manner. The careful examination of this provision 
would show that only limitation on the power of the Service Tribunal is to satisfy the test of 
reasonableness. Section 5 of Service Tribunals Act, 1973, provides as under:-

"5. Power to Tribunals.— (1) A Tribunal may, on appeal confirm, set aside, vary or modify 
the order appealed against.

(2) A Tribunal shall, for the purpose of deciding any appeal, be deemed to be a Civil Court 
and shall have the same powers as are vested in such Court under the Code of Civil Procedure, 
1908 (Act V of 1908), including the powers of—

(a) enforcing the attendance of any person and examining him on oath;

(b) compelling the production of documents;
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(c) issuing Commission for the examination of witnesses and documents."

In the present case, it appears that Tribunal having considered the question of law and facts raised 
the appeal formed an opinion that the extreme penalty of dismissal from service was not in 

consonance with the nature and gravity of charge of absence from duty without leave and while 
exercising power under section 5 ibid, converted major penalty of dismissal from service into 
stoppage of two increments for a period of two years and careful perusal of the record would not 
suggest that discretion was exercised beyond the scope of law. The learned counsel for the appellant 
also has not been able to satisfy us that the Tribunal has committed any wrong in exercising the 
jurisdiction on the basis of test of reasonableness or settled principle of law on the subject, which may 
be treated a jurisdictional error calling for the interference of this Court. The scope of interference of 
the Supreme Court in a case under Article 212(3) of the Constitution is confined to the extent of 
satisfaction of the court regarding involvement of substantial question of law of public importance, 
therefore, unless the order passed by the Tribunal unless is found to have been passed without 
jurisdiction, or coram non judice, mala fide or illegal, in respect of substantial question of law, this 
Court may not interfere in the matter in exercise of its powers under Article 212(3) of the 
Constitution. In the present case, it appears that Tribunal firstly exercised discretion in favour of 
condonation of delay for the consideration that absence without leave may not be deliberate and 
intentional rather it was due to the abnormal situation which prevented the respondent to return 
Pakistan and secondly, keeping in view the nature of charge and the circumstances under which 
respondent could not resume duty, it exercised discretion in favour of lesser penalty in the interest of 
substantial justice. The law authorizes the Tribunal to make a decision on the question of penalty 
awarded to a civil servant by the departmental authority and substitute the quantum of punishment in 
an appropriate manner in a suitable case in its discretion within the statutory command and this is 
settled law that a judicial power exercised in discretionary jurisdiction, is not supposed to be 
interfered by a higher judicial forum for collateral consequence in its discretion.

10. It is clear that Tribunal has to follow the limitations and restrictions of law in exercise of 
discretion in a manner, which may not offend the spirit of law. The concept of discretion in judicial 
power is to advance the cause of justice and exercise of this power in a judicious manner in aid of 
justice and not to perpetuate injustice whereas the executive authorities have different considerations 
for exercise of such power. The judicial norms do not permit to encourage continuation of exercise of 
jurisdiction by a State functionary to deprive a person from his legitimate rights. It would be highly 
unlikely that Supreme Court imbue the discretionary action of a public functionary if the same was 
done in violation of the recognized principles of exercise of discretionary power. The distinction in 
the recognition of an action of a person and governmental authorization of public officer can be 
demonstrated by the test of determination whether deprivation of a right was the result of such an 
action of individual or the breach of law by a public authority. The deprivation of some right or 
privilege is caused in consequence to an official act and the party charged with the deprivation is a 
person who acted as public functionary, therefore, the judicial powers necessarily have to be exercised 
in aid of protecting the rights and must not be exercised in aid of injustice. In the light of the facts and 
circumstances of the present case, the exercise of discretion by the Tribunal in condoning the delay as 
well as disposal of appeal with reduction of punishment without remand of case to the departmental 
authority for holding inquiry was quite in accordance with the concept of substantial justice in such a 
case of hardship.

11. The respondent proceeded abroad with the permission of department and was also subsequently 
allowed ex-Pakistan leave on humanitarian ground, therefore, the element of wilful absence is not 
present in view of repeated explanation of respondent regarding his difficulty, sought extension in ex­
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Pakistan leave. The department at the first instance treating it a hardship case allowed ex-Pakistan 
leave and subsequently without change of circumstances, taking a harsh view, initiated departmental 

proceedings against him and ultimately awarded him extreme penalty of dismissal from service and in 
^hese circumstances, the remand of the case to the department would be futile. The regular inquiry in 

the departmental proceedings is a rule and dispensation is an exception depending on the facts, of a 
therefore, the question whether regular inquiry in a case is necessary or not, it is to be kept in 

mind as to whether an adverse inference drawn without making probe into the facts in the light of 
explanation of a civil servant, would not amount to condemn a person unheard. The courts must not 
ignore cardinal principle that the hearing simpliciter does not mean providing of opportunity of 
written explanation to the show-cause notice rather in the facts of each case, it must be seen that the 
enquiry is just, proper and fair, therefore, no general rule can be laid down for dispensation of regular 
inquiry. The departmental proceeding on the charge of misconduct is a sort of semi-criminal 
proceeding in which initial burden is on the department to prove the charge and if the allegations are 
denied by the accused official the charge caimot be proved without producing evidence. In the present 
case, the stand of respondent, right from beginning, was that his absence was not wilful rather due to 
unavoidable circumstances, he was prevented from resuming duty. In view thereof, the procedure of 
dispensation of inquiry adopted by the department, was contrary to the law laid down by this Court 
and consequently, the finding of the Tribunal in the peculiar facts an' circumstances of the present 
case, that regular inquiry was essential to ascertain as to whether the question of wilful absence and 
dispensation of such an inquiry was not in accordance with the spirit of law in the given facts, was 
unexceptional. In view thereof, the major penalty of dismissal from service without regular inquiry 
was not justified. The contention that the Tribunal should have remanded the case instead of disposal 
of appeal on merits was not raised before the Tribunal and now it is too late to undertake such a futile 
exercise of remanding the case at this stage.

12. In the light of general principle, appeal before the Tribunal appeared to be time barred but in view 
of circumstances pleaded therein, no exception could be taken to the condonation of delay by the 
Tribunal as the objection could conveniently be overruled in view of the fact that the order of 
dismissal of appeal was conveyed to the respondent vide letter, dated 15-3-2000 and he immediately 
thereafter filed the appeal, therefore, in view of his bona fide, the objection of limitation, may have no 
significance. This Court in Haji Kadir Bux v. Province of Sindh 1982 SCMR 583 in similar 
circumstances, held that a civil servant could wait till communication of decision of departmental 
appeal and would not be non-suited on technical grounds.

case.

13. In the light of above discussion, we are of the considered view that the discretion exercised by the 
Tribunal in condoning the delay and disposal of appeal on merits with conversion of penalty of 
dismissal from service into stoppage of increment, was not illegal or improper exercise of jurisdiction. 
The departmental proceedings were initiated against the respondent in the year 1998 which continued 
for a period of about 10 years and the impugned judgment having been already given effect, 
respondent was performing his duty and in view thereof, it is not proper for this Court to interfere in 
the judgment of the Tribunal at this stage on technical grounds. Learned counsel has not been able to 
convince us that the discretionary jurisdiction exercised by the Tribunal in respect of condonation of 
delay and conversion of penalty was arbitrary, illegal or un-reasonable to attract the jurisdiction of 
this Court under Article 212(3) of the Constitution.

14. The upshot of above discussion is that the instant appeal has no merit and same is accordingly 
dismissed with no order as to costs by majority of two to one.

(Sd.) Muhammad Nawaz Abbasi, J
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(Sd.) Ijaz-ul-Hassan Khan, J

^add my separate judgment.

(Sd.) Mian Harold Farooq, J

MIAN HAMID FAROOQ, J.— I have had the advantage of reading the judgment authored by my 
learned brother Muhammad Nawaz Abbasi J, for whom I have great regard and whose legal acumen I 
have always admired, however, I find myself unable to agree with his views, findings and 
conclusions, thus I propose to write dissenting judgment.

2. The appeal in hand, by leave of the Court, proceeds against the judgment dated 6-12-2006, 
‘whereby. Federal Service Tribunal (hereinafter called as Tribunal) partially accepted respondent's 
appeal in the following terms

"(10) In view of the above discussion both in favour and against the appellant, we convert the 
punishment of major dismissal to that of major penalty of reduction of his pay by two stages in 
the time scale for a period of two years in which he was working at the time when dismissal 
from service was imposed. He shall accordingly be reinstated in service. The period during 
which the appellant remained out of service will be treated as leave of the kind due to him if 
any at his credit and the remaining as extraordinary leave without pay.

(11) The appeal is partly accepted as above with no orders as to costs. Parties be informed."

3. Facts of the case, in brief, are that respondent No.l (respondent) was working as Additional 
Commissioner in Income Tax Department, when, he was deputed for foreign training in the U.S.A. by 
the Government of Pakistan with effect from 24-8-1992 to be completed on 31-12-1995; on the said 
date, the respondent applied for ex-Pakistan leave and he was granted 731 days ex-Pakistan leave 
from 1-1-1996 to 31-12-1997 vide information dated 2-5-1996; subsequently, further ex-Pakistan 
leave for 365 days with effect from 1-1-1998 was granted to the respondent vide notification dated 
9-7-1998; the respondent filed yet another application seeking further extension of ex-Pakistan leave, 
but the department refused to grant the same and issued him a show-cause notice dated 23-2-1999, 
which was replied by the respondent explaining the reasons for not assuming duty. The reply to the 
show cause notice was found unsatisfactory by the department and thus major penalty of dismissal 
from service was imposed upon the respondent, vide notification dated 4-8-1999. His departmental 
appeal, filed on 10-9-1999, was rejected on 15-3-2000. Respondent, on 27-12-2004, filed grossly time 
barred appeal before the Federal Service Tribunal, which dismissed it as time barred, however this 
Court, on 27-7-2006, remanded the case to the Tribunal for fresh decision of the appeal on merits 
including the question of limitation. In post remand proceedings, the Tribunal condoned the delay of 
almost five years and accepted the appeal, vide impugned judgment dated 6-12-2006 in the terms 
noted above. Feeling aggrieved by the said judgment, the department filed the petition for leave to 
appeal (C.P.No.72 of 2007) and this Court, on 7-2-2007, granted leave to appeal in the following 
manner:—

"Leave to appeal is granted to examine as to whether the Tribunal had condoned the delay of 4 
years for justified reason and also to examine whether the Tribunal was justified to take the 
view that the absence of the respondent from the office of petitioner for 5 years can be 
condoned when the department on having taken into consideration the facts found that he 
absent from service for about 12 years out of which 7 years absence was properly explained

was

http://WWW.pakistanIawsite.com/LawOnIine/1 aw/content21,asp?Casedes=2008S1217 1/6/2014

http://WWW.pakistanIawsite.com/LawOnIine/1


Page 10 of 12Case Judgement

'i-
but there was no ground to justify the absence for another 5 years which finding of the 
department dated 10-9-1999 was upheld by the Appellate Authority when his departmental 
appeal was dismissed on 15-3-2000."

4. Learned counsel for the parties were heard at length and I have examined the available record. 
Admittedly, respondent's appeal before the Tribunal was barred by almost 5 years. Straightforward 
undisputed facts, with regard to limitation, are that respondent's appeal, filed on 10-9-1999, was 
rejected by the department on 15-3-2000 and he filed the appeal before the Tribunal on 27-12-2004, 
thus, his appeal, more precisely, was barred by 4 years 9 months and 11 days. Respondent did file the 
application for condonation of the delay before the Tribunal. The only ground agitated in the said 
application and canvassed by his learned counsel before the Tribunal as well as before this Court was 
that "no intimation about rejection of departmental appeal was communicated to the appellant in 
U.S.A, where he was staying in connection with the treatment of his ailing daughter" and after coming 
to Pakistan the respondent came to know about rejection of his appeal and thereupon he filed the 
appeal before the Tribunal and the time for filing the appeal would run from the date of knowledge. 
The said plea of the respondent was duly dealt with by the Tribunal in para.8 of the impugned 
judgment and the learned Tribunal after finding that the plea of the appellant does not appeal to 
reasons as all the communications addressed to the appellant through the Embassy of Pakistan were 
received by him and the claim that the decision about rejection of his appeal, which was routed 
through the same agency i.e. Embassy of Pakistan Washington D.C, was not received seemed to be 
doubtful, repelled the contention of the respondent. The learned Tribunal after rendering elaborate 
findings on the question of limitation and repelling the contention of the appellant, on which the delay 
was sought, however, strangely, condoned the inordinate delay on the unheard ground that "the 
penalty is extreme". It is appropriate to reproduce Para-8 of the impugned judgment, which reads as 
under:—

"(8) The point that needs to be examined at the preliminary stage is whether the appeal is 
barred by time and therefore hit by limitation. From the record of the case it is clear that the 
appellant was imposed upon the major penalty of dismissal from service vide impugned 
notification dated 4-8-1999 which was received as stated by the appellant on 18-8-1999 
through the Embassy of Pakistan, Washington. The appellant preferred a departmental appeal 
on 10-9-1999 which was rejected by the department on 15-3-2000. The appellant claims that 
he did not receive any intimation regarding the rejection of his departmental appeal and that it
was only when he came to Pakistan in the year 2004, on his enquiry with the department
regarding the fate of his departmental appeal that he was informed that the departmental
appeal has been rejected. The contention of the appellant that he did not receive intimation
regarding the rejection of his departmental appeal does not appeal .to reason as all
communications addressed to the appellant through the Embassy of Pakistan. Washington
were admittedly received by the appellant and the claim that only the rejection of his
departmental appeal which was also routed through the same agency i.e. the Embassy of
Pakistan,
Washington D.C, was not received seems to be at the very least doubtful. It appears to be a 
convenient ploy on the part of the appellant to justify the lapse on his part in seeking timely 
redressal before a competent forum including this Tribunal. He remained silent for almost five 
years and only on return to Pakistan he chose to agitate his case before this Tribunal on the 
plea that he had not received intimation about the rejection of his departmental appeal. We are 
not inclined to accept the contention of the appellant that he did not receive the intimation
regarding the rejection of his departmental appeal especially as he does not deny having
received all other relevant communications through the same i.e. Embassy ofsource
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i
Pakistan, Washington D.C. However, as the penalty is extreme i.e. dismissal from service we
with some reluctance condone the delay."

It is evident from the above, that the Tribunal after refuting the only contention raised by the 
respondent, qua condonation of delay, surprisingly, condoned the delay only for the reason that "the 
penalty is extreme." I earnestly feel that this inordinate delay of almost 5 years could not be condoned 
on the conjectural ground that "the penalty is extreme". It is settled law that a litigant seeking 
condonation of delay has to explain delay of each and everyday for not filing lis within the prescribed 
period. In this case, the departmental appeal was rejected on 15-3-2000, (which order according to the 
finding of the Tribunal itself was received by him through the Embassy of Pakistan, Washington D.C) 
and he filed the appeal after almost 5 years, therefore, tliere was no reasonable, legal and valid 
justification for condonation of the said inordinate delay. The Tribunal after rendering aforesaid 
findings and rejecting the plea of the respondent and coming to the conclusion that the appeal was 
barred by almost 5 years erroneously condoned the delay on the ground that the penalty is harsh 
incomplete oblivion of the fact that valuable rights had accrued in favour of the appellant, which 
could not be denied on flimsy ground. Here it appears appropriate to refer the case of Mst. Hajran v. 
Sardar Muhammad PLD 1970 SC 287, wherein it was held by this Court that the involvement of 
valuable rights of the petitioner does not furnish proper ground for condonation of delay in a civil 
matter. In another case reported as Water and Power Development Authority v. Aurangzeb 1988 
SCMR 1354, this Court while deciding the question of limitation upheld the finding of the Tribunal 
viz. "it is well settled that after the prescribed period of limitation has elapsed, the door of justice is 
closed and no plea of injustice, hardship or ignorance can be of any avail unless the delay is properly 
explained and accounted for". A portion of para-5 of the judgment is reproduced bellows:—

"In such a context, however, the sole submission of the learned counsel for the petitioner is 
that if the delay in filing the appeal is not condoned, injustice done to the petitioner shall he 
perpetuated and thereby he shall suffer an irreparable loss caused by the impugned order. 
Learned Tribunal held that the law on the point, however is well settled that after the
prescribed period of limitation has elapsed, the door of justice is closed and no plea of
injustice, hardship or ignorance can be of any avail unless the delay is properly explained and
accounted for. For these reasons the application for condonation of delay was rejected and,
consequently, the appeal was dismissed vide the impugned order.

We have examined the submissions made by the learned counsel and find no substance in 
them. The impugned order is unexceptionable. Leave refused and the petition is, consequently, 
dismissed. (Underlining is mine).

6. Now dealing with the plea of the learned counsel for the respondent regarding exercise of 
discretion by the Tribunal. The learned Tribunal, as noted above, after rejecting the plea of the 
respondent for condonation of delay, condoned the delay of 5 years simply on the ground that the 
penalty is harsh, thus to my mind, the learned Tribunal exercised its discretion arbitrarily, capriciously 
and in a fanciful manner. It is true that the superior Courts normally do not interfere in the 
discretionary orders passed by the subordinate Courts, but it is equally true that when the discretion 
was exercised by them unreasonably, unjustly, arbitrarily and in a fanciful manner, of course, it is the 
duty of superior Courts to interfere in such-like orders. In this case, I feel that the Tribunal exercised 
discretion against all the recognized principles laid down by the superior Courts for exercise of 
discretion, therefore, this Court has ample powers to interfere in the discretion exercised by the 
Tribunal. Reference can be made to the cases of Shahzada Muhammad Umar Beg v. Sultan Mahmood
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4.
i?'' Khan and another PLD 1970 SC 139 and Nawaz Khan and another v. Government of Pakistan 

through Secretary, Ministry of Defence, Rawalpindi and others PLD 1994 SC 222.

. In the above perspective, I have examined the impugned judgment and find that the same is not 
sustainable in law and the respondent's appeal before the Tribunal was liable to be dismissed on the 
ground of limitation as it grossly barred by time. The Tribunal acted illegally and in complete 
ignorance of law while condoning the delay and thus I am persuaded to reverse the judgment.

8. For the foregoing reasons, the appeal in hand is allowed and the impugned judgment dated 6-12- 
2006 passed by the Service Tribunal is set aside and the respondent's appeal stands dismissed on the 
ground of limitation. No order as to costs.

Appeal dismissed.M.B.A./C-6/SC
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::95SCMR950 0
[Supreme Court of Pakistan]

Present: Ajmal Mian, Zia Mahmood Mirza and Muhammad Munir Khan, JJ

ANWAR MUHAMMAD —Appellant

versus

GENERAL MANAGER, PAKISTAN RAILWAYS, LAHORE and another—Respondents

Civil Appeal No. 415 of 1992, decided on 30th November, 1994.

(On appeal from the judgment dated 1-9-1991 of the Federal Service Tribunal, Islamabad, passed in 
Appeal No. 96(L)/1991).

(a) Constitution of Pakistan (1973)-----

------ Art. 212(3)-----Adverse remarks-----Departmental appeal against adverse remarks although was
not dismissed on point of limitation, yet appeal before Service Tribunal was dismissed on point of
limitation---- Validity-----Leave to appeal was granted to consider whether Service Tribunal was
justified to dismiss appeal on ground of limitation when Competent Authority did not dismiss the 
same on said ground but dismissed the same on merits.

A Guide to Performai^s Evaluation, para. 3.39 ref

(b) Civil service-

■Departmental Authoritw-had-UioL_dismissed
departmental appeal on ground of limitation but on merits---- No objection having been raised befnm
Departn^ntal Authority relating to limitation. Authority wmilti-be__deemed to have condoned-J.ha—
delay----  ---- -
limitation---- Case was remanded to Service Tribunal for decision afresh on merits.

---- CiaiMit-Ution_Q-l-£akistan--(T-9V3)r- Art. 21-2-/ /

thus, have decided the same on merits and not on

S.M. Masood, Advocate Supreme Court and Sh. Masood Akhtar, Advocate-on-Record for 
Appellant.

Ch. Fazle Hussain, Advocate Supreme Court and Ch. Muhammad Aslam, Advocate-on-Record for 
Respondents.

Date of hearing: 30th November, 1994.

JUDGMENT

AJMAL MIAN, J.---- This is an appeal with the leave of this Court against the judgment dated
1-9-1991 passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the Tribunal, 
in Appeal No. 96(L) of 1991, filed by the appellant against the order dated 9-4-1991 of respondent 
No.2, dismissing his representation treated as an appeal against the adverse remarks recorded in his
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A.C.R. for the period ending on 31-12-1983 under column (2)(F) 'Ability to work under stress and 
J^in', . "Below average", dismissing the same on the ground that the appellant's above 
^)resentation/appeal was hopelessly time-barred. Leave to appeal was granted to consider the 
question, whether the Tribunal was justified to dismiss the above appeal on the ground of limitation 
when the competent authority did not dismiss the same on the above ground but dismissed it on 
merits.

2. The brief facts are that the appellant received intimation about the above adverse remarks through 
the department's letter dated 15-5-1984. The appellant filed a representation/appeal before the 
Divisional Superintendent instead of filing the same before the General Manager, Pakistan Railways. 
In response to the above representation, the appellant received Divisional Office, Rawalpindi's Letter 
dated 2-9-1984 for Divisional Superintendent, P.R. Rawalpindi, intimating to him that the appeal 
against the adverse remarks had been rejected by the competent Authority. It appears that after the 
lapse of several years, the appellant made a representation dated 8-1-1991 to the General Manager. 
The appellant received a letter dated 9-4-1991 for General Manager intimating him that his 
representation dated 8-1-1991 against the adverse remarks recorded in his A.C.R. for the period from 
31-5-19$3 to 31-12-1983 had been considered and rejected by the competent Authority. Against the 
above order, the appellant filed the aforesaid service appeal, which was declined for the above reason. 
Thereupon, the appellant filed a petition for leave to appeal, which was granted to consider the above 
question.

3. In support of the above appeal, Mr. S.M. Masood, learned Advocate Supreme Court appearing for 
the appellant, has submitted that the representation made by the appellant to the Divisional 
Superintendent was incompetent as the latter was in fact the Countersigning Officer on the A.C.R. 
and, therefore, in terms of Para. 3.39 of "A Guide to Performance Evaluation", the competent 
Authority was the General Manager and, hence, the appellant's earlier representation dated 
15-5-1984 and the order passed thereon by the Divisional Superintendent were without jurisdiction. 
His further submission was that though the period for filing of a representation in terms of Para. 3.31 
is thirty days but as the General Manager had not rejected his representation dated 8-1-1991 on the 
ground of limitation and had declined the same on merits, the Tribimal could not have dismissed the 
above service appeal on the ground that the appellant's representation dated 8-1-1991 to the General 
Manager was time-barred.

Ch. Fazle Hussain, learned Advocate Supreme Court appearing for the respondents, is unable to 
contradict the fact that the Divisional Superintendent was in fact the Countersigning Officer and, 
■therefore, para. 3.39 which reads as follows:-

"3.39 The words 'competent authority' in the last sentence of Para 3.37 mean an authority next higher 
than the Countersigning Officer. All decisions on the representations against adverse entries in 
confidential reports should be taken by such an authority."

is attracted to in the case in hand.

4. Since the representation dated 15-5-1984 was incompetent and so also the order passed thereon by 
the Divisional Superintendent, it was open to the General Manager to have dismissed the appellant's 
above representation dated 8-1-1991 on the ground of limitation but since no objection was raised in 
respect of the limitation and the same was decided on merits, the General Manager in fact impliedly 
condoned the delay. In this view of the matter, the Tribunal should have decided the appellant's 
service appeal on merits. We would, therefore, allow the above appeal with no order as to costs and
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would remand the case to the Tribunal to decide the above service appeal on merits after notice to the 
^^rties.

A.A./A-1221 Appeal accepted.
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m2006 S C M R 1240

[Supreme Court of Pakistan]

Present: Iftikhar Muhammad Chaudhry, C.J. and Mian Shakirullah Jan, J

MUHAMMAD ILYAS KHOKHAR and 24 others—Petitioners

Versus

FEDERATION OF PAKISTAN and others—-Respondents

Civil Petitions Nos.2002, 2023, 2024 to 2046 of 2004, decided on 20th March, 2006

(On appeal from the judgment, dated 8-7-2004 passed by the Federal Service Tribunal in Service 
Appeals Nos.269(P) CS of 2000 270(R) CS of 2000 61(P) CS of 2000, 62(P) CS of 2000, 718(R) CS 
of 2000 64(P) CS of 2000, 260(P) CS of 2000, 261 (P) CS of 2000, 262(P) CS of 2000, 263(P) CS of 
2000, to 268(P) CS of 2000, 60(P) CS of 2000, 714(R) CS of 2000, 717(R) CS of 2000, 63(P) CS of 
2000, 719(R) CS of 2000, 720(R) CS of 2000, 736(R) CS of 2000, 737(R) CS of 2000, 738(R) CS of 
2000 and 739(R) CS of 2000).

(a) Civil Servants Act (LXXI of 1973)—

-—Ss. 3(ii) & 9(b)—Constitution of Pakistan (1973), Art.212(3)—Promotion—Terms and conditions 
of service—Departmental Circular varying the terms and conditions of service was in violation of and 
in conflict with Ss.3(ii) & 9(b), Civil Servants Act, 1973 as department had no lawful authority to lay 
down policy, unless the same was approved by the Establishment Division in accordance with the 
Rules of Business as well as the relevant law on the subject—Ex-post facto approval to such circular 
by the Establishment Division would not make the circular valid and legal which had no legal 
backing.

(b) Service Tribunals Act (LXX of 1975)—

—Ss. 4 & 5—Constitution of Paki.stan ('1973T Art.212(31—Appeal to Service Tribunal was barred 
by time—Service Tribunal had_tbe. jurisdiction to condone the delay, if anneals were beyond the 

jCourt-declined-interference in the mattenof condonation of delay by the~Sefvicelimitation—Sup
Tribunal.

Managing Director, Sui Southern Gas Company Ltd., Karachi v. Ghulam Abbas PLD 2003 SC
724 ref

Ch. Mushtaq Ahmed Khan, Senior Advocate Supreme Court with M.S. Khattak, Advocate-on- 
Record for Petitioners.

Mrs. Naheeda Mehboob Elahi, Dy. A.-G., Fazal Elahi Siddiqui, Advocate Supreme Court with 
Ch. Akhtar Ali, Advocate-on-Record for Respondents.

Date of hearing: 20th March, 2006.
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UDGMENT

IFTIKHAR MUHAMMAD CHAUDHRY, C.J.— Petitioners seek leave to appeal against the 
judgment, dated 8-7-2004.

2. Facts necessary for disposal of the instant petitions are that as back as on 23-1-1974, the 
Establishment Division constituted Accounts Group. Later on the relevant O.M. was amended on 3-3- 
1976 wherein mode of induction in the I.D.C. was specified. The system of mode of 
induction/promotion as per the quota specified therein continued till 1999 when vide Circular 
No.l016-DlR(A)/3-l/lnduction/97, dated 8-9-1999, the Auditor-General modified some of the 
conditions noted therein with regard to the promotion to the higher grade. As a result whereof, the 
officers of the office of Auditor-General who were not holding qualifications like I.C.M.A., 
I.C.A.P./MBA/M.Com./M.Sc. (Computer Science) had been denied the chance of promotion. 
Consequently, their juniors who were possessing such qualifications were inducted in the I.D.C. 
leaving behind some of the seniors though they had long service at their credit and age-wise they were 
also seniors.

3. Thus, being aggrieved from the decision of the department, they preferred appeals before 
the Service Tribunal which have ultimately been accepted vide impugned judgment, concluding para, 
therefrom is reproduced hereinbelow:-

"24. For the aforesaid reasons, we are constrained to set aside the impugned circular of the 
Auditor-General dated 8-9-1999 read with Establishment Divisions' aforesaid letter dated 19- 
1-2001 and direct the respondents that induction in the I.D.C. should continue to be made in 
line with para.4 of the Accounts Groups O.M. dated 23-1-1974 as amended in 1976."

4. Learned counsel for the petitioners contended that the circular issued in 1999 was 
subsequently got approved by the Auditor-General from the Establishment Division, therefore, it has 
got a legal sanctity and any action taken under it, shall stand ratified. On the other hand, learned 
Deputy Attorney-General as well as the learned counsel appearing for the caveators stated that the 
Auditor-General had no lawful authority to change the terms and conditions to the disadvantage of the 
respondents, inasmuch as the Establishment Division also carmot give approval to a circular whicli 
has got no legal backing. Therefore, under the circumstances the Service Tribunal had rightly declared 
the said circular illegal.

5. We have heard the learned counsel and have gone through the impugned judgment. It is to 
be noted that the Tribunal proceeded to accept the appeals filed by the respondents for the following 
reasons:—

"(i) The impugned circular has materially changed the service prospect of the appellants who 
were now almost barred from induction in the I.D.C. and subsequent promotion which will 
cause them to he stagnant and with obvious financial consequences.

(ii) The change is in violation of section 3(ii) of the Civil Servants Act, 1973 which 
prescribes that terms and conditions of service shall not be varied to the disadvantage of a 
civil servant.
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(iii) The impugned circular is in violation and in conflict with section 9(b) of the Civil 
Servants Act, 1973 because the basic formula of 50:50 whereby departmental promotees are 
to be inducted into the I.D:C. has not been changed, induction/promotion in the IDC cannot 
be altered to the disadvantage of senior persons who have been considered on the basis of 
seniority-cum-fitness in accordance with Appointment. Promotion and Transfer Rules, 1973 
with prospects of rising up posts in B-19 and above."

6. Learned counsel when called upon to explain as to whether the Auditor-General under the 
original O.M. No.l /2/74-ARC dated 23-1-1974 or amended O.M. No.2/1-75/ARC, dated 3-1-1976 
enjoys authority or the jurisdiction to change the policy by exercising the powers which have not 
been delegated to him by the Establishment Division, frankly stated that except the policy as well as 
the impugned circular, there is no other instrument on record conferring the authority on him, 
however, his argument was that the Establishment Division had subsequently given the approval of 
the impugned circular with ex post facto on 19-1-2001.

7. We have examined his arguments and also considered the letter of the Establishment 
Division dated 19-1-2001 but in our considered opinion the ex post facto approval of the 
Establishment Division would not make the circular valid and legal for the reasons that the circular 
itself is in conflict with the provisions of section 3(ii) read with section 9(b) of the Civil Servants 
Act, 1973. It may be noted that as far as the Auditor-General is concerned, he in his capacity has got 
no lawful authority to lay down the policy unless it is approved by the Establishment Division, its 
accordance with the Rules of Business as well as the relevant law on the subject.

8. Keeping in view these facts and circumstances, the Tribunal has rightly held that as far as 
the circular is concerned, it has got no legal backing or sanctity. Learned counsel conceded that 
subsequently the impugned circular issued in 1999 by the Auditor-General has been withdrawn. 
This fact itself proves that it had no legal value, therefore, the Government did not allow it to 
continue to hold the field. Learned counsel further contended that as for as the appeals filed by the 
respondents before the Tribunal are concerned the same were barred by time, in this behalf, it may 
be noted that the Service Tribunal had the jurisdiction to condone the delay if those were beyond the 
limitation and interference by Supreme Court in the order of the Service Tribunal, condoning the 
delay in filing appeal before it would not advance the cause of justice in view of the law laid down 
in the case of Managing Director, Sui Southern Gas Company Ltd., Karachi v. Ghulam Abbas PLD 
2003 SC 724.

9. Thus, for the foregoing reasons, we see no substance in these petitions, therefore, the 
same are dismissed. Leave refused.

M.B.A./M-78/SC Leave refused.
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iMuhdfrnniiil lUi^d nhdr\ J , I
'f irrigation possessed by Lbe pre-emptor should be joint with the right 

; 4 jriached to the property srtld. In the instant case, the pre-emptor has not at 
i r siife®®*' able to prove that the bed of the wate/course or the water itself are

bi' right to pre-emption as a sharer in an appendage (^Jutf'i-i-khalit) withy-| 
of the neighbours who draw water for their lands from the sift*

^^ernment watercourse and over whose lands he does not in any » - , . , .
exercise the rights of a dominant tenement, nor is he even the owner of tS pre-emptor. He could not have proved it either because
servient teneinent" ^ watercourse even if kassi was not the one participated or

“Icjointiy owned by him, for, it belonged to the Government including the canal 
10. To the above, we would like to add one thing that in j, Ct^ater running therein.

Government watercourse not only the bed of the watercourse but also tlif ■ ,
water, belongs the Gover...u...t. The wisdom .ed in the prirtciph;: I aforesaid discussion brings us to an inescapable conclusn..
quite evident because when one party is a participator jointly in the flow§^ ii&atThe pre-empt(^ r^ondent in instant case was neither contiguous 
water or of the watercourse, it has the authority to stop such water ort. I: .pwner nor a shafi-i-khaut and, therefore, was wrongly held so by the 
interfere with the flow thereof. In order to avoid future complications in tfe Courts The instent petition a^ ‘"to appeal is hereby
exercise of that right, the superior right of being a ‘shafi-i-khaliV is given toi judgment dated 28.2^003 of the learned High Court

.pre-emptor. In the instant case, the Government canal water and the conr® ll'*' set asideand the ^e-en^tion suit brought by the respondents is hereby, 
thereof do not belong either to the pre-emptor or to the vendee. Both recehri j|j^*8nussed. Parties to bear their own costs, 
v/ater from the Government canal as of right exercised independently an^ 
hence none can claim superior right against the other. The ruling aforesaid 
v/as followed by this Court in case of Pir Ghulam (1979 SCMR 360) where il 
iv/as categorically held that the right of pre-emption under the doctrine ef 

‘shafi-i-khalit’ is ^hot extended at all if both the lands in question are 
irrigated from a common channel. "Right to discharge v/ater” from one land 
over another land was determined to he altogether different and dishncl 
from receiving water from a common channel. In the instant case 7 

r> pre-emptor claims to he rec.;iving water from a common channeTand cannor ' f 
‘^claim that he has a "right to discharge" vvater from his laild to the land said; 1

t
G

I
Petition allowk r

• ;■

^LJ 2^004JSa435^ 
[Appellate Jurisdiction]

Present; Mian Muhammad Ajmal and Syed Deedar Hussain Shah, JJ. 

; :'. MUHAMMAD HANIF BUKHARI and another-Appellants
■4

versusor vice versa.
r <■ ■ PRESIDENT, nation; C. BANK OF PAKISTAN HEAD OFFICE, 

KARACHI and others—Respondents

. C.A. Nos. 1298 & 1309 oT2000, decided on 22.3.2004.

(On appeal from the judgment/order of the Federal Service Tribunal, 
Islamabad, dated 31.5.1999, passed in Appeals Nos. 327(R) &

340 (R) of 1999)

11. We have already determined that the ‘kassV in dispute receivei 
iwater from 'paharpur' canal and hence it cannot be exclusively claimed by 
the pre-emptor. Even if it is presumed for the sake of argument that both thr 
properties are irrigated from the 'kassV, still, the pre-emptor has no superior 

' - right because on the one hand it breaks the contiguity through and through 
and on the other hand, pre-emptor is not a participator in the right d 
irrigation, f9r, it is mcercised by both the lands independent of each other,.
The case of pre-emptor is rather worst because he is not an owner of ‘iiossi' h ^ 
which is located altogether in a different village. , f^Cionstitution of Pakistan, 1973--
; 12. Let us examine this aspert inthe li^t of S^on 6 of NWF? , gS & 187-Discrimination.-Dismissal from service-Aupeals hpfnrp
/ Pre-emption Act, 1987 which defines a shafi-i-khalit as follows:- seririce Tribunal failed on point of limitation-Validity-Decision of cases

"Explanation: ,V on mgri^always^toTe eiigHTf^ed instead~^Wif^fing^fTitigants for ^
............ .. . .©^technical reason indudingSlimitation-Matters remanded to tribuhal for N

II. "Shafi-i-khabt m^ns a partiapator m the ^ecial “ ffpn3e^b437] A & B
attached to the immovable property sold, such as ngM»
passage, right of passage of water or right of irrigation." p , V Hafiz S. A Rehman, Sr. ASC for Appellants (in both appeals)

The very section in unambiguous terms indicates that a ‘shafi-i-khalit > I Farooq, ACS & Mr. M.A. Zaidi, AOR for Respondents Nos. 3-5,
r, the right of irrigation attached to the property sold as a special right, toth appeals).
^a participator in that right. In simple words ^)ne can say that the right ^

iv.-:- : ■■i-
/-:■ ■■

[
t

■'t -
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■i
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1;

!
- , Date of hearitig: 22.3.2004.

ill .A-
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(Sycd Dcc.clar llusaain Shah, .J.j I■>.jn

Muhammad iQUAiXi^LAUDiiKiilv. Skcrktaky, Ministry 
OF Industries & Production, Go\rr. of Pakistan 

(Iftikhar Muhammad Chaudhry, J.)

SC -137

JUDGMENT

Syed Deedar Hussain Shah, J.-By this common judgment v 
propose to dispose of these appeals, which are directed against a consoliW 
judgment of the Federal Service Tribunal, Islamabad (hereinafter referrsdi 
as the Tribunal) dated 31.5.1999, passed in Appeals Nos. 327(R) and 34ft(f 
of 1999, respectively. 5

m
• 5. It would be beneficial to refer here Articles 25 and 137 of the

f^gdtution, which read as undert-

“ *25. Equality of Citizens.l-(l) All citizens are equal before law 
' and arc entitled to equal protijctiori of law.

iS There shall be no discrimination on the basis of sex alone.

i(3). Nothing in this Article shall prevent the State from making any 
special provision for the protection of women and children."

rs-f
fi

. 4

2. The appi..iants herein were dismissed from service on the charf^ fc 
of commission of ifregularities/frauds. Their review petitions before 
competent authority, also failed. Their writ petitions before the High Coai j * 
of Azad Jammu and Kashmir, in view of Section 2-A inserted in the Setvb

, Tribunals Act, 1973, were abated on 26.3.1999. Thereafter they filed appejf. % •
before the Tribunal, which were dismissed Oil the point of limitation -^187. Issue and execution of processes of Supreme Court.--
aggrieved, they filed petitions in this Court, wherein leave to appeal Wi-i Subject to clause (2) of Article 175, the Supreme Court shall have
granted to consider "whether the appeals preferred by the petitioners w«r W V directions, orders, or decrees as may be
within time and whether under the circumstances they were eiititlod h ® f for doing complete justice in any case or matter pending
condonation of delay". /before it, including an order for the purpose of securing the

attendance of any person or the discovery or production of any
3. We , have heard learned-counsel for the parties and minuttf * document 

perused the material available on the record. In support of his contentloiij, *
Hafiz S.A. Rehman, learned counsel for the appellants has relied ( 6, In the interest of justice, equity, fair play, the case law referred to
Muhammad Yaqub v. Pakistan Petroleum Limited (2000 SCMR SUftt p^vft^facts and circumstances and the provisions of the Constitution, we set b 
Azimullah, Ex-Inspector u. Chairman. Board of Trustees, .dtiacfo.’Ff ^ side the impugned judgment of the Tribunal and remand the matters to the 
Properties Organization, Islamabad (2001 P.L.C. (CS) 350) and Mona^lf^ Jp^hanial for afresh decision on-merits without being prejudiced by its earlier 
Director, SSGC Ltd. v. Ghulam Abbas (PLD 2003 S.C. 724, at 734;, a8i ,# |id^aent whereby the appeals of the appellants were dismissed.
National Bank of Pakistan v. Alam Hussain (C.R No. 1759/2002). Learnrf ^ 
counsel pointed out that in the said case respondent-Alam Hussain, Hcd 
Cashier of the National Bank of Pakistan, was ^o ; charge-sheeted alooji 
with the present appellants; the competent authority imposed penalty dte'
Alam Hussain as well as the appellants herein, therefore, the case of ibf 
present appellants-is identical and at par with that of Alam Hussain. TK ;» 
appeal of Alam Hussain wa^ allow^ by the Tribunal and the delay v/Q 
condoned, against which the bank filled petition before this Court, which m 
dismissed uide order dated SO.'i'o 2002 (avsulable at pages 3-5 of paper lw(i 
Bearing No. CMA No. 306/03 in C.A. No. 1298/00).

i

‘

!5

1Case remanded.

I
i' PLJ 2004 SC 437r.i t

[Appellate Jurisdiction] . '
iFnraiARMtJHAMisi^ Chaudhry AND RanaBhagwandas, JJ. 

' “■ idUHAMMAD IQBAli CHAUDHRY and anothers-'-Petitioners

versus

i

J 3. On the other hand, Kh. M. Farooq, learned ASC for respondcnl^ J a
- ^ in support of his arguments has cited Pakistan Steel Mills Corporation J| ARY, MINISTRY OF INDUSTRIES & PRODUCITION, GOVT. OF

’ Lt±v. Sindh Labour Appellate Tribunal {2004 SCMR 100).

I

I ^ PAKISTAN etc.-Respondents
4. Keeping in view the case.of u.Afom Hussain, referred!^ ^gj^^j^tions Nos. 3837-L and 3840-Lof 2002, decided bn 23.2.2004. 

above and the judgment rendered by this Court in the case of 
Director, SSGC Ltd;, referred to above, wherein it has been held 
"decision of the cases on merits always to be encouraged instead of 

^ suiting the litigants for technical reason including on limitation", theref«« / 
the delay in the cases in hand is condoned.

Hiwi appeal from the judgment/order dated 13.9.2002 passed by Federal 
y ' ,'i;^!Se)vice Tribuna} in Appeals Nos. 1748(1) & 1540(I)/1998)

*, ^tutlon of Pakistan, 1973--
, 185-Dismissal of appeals by Service Tribunal-Petitions for leave to

g-.^®^:-Disposing of appeals in slipshod manner-Validity-Service 
had not dilated upon respective contention of parties and had
cases Ky eaakvia vanetai >£Tpa''ks ^bouf of

S
■ X!
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VAKALATNAMA%
\ \

t'^:7/>’/V-
In the Court of

/rc^/ of 20^ifNo.
Petitioner
Piaintiff
Applicant
Appellant
Complainant
Decree-Holder

Versus
Respondent
Defendant
Opponent
Accused
Judgment-Debtor

PT/Q l/Au,Jr the above

do hereby appointed and constitute,
I/-We 

noted

Muhammad Zafar Tahirkheli & Ansar Ullah Khan, Advocates High Court, to appear, plead, act, 

compromise, withdraw or refer to arbitration for me / us as my / our counsels / advocates in the above noted matter, 

without any liability for his default and with the authority to engage any other Advocate / Counsel at my / our cost.

The Client / Litigant will ensure his presence before the Court on each and every date of hearing and the counsei 

would not be responsible if the case is proceeded ex-parte or is dismissed in default of appearance. All cost awarded 

in favour shall be the right of Counsel or his nominee, and if awarded against shall be payable by me/us.

I / We authorize the said Advocates to withdraw and receive on my / our behalf all sums and amounts payable or 

deposited on my / our account in the above noted matter. \

Client

isted & Accepted (Advocates)Dated

ATIQ LAW ASSOCIATES,
87, Ai-Falah Street, Besides State Life Buiiding, 
Peshawar Cantt, Phone; 091-5279529 
E-mail: zafartk.advocate@gmail.com

Office

mailto:zafartk.advocate@gmail.com


% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR'-tS

Service Appeal No.l581of 2013. 

Javed Khan, Naib Tehsildar.......... Petitioner

VERSUS
RespondentsSenior Member, Board of Revenue...........................................

COMMENTS ON BEHALF OF RESPONDENTS N0.1&2

PRELIMINARY OBJECTIONS.

That the appeal is barred by law as an employee appointed in Settlement Operation on contract 

basis cannot claim Seniority over regular Naib Tehsildar of Revenue & Estate Department.

The appellant has no locus standi to bring the present Appeal.

The appeal is bad for non-joinder/mis-joinder of necessary parties.

That the appellant has no cause of action.
That the appellant has been estopped by his own conduct to file the present appeal.

ON FACTS

1.

2.

3.

4.

5.

No comments pertain to record.
Correct to the extent that both the appellants and present respondent No.4 were promoted as 

Naib Tehsildar in the year, 2006 & 2001 respectively. The orders were challenged in Service 

Tribunal by M/S Abdul Samad and Hameed Khan Assistant office of the Commissioner, Kohat. 

On acceptance of their appeals, M/S Abdul Samad and Hameed Khan were promoted as Naib 

Tehsildar on regular basis while the regular orders of the present appellant and respondent were 

modified and converted into Acting Charge basis according to judgment of Service tribunal 

dated 19.05.2008 

No comments.
Correct, however, there was no vacant post of Naib Tehsildar on the share of Ministerial Quota 

in Kohat Division.

No comments.

Incorrect. No malafide has been committed as the respondent promoted in the year, 2001, while 

the appellant Mr. Javed Khan was promoted in the year, 2006. (Annexure A&B). The appellant 

was required to challenge the same order within stipulated period, which he did not do so and 

the order got its finality

Incorrect. The judgment of Service Tribunal was fully implemented by promoting M/S Abdul 

Samad and Hameed Khan on regular basis while the order of present appellant and respondent 

were modified as per judgment of Service Tribunal. So far, seniority of the appellant is 

concerned; it merits to mention that the respondent was promoted in the year, 2001 while the 

appellant was promoted in the year, 2006. The appellant had not challenged the order which got 

its finality. Consequently the respondent was promoted as Tehsildar on the basis of their 

seniority and now a PMS-17 Officer, but the appellant had not assailed any order at any forum. 

Incorrect. The representation of the appellant was examined under the rules and rightly rejected.

1.
2.

3.

4.

5.

6.

7.

8.

Service Appealk 480
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GROUNDS.

^ A.
Incorrect. M/S Qaiser Naz etc were promoted through Departmental Promotion Committee on 

the basis of seniority list of Naib Tehsildar issued for the year, 2008, which was not challenged 

by the appellant in any forum, therefore; appeal/representation of the appellant examined and 

rightly rejected.
Incorrect. No discrimination has been done. The officials mentioned in the para were senior 

and were rightly promoted as Naib Tehsildar.

Incorrect. The appellant has no concern with the seniority of Respondent No.2.

All promotion have been made on the basis of seniority according to law/rules.

Correct, but on his own turn.
Incorrect. The appellant has been treated according to the judgment of Service Tribunal dated 

19.05.2008.
Incorrect. Reply has already been given in above paras and preliminary objections.

No comments. However, the respondent seeks permission to advance further grounds at the 

time of arguments.

B.

C.

D.

E.

F.

G.

H.

In view of the above, the service appeal has no merits and may be dismissed with costs.

Respondent No. 1 ^ ., Respondent No. 3

Service Appeal
481
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BEFORE THE SERVICE TRIBUNAL. KHYBER PAKHTUNKHWA

Service appeal No.1581/2013

PetitionerJaved Khan, Naib Tehsildar

Versus

/RespondentsSenior Member, Board of Revenue and others

AFFIDAVIT

I Mir Qasim, Assistant Secretary (Lit:II), Board of Revenue, do hereby solemnly 

affirm and declare on oath that the contents of the comments are true and correct to the 

best of my knowledge and belief and that nothing has been concealed from this 

Hon’able Court.

dJ
DEPONENT
/

Estt:V/P-4
210
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OFFICE OF THE COMMISSIONER., 
KOHAT DIVISION. KOHAT.3^

i

Dated: i'-^ApriUOOi.G F. D E R t ;

pursuance of recommendations of DP/SC meeting held on 7*'' April, 2001, the 

foilovdiig cfiici.als of subordinate service as defined i ' ’

T.
iil

----- in i'ule vi(i J)(a) of V^Sst Pakistan Tehsiidavi & Naib
ivines i9o2 read witn Govt. Servants (/\ppoi.ntnrent, Promotion and Transfer) F.ules. 

Iffy, are hereby selected/prornoted as Naib Tehsildars (BPS-14) on regiilar basis'with immediate effect 
on usual terms & conditions

Tehsildari Se:

i •

lU

Mr,Amir Muhammad, Kanungo, District Karak i . 

Mr.,Rahini Dad, Kanungo, District Kohat 

yed Muhammad Qaba Qausain, Assistant DC Office Kohat 

Mr.Raider Kussain, Assistant, Commissioner’s Office, Kohat 

Mr.Oaisar Naz, Junior Clerk, DC Office Kohat.

I

M-
I- r

3. Q
■.J

/'•
The appointment of M/S St'ed Muhammad Qaba Qausain, Haider I-iussarn and 

subiect to the successful completion of prescribed pre'Qaisar Naz MU be ;ervjce Settlement / Re;venue
uuining.

they are placed under training for a period of six rcoutlis and directed to report to 

peputy Commissioner, Kohat immediately for under going six months SUttiement/Revenue training of
eauai duration.

I
i
i.

^ i..........
(AhdJ AD NAZIR,; i 
COMMISSIONER, 5 
KOHAT DIVISION,KOHAT.

M.G-J, Dated Kohatthe: bn .AprilQOOi,

Cops' tonvarded to die; -

Secretary, Boai'd of Revenue, NWFF Peabav^ar, 
Gejut;y Commissioners, Kohat/Karak/Hangu, 
r'obocal .A.gents, Kurra.!T:i/Orakzaj. 
cuouict Accounts Officer, Kobat/Karak. 
b.MiCiaE ccncerned.
Office order Me.

‘-i- .•

o'l'
I\'K ••

'vM
FOR COMjdlSSIONER

.KOhiiAT DIViSJONTIGN/FR.

-f-
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BATED THE /1/2W&.

i

■'v-(r>-. PESHAWAR
■'

% il

M
/ /fB / A,<rlnm; I ^ ^ . In pursuamcLe ®'f Seni®! Member,

date<fl. 14-12-2@@5 Mr. JaveA
N®o

Beard ©f Revenue,

KhaB'«I

Nait? TeHsildsr 

tfee fell©wing terms and c©nAiti0n

■

I
N.W.F«P. juAsement

©ffice K©Hat is Hereby ©elected as
>1 . •

juHi®r Clerk ID,0.@
regular basis ©n(BS~14) vvitk iraraeAiate effect ®n

against Ministerial Qu®ta witk

i ffiHi ed i at e ef f e ct
Naib TeHsildar will tee subjectHis appeiiitment as2/

ooBiFlrti®® ppMcribe* trutaine «* passing sf

wittein three manths after
the successful

certificate ex®fflinati®n 

c@'fflpleti®n ®f Settlefflent training.

Kanung©

he will unAferg® tke 

West i’Vskistan TeksilA ari ani.
Gn app©intment/selecti®B 

laid A®wn in the
5/
requisite training as

, f®r a feri®d ®f ^ menths,
shall remain 

1 aid in

Naih Tehsi3-dfflri Training Rules
c©mpleti®n ©f Settlement/Revenue Trainingaft er

pr®featie'n far

Para^15C^) ®f the H.W.E.P, 0ivil Serv 
and Trensfer) Rules, The trai/ing programme

a peri©A ®f’ tw® years as per pravisian
(Appeintment, Fr®ra®ti®n

is attached.

I

Senrsir Member,
Beard ®f Revenue, R.W.F.P.

j/

0®py fsrwsrdeA t® tke s-
©ffiGer(R&.E)/C®lleGt®r, K©h?ft and Chitral.

Settlement Officer, Chitral.
Principal Revenue 
Acceuntant General, NWFP, Peshawar.
Bistrict Accaunts Officer, Karak, Kohat & Chitral. 

Budget & Acc©unts Officer, l®ard ®f ^fevenue, 

Official G®ncerneA.
Pers®nal file.
Office ®rder file.

N®.
:• ;

Pistrict1.,.,
2»

Training AcaAemy Kfexak.3"^

5- , HWFP, Peshawar

n„

8^
/•9- • i V

h
yjretary,
senue, N.W.F.P* ..B©ard ®f

;

1" ■ * ’
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4 £ OFFICE OF THE

COMMISSIONER PESHAWAR DIVISION 
PESHAWAR

Appeal:1581/2013/ARj4 // 
Dated 24.03.2014
No;

To m-: itv.

The Rpglsmr,
Government of Khyber Pakhtunkhwa, 
Service Tribunal, Peshawar. &s»' -■'3I'3' . ••

Subject APPEAL NO.1581/2013 TITLE JAVED KHAN VS THE SMBR PESH

I am directed to refer to the subject appeal preferred by the Appellant namely
Mr. Javed Khan Naib Tehsildar pending before the HonTale Service Tribunal, Khyber*
Pakhtunkhwa and Asking for para-wise comments on the appeal from Respondent 
No.2(Commissioner Peshawar Division) in which next date of hearing is fixed as 28.03.2014.

In this connection, it is submitted that the Provincial Government haS 

withdrawn powers of posting/transfer/service matters/promotion 85 seniority of Naib 

Tehsildars, Tehsildars etc from Divisional Commissioner and assigned to the Board of Revenue, 
Khyber Pakhtunkhwa. As far as promotion /seniority of the appellant is concerned, it was 

entertained before revival of Commissioner offices in 2008 by the Board of Revenue. Hence this 

office has no such record to comment upon in the instant appeal. Rather Board of Revenue, 
Khyber Pakhtunkhwa is in a better position on the basis of record available with them in the 

instant appeal of the appellant to offer comments thereon.
I

Asslstsmt %9 Qemmifiipner (Ii/a4)
Peshawar Division Peshawar

No; Appeal;1581/2013/AR '1/ / n i.
Copy forwarded to the: '■ ~ ‘

1. Senior Member, Board of Revenue, Khyber Pakhtunkhwa.
2. Senior Government Pleader, Service Tribunal Khyber Pakhtunkhwa.
3. PS to Commissioner Peshawar Division.

)
t

\

Assistant to Commissioner (R/GA)
Peshawar Division Peshawar

^lll\ f

F'7c

\
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U
K . SERVICE TRIBUNAL, PESIWJVAR.

.khvberroad.

{

No. -4 t'szil. of 20 /3/
Appeal No.( ; ‘ AppdUmtIPetUioner

........

..Sk3..i.

L>
1
t

Versus

Respondent No......... ^

_ /Z.

...Respondenti /As.

Notice to: -

wnFRI^S an appeal/petitian under tlic for considerationproWbrai?,

?he e^may be postponed either are. therefore. r<^^to »U
Mvocate.dulysupportedbyyo^powerof^t«mey^^^^ T***®”
this Court at least ser^n days ^,y. please also ^e ^
alongwith any ^"™®®“*!i^®date feed arid in the manner aforementioned.
1^r^lSSe=L^r.^ainyourahsenee.

.1:
1

P,
► !

I I

i

i !.
.1 'i

Notice of any alterationinthedatefeedfeH^=^g^^^®^^^

thisappeal/petition^-
Copy of appdSfte attached. Copy^f^ri^SSnSS already

......... dated.......**—............................

seal of this Court, at Peshawar this

.....2o/(y.

^ I 11 '

!

• ij
( i i
: I !
IP

■1 •

I, ■■-,

I

..tff.jkoffice Notice No

Given under my hand and the
I

II

Day of.I* I
I

^ . V ■
iW1 !

1 AC(R) <\

■i '.'.f !; /...

k
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(

before the khyber pakhtunkhv^a service tribunal,
PESHAWAR.

I

y2013Appeal No.

SMBR, K.P. AND OTHERS.V/SMR. JAVED KHAN

i INDEX

Page No.AnnexureDocumentsS.No. 01-04Memo of Appeal j_____ ___
Copy of Seniority List_______
Copy of Promotion Order
rnpy nf ]uGlamentyi9.5.2Q08)

1. 05- A-2. 06- B-3. 07-12
13-14

-C-4. I- D-Copv of Order (14.3.2009)
Copy of Order (11.6.2009) 

r.npy of Tribunal's Order

5. 15-E-6. 16-17-F-7.( 18-21GCopy of Appeal8. 22HCopy of Rejection Order
Vakalat Nama ;

9. 2310.

APPELLANT 

JAVED KHAN
/

THROUGH;
i

( M. ASIF YOUSAFZAI) 

ADVOCATE, PESHAWAR.

i

\

V
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KHfU»KmVA SERVICE t,

/
.0

/

/ /2013
Appeal No. tt-

\

\
I I
I

,vir. 3aved Khan, DRA,
Revenue Department

APPELUAIirPeshawar.
t \

VERSUSi
#

I
*

, Khyber Pakhtunkhwa,Board of Revenue/
1 The Senior Member

♦

rESPONDENIS
t

t

I 1

» i T}

KHYBER♦ \

*ErSE™SK'SSI»OTEI, *5 SEEN
Sot fS NO MOD GROUNDS.

jCCEFTRNCE OF TW|^'’®';^™,Wd''tHE
dated 22.11.2013 ^AY BE _^AS 

respondents may be DIROT tEHSILDAR
SeL^NT for’PROMOTION AS^NWB

iiUSsSS^

1

PRAYER:
that on

AND

I
1
!

1
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ij^f=g:PFCTFULLY.^Mji3^Eii^
Clerk
sameThat the appellant i°^'^®'l^g®^g3pondent^Na^ io'fed the : 

in the 'jsar 1985 (.^gf respondents NO.2
t" the senior-^ list of the year 2000

TaC o^e Kohat is attached as Annexure-A.

That in the year .2006; pMsiri^ exam a^training

Sf« S SS ." »««. coy ot oromonor. order «

attached as Annexure-B.

3 That then a dispute ardse bSwe the KPK Service
Naib Tehsildar in ^h® Y®®/ ^006 wh.ch^went.
i;r CmaiTHS Khan, Syed Holranretad Qaha Hoasain,

Qaiser Naz and the appellant.

1. was

2.

I
4. That. the said appeal ofriciaUesmMi^^

19.5x2008 and decided tti^e

r>><pnndents.wdMMBBOin^ ^ rharaf^
'h^L-c while thejjniorjlmld-t' Pubiii Se^>

r-pfromt'cc/nn. The P^'^\ senionM

Anhexure-C. ■
are

That in the light ^ Q^der on 14.3.2009, whereby,
Revenue Departmept pas Hussain were
Abdus Sammad, Ha'y®®^ ^asis with effect from
promoted ®s rLpectvely, while the appellant and
10 4.2001 and 3.1.2006, . JL ^.der of regular one wererespondent No.2 Qaisar ^h^the condition that the
modified as on acting ®h®r^ .^2 be considered fir
appellant and the 'f P°"^es the vacancies occurred m

;K«ro°“n» «Sm cov Of f o*' “
Annexure-D.

5.

the respondent No.2dated 14.3.2009• L- rrrdpr
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/
' i ' to the appellant and on'r%S"baS with effect

’ basis who was already stoo ^pr ^ 2009. Thus the appellant
form 3.1.2006 vide order dated to malafide for
name was omitted '’^(°[]^°^co"pY of the Order is attached as 
not showing vacancy for him. oopy
Annexure-E. ^ t

7 T»t .5 the above order was i»bs« " ISw of»

ss s»
attached as Annexure-F.

i ’t '■
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order affecting 

other legal 
Tribunal's order is

! I
•(

I

That after the observation of the ^Honowabte^Tn^
appellant filed represents ion grounds on 22.11.2013,
same has been ^e following grounds amongst the
SSrsr'^aSiTAp'pS'ahV Alec.on Order are a»ch«, a.

Annexure-G and H.

t

8. V
I

1

fSRQUNPSl
appeal of the appellant for 

and Tehsildar from the date 

promoted and the ^^*00 order 
against the law, rules, norms of 

, therefore, not tenable.

1

That not considering the 
promotion as’Naib; Tehsildar
when his junior were
dated 22.11.2013 are

nd material on record

A)

justice a
the basis of ‘1

That the appellant bas bM d sc^ ^
non availability

tothTappeiiantTh^ 

Zs&LlabaLsndJm^^^'^^g after the Judgment of the
Sht:"hd"fh.“p'S“ “ '■p.p w •" •«"«

B)

till date.
That due to arbitrary dghte^ave

w,r^r.oiiant's seniority as wen us h___^C) l-U



arbitrary mahner.

T,at the appellant's
communicated twining also has good record

SS £ «» « pr?»«o" » “
basis.

1
1

i

3is^.«r£—
Judgment of the Tribunal.

/

F)

the
99 11 2013 is the total ;

That the rejection Honourable Tribunal dated j
G)

pension and promotion.
advance others?seeks permission to 

at the time of hearing.the appellantThat
grounds and proofsH)
It is therefore, most humbly prayed that the appeal of t^ 

appellant maybe accepted as prayed for.
i
f

I
ilappellant 

3AVED KHAN I

■ THROUGH:

( M. ASIF YOUSAFZAIj
advocate, PESHAtWAR.
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QFFI§1®F1?H®
COMMISSIONER PESHAWAR DIVISION 

PESHAWAR r

WP/Notices/Summons/VoLIIl/’^ / 
Dated 26.03.2014
No.

To
/ The Deputy Commissioner,

Peshawar.;

inaS/2012 TITLE TFriKHAR VERSUS PRO PESHAWAR.APPEAL NO.Subject:

of notice, received from Khyber 
PakhtunkhwA, Service Tribunal, Peshawar, wherein the date 31.03.2014 has been fixed for 

hearing before the Tribunal.

I am directed to enclose herewith a copy

;
It is therefore, requested that a well versed representative may kindly be deputed 

to pursue/defend the case on behalf of Commissioner Peshawar Division Peshawar till finjd 
decision of the case and provide all possible help/assistance/written statement etc if required

to the court.

■ii

authorized, shall also be responsible to get certified co|y
i The representative so

of judgment/order from the said court whenever, announced and send to quarter conceriied for
i

nccessaiy action. (
t

Astittaut to GommlsRionev (Eev/QA)
Peshawar Division Peshawar

!
J

i

No.WP/Notices/Summons/Vol.ni^^

Copy'jforwarded to the:
1. Registrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.
2. Government Pleader, Khyber Pakhtunkhwa, Service Tribunal, Peshawar.
3. PS to Commissioner Peshawar Division. \

Assistant to Commissioner (Rev/GA)
Peshawar Division Peshawar

'

/

4

i
f 1

I
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OFFICE OF THE
COMMISSIONER PESHAWAR DIVISION 

PESHAWAR
.

f

^^3 ^Readp.r FCR 
Date: 26.03.2014

To

The Director General,
Excise 85 Taxation 
Khyber Pakhtunkhwa, Peshawar.

)

Subject:

I am directed to refer to your letter No. 
the subject noted above and 

Karkhano Market to arrange meeting with the

5734/E86T/Karkhano-Market dated
to ask you to provide list of Association of 

association please.

25.02.2014 on

i
f

4

f

ASSISTANT TO COMMISSIONER (R/GA)
PESHAWAR DIVISION PESHAWAR

Copy forwarded to PS to Commissioner, Peshawar Division P

^0- j r^/f^Reader FCR

eshawar.r

‘

♦

ASSISTAN' TO COMMISSIONER (R/GA)!
PESHAWAR DIVISION PESHAWAR

1

1

1. *

1

/J
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QFFI§R®F1fRE
COMMISSIONER PESHAWAR DIVISION 

PESHAWAR 1
i

. WP/Notices/Summons/Vol.III/o / 
Dated 26.03.2014 !O iNo -^2

To
/ The Deputy Commissioner,

Peshawar.

APPEAL NO. inRR/2012 TITLE TITTIKHAR VERSUS PRO PESHAWARrSubject:

of notice, received from KhyberI am directed to enclose herewith a copy 
Pakhtunkhwa, Sendee Tribunal, Peshawar, wherein the date 31.03.2014 has been fixed for

hearing before the Tribunal.

It is therefore,
to pursue/defend the case on 

decision of the case 
to the court.

requested that a well versed representative may kindly be deputed 
behalf of Commissioner Peshawar Division Peshawar till fm^

etc if required \and provide all possible help/assistance/written statement
I

The representative so authorized, shall also be responsible to get certified copy
nounced and send to quarter concerned forof judgment/order from the said court whenever, an 

necessary action.
' 5

>■

AssistAiit to eommlssione* (Bev/OA)
Peshaweu" Division Peshawar J

1

WP/Notices/Summons/Vol.in^ ^

Copy, forwarded to the:
1 Registrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.

^ 2. Government Pleader, Khyber Pakhtunkhwa, Service Tnbunal, Peshawar. 
3. PS to Commissioner Peshawar Division

(I

No.

i

\1
4

Assistant to Commissioner (Rev/GA)
Peshawar Division Peshawar j

1'

J> I

IJ
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. 1581/2013

Revenue Deptt:VSJaved Khan.

REJOINDER ON BEHALF OF APPELLANT.

R.SHEWETH.

PRELIMINARY OBJECTIONS:

All objections raised by respondents are incorrect and 

baseless. Rather the respondents are stopped to raise any 

objection due to their own conduct.

1-5.

FACTS:

1- No comments endorsed by respondents which means that they 

have admitted para-1 of the appeal as correct.
N

2- Not denied by respondents, so no comments.

3- No comments endorsed by respondents which means that they 

have admitted para-3 of appeal as correct.

4- Not denied by respondents so no comments.

5- No comments endorsed by respondents which means that they 

have admitted para-3 of appeal as correct.

6- Incorrect while para-6 of appeal is correct. The respondents on 

one hand showed no vacancy while on the other hand promoted 

junior one which is malafide on the part of respondents.

7- Not replied according to contents of the para-7 of appeal. 
Therefore para-7 of appeal is correct. More over no order of 
juniors was ever communicated to appellant therefore the 

contention of respondents is incorrect.

8- Partially admitted correct by respondents. More over the appeal 
of appellant was not rejected according to law and rules because



’i vs •

not challenging any un-communicated seniority list does not debar 

the appellant from his rights of promotion according to section 9 

of the Civil Servants act.

GROUNDS:

A- Incorrect while para-A of appeal is correct. More over the 

appellant cannot be deprived from his rights on the basis of un­
communicated seniority list and especially when the appellant's 

career was in the knowledge of the respondent Deptt:

B- Incorrect while para-b of appeal is correct.

C- Not replied accordingly, therefore the contention of respondents 

Deptt: is incorrect while para-C of appeal is correct.

D- Incorrect while para-D of appeal is correct.

E- Admitted correct by respondents so no comments.

F- Incorrect while p[ara-F of appeal is correct.

G- Incorrect while para-G of appeal is correct.

H- Legal.

It is therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLAN,
THROUGH;

M.ASIFYOUSAFZAI
ADVOCATE.

AFFIDAVIT.
It is affirmed that the contents of appeal and rejoinder are true 

and correct.

/
DEPONENT.
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No; 1581 //2013

Javed Khan VERSUS SMBR etc

RESPONDENT NO 4’s REPLY

RESPECTFULLY SHEWETH

Preliminary Objections:

1. The appellant has got no locus standi, much less any cause of action.

2. The appeal in hand is badly time barred, hence liable to be dismissed summarily.

3. The appellant’s writ petition No.527/04 and Civil Petition No.735/04 on the same 
subject mater has already been dismissed.

Para Wise Reply

1. Denied in detail. While disposing of Writ Petition No.527/04 titled “Javed Khan-1 
Vs Board of Revenue etc” the Peshawar High Court in its judgment dated 
09-03-2004 is held that

“Though Qaisar Naz, respondent No.6, as per the 
seniority iist attached with the writ petition, is 
junior to the petitioner, yet his appointment is 
aiso not open to any exception in the writ 
Jurisdiction of this Court, because the petitioner 
asserts his right of promotion on account of his 
seniority but the Ruies do not provide seiection / 
promotion of the Naib Tehsiidars on the basis of 
seniority. The reievant provisions of Rule 5 of the 
West Pakistan Tehsildar and Naib Tehsildari 
Rules, 1962 provide as under:-

“5. Method of recruitment - (1) Recruitment 
to the Service shall be made by the 
following methods:-

I. In the case of Naib Tehsiidars - (a) 
fifty percent of the vacancies shall be 
filled by initial recruitment; and

(b) the remaining vacancies shall be 
filled by selection on merit from the 
subordinate service in the Division 
where the vacancies occur, 
preference being given to persons 
with Settlement experience. ”



^ >

The Minutes of the Departmental Promotion 
Committee, attached with the comments, 
indicates that Qaisar Naz, respondent No.6, was 
considered for promotion because he had 
successfully completed sensitive tasks assigned 
to him in a very confidential manner in F.R. Kohat 
in the best interest of public and administration 
and that he was the only minority member of the 
Ministerial staff in Kohat Division. Anyhow, this 
shows his selection by the Departmental 
Selection Committee on merits as provided by the 
Rules but otherwise also we cannot assume the 
Job of the Departmental Selection Committee in 
writ Jurisdiction and, therefore, the same is liable 
to be dismissed for the reasons stated above.

4. Accordingly, the writ petition in hand is 
hereby dismissed in limine.

Sd/ Malik Hamid Saeed
Sd/ Qazi Ihsanullah Qureshi, 

Dated: 9.3.2004. Judges”
(Copy annexed

The matter of seniority has been settled by the Hon’ble Peshawar High 
Court Peshawar, which cannot be re-agitated at this belated stage after the 
passage of 10 years of the said order. The claim of the appellant is incorrect and 
is liable to be dismissed.

2. Needs no reply.

3. Denied. The matter is settled and does not need any further probe.

4. Needs no reply.

5. Needs no reply.

Denied. The order dated 11-06-2006 was not challenged u/s 4(a) of Khyber 
Pakhtunkhwa Service Tribunal Act, 1974, before the appellate authority and then 
u/s 4 before the Service Tribunal, Khyber Pakhtunkhwa Peshawar.

6.

The said order is thus gain finality and the present appeal is badly time 
barred, liable to be dismissed on this account alone.

The judgment of Service Tribunal Khyber Pakhtunkhwa Peshawar dated 
12-10-2013 in Execution Petition No.121 / 2009, can by no means allow the 
appellant the condonation of delay. The appellant did not approach the proper 
forum at the relevant time and hence his appeal merits dismissal.

In addition to above, the petitioner had withdrawn his civil petition No.735 
of 2004, from the Supreme Court of Pakistan vide order dated 13-06-2005, to 
approach the Provincial Service Tribunal for the redress of his grievance. 
However, the petitioner took more than 8 years to file the present appeal and is 
badly hit by the law of limitation. (Copy annexed “R-2”)

Denied. The appellant’s departniental appeal was correctly rejected.

7.

8.
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Reply to the Grounds

All the grounds taken in paras “A to H” are incorrect, baseless assertions, 
devoid of logic or sense, and liable to be ignored for want of legal justification.

As discussed in paras 1, 6 & 7 above, the matter has been adjudicated by 
the Hon’ble Peshawar High Court, Peshawar. The appeal in hand is badly time 
barred and is liable to be dismissed.

In view of the above, the appeal merits dismissal and may be dismissed 
with cost throughout.

Respondent No.4,

Through:

Peshawar, dated:
/Jiaife, 2014

(MuhammadyCafar Tahirkheli)
/ Advocate

f

AFFIDAVIT

I, Qaisar Naz, the Respondent No.4, do hereby solemnly affirm and declare on 
Oath that contents of this reply are true and correct to the best of my knowledge and 
nothing has been concealed from this Hon’ble Court.

DEPONENT

-- f
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BEFORE Ti-IH PESFIAWAR. i ECR-f (~:OURT., PESHAWAR

i-:-;

Javcd Khan -1 
S/o Mir Ahmad Shah 
Presently Reader to EAC-lf, 
Kohal.

I’etitioner

VERSUS

Board of Revemie through its Seerctaty NWld*, Pesliawar.

...o''' eOTnmissioner-Kohal.Division, Kohal. 'If. U - O

]

0

-O

3. Deputy Ciommissioncr;

4. Syed Muhammad Qaba Qairsain,
Haider I lima in,

6. Qaisar Naz
5. Newly Promoted Naib 'rehsildar.s 

C/0 Deputy Commissioner, 
Kohat.

Rc.spondenl.s

ldEi:rnoRUNi:)Eii.ARr!aE.j99.,A)iiJi!F;i:oNs;!:i:^ 

OP ISLAMIC RFPUBl .IC OF PAKISTAN .AT'i'HSTED
:>

Respectful IV Sheweth:examiner
Peshawar

\ -S’-

Short lact.s giving ri.se to the prcsenl petition arc as under

!. 'Iliat fietitioner wiio .service join.ed a.s Junior clerk in ilie OfHce of Dcimty 

Cornmissioner Kohat on 2t),.05.198.5, is Graduate and ,is pre.sentiy servicing 

Moharrir to 15AAMl, Koliat.
a.s

! hat Re.spondent No.4 SyeJ Muhammad Qaba Qausaiu, was As.si.stant in 

Deputy Commissioner Office Koh.at. His date of birth, i.s 19.03..19,51 wiiile 

rcHpondcitt No.5 Haider Hussain, Assistant Connuissioner OHlce Kohat 

junior to the petitioner a.s Junior Clerk. He .super.scdcd j)c}ilioncr and 

promoted as As.si.stant, Re.spondcnt Nrnb Qaisar Naz wa.s junior to tiic petitioner

i,

G'f '

i - 'i- sfr was
i wast ,
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r.r JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,

JUDICIAL DEPARTMENT
PESHAWAR.

id.-. i ■.

No .C of. 200/

0 d/ ¥*ofIiearin
/

Respondent 1
7^

MALIK HAMID SaEED, .T - 'I'he appointment order dated
10A.2001 issued by the ■ Commissioner

/
whereby Syed Muh.imniad Qaba Qausain,

Naz, reapondenla No, 4 lo 6 alongwilh (wo otbera

selected/promoted

Kohat Division, Kohat, 

Haider Hussain and Qai

liavc been

i':

sar fz ■

as Naib Tchsildars from the quota of Revenue

Slaff/Minisieriai Slaff, ha., bcci, challenged by .laved Kha 

in this Writ Petition,
n. Petitioner 

Syed Muhammad Qabaon the grounds that

Qensain, re,,p„„de„, No,4 »a, eligible ,„.be appoimed»a,, Naib 

Tehsildar under the West Pakistan Telisildari
d.t -i

and Naib Tehsildari 

age, which provides the 

as Naib Tehsildar as less than 50

t'y-v •

If-.
■ Service Rules, 1962. being above 50 year, of 

age of a person to be promoted 

years on the first January of the 

Haider Hussain and Qaisar Naz, 

because they were juniors to the petitioner.

year and that the appointment of

respondents No.5 and 6 is illegal

:;d
■ >m112. IllIn the comments, the 

assertion of the petitioner and have stated 

respondents No.4 to 6 has been 

Rules and no illegality has been 

, Selection Committee in this regard.

1lespondents have denied the 

lliat the appointment of ■ 

made strictly in accordance w'ith the

i

1

mmcommitted by the DepaiMnental

attested 14^ *•EXAMINER4. : 
Peshawar

< •.
m3. mPerusul„fRu,e(i(b)or,heVVc,lPukis.u„Td„ildari

end Naib Teh,ildari Rules, 1962 provide, lha,

S' ■f
C.,
hi'■■■■■■10 person shall be
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appointed to the Service unless “ in the case of appointment made 

otherwise, he is .less than fifty years of age on the 1st January of the 

year in which the appointment is-made”. The .seniority list of the 

Establishment of Deputy Commissioner’s Office, Kohat 

(AnnexurerA) reveals that Sycd Mohammad Qaba Qausain’s date of' 

birth is 19.3.1951. The appointment order was issued on 10.4.2001, 

hence on age factor was involved in his case up to 31.12.2001 and 

under the Rules he was entitled to be appointed as Naib Tehsiklar. So
t

far as the case of Haider Hussain, respondent No.5 is concerned, not 

only he is senior to the petitioner 'in .service, but on the dale of 

issuance of the impugned order he was already holding the post of . .

Naib Tehsildar on temporary basis. Though Qaisar Naz, respondent 

No.6, as per the seniority list-attached with the writ petition, is junior

to the petitioner, yet his appointment is also not open to any 

exception in the writ jurisdiction of this Court, because .the petitioner 

asserts his fight of promotion on account of his seniority ibut the 

Rules do not provide selection/promotion of the Naib Tehsildars on . 

the basis of seniority. The relevant-provisions of Rule 5 of the West 

Pakistan Tehsilidar and Naib Tehsildari Rules, 1962 provide as

\

under

“5. Method of recruitment - (1) Recruitment to the Service

shall be made by the following methods:-

I. In the case'of Naib Tehsildars - (a) Tifiy per cent of

the vacancies shall be filled by initial recruitment;

■ A and
1- l!

(b). the remaining vacancies shall be . filled by 

selection on merit from the subordinatc'scrvicc in the 

Division where the vacancies occur, preference being

■ ;

C
''I
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r- m
igiven to persons ■ with Settlement cxperienee.”

m15

The Minutes of the Departmental Promotion Committee, attached 

with the comments, indicates that Qaisar Naz, respondent No.6, was 

considered for promotion because he had successfully completed 

sensitive tasks assigned to him in a very confidential manner in F.R. 

yKohat in the best interest of public and administration and that he was 

the only minority.member of the Ministerial staff in Kohat Division.

iIAnyhow, this shows his selection by the Departmental Selection 

Committee on merits as provided by the Rules but otherwise also we 

cannot assume the job of the Departmental Selection Committee in 

writ jurisdiction and, therefore, the same is liable to be dismissed for

f#

Mfm
the reasons stated above. IP

Accordingly, the writ petition in hand is hereby4.
11

dismissed in limine.

-■ .4

e

.t

im̂
■34/f Dated;9.3.2004.

■ISivV

I-:-'
i'Ss■h A/' C..C--r ..4 J. C l i ( i «®?Timoroee OCJl^

I 1 /?tiftf‘»sUawaj/thg^ourt:Pesh3wa. 
- ‘‘WthousrdCnde/Secfionys AcrsO -.'-

le GOP> ■ '0r

•mler ■

‘HUU' Rp
al^

■ tC.;
If'
Is1.-

fS/ \

'f.y.-



IV.

f;V THE SUPREME COURT OF PAKSITAN
(Appellate Jurisdiction)

Present

Mr. Justice Iftikhar Muhammad Chaudhry
Mr. Justice Hamid Ah Mirza
Mr. Justice Faqir Muhammad Khokhar

rivn. PF.rmC-H H0.7.i5 OF 2004.
(On appanl agciin.?t ihcjiidgineni dated 09-03-2004 
passed by the Peshawar High Court, Peshawar, in 
Writ Petition No.527 of2001)

Petitioner.laved Khan

Versus
Re.spondents.Board, of Revenue & others

Dr. Babar Awan, A SCFor the peiitinner

Not represented.Respondents 

DS'C cfhcu’-lKg 13-06-2005.

; / ORDER

FTfKHJh MUHAMMAD CHAUDHRY, Learned counsel

rr stated that permission be accorded, to him to withdraw instant peiiiidr as 

petitioner contemplates to approach the Provincial Service Tribunal for 

redressnl of his grievance as according to him the Service Tribunal being 

the competent forum had jurisdiction to determine the eligibility or 

otherwise of the candidates for the appointment ofNaib Tehsildor from the 

ouota of Revenue Stnff/Ministerial Staff.

\

t

i a"'- Dismissed as withdrawn in view of the statement of learned counsel
...
h fdj-pelitiona'. .

./>
•/
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