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ORDER

04.10.2022

L Counsel tor the appellant present. Mr. Muhammad Adeel Butt, Additional

Advocate General for respondents present.

|
2. Arguments were heard at great length. Learned counsel Forl' the appellant
submitted that in view of the judgment of august Supreme Court of Pakistan

dated 24.02.2016, the appellant was entitled for all back bcncﬁtsi' and scniority -

front the date of regularization of project whereas the 1mpugncd order of

reinstatement dated 05.10.2016 has given immediate cffect to the reinstatement of

the appellant. Learned counscl for the appellant was referred to] Para-5 of the

representation, wherein the appellant himsell had submitted that hejwas reinstated

from the date ol termination and was thus entitled for all bagk benefits whereas,

in the referred judgement apparently there is no such fact stated. When the

tcarned counsel was conlronted with the situation that the impugned order was.

passed in compliance with the judgment of the Hon’ble Peshawar High Court
decided on 26.06.2014 and appeal/CP decided by the august buprcmc Court 01
Pakistan by way of judgment dated 24.02.2016, therefore, the dcswcd rclicl 11
eranted by the Tribunal would be cither a matter dircctly concerning the terms of

i

the above referred two judgments of the august Hon’ blc Peshawar IHigh Court

and august Supreme Court ol Pakistan or that would, at lcast, not coming under -

the ambit ol jurisdiction ol this ‘Iribunal to which lcarned counsel for the

f

appeilint and learned Additional AG for respondents were unanimous to agree

that as review petitions against the judgment of the august Supreme Couﬁ of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of
Pakistan and any judgment of this Tribunal in respect of the impugned order may
not be in conllict with the same. ‘Therelore, it would be appropriate that thié

appeal be adjourned sine-die, Ieaving the partics at liberty to get it restored and

decided afler decision of the review petitions by the august Supreme Court of

Pakistan. Order accordingly. Partics or any of them may get the appeal restored
and decided cither in accordance with terms of the Judgment in review petitions
o merits, as the case niay be. Consign.

secl of the Tribunal on this 4" day of October, 2022.

Yarecha l}(xi) (Kalim Arshad Khan)
Member (1) Chairman

. i&’“ L]

3. Pronounced in open court in Peshawar and given under our hands and .



03.10.2022 “Junior to counscl” for the appellant present. Mr.
Muhammad Adcel Butt, Additional Advocate General

lor respondents-present.

Junior to counsel lfor the appellant requested for
adjournment on the ground. that senior counsel is-not
available today. Last chance is given, failing which the
casc._ will be decided on available record without the

arguments. T'o come up for arguments on 04.10.2022

before D.B. |

(larccha Paul) (Kalim Arshad Khan)
© - Member (19) , Chairman
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29.11.2021 - Appellant present through counsel. |
‘ Kabir Ullah ~Khattak learned Additional Advocate -
General alongwith Ahmad Yar A.D for respondents present.

, File to come up, alongwrth connected Service Appeal
| No. 695/2017 titted Rubina Naz Vs. Government of Khyber
Rakhtunkhwa, on 28.03.2022 before D.B.

\

(Atig ur Rehman Wazir) - - (Rozina Rehman)
Member (E) o - Member (J)
28.03.2022 Learned counsel for the appellant present.

Mr. Ahmadyer Khan Asstétant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Addrtlona! Advocate General
for the respondents present B

e . . File to come up alongwith connected Service Appeal
No. 695/2017 titled Rublna Naz Vs, Government of -Khyber
Pakhtunkhwa on 23.06.2022 before the D.B. /

4 -

(Rozina Rehman) - - _ (Salah-Ud-Din)

Member (J) “~ . B Member (J)
23.06.2022 Learned counsel for the appellant present. Mr. Ahmad Yar‘Khan,

Asststant  Director  (Litigation) alongwith Mr. Naseer-ud-Din Shah,

Assistant Advocate General for the respondents present.

File to come up alongwitn connected Service Appeal No. 695/2017

+r1itled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

“hetore D.B.
N ' :
/

. o » PO : - TT———
(MIAN MUHAMMAD) #7 (SALAH-UD-DIN)
MEMBER (EXECUTIVE) : 5\ Voo MEMBER (JUDICIAL)




16.12.2020 . Junior to counsel for the appellant present. Additionzﬁ!

AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for

~ respondents present. |
N Former requests for adjournment as learned senior
counsel for the apiﬁeliént is engaged today before the
Ho

3

ble High Court, Peshawar in different cases. 1
Adjourned to 11.03.2020 for arguments before D.B. - f ‘

(Mian Mithammad) | " Chairman’ o
Member (E) ' ' .
a
111.03.2021 Appellant preseht .through counsel.

Kabir Ullah Khattak learned Additional Advocate Geheral |
alongwith Ahmadyar Khan A.D for respondents present. .

File to come up alongwith connected appeal No.695/2017

titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 be |

(Mian Muhammad)

(Rozina Rehman) o \
Member (E) - Member (J) ‘
01.07.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General

for respondents present, A_'

File to come up alongwith "connected Service Appea} |
No.695/2017 titled Rubina Naz Vs. Government of Khyber '
Pakhtunkhwa, on 29:1:2021 before D.B. |

(Rozind Rehman) Chairtian ;
Member(J) S
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- 03.04:2020  Due to public holiday on account of COVID-19, the case is
o adjourned for the same on 30.06.2020 before D.B. =, .

- 30.06.2020 Due to Covid-19, the case is adjourned. To come up for the
: same on 29.09.2020 before D.B. | ' :

29.09.2020 Appellant present through counsel.

Mr. Kabir Ullah. Khattal%‘lea?n'ed~Additiona| Advocate
General alongwith Ahmad Yar Khan A.D for respondents

present.

An application seeking adjournment was ﬁléd on the
ground that his counsel is not availabie‘. Aimost 250
connected appeals are fixed for hearing today and the
parties have engaged different counsel. Some of the
counsel are busy.before august High Court while-some
are not available. It‘was‘ also reported that a reviewA'
-petition in respect of:‘;ri\e ;»subject- matter is also pending
in the august Supr‘e'r‘ﬁe’ Court of Pakistan, therefore,
case is adjourned on the request of counsel for
r axguments on 16.12.2020 before D.B

Q ‘ | é

(Mian Muhamm (Rozina Rehman)
Member (E) . Member (J)

appellant,
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26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Junior counsel for the

appellant requested for adjournment on the ground that learned senior

counse! for the appellant is busy before the Hon’ble Peshawar High

Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for arguments before D.B.

(HU%&HAH) '(M. AMH?& K}{XN/KUNDI)

MEMBER MEMBER

11.12.2019 Lawyers are on strike on the cali of Khyber Pakhtunkhwa
Bar  Council. Adjourn. To come up for further

proceedings/arguments on 25.02.2020 before D.B.

S e
Mdémber Member

25.02.2020 Appellant absent. Learned counsel for the appellant
absent. Mr. Kabir Ullah Khattak learned Additional
Advocate General present. Adjourn. To come up alongwith

connected service appeals on 03.04.2020 before D.B.

il 60,

Member Member




26.09.2019 Junior counsel for the appellant and Mr Kablrullah Khattak, -
" ' Addmonal AG for the respondents present Jumor counsel for the

'; __appellant requested for adjournment on the ground that learned semorlf

- counsel for the appellate is busy before the Hon’b]e Peshawar High -

J _Ceurt and cannot attend the Tribunal today. Adjourned to 11.12.2019:

for arguments before D.B. o

Mw(mssm{m) (METWM%AN KUNDI)

MEMBER I\/[EMBER

11.12;2019 , . Lawyers are on strike on the call of Khyber Pakhmnkhwa'Bar
‘Council. Adjourn. To come up for further proceedings/argumeﬁts on

25.02.2020 before D.B.

&7 =
ember ' ‘ Member |

_ 25.02;2020 Clerk‘to counsel for the appellant' pres"erjl-t. Mr Kabir
Ullah Khattak learned Additional Advocate Cenera‘l‘ 'present.
Clerk to counsel for the appellant seeks adjournment as
learned counsel for the appellant is not available.‘ Adjourn.

To come up for arguments on 03.04.2020 bevl‘"ore::-D.'.E‘ST

o

Member _Member
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1,8.64.2019 Clerk to counsel for the appellant presént. M/S Zaki |
| Ullah Senior Auditor and Sagheer Musharaf present.
Zakiullah Senior Auditor representative of re_spondent,No.él
submitted written reply/comments. Sagheer Musharraf AD
- representative of the remaining respondents seeks time to
‘fi.lr‘nish written reply/cdminents. Adjbilrn. To come up for
‘written reply/comments on 13.06.2019 before S.B. | _
N,

. Member

13.06.2019 Counsel for the appellant and Addl. AG alongwith
Saghir Mushraf AD for the respondents presént.

- ' 3 The representative of respondents has submitted

Parawise comments of the respondents which are plaée‘d on
record. To come up for arguments before the D.B on
5;08 2019. The appellant may submit rejoinder, within a

\

Chairman

fortnight, if so advised.

- '05.08.2019 : Junior to.counsel for the appellant and Mr. Zia 'Ullgh /
Jearned Deputy District Attorney present. Junior to counsel for e »3_
the appellant submitted rejoinder which is placed on file and H Fan
‘seeks adjoumment as learned senior counsel is not in 2L

attendance. Adjourn. To come up for arguments on 26.09.2019

before D.B.

N Q-
MZQ | ‘ Member
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02.05.2019 Clerk to coutlsel for the appellant and Mr. Riaz Paindkhel @
learned Assistant Advocate General alongwith Mr. Saghir
I‘ Musharaﬁ AD for the respondents present. Clerl{ to
v counsel for the appellant requested for adjournment as
counsel for the appellant is not in attendance. Adjourn.' To

come up for arguments on 16.05.2019 before D.B.

Bk TR /
Menber . Member
16.05.2019 Counsel for the appellant and Addl. AG"anngwith

Saghir Musharaf, A.D for the respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
29.07.2019 for arguments before the D.B. '

. Chai an‘;

7

Junior to counsel for the appellant present stated that |
identical nature appeals have been fixed for hearmg on

26.09.2019 and sought adjournment. Ad]ourn To come up for
arguments on 26.09.2019 before D.B.

X

Member

29.07.2019
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07.11;2018

2¥.12.2018

14.02.2019

Due to retirement of Hon’ble Chairman, thé"f_f.?:'
Tribunal is defunct. Therefore, the case is adjdurned. To -

come up on 31.12.2018.

Nemo for appellant. Addl. alongwith - Saghir f
Musharaf, A.D for the respondents present. ‘

Learned AAG states that in a matter involvil{?g A
similar  proposition  (antedated  regularization) the |
respondents have submitted a Review Petition befofe fhc
Apex Court which is pending disposal while the ogﬁer
similar matters béfore this Tribunal are fixed for hearing': on
14.02.2019. Let instant matter be also adjourned to
14.02.2019 for arguments before the D.B. Notiéc?'s to o
appellant/counsel be issued for the next date. -

AR

Member.

PR

Clerk of counsel for the appellant and ._%ddl. AG .-' '4
alongwith Saghir Musharaf, AD for the rc;espondentsj 1

present.

e

Rejoinder to the comments has been submitted - -
: ;‘ .

on behalf of the appellant. To come up for arguments, S

on 02.05.2019 before the D.B.

ﬁnber
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"+ 31.05.2018

]

Clerk to counsel for the appellant and Mr. Kabir
Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for the appellant seeks
adjournment on the ground that Learned counsel for the
appellant is busy before Hon’ble Peshawar High Court
Peshawar. Learned AAG requested that the present
service appeal be fixed alongwith connected appeals for
03.08.2018. Adjourned. To come up for arguments
alongwith connected appeals on 03.08.2018 before D.B

e
-
(Ahmajﬁssan) (Muhammad Hamid Mughal)
o Member Member
03.08.2018 Appellant absent. Learned counsel for the appellant is also

27.09.2018

absent. However, clerk of counsel for the appellant present and

requested for adjournment on the ground that learned counsel for

the appellant 1s busy before the Hon’ble Peshawar High Court.
Mr. Muhammad Jan, Deputy District Attorney alongwith Mr.
Sagheer Musharaf, Assistant Director for the respondents present.
Adjourned. To come up for arguments on 27.09.2018 before D.B

alongwith connecled appeals.

(A hmad:E/ssan) (Muhammad Hamid Mughal)
Member (E) Member (1)

Clerk of counsel for the appellant and Mr. Usman Ghani,
District Attorney alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
general strike of the bar, arguments could not be heard. Adjourned.
To come up for arguments on 07.11.2018 before D.B alongwith

connected appeals.
~

(Ahmad Hassan) (Muhamma%ﬁn Kundi)
Member (E) Member (J)

<4



©06.02.2018 Clerk to counsel for the appellant and Addll: AG for

~ respondents present. Written reply not submitted. Requested for - - &

: adjoﬁmment. 'Adjourried. To come up for written reply/comments

E © 0n21.02.2018 before S.B.
(Ahmad Hassan)
Member(E)
hait Sl R e
- 21.02.2018 Clerk of the counsel for appellant and Assistant

AG alongwith Sagheer Musharraf, AD (Lit) & Zaki Ullah,
Senior l/-\uditoAr for official respondents present. ‘Written reply
submitted on behalf of official respondent 2 to 5. f.carncd
Assistant AG relies on behalf of respondent no. 2 to 5 on the
same respondent no. t. The appeal is assigned to-D.B for

rejoinder, if any, and final hearing on 29.03.2018.

G u\fcb%mr’ |

Member

- 29.03.2018 Clerk of counsel for the appellant and Addl. AG for the
‘ respondents present. Rejoinder submitted. Counsel for the

appellant is not in attendance. To come up for arguments on

31.05.2018 before D.B.

-—

.

| - MM; ChairM
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A N respondents present Due to general strlke of the Bar arguments

could not be heard. Adjourned. To come up for arguments on
+06.02.2018 before D.B. : .

Menlber

06.2.2018 Clerk of the counsel for the appellant and Mr. Kébeerd‘lﬁlah
Khattak, Addl. AG for the respondents present. The learned
- counsel for the appellant was stated to be busy before the Hon’ble

High Col.ifc. Requested for adjournnrent. Granted. To conr_e up for

argumer:r'té;on 04.04.2018 before the D.B. . -
% .
Member '
04.04.2018 Clerk to counsel\’afor the appellant and Addl; AG for

respondents present. Clerk to counsel for the appellant seeks

_adjournment. Adjourned To come up for arguments on

31.05.2018 before D.B.

(Ahmad Héésan) J .
Member

- 27.11.2017. Clerk to counsel for the appellant and’ Addl AG for BT §
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Clerk of counsel for the appellant and AAG for the
respondents present. Written reply not received on behalf of
the respondents and AAG requested for further time.

Adjourned. To come up for written reply/comments on

5/10/2017.
(GuTZebKhan)
Member
05.10.2017 : Clerk of the counsel for appellant present. Mr. Kabirullah

Khattak, Additional AG alongwith Mr. Sagheer Musharal,
AD for the respondents also present. Written reply on behalf
of respondents . not submitted. Learned Additional AG
“requested for further adjournment. 'Adjourned. To come up

for written reply/comments-on 02.11.2017 before S.B.

‘ - . : % . ‘ !
> . , :(Muhammac{Zn’in Khan Kundi)

Member

02.11.2017 Clerk .o counsel (or the appellant and
Additional  Advocate  Genera!l  alongwith — Sagheer
Musharraf, Aj% (Litigation) for the respondents present.

p e Wrilten, IUJ y on bch'lli ol mspondcnls No. 4, 5 & 7
'g ':" - "%{ﬁ"_?? o oy e :/ R ey .A'n) "f‘b J~'" e Lraawll & PRRERT ‘.J”‘.nu.t-
submitted.: Icamcd AddL: AC‘ 1chcs on bchle of

Adlvocar  Gefi~e e dlongwidln Sedheer Muchooaf, o0

1L5])011(’mts No. 1, P &, 3 on the same. The appeal is

Gl Ty g st retnl Il SuE presond.  Wollen r Y
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06.07.2017

03.08.2017
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Appellant in person present and requested for

Adjourned. To come up for prel1mmary hearing

before S.B.

" (Ahmad Hassan)
Member

Counsel for the appellant present. Preliminary arguments

~ heard. It was contended by learned counsel for the appellant"'

that the appellant was appointed as Family Welfare Assistant
vide order dated 01.02.2012. It was further contended that the
appellant was terminated on 13.06.2014 by the D1str1ct

Population Welfare Officer Peshawar without, serving any

”
{

el
N

adjournment.
on 03.08.2017
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charge sheet statement of allegations, regular inquiry and AR

show cause notice. It was further contended that the appellant
challenged the impugned order in august High Court in writ
petition which was allowed and the respondents ‘were directed
to reinstate the appellant with back benefits. It was further

contended that the respondents also challenged the order of

~august High Court in apex court but the appeal of the

respondents was also rejected. It was further contended that
the respondents were reluctant to reinstate the appellant,
therefore, the appellant filed C.O.C applicat'iqn against the
respondents in august High Court and ultimately the appellant
was reinstated in service with immediate effect but back
benefits were not granted from;' the date of regularization of

the project.

" The contentions raised by learned counsel for the

Fm,

appellant need consideration. The appeal is admitted for .

regular hearing subject to deposit of éecurity and process fee

within 10 days, thereafter notice be issued to the respondents =~

for written reply/comments for 06.09. 2017 before S.B. '

\-\

il

(Muhammad Amin Khan Kundl)
Member h
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FORM OF’O'RDER SHEET

Court of
CaseNo.______ 483/2017
S.No. Date of order Order or other proceedings with signature of judge or Magistrate
‘ proceedings - _ :
1 2 | '3"
A19/05/2017 The appeal of Mr. Muﬁhammad _'Nadeem | Jan

resubmitted today by Mr. Jav‘éd Igbal Gulbelé Advocate, may be

entered in the Institution Register and put up to the Worthy

Chairman for proper order please.

REG%RTQ"' R

2- h.Sp17 | This case is entrusted to S. Bench for preliminary hearing

to be put up there on S,- 0!2— Z:Ql 7

P o

CHALMAN

y
o e

-Clerk to counsel for the appellant present. Preliminary

05.06.2017
arguments could not be heard due to General strike of the Bar,| To

come up for preliminary hearing on 06.07.2017 before S.B.

(Ahmad Hassan) |
Member : ..
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The appeal of Mr. Muhammad Nadeem Jan Family Welfare Assistant received today on
16.05.2017 is incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant.

2- Copy of completion report of Project mentioned in para-3 of memo of appeal
(Annexuregls not attached with the appeal which may be placed on it.

3- The authority to whom the departmental appeal was made/preferred has not been
arrayed a party. :

4- .One copy/set of the appeal along with annexures i.e complete in all respect may
also be submitted with the appeal. '

s

No. l 5 33 /S.T,
N\

ot_/ 7~ /2017 | ' \.:
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SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Javed Igbal Gulbela Adv.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

‘InReS.A_Y33% /2017

Muhammad Nadeem Jan
VERSUS

Govt. of Khyber Pakhtu.nkhwa and others

ONDEX
ij_ Dcecrzptzon of Documen'ts — S Anner Pages
1. | Grounds of Appcal_ o 19
:2— | Apphcatl(m for C Cond(matl(m of delay 1 9a9%
3 | Affidavit. I R __u___lg_“__
4 ‘/\ddlcsscs of l’_al ties. 11
5 | Copy of appom‘mcnt or de N 12
6 | Copy of completion of pl‘OJLC’L “B” 13
7 {Copies of termination orders C& D 14- 15 B
8 | Copies of W.P No. 173072014 and order | “Bto F” 16-35
| dated 26/06/2014 - _
9 | Copy of CPLA No. 496~ P/20]4 Gt %_Lf 6#(_)“_ .
10 | Copices of record of (,OL No. 479/20[5 O "HT ) 6780
11 | Copies of rmc_c_o'fd Qf QOQ_I\_(_) 186/2016 | “I” 81 86 )
12 | Copy of rocord of COC No. 395/2016 | o “87 90 |
13 | Copy of the impu gmcd re-instaternent “K” 91
| order dated 05/10/2016 N
14 C opy of appeal o ‘L7 92 Q; )
15 | C opy of CPLA NO. 6()5 P/’?()lo | “M” 94- 97 |
16 | Other documents " o
17 Wa.kalatnama » B | ; 98 |

Dated: 12/05/2017

' Appellant

Through
JAVED JGBAL ¢ ULBELA
Adveate I ligh Court
PeShawar.

Off Add: 9-10A Al-Nimrah Cenlre, Govt College Chowk Peshaway
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7.

SERVICES TRIBUNAL PESHAWAR

Khyber Pakhtukhwa
Service Tribunal

Muhammad Nadcem Jan, Family Welfare Assistant (BPS-07)
R/o Family Welfare Center (FWC) Kabapyan, Peshawar.

(Appellant)
VERSUS

Govt. of Khyber Pakhtunkhwa Through Chief Secretary
Khy ber Pakhtunkhwa at Civil Secretariat Peshawar.
Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar.

-Govt. of Khyber Pakhtunkhwa Through Secretary

Population Welfare Department, Peshawar.

‘Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar.

Director General, Population Welfare Department R/ o
Plot No. 18, Sector E-8, Phase-VII, Peshawar.
Accountant  General, Khyber  Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar.
District Population Welfare Officer Peshawar Plot No.
18, Sector -8, Phase-VIl, Peshawar.

~~~~~~~~~~~~~~~~~ (Respondents).

APPEAL  U/S 4 OF  THE  KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ACT -
1974 FOR GIVING RETROSPECTIVE EFFECT TO
THE APPOINTMENT. ORDER DATED_05/10/2016
IN ORDER TO INCLUDE PERIOD SPENT SINCE
BRINGING THE PROJECT IN QUESTION ON
CURRANT SIDE W.E.F 01/07/ 2014 TILL THE
APPOINTMENT ORDER DATED 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS,
PROMOTIONS AND SENIORITY, IN THE LIGHT
OF JUDGMENT AND ORDER DATED 24/02/2016
RENDERED BY HON’BLE SUPREME COURT OF

PAKISTAN IN CPLA 605 OF 2015.



Respectfully SheWeth;

That the appellant was initially éppointed_ as

‘l‘fan'rily~ Welfare Assistant (FWA) (BPS-07) on

contract basis in the Dis’mct Populatlon Welfare

Office, Peshawar on 01/ 02/ 2012. (Copy of the

appointment order dated 01/ 02/2012 is annexed

as Ann “A”).

. That it is pertinent to mention here that in the

- initial appointment order the appointment was -

although made on contract basis and till projecf
life, but no project was mentioned therein in the
dppomtmem order. Ilowover the services of the
appellant alongwl‘th_ hundreds of other employeeg
were carried and confined to the project
“Provisions for Population Welfare Programme in

Khyber Pakhtunkhwa (20]-’_1_—] 4)".

. That later-on the project in question was brought

from developmental side to currant and regular
side vide Notification in the year 2014 and the life
of the projeét in questjoﬁ was declared to be
culminated on 30/06/2014. (Copy of completion

of project is annexed herewith as Ann “B”).

. That instead of regularizing the service of the

appellant, the appellant was terminated vide the
impugned office order No. B.No. 4 (35)/ 2013-
14/ Admn, dated 13/06/2014 and office order No.

. No. 1 (2’7}/’2(')’13~Ad.m dated: 13/06/2014 and

;.
» .
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thus the service of the appellant was terminated
w.e.f 30/06/2014. (Copies of termination orders

are annexed as Ann- “C & D”, respectively).

That the appellant alongwith rest of his colleagues
impugned their termination order before the
Hon’ble Peshawar i’.—lﬁigh Court vide W.P# 1730-
P/2014, as after carry-out the termination of the
appellant and rest of his colleagues, the
respondents were out to ‘alppoint their blue-eyed
ones upon the regular posts of the demised project

in question.

That the W.P# 1730-P/2014 was allowed by the
Hon’ble Peshawar High Court Peshawar vide the
judgment and order dated 26/06/2014. (Copy of
W.P#1730-P/2014 and order dated 26/06/2014 are

annexed herewith as Ann “E & F, respectively).

That the Respondents impugned the same before
the Hon’ble Apex Court of the country in CPLA
No. 496-P/2014, but here again good fortune of
the appellant and his colleagues prevailed and the
CPLLA was dismissed vide judgment and order
dated 24/02/ 2016. (CO’ﬁ'y of CPLA 496-P/2014 is

annexed as Ann “G”).



8.

9.

10.

i1,

D

That as the ~Respondents were reluctant to
imp]em'ént the judgment and order dated
26/06/2014, so initially filed COC# 479-P/2014,
which became infructous due to ‘éu‘spensi(m order
from the Apex Court and thus that COC No. 479-
P/2014 was dismissed, being in fructuous vide
order dated 07/12/2015. (Copies of record of
COC# 479-P/2015 is annexed as Ann- “H").

That after dismissal of CPLLA No. 496-P/2014 by
the Hon'ble Apex Court on 24/02/2016, the
appellant alongwith others filed another COC#
186-P/2016, which Wés disposed off by the
Hon'ble Peshawar High Court vide ]ﬁdgment and
order dated 03/08/2016 with the direction to the
Respondents to implement the judgment dated
26/06/2014 within 20 days. (Copies of record of
COC# 186-P/2016 are annexed as Ann-“17).

That inspite of clear-cut and strict directions as in
aforementioned ~ COC#  186-P/2016  the
Respondents were reluctant to implement the
judgment dated 26/06/ 2014, which constrained
the appellant to move another COC#395-P/2016.
(Copy of the COC No. 395-P/2016 is annexed as
Ann-"J").

That it was during the pendency of COC No.395-
P/2016 before the August High Court, that the

appellajnt was re-instated vide the i_mpugned



office orders No. .SOE+ (PWD) 4-9/7/2014/HC
dated 05/10/2016, but with immediate effect
instead w.e.f 01/02/2012 i.e initial appoin’tment‘ or
at least 01/07/2014 i.e date of regularization of the
project in question. (Copy of the impugned office

re-instatement order dated 05 /10/2016 is annexed

as Ann- “K").

12.

That feeling aggrieved the appellant prepared a

~ departmental appeal, but inspite of laps of

statutory period no findings were made upon the
same, but rather the appellant repeatedly attended
the office of the Learned Appellate Authority for
disposal of appeal and every time was extended
positive justure by the Learned Appellate
Authority about disposal of departmental appeal

and that constrand the appellant to wait till the

‘disposal, which caused delay in filing the instant

appeal before this Hon’ble Tribunal and on the
other hand the departmental appeal was also
either not decided or the decision is not
communicated or intimated to the appellant.

(Copy of the appeal is annexed herewith as

- annexure “1.7).

13.

That feeling aggrieved the appellant prefers the
instant appeal for giving retrospective effect to the
appointment order dated 05/10/2016, upon the

folfowing grounds, inter alia:-



s

B.

GROUNDS: -

A.That the impugned appointment order dated

05/10/2016 to the extent of giving “immediate

effect” is illegal, unwarranted and is liable to be

modified to that extent.

That in another CPLA No. 605 of 2015 the Apex
Court held that no"t only the effected employee is
to be re-instated jnto service, after conversion of
the project to currant side, as regular Civil Servant,
but as well as entitled for. all back benefits for the
period they have wérked with the project or the
K.P.K Government. Moreover the Service of the
Appellants, therein, for the intervening pg}riod ie
fromv the date of their termination till the date of
their re-instatement shall be computed towards

their pensionary benefits; vide judgment and

order dated 24/02/2016. It is pertinent to mention ‘

here that this CPLA 605 of 2015 had been de.cided:

Ly

alongwith CPLA of 496 of 2014 of the Appellaz’{t

-

on the same date.

£
4




C.

D.

That t’hﬁs. by viftué of 2009 R page- 01 the
appellant is éntitled for équal treatment and is
thus fully entitled for back benefits for the period,
the appellant worked in t.hé projéct or with the

Government of K.P.K. (Copy of CPLA 605 /2015 is

annexed as Ann- “M").

That where the posts of the appellant went on

“regular side, then from not reckoning the benefits

from that day to the appellant is not only illegal.

and voi:d,‘ but is illogical as well.

. That where the termination was declared as illegal

and the appellant was declared to be re-instated

into service vide judgment and order dated

26/06/2014, then how the appellant can be re-

. That attitude of the Respondents constraineg

‘appella_nt aﬁd his colleagues to knock thg

instated on ()5/ 10/2016 and that too with

immediate effect.

the Hon'ble Fligh Court again and a

even out to ,éppoin’( blue-eyed o



of the ap'pe'llant and at last when -étrict directions
were issued by Hon’ble Court, the Responde.ﬁts
vent out their spléen by giving immediate effect to -
the re-instatement order of 1Che appellant, which

approach under the law is illegal.

.That where the appellant has worked, regularly

and punctually and thereafter got regularized then

~under rule- 2.3 of the pension- Rules- 1963, the

appellant is entitled for back Eeneﬁts as well.

H.That from every angle the appellant is fully

entitled for the back benefits for the period that
the appellant worked in the subject project or with

the Government of K.P.K, by giving retrospective

© effect  to the re-instatement order dated -

05/10/2016.

. That any other ground not raised here may

-

rraciously be allowed to be raised at the time of
2)- J

arguments.



" Dated: 12/05/2017.

It is, therefore, 'mosf. ‘humbly prayed that on
acceptance of the instant Appeal the impugned re-
instatement order No. SOE (PWD)4-9/7/2014/HC, dated
05/10/2017 may graciously be modified to the extent of

_“immediate effect” and the re-instatement of the appellant
be given effect w.e.f 01/07/2014 date of regularization of
the project in question and converting the post of the
appellant from developmental and project one to that of
regular one, with all back benefits in terms of arrears,
senlonty and promotion,

‘Any other relief not specifically asked for may also
gracwusly be extended in favour of the appellant in the
c1rcumstanceq of the'case. '

NOTE:-

Advcate H gh Qourt
PeShawar.

BT

No such like appeal for the same appo[lant upon
the same subject matter has carlier been filed by me,
prior to the instant one, before this Hon’ble Tribunal.
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BEFORE THE HONBEE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

InCM No. /2017

Muhammad Nadeem Jan
Versus

Govt. of K.P.K & Others

- APPLICATION FOR CONDONATION OF DELAY

RESPECTFULLY SHEWETH,

I

(N

That the petitioner/Appellant is  filing the
accompanying Service Appeal, the contents of which
may graciously be considered as integral part of the

instant petition,

. That delay in filing the accompanying appeal was

never deliberate, bult due to reason for beyond

control of the petitioner.

. That after filing departmental appeal on 20-05-2016,

the appellant with rest of their colleagues regularly
attended the Departmental Appellate Authority and
every time was extended positive gestures by the
worthy Departmental Authority for disposal of the
departmental appeal, but in spite of lapse of statutory
rating period and period thereafter till filing the
T'ribunal, the same were never decided or never

communicated the decision if any made thercupon.




Dated: 12/05/2017

4. That besides the above as the accompanying Service

Appeal is dbout'the back bénefits and arrears thereof

and as financial matters and questions are involved

- which effect the current salary package regularly etc

of the appellant, so is having a repeatedly reckoning

cause of action as well. +

_That besides the above law always favors

adjudication on merits and technicalities must
always be eschewed in doing justice and deciding

cases on merits.

[t is, therefore most humbly prayed that on

acceptance of the instant petition, the delay in filing

of the accompanying Service Appeal may graciously
be condoned and the accompanying Services Appeal
may very graciously be decided on merits.

Through

L\

47 GULBELA
igh Court
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-BEFORE THE HONBLE KHYBER PA%UNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re S.A | /2017
Muhammad Nadeem jJan
| VERSUS

'Gg)vt.-of Khyber Paﬁkhtu_nf.kh_wa and otheré

AFFIDAVIT

I, Muhammad Nadeem Jan, Family Welfare Assistant (BPS-07) R/o

Family Welfare Center (FWC) Kabapyan, Peshawar, do hereby

solemnly affirm and declare that all the contents of the

accompanied appeal are true and correct to the best of my

knowledge and belief and nothing has been concealed or .
withheld from this Hon'ble 'ﬂlf'ribu.nal.

DEPONENT
1730(- 187687 -3

[dentified By A
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BEFORE THE HONBLE KHYBERPAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

In Re S.A | /2017

APPELLANT.

| ,Mfu,hémmad Nadeem Jan
VERSUS

Govt. of Khyber Pakhtunkhwa and others

ADDRESSES OF PARTIES

Muhammad Nadeem Jan, Family Welfare Assistant (BPS-07)
R/o Family Welfare Center (FWC) Kabapyan, Peshawar.

RESPONDENTS:

1.

Dated: 12/05/2017

Govt. of Khyber Pakhtunkhwa Through Chief Secretary
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.
Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar. A ‘ |
Govt. of Khyber Pakhtunkhwa through Secretary
Population Welfare Department, Peshawar. .
Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar.

Director General, Population Welfare Department R/o

Plot No. 18, Sector -8, Phase-V1l, Peshawar.

Accountant  General, Khyber Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar.

District Population Welfare Officer Peshawar Plot No.

18, Sector E-8, Phase-VII, Peshawar.

Appellant

Through



. . - N RN
Government of Khyber Pakhtunkhwa %
‘' Population Welfare Department l L A
Office of the District Population Welfare Offic M
i House 4501, Street No.03, Sikandar Town Peshawar.

Dated Peshawar, the _p_(/ozxzmz.

OFFER OF APPOINTMENT:

FNo.l (27)/2011-2012/Admn: Consequent upon the recommendation of the Departmental Selection
Committee (DSC) you are offered of appointment as Family Welfare Assistant Male (BPS-5) on contract

basis in the District Popu[atlon Welfare Office, Peshawar for the project life on the following terms and
conditions:

TERMS & CONDITIONS

1 Youn appomtment against the post of Family Welfare Assistant (BPS-5) is purely on contract
basis for the project life. The order will automatically stand terminated inless extended vy
will get in BPS-5 (5400-260- 13200) plus usual allowances as admissible under the.rules.

2. Your services will be liable to termination without assigning any reason during the
currency of the agreement. In case of resignation 14 days prior notice will be required
othérwise your 14 days pay plus usual allowances will be forfeited.

(VS

You shall provide Medical Fitness Certificate from the Medical Superintend of the
DHQ Hospital Peshawar before joining service.

4. Being contract employee, in no- way you will be treated as Civil Servant and in case
your performance is found un-satisfactory or found committed any mis-conduct, your
service will be terminated without adopting the procedure provided in Khyber
Pakhtunkhwa (E&D) Rules, 1973 which will not be challengeable in Khyber
Pakhtinkhwa Service Tribunal/ any court of law,

5. You shall be held responsible for the losses’ accruing to the Project due to your
carelessness ‘or in-efficiency and shall be recovered from you.

6. You will neither be entitled to any pension or gratu1ty for the services rendered by
' you nor you will contribute towards GP Fund or C.P Fund.

7. This offer shall not confer any right on you for regularization of your service against
the post occupied by you or any other regular posts in the Department..

8. You have to join duty at your own expenses.

9. If you accept the above terms and conditions, you should report for duty to this Office

within 15-days of the receipt of thls offer failing which your appointment shall be
considered as cancelled. ’

10. You will execute a surety bond with the Department. /

o L L Dlstrlct Population Welfare Ofilccr,

. A . - . s ilreshnawar. .. T -
Mr.Muhammad_ NadeemyJan s/o Ayub Khan :
Tehkal Payan, University Road,, Peshawar

Copy forwarded to the:-

. Accountant General, Khyber-Pukhtoon Khwa. :
PS to Minister for Population Welfare, Khyper Pukhtoon Khwa, Peshawar.

PSto Dnu,tor General, Poputa fon: Vel epaltment Khyber Pukhtoon Khwa, Peshawar.

[SELVS B GO R




Fopuiatien Weliare Department -
it of o Distiet Populzien Weliare @iffiess, Peshs
Bov. of [yber Paldtualdwa
Mewss RoABH S, Sikandar Tew, Peekh

)
Dated: |} 7 106/2014.

" No H27)2013-Admn

M Mdessai iRz | }
Puse. Romo Gaasds o R (.

COMPLETION OF ADP PROJECT i.c PROVISION FOR POPULATION o

. Subjeat:

WELFARE DEPARTMENT, KHYBER PAKHTUNKHWA,

I'he subject project is going o be completed on 30/06/2014. Theretore. the
Cenclosed oftice order No.4(35)/2013-14/Admn Dated 13/06/2014 may be (reated as fifteen days .

notice in advance for the termination of your services as on 30/06/2014 (A.N)

District Population Welfare Officer.

- Peshawar
Capy -
1. Accoumant { Local) for nfaction. T .

2. P of the official concerned. . ' .
-~

e T . District Population Wellare Olficer.
Peshawar




- S
Government of Khyber Pakhtunkhwa, D .~ C '

- . Directorate GeneralPopulation Welfare !
Post Box No. 235 =

£C Trust Building Sunebri Mas]id Road, Peshawar Cantt: Ph: 091-9211534-38

|
FEREEETRERD

Dated Peshawar the )7;’ /eé/2014.

F.No.4(35)/2013-14/Admn:- On completion of the ADP Project No. 903-821-790/110622 under

OFFICE ORDER

the scheme provision of Population Wetfare Programme Khyber Pakhtunkhwa. The services of

the following ADP Project employees stands terminated w.e.f. 30.06.2014 as per detail ) ;
belov:- '

S.No. | Name Designation District /Institution
1 Bibi Amina FWW Peshawar
2 | Abida Hnif FWW Peshawar
3 Saba Naz FWW Peshawar '
4 Sumy Naz . FWW Peshawar
5 Basmeen FWW Peshawar
6 Sajida Parveen : FWW Peshawar |
7 Naila Usman FWwW Peshawar '
8 Nosheen Ihsan FWW - Peshawar :
9 Bibi Nadia FWW ) Peshawar
10 -{-Asma ‘ FWW Peshawar i
11 | Saba Gul FWW Peshawar . ;
12 Neelofar Munif FWA (F) Peshawar |
13 Said Amina Mustafa FWA (F) Peshawar . I
14 | Rozina Akram FWA (F} Peshawar i
15 | Aneela Gul FWA (F) Peshawar i
16 | Qasida Bibi FWA (F) : Peshawar
17 Misbah Shakat FWA (F) Peshawar
18 | Zeba Gu! FWA (F) Peshawar
19 | Tasawar Igbal FWA (F) Peshawar
20 | Sarwat Jehan FWA (F) Peshawar \
B 21 | Shaheen Akhtar FWA {F) Peshawar :
22 Syed Muhammad Ubaid FWA (M) . Peshawar .
23 | Jehanzeb FWA (M) Peshawar ;
24 | Husnian Raza FWA (M) Peshawar ,
25 | Naseer Ullah FWA (M) Peshawar N :
26 | Syed Kamran Mustafa | FWA (M) Peshawar P \\_,,;”' .
27 | Muhammad Nadeem Jan FWA (M) Peshawar L '
28 | Tarig Rahim FWA (M) Peshawar = ' !
29 | Noor Elahi FWA (M) Peshawar i Z
30 | Muhammad Imran FWA (M) Peshawar
31 Muhammad Naeem FWA (M) Peshawar
32 Shehbaz Khan FWA (M) Peshawar
33 Nmuhammad Tkram Chowkidar Peshawar
34 | Sajid Nawab Chowkidar Peshawar
35 Ibrahim Khalil Chowkidar Peshawar
36 Farooq Sher Chowkidar Peshawar
37 Muhammad Naveed Chowkidar Peshawar .
38 Muhamamd Riaz Chowkidar . -~ Peshawar
39 Adnan Hameed Chowkidar . Peshawar
40 Inamuliah. - Chowkidar Peshawar
41 Imran Khan Chowkidar Peshawar :
42 Muhamamd Jamal Chowkidar Peshawar
43 Shah Khalid Chowkidar Peshawar 4
44 Mehwish Aya / Helper Peshawar : !
45 | Nabila Khan . Aya / Helper Peshawar ] !
46 Humara Tabasum Aya / Helper Peshawar
477 Tania Aya / Helper Peshawar
1 48k Razia Aya / Helper Peshawar
49 | Zaib un Nisa Ava / Helner Pechawar )
|
i
. \ ‘!
‘i
L. , {




All pending liabilities of ADP Project em
- under intimation to this office,

£.M0.4 (35)/2013-14/ Admn

Caopy r’or"wérded to the:-

A 10 A0S et N b s s g e

0 o

. Accountant Gener

50 ] Shahdab Irfan
51 _Saadia
52 Farzana Bano

53 Sadia Bibj

Aya / Helper
Ava / Helper
| Ava+¥ Helper
Aya / Helper

ployees must be cleared before 30.06.20‘14 positively

Sd/-
{Project Director)

Dated Peshawar the 2014,

al, Khyber Pakhtunkhwa.
Director Technical, PWD, Peshawar.

District Population Welfare Officer, Peshawar.

Chief Healith P&D Department, Khyber Pakhtunkhwa.

PS to Advisor to Chief Minister for Population Welfare, Khyber Pakhtunkhwa.

PS to Secretary to Govt: of Khyber Pakhtunkhwa, Finance Department, Peshawar.

PS to Secretary to Govt: of Khyber Pakhtunkhwa, Population Welfare Department,
Peshawar, : ‘

PS to Director General, PWD, Peshawar.
Master File,

.
e L
o \
[N —

. . T
T Assistant Director (Admn)
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A 3 Y Oftics of the Distriet Pepulztiion Welitve Offiees Pesk.
155' off Eiliglocr Paldiurnbiine
Tyt blouse ReA80788,Sikandar Tews, Pesi
. ipnyes?
- . o . . -
[ N0 (27)/2013-Admn | ' Dated: ) 7 /06/2014.
To.
M\n Mudecsmnns L lg «2
Clor\plans -
subject: COMPLETION OF ADP PROJECT i.c PROVISION FOR POPULATION
WELFARE DEPARTMENT, KHYBER PAKHTUNKIIWA.
The subject project is going o be completed on 30/06/2014. Therefore. the
crclosed office order No.4(35)/2013-14/Admn Dated 13/06/2014 may be treated as lilleen duys -
wtice in advance for the termination of your services as on 30/06/20-14 (A.N)
I,
hi.
Al
('/./1:[%‘1;
District Population Weltare Officer.
s S Peshawar !
_ Copy to:- '
1. Accountant (Local) for n/action.
2. PIF of the official conczemcd. ,/""
\ /,/
/!
District Population Weltare Olficer.
Peshawar
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IN THE PESHAMWAR HIGH-COURT PESHAWAR

%

W. P Nof920 /2014

4 Muhammad Nadcem Jan /0 Ayub Khan WA Male District
Peshawar and others. :

" L ) (Petitioners)

i ' VIERSUS .

Govl ol Khyber Pakhiunkhwa Sceretary Population Weltare
Depuriment. Khyber Pakhtunkhwie Flouse No. 123/11 1. Street
NO. 7 Defence Officer’s Colony, Khyber Road Peshawar and !
others.

(Respondents),

ADDRESSES OF PARTIES

0 » Petitioner:

L Muhammad Nadeem Jan /o Ayub Khan FWA Male District j
Peshawar. .
Muohammad  ITmran s/o Atiab Ahmad FWA Male District

2.
Peshmvar, . i '
Sodchanzaib s/o Tap ARbar WA Male Distriet Peshawar, ' ‘
dooSujida Parveen d/o Bad Shah Khan FWW  Female Distriet
Peshawar, ' : !
5. Abida Bibi D/O Hanil Shah FWW Female District Peshawar. ! !
' 6. Bibi Amina d/o Fazali Ghani FWW Female Districl Peshawar, '
' 7. Tasawar [gbal d/o lgbal Khan FWA Female District Pesliawar.
. Zeba Gul w/o Karim Jan FAW Female District Peshawar.
Y. Neclofar Munifw/o Inamutlah FAW Female District Peshawar,
[O.Muhammad Riaz /o Taj Muhammad  Chowkidar  District
_ Peshawar, "
1, Fltbeahim Khalil s/o Ghulam Sarsear - Chowkidar District
‘ Peshawar, ' '
P20Niss Qasceda Bibi w/o Nadir Muhammad  FWA Female |
; ’ Swstriet Peshawar, .
!
- |
i
: I
| |
| ‘
I
Sl ¢




WRIT PEFITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN, 1973

Praver in Writ Pelition:

On acceptance of this Writ Petition an appropriate.

Wril may please be sued declaring that Petitioners to

have been validly appointed on the posts correctly

mentioned against their names in (he Scheme namely

“provision for Population ‘Welfare Programme’™ they

are working against the said posts with 1o complaint

whatsoever; due o their hard work and efforts the

inst which the petitioners was appointed

.

scheme aga
has been brought on regutar budget, the posts against

which the petitioners are working have become.

regular/ permanent posts hencee Petitioners aré also

entitled  to be regularized in line with ‘the

regularization ol other stalt i simitar projects, the
reluctiance  on the 1‘{:1:'! of  the respondents in
regularizing the service of
claiming to relic
project i.¢ 30.6.20 14 is malalide in Jaw and lraud upon
their legal rights, the Petitioners may 'p'lcase be
declared as regular civil scrv:\nl.for afl intent and
purposes or any
also be atlowed.

Interim Relicf

the Petitioners ;md‘

ve them on the completion of the
i

oiher remedy deemed proper may

tee saihn s

'i”q'-"*‘“i
i e e
ww%%‘,;)
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treatment metedout to the petitioner is highly illegal and

not maintainable.

Fhat the Petitioners fullilled the criteria for appointment.
they have been appointed in the prescribed manner. hence
they should not suller For the administrative slackness /

inactions in not regularizing the petitioners..

N

That 1t is pertinent to point out here that i similar »

circumstances the projects when brought on recular side
is emplovees are also regularized but.in the case of the
petitioner they have been diseriminated against and thus
deprived ol regutarization. (Copies of the regularization

.

orders ure attached as Annexure )

That the petitioners seck the permission of this Honorable
Court o rely on additional erounds at the hearing of this
Appeal.

Interim RciAicl'

The Petitioners may please be allowed to continue on their posts
which is being regularized and brought on regular budeet and be

paid their salaries alter 30,2014 G the decision of writ petition.

L s, theretfore, praved that on aceeptance ol this Wril

Petition an appropriate Writ may please be issucd as prayed

~for in the heading ol this Petition.

Petitioners

Through

e S ap——
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JAZ ANWAR
“Advaocate Peshawar
List ol Books:- '

Vo Constitution. 1973,

2. Books according 1o need.

CERTIFICATE -

N

Certified that no writ petition on the same subject and hetween
[ |

the same parties have been filed previously or concurrently,

Petitioners

® ermmmmmmee—— e = = . e — ey
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NISAR HUSSAH\J KHAN. J.- By wuay of insic

wril potition, petitioncrs seck issuance cof cu epproprivte

-

weil for declaration to the cffece that they have been

validiy appoiated on the POty under the Scheme “Provision

of Sopulation Welfare Programme” | woliich has  Leen
1 . -

brouyht on regular budget and the posts ‘on_ which the
. T

N b I
petitioners are -working have become regular/permanent

i
1

pests, hence ze ers are entitled to be regularized in
< | .
: ‘
i
line with the reegulurization af o:lw. staffin siindlar projecis )

l ‘
. .

and reluctunce to Ui cffect on e ;,m M/Adcu.(p it C e
| ’ .
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regularization of the petitioners i iliegal, malafide und
fraoud upon their legul nghtc und uloa conscquence

petitioners be declared oz regular civil servants Jor all

intent and purposes.

2. Case of the petitioners is that the Provincial

Government Health Deparinent cpproved o scheme

numely Pro‘w':fon for Populetion Welfare Programme for a
period of five.yc-aﬁ from 2010 to 2015 for socio-cconomic
well being of the down trodden citizens and improving the”
basic health structure; :hut‘rhcy have been performing
thelr ditics to the best of their c:bi!:':y withh real and cest
which madc- the ..,rJrOj(:Cf c.rrlad :;chcm“c:_ successful and result

oricnted which constrained the Government to convert it

from ADP to current budget. Since wihole schicine has been

Lrought on the reguluar side, so the crmployces of the

i

scherne were also Lo be abeorbed. O the samne analogy,

sarne of the siaff rmembers have Leen reqgulariced wherceas

the petitioners have been discriminated who are eatitied to

alike treatment.




.

Ajmal and 78 others have filed C.M.No. GOO-P/P.C-J/I andd
another alike C.M.N0.GO5-P/2014 by Anwour Khan ond 12

others have prayed for ‘their bnpleadiment in the writ
- I

petition widy the contention teat Uiy are oll serving o Ui

same Sclicie/Project nuincly Provision jur Population
Welfure Programene for the lust five years . it contended
by the applicants that they have chactly the same case as

averred in the main writ petition, so they be impleaded in

the main writ petition us they seck same relief against

same respondents. Learned AAG present in court was put

on notice who has got o objection vn arceplance of e
upplications and implcadment of the applicants/
lntervencrs In the main petition aud rightly 2o vebicen all thee

applicants are the employces of the same Project and have
A}

got came grievance. Thus instead of forcing them to file
separate petitions and ask for comments, it would be just

and proper that their fate be docided once for oll through

the surnc wril poetitivn az they stand on the samie legal

planc. Az such both the Civil Misc. applications arc allowed

PRl

Nt

————
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i the applicunts shall be treeted as petitioners o the

muin pedtion who  would Lo entded (o thie sune

k|
treatment, :

:

i

; .
&. Comments of respondents were called which

were eccordingly filed in which respondents hm/c.i' cdmf'rtcd
that the Project has been CO!?;./C!'f[;d into chu!&r/Currcnt
side of the budgcet for the year 2014-15 and c/:f the posts
have come under the arnbit of‘Ciw'! servants Act, 2973 and

Appointment, Promotion ond. Transfer Ruics,  1989.

However, they contended that the posts will be advertised

afresh under the procedure laid down, . for which the
f

petitioners would be free to compete alongwith others.

Howsever, their age fuctor shall be considered under the

relaxation of upper age limit rules.

' \
\ . .

5 We have heard lcarned counsel for the
petitioners, and the lcarned Additional Advocate General
and have also gonce through the record with their valuclile

assistance.




3

I
G, . : {00y appurent frome the record that e posts

[~

held by the petitioncre were advertized o the Hoevsepupet

on the basis of which ¢ll the petitiongrs epplicd and they .
1

had undergone due process of test and intervievws and

rereafter they were appointed on the respective posts of
Family Welfare Assistant (male & female), Family Welfare
upon

Worker (F), Chowkidar/W/ cchrnan, Helper/Miaid

recommendation  of e Departmental  Seiection

contract basis in the Project of

Committee, though on

Provision for Population Welfare Programme, 0D different

dates iLe. 2.1.2012, 3.1.2012, 10.3.2012, 29.2.2012,

.

27.6.2012 , 3.3.2012 und 9v.3.2012 cte. All the petitioners

were recruited/appointed in a prescribed inanaer after duc

adherence to all the codel forralitics und since their

appuointiacnts, they have been poerforaing chicir dutics (o

the best . of their ability und capability. There is no

complaint against them of any-slackncss in performance of

their duty. It weas the conzurmption of their bivod and sweat

which mude the project successful, thut inowhy the

Provinciel Government converted it from Developmicntal Lo

.

@ T AD LA At
C:’ s Hloshioawar | tigh .L,'gurl,‘
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non-developmental wide and brouglis the sohemne on the i

current budger,

7 We are mindful of the fuct that their cuse
daovs not comie willvin the ambit of FPWEr Linploycas

(Regularization of Services) Act 2009, but ¢t the same time

we cannot lose sight of the fact that it were the devoted

s xb

services of the petitioners wihich muade the Government

realize to convert the schemce on cegular budget, 50 18

would bLe highly unjustified thar e sced sown cad

nourlshed by the petitioners s plucked by somcone clsce

when grown in full bloom. Particularly vshen it is manifest '

from record that pursuant to the converssion of olaer

projects form developmental to non-development side,
their employees viere reqularized. There are reqularization
orders of the employces of other alike ADP Schemes wihiich

were brought to the reqular budget, few instances of valiich
. ¥ g J

are:  Welfare Home for Descitute Childiren  Disirict

Charsadda, Welfare Home for Orphan Nowsherc and /

Establishment of Mentally' Retarded and  Payz’zally

‘ Handicapped Centre for Speciul* Children Nowsshord,

X —_— X R
ooy AR AN T T

PR P U—

oy
[0 0emn| ol
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Aman Mardan, Rehabilitcetion Centre for Drug Addicts

Peshawar and Swat ead industria! Truining Centre Dutai

Qodeem  District Mowsherc. These were  the projects
. »

hrought to the Revenue side by converting from tie AP Lo

current budqger and their cmployecs were reqularized.,

Yhile the petitioness are qoing to e teeated vith difjercat

yardstick which iz height of dizcriinination, The ciployecs

of all the aforesaid projects were regularised,  bot

e .

petitioners are being asked to go through fresh process of

test and interviews after advertisement cad compete with

others and their age factor shall be considered in

accordance with rules. The pcrf:io'nersn who have spent best
blood of thelr life in the proje fl‘ shail :ch thrown out if do
not quc/if‘y their cr./'tcn'a. wWe have 570:1’:(:5! woith puain ond
anguish that every now cnd then .//e are .confronfe' with
Aumerous such like cases in r{hr’c.ﬁ projpc:s are launched,

youth scarching for jobs arc recruited and after few years

they are kicked out cnd throwsn astray. The courts also

Ccannot help them, being contruct cinployces of the project

BT e L AR T WA Syt
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& they are meted out the treatinent of fMAuster vod Servanl.

Having beca put in g situation of uncertainly, ey inor

often thun ncc fall prey to the foul‘ hends. The policy

0
Ln
O
]
w
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<
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i
=
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mckers should keep all aspects of th

&, Learncd counsel for the peditivaer. produced
@ copy of order of this court passed in V. e 2122 /2013 \
\

dated 30.1.2014 wherehy project employec’s petition was

-

e

allowed subject to the final decision of the cugust Supreme

be given alike treatment. The learned AAG canceded to the

Court in C.P.N0.344-P/2012 und requested that this petition \ ' ;
|
!

propasition that let fate of the petitioners be decided by

‘the august Supreme Court. " ‘ .

9. I view of the concurrence of the hearned
: .

e ——————

—

counsel for the petitioners and the learned Additivoaal

e

Advocute General and fulloveing vhe ratio of order pussed

Jated Z01.2014 titliea Mut.Foria

in W.P. No. 2151/2013,
e T . LU
A e, \ S g N ; yr H ﬁj‘
Aziz V5. Goverarocnt of KPK, th's writ petition is clloyes
'

in the terms that the petitioners shall reme:n o0 the posts
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subject to the fute of cr Nu. 3aa-p/2012 a5 identical

proposition of facts and law isinvolved therein,
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For the appelliaat(s) ¢ Sycd Masood Shal, SO Litigation,
Haliz Attaul Memeen, SO, Litigation (i)
Muhameiad Khalid, AD (Liligalion)
Abdul 1 adi, SO (Litigation)

Tor the Respondent(s) Mr. Imitinz Ali, ASC

Mr. Ghulam Nabj Khan, ASC
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g‘;-\ I35-P/2013
For the ap pellant(s)

Forthe 1 espondent(s)

AL 36-12/20173

For the appellan((s)

For e .'(cuponcicm(s)

CAI37-P/2G12
For the ap pellani(s)

For Respondenis (2 10 6)

LCAL 38-P/2013
For the appeliant(s)

-~ For the Rcspondcnt(s)

For the appetlani(s)

For Responden No.1
For Respondent No 2

CALPRO13
For the appellani(s)

For Respondents
(1-4,7,8 & 10-13)

CAI33-9/2013
. Forthe appellant(s)

‘ For Respondengs
(13,5& 7)

For respondenty
(4,8,9 & 10)

CALI3.P/2043
For the appellant(s)

For the Reg Pondeni(s)

CAZZ‘H-P/ZG.‘:S
For the appellani(s)

For Respondents (1-3)

TBupfeme-Court of Pakistan

Mr. Wagar Ahmed Khan, Add], AGKPK
afiv s, A Kn:Ju’mm,‘ S ASC

Mr, Imtiay Ali, ASC -

M. Waqar Ahmed Kjlllll, AddlL AG Kp

Hafliz S, 4 Keliman, 8., ASC
Mz, Tratiuy All, ASC ‘

M. Wagar Ahmeq Khun, Adal, oG KPK

Mr. az &nwir, asc

"Mr. Wagar Ahmed Khan, Adq) AG KPK

Not represented. .

Mr. Waqar A med Khan, Addl, AG KPK

In persop (Abseny)

Not_rcprcscnt’cd.

M. Waqar Ahmed Khan, Addl, oG KPK

Mr. Ghulam Nabi Khan, ASC
Mr. Khushdi] Khan, ASC

Mr. Waqar Ahmed Khan, Addl AG Kpik

Mr. Ghedara Naubi Khan, ASC

L, Not reprenented,

" M, Weqar Ahmed Khan, Addl, oG KPK

Ghulam Nub; Khan, ASC

Mr. Weqar Ahuneq Khan, Adql, AGKPK

Mr, Shouib Shahcen, AgC
A?T”SK/F[D)

/)

Court Assdciata”
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- CA23202015
For the appellent(s)

For Respondent No. 1

CP.600-P/2014
For the Petitioner(s) :

i TForthe Respondeni(y)
CP.496-P120i 4

Far thic Pelitioner(s)
For the l'{cspondcm(s)

CP.34-P/2014
Fm; the Petitioner(s)
Torthe Respondent(s)

CPs.526 to 528-P/2013
For the Petitioner(s)

For ihe Respondeni(s)

- CP28-PA014
+ Tor _1'I1cvl_’ctiL1'oncr(s) :

- Tor the Respondent(s)

CPs.214-P/2014,363-
© 373-P/2014 anc 619-

P/2014 & 621-P/2015,

Forthe Petitioner(s)

For the Rcépondcnt(s)

Date of hearing :

» =

Mr. Waqar Ahined Khan, Add). AG KPK

Mr. Shoaib Shaheen, ASC

M. Waqar Abmed Khan, Addl. AG KPK
Mt Sadia Rehin, (in peinow)

Mr. Waqar Al.med Khan, Addl. AG KK
Nuor Alzal, Dircator, Population Wollure

Departm zat,

Mr, Khushdit [Khan, ASC

Mr. Shakec] Ahuned, ASC
Syed Rifaqat Hussain Shah, AOR

M. Wagar Ahmed KChan, Addl. AG KPK

Mr, Tjaw, Anwar, ASC
Mi. Waqar Abmed Khain; Addl, A KPIK

Mr. Ghalam Nabi IKhan, ASC
Mz, Khushdil Khan, ASC

Mr, Wagar Ahmed Khan, Addl. AG KPK

Not reprisenied.

24-02-2016

JUDEMENT

AMIIR _ TIANT MUSLIM, .-

Through this common

Jjudgment, we intend 1o decide the titled Appeals/Pelitions, as common

- questions of law and facts are involved therein,

m};/ ATTESTE

Court AssgdCiate
© Supreme Court ot Pakistan
) Islamabad
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2. On 27.10.2004, various posts in the “On Tapm Water
Management Pr olcct” were advertised, In responsc to the advertisement, the
Respondeny, Aduanulluh, applicd for “he post of’ Accountant BPS-11) for
which he way seleeted and appointed for with offeer from 31.12.2004, I 'hig
appointment was Initially for a pcuou of onc vear dl‘l(i.II.ltCl' wu’s; consistently
extended from time to time O recomunendation of the Petitioner. In the -
yca_r 2006, 4 proposal was moved for ceeation of 302 regular vacancics to
accommoL dic the contract ciployces working in different Projects. The
A Chmf Mmmlu KPK approved the proposal of 275 regujur posts for this
purpose  with  effect from 1.7.2007. Iﬁuring ihe interregnum,  (he
Government of NWgp {(now KPK) promulgated Amcendnient Act IX of
2009, thereby amending Sectior 19(2) of the NWFP Civi] Servants Act,
1973 and NWEP Employees (Regularization o‘f'Scwioes) Act, 2009,
However, the newly created regular posts did not include the Respondent’s
post. Feeling aggrieved, he filed g Writ Octil'on which was allowed (on the

'concedmg siatement of Addl. Advocate General) with the direction that jf

the Respondent was eligible, his serv'ces should be regularized, subject to
: verification of his domicile The Revicw Pmmon filed by the Govt. of KPK

was dismissed being time barred, Therealter, lcavc Was granted in the

" Petition filed by the Government of KT befors thig Cmu't.

CA.No.13s- P/?(ﬁ”s & Civil Petition No. G0O-P af 2013 -
O fFarm Water h!mmgcmenri’/ojcct Fvpie

.3, On 23.06.2004, (he Secretary, Agiculture, got published an
advertisement in the press, inviting Applications for filling up the posts of

“Water Manaz:uncnt Officers (B vmccmw) and Wdtu Management

Coun AsSociato’
Bapreme Court ot Pakistan
Islamabed

>
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Officers (Agriculwrc) in 133-17, in‘ the NMWEP. for the “On Fapmy Water
Management Project” op contract bz’lﬁs. “he Respondens applicd for (he
said posts and in November, 2004 and February 2005 fespectively, Lhc;y
WEre appointed for fhe aforcmcnl‘i’on:‘cd POsts on contract basis, initially for
4 period of one Year and luter c};[.cnrf_'ubh: Lo the retwnaining J'l‘(‘)jc(;l_ period,
subject (o thejy sdtisfactory performanice and oy the fecommendations of the
Departnicnag Promation Comuitie wller Couplolion of equisite o
month pre-gervice training, In the vy 2000, a propogal for restructueing
and establishment of Regular Offices for the “On Farm Wate; Managenent
f)epartmcnt at District leye] was made, A sunm;ary Was prepared for the
Chief Minister, KPK, for Creation of 302 regular vacancies With the
récommcndation that cligible temporary/contruct cmialoyccs working on
different Projécts may be accommodated against regular POsts on the bysiy
of their seniority.  The Chicf Minister approved e sulmmary oy
accordingly, 27s regular posts were created ip the “Op Farm  Wyger
' Manapement Bepartmeny g District Jeve] w.e.l 01.07.2007. During the
vinr.crrcgm.u‘n, the Government o NWEP  (now KLK) Promulpated '
Amendment Act IX of 2009, thereby amending Scctjon 19(2) of the NwLp
Civil Servants Act, 1973 apg NWFp Employees _ (chu!arizalion of
Services) Act, 2009, Howg‘vcr, the 3;:1‘vices of the RéSpondents were not
regularized, Feeling aggric-vcd, they filed Writ Petitions  before the
Peshawar Iligh Couxl, praying that employees placed in simifar posts had
been granted r?]icf, vide Judgment duted 22.12.2008, therefore, they were
a‘lso catitied to the Same treatment, Thc. Wrll Petitions were disposcd of,

vide impugned orders dated 22.09.2011 and 06.06.2012, with the dircction

K to cousider (e Case of the Rc:;pcu‘;’él'eﬁ'ﬁgﬁff EWOlight of (he Judgment dated
Ry, P
IRk -

Court Assgtiata’
- = Supreme Court ot Pakistany

bad
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... Appeal before this Court in which leay ¢ was granled; hence this Appeal and

Petition,

C.AN.136-P 02013 (0 138-P o 2013
On Farm Water iManagenment Project, KiX

4, In the ycars 2004-2005, the Respondents were appointed on

: various polls on contiact Lusis, fur un iuitisl petiod ol one ycu; and
extendable for the remuining, Project period subject to their salisfuctory
performance, In -thc year 2006, a proposal for 1‘cs£x:ucmring and
dstablishment of Regular Offices of “On Farm Water Management
Department” was made at District level. A surmnmary was prepared for the
Chicf Minister, KPK, for creation of 302 regular vacancics, recomimending
that eligible lemporary/contract employees who, at that time, were working,
on (!i'f_fg:r_c-_:gi: Projects may be accommodated against regulir posts on the
basis of scnlority. The Chief Minister approved the proposed summary and
., accordingly 275 regular posts were created in the “On Farm Water
Management Department” at District level w.e.f 01.07.2007. During the
iterregnum, the  Government of NWEP  (now K.t’l()‘ promulgated
Amendment A.c.t IX of 2009, thereby amending Sgc}ion 19(2) of the NWTP
Civil Servants Act, 1973 and NWIEFP Employces (Regularization of
-+ Services) Act, 2009. HO\:VCVGY, the services of the Respondents were ‘not
| regularized. Feeling agpricved, they filed Writ P;glilions before the

- Peshawar High Com:t, praying Umrciq that cmploy,cc!; placml i similar

posts had been granted relief, vide judgment dated 22.12.2008, thercfore,

they were also entitled to the same treatment. The" Writ Pctitions were o

disposed of, vide impugned orders dated 07.03.2012, 13.03.2012 and
| ATHEGTED, ,
Court Assoclate
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22122008 und 03.12.2009. The Appekaats filed Petition for leave {o \\_/ |
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20.06.2012, with the directiop t8 Sony

the Hight of the Judgment dated 22.02.2008 ung U3.12.2009. e Appellans
filed Petition fo leave (o Appeal hefore i Court in whjel, leave wag

granted; hence these Appeals.

Civii Petition No 019-PR0914
Establishimeny of

Datapase Bevelopment g, ased on Llecironic Tools (Frojec) ”
5. In the year 2010 and 201 L in pursuance of an udvcrtiscmcnt,
upon the fecommendations of (he P

roject  Selcotion Commiitee, (he

Respondents were appointed as Daty Base Developer, ‘Wel Designer and
Nuib Qasid, in

the Project tamely  “Establishment of Dulu Buse

Levelo pment-Bascd op Electronic Tooly” including “mMly sSuciad Welfare
t ’

and Women Development Department”, on contract basis, initially for one

year, which period was extended from time to time. However, the scrvices

. of the Respondents were terminafed, vide. order dated 04.07.2013,

lrrespective of the fact that the Projeci life was extended and the posts were

brought under the regular Provinciaj Budgct. The Respondents Impugned

their termination opder by filing Wri: Fetition No.242¢ 01" 2013, belore the

Peshawar High Court, which was disposed of by the impugned Judpment
dated 18.09.2014, holding that the Respondents would be trealed at par, if -

they were found similarly pluced, as held in Judgments dated 30.01.2014
and 01.04.2014 pns.scd i Writ Petitions No.2131 of 2013 and 353-p of

2013. The Appellants challenged the jildgmcnt of the lcarned High Court

bchrc: this Courg by filing p

ctition for leave t, )ﬁ;\ﬂpcixl.
- :- ‘T o
vy .
| rt Associato »
Su;/)re(;:l::Coxnri ol Paldstan

{ istamabaed
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Respondent was serving wus brought under the regular Provineial Budget
w.c.f 01.07.2012. However, ihe serviees  of the Respoudent  were
terminated, vide order dated 14.06.2012. Feeling agpricved, the Respondent
filed Writ- Petition No.2131 of 2013, which w‘us allowed, vide impugned
Judgment dated 30.01.2.014-, whercby it was held that the Respc-n;dcnt would
‘bc appointed. on conditional basis subject 1o finul decision of this apex
Court in Civil Petition No.344-P of 2012. Hence Lhis Petition by the Govt.

of KPK.

1 .
Civil Petition Np.621-P 0of2015
Daur-ul-dman Haripur

3. Cn 17.03.2009, A pest of Superintendent BS-17  woe
advertisement for “Darul Aman”, Heripur. The Respondent applicd for (he

said post and upon recommendations of the Departmental Sclection

rp—

Committee she was appoinied w.c.f. 30.64.2010, initially on contract basis

* till 30.06.2011, beyond which her period of contract was extended [rom

time to time. The post ugainst which the Respondent was serving was

brought under the regular Provincial Budget w.c.t 01.07.2012. However,

the services of the Respondent were terminated, vide order  dated

14.06.2012. Feeling aggrieved, the Respondent filed Wit Petition No.55-A

of 2015, which was allowed, vide impugned judgment dated 08.10.2015,

holding that “we accepr this wrir Petition and pass same order oy hay

already been passed by this Court in W.P.No2l3]-P of 2013 decided on

30.01.2014 and direct the respondents to appoint the Petitioner on

_:cona’ftz'ona! basis subject to final dzcisicn of the Apex Court in Civil

Petition No.344-P of 201 2.” Hence this Petition by the Govt. of KPI.,
' 4 ATT -.'77 D

:- : . Court Assdciato -
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- Gl Petition No.25-P or 201 4
Darul Kafula, Swat,
o9 In the year 2005, the Government of KPK decided to

esteblish Darul Kafulas in different districts of the Province between
01.07.2005 10 30.06.2010. An advertisement wus published to il in
~various posts i Darul Kafala, Swat. Upon recommendations of the

Departmental Selection Comumiitee, the R.cspondcnts were appointed on

- Various posts on contract basis for a period of one year w.e.f 01.07.2007 to

+ 30.06.2008, which period was extended from tme W time. Alter expiry of

th:: period of the Project in e yeiur 2010, the Government of KKK has
rcgquriz_cd the Project with (he approval of (he Cl‘ni«ff Minister, Howevar,
the scrvices of the Rcspondénts were terminated, vide order dated
(23.11.2010, with effect from 31.12.2019. Thev Respondents challenged the

- -aforcs;:id order before the Peshawar High Court, inter alia, on the ground
that the >(;n—1‘p_l.oyc‘cs working in other Durtd Kafulus Have been regularized
:exccpt the employees working in Dacul Kafala, Swat. The Respondents
contended before the Peshawar High: Court that the posts of the Project
i.r\-'erc brought under the regular Provincial B.udget, therefore, they were also
. éntitlcd to be treated at par with the other employees who were regularized
by the Govcrnmcﬂt. The Writ Petition of the Respondents was allowed,
vide impugned judgment dated 19092013, with l.hcl direction o the
Petitioners to regularize the scrvif:es of the Respondents with effect from
the date of their teqmination,

Civil Petitions No.526 to S28-P of 2013

Centre for Mentall v Retarded & £h psieally Hondicapped (MRS LK), Nowshera, and Welfure
Home for Orphan Femate Children Nowsherg

10. The Respondents in these Pelitions were  appointed  on
“conlract basis on  various Posts__upon_ (he recomunendations  of e
i PR E Gl :

&

Court Assocliai.
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Deparimental Selection Commilice in-the Schemes titled “Centre “for

Mentaily )'h:i:u:(,lcd & Physically Jandicapped (MREIIP )" und “Welfure
Home for Orphan Female Children”, Nowshicra, vide order bcl;m:d
23.08.2006 and 29.68.2006, respectively. Their initial period of contractial
appoiﬁtmcnt was for one year til} 30.06.2007, which was extended from
time to time iill 30.06.2011. By notification dajed 08.01.2011, the above-
titled Schemes were brought under the regular Provineial Ludget of the
N.W.F.P. (npw KPK) witﬁ the approval of the Competent Authority.

- However, the services of the Fespendents  were  terminated  w.e.f

61.07.2011. Feeling aggrieved, .the Respondents  filed Wit PcLiliém:‘.
Mo.376, 377 und 378-P of 2012, co.nlu'uling that their services were
;rllc;J-;nlly dizpensed with and that ey were cutitled to be repularized in
view of the KPK Fraployees (Repalarization of Services Act), 2009,
whereby the services of the Project employees working, on contrmet bicsis
had been regularized. The learncd High Courl; while relying upon the
Judgment dated 22.03.2012, passed by this Court in Civil Petitions
| No.562-P to 378-P, 588-P 10 589-P, €05-F {0 608-P of 2011 and 55-P, 56-P
and 60-P of 2012, allowed the Writ Petitions of the Rcspondcms, dirceling
the Pelitioners to reinstate the Respondents in service from the date of their
termination and regularize them from the dute of their appointments. Hence

_ these Petitions,

Civit Appenl No. 52T of 2005

1. ©n 23.06.2004, the Scerctary, Agriculture, published an
advertisement in the press, inviting Applications for Olling up the posts of
- Water Management  Officers (Enginecring) and  Waler Management’

Q-’hc “On Farm® Water
/

.- Count A@!

fupreme Cownt ot Pakistan
. istamabad
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,\Oh‘lccrs (Agriculture), BS-17, in the &Ii\»‘f- ~-¢~~}-

N




——

B . . - ."- - - N
Management Projeet” on contract basis. The Kespondent applicd for the

sald  post and  was appointed anosuch on contract basis, on the
recommendations  of the Departmental - Promotion Commilice  after
completibn of a requisile one m'outlll pre-service training, for an initial ‘ '
period of one year, extendable (Gl cor.a:plctiuu of the 1"1'0jcut, subject to his
salisfaciory performance. In the year 2006, o proposad for restrucluring and
establishment of Regular Offices of the “On Farm Water Management
Department” at District level was made. A summary was prepared for the
L C_hicf Minister, KPK, for creation of 302 regular vacancics, recommending

v

that cligible wmporary/contract eraployees working ou ditlercnt Projucts

may be accommodated against regula: posts on the basis of their seniority.

The Chicl Minister approved the summary and accordiugly, 275 repular

posts were created in the “On Farm Water Management Departinent” at
District level w.e.f 01.07.2007. During the interregnum, the Government of
NWIP (now KPK) pronmlgatcd Améndnﬂ.em Act IX of 2009, thereby
amending Scction 19(2) of the NWEP Civil Servants Act, 1973 and enacled
the NWEP Imployees (Regulurization of Scrvices) Act, 2009, However,
the services of the Respondent were rot regularized. Feeling agpricved, he

filed Writ Petition WNa.3027 of 2001 before the Peshawar Tiph Court,

praying that cmployces on similar posts had been granted relief, vide : ‘ s
judgmcnt dated 22.12.2008, therefore, he was also catitled to the same

trr.:atrncnt. The Writ Petition was allowed, vide impugned 01’d‘cr dated ' o
05.12.2012, with the direction to the Appéllants to regularize the services of
tlu’; Respondent. The Appellants filed Petition for leave to Appeal before

- this Court in which leave was granted; hence this Appeal.
g ]
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Civil Appenl No.01-P of 20173

Welfare Hoine for Femule Children, Malakand at Bathhela and Indusirial Training Centre at
Garlt! Usman fhel, Dargai,

12, In response to an advertisement, the Respondents applicd for
- different positions in the “Welfare Heme for Female Children”, Malakand
o0 ab Batlkheln and “Female ndustrial Tuaining, Cente™ al Guehii Usinan Khel,

Upon the recommendations of the Departmental Sclection Commitlee, the

- Respondents were appointed on different posts on different dates in the
- 7 year 2006, initially on contract basis for a period of one year, which period
© was extended from time to time. Howszver, the services of the Respondents

were terminated, vide order. dated 09.07.2011, against which  the

. * Respondents filed Writ Petition No.2474 of 2011, int?r?zlia, on the ground

- that the posts against which they were appointed had been converted to the

budgeied posts, therefore, they were eatitled to be regularized alongwith the
similarly placed and positioned employzes. The 1caﬂlcd High Court, vide

impugned  order dated 10.05.2012, allowed  the Wril }’ul.iliuu ot the

Respondents, direeling the Appellants Lo ceasider the case of regulurization

of the Respondents. Hence this Appea. by the Appellants.

Civil Appeals Mo.133-P f
Lstablishment and Upgradatlon of Veterinary Outlets (Pliase-IL)-A D8

13. Conscquent upon recommendations of the Departmental

Selection Comimiitee, the Respondents were appointed on different posts in

* . the Scheme “Establishment and Up-gradation of Veterinary Outlets (Phase-

HDADP™, on coutract basis Lor the entive duration of the Uroject, vide

orders dated 4.4.2007, 13.4.2007. 17.4.2007 and 19.6.2007, respectively.

The contract period was extended from time to time when on 05.06.2009, a

g%‘/ Ayaf'z@, )
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-hotice was scerved upon them, intimating t2em that their services were no

longer  required after 30.06.2009, The Respondents  invoked the

'_ Lonstitutional jurisdiction .of the Peshavwar I—Iighbburt, by filing Writ
Petition No.2001 of 2009, against the: order dated 05.06.2009. The Writ
Petition of the Respondents  was disp?scd of, by judgment  dated
17.05.2012, dirceting thc Appcilﬁntu to lreat the Rcspoudr‘nts as regalar

: employccs from the date of thejr texmmahon Hence this Appeal by the
- Appellants,

. Civil A peal No.113.P 072013 v

" Establishment of Que Selence and One Computer Lab in Schools/Collcyes of NWEp

‘14, On 26.09.2006 upon the 1ccommcndaixonb of the

Departmental Selection Commxttr'c the RCprI}dClllS were appointed on

different posts in the Scheme “Establislnncut of Onc Scicncc and One

- Computer Lab in SchooI/ColIcgw or N\-fJ P, on contruct busis. Their

terms of contractyal appointments were exiended from umc to time when
on 06.06.2009, they were scrved with a notice that their services were not
required any mare. ‘I'he Respondents filed Writ l‘cLiLion 1\10,23450 ol 2009,

which was allowed on the analopy of judgment muluud in Wul Petition

- No.2001 of 2009 passed on 17.05.2012. Hence this Appcul by the

Appellants.

Civil Appeals Nn 231 and 232- ol 2015
National Progran for bitprovement of Water Co tryes [ Lakistan

15. ‘ Upon the recommendaiions of the Departmenta) Sclection
éommittec ‘the Respondents in both the Appeals were appointed on
; different posts in “Natlonal Program for Improvement of Water Courses in
Pakistan”, on 17% January 2005 and 9% November 2005, respectively,
mmal'y on contract basis for a period of onc year, which was cxtended

“Court Assocna&e T

Supremc Court oF-Pakistan
2 istamabad
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- Petition No.2131 of 2013 and judgment oF this Court in Civil Pelition

1\'!0.344-1" 0f2012, Hence these Appeals by the Appellants.

. i
Civil Petition No.34-P 972015 - . :
Palistan Iustitise of Cormunity Oplithatmology Hayasabad Medical Coriplex, Peshawar

17. The Respondents were appointed on various posts in the !
L “Pakistan Institate of Community Ophthalmology Huyatabad Medical

Qf}ﬂ'}p!(:){", Peshawar, In the years 2001, 2002 and from 2007 2012, o

. conll'act basis, Thmu;’h advertisement dated 10.01.2014, {he .ml Melicn)

Complcx sought fresh Applications t through advertisement against the posts
h.cld' by them. Thercfore, the Respondcnts fAled Writ Pclition No.141 of '
7004 which was dlSpOde of mont, or less in the terms as SLdLL above,

' IImcc tlns Petition.

18 ' Mr. Waqar Ahmed Klan, Addl Advocale Generul, KPK,
appcmcd on ‘)Zimlf of Govt. of KPK and submitted that the cuployces in ' ‘

Lhcsc Appeals/ Petitions were appointed on different dates since 1980, Tn

S . order (o regularize their services, 302 new posts were created. According to

hi:m, under the scheme the Project eraployees were to be appointed stage

wise on these posts. Subscquently, a number 01 Lroject cmployu,b filed

, -

Wm Petitions and the learncd 111[, Loun directed for'i 1suuancc. oi’ orders

for the regularization_of the Project employees. He furthm submxucd that . '
1
the concessional “statement made by the then Addl. Advoc;utc Gcncral,

" KPK, before the learned High Court to “adjust/regularize the pictitioncrs on oo

i

' the vacant post or posts whenever falling vacant in futmjc but in order of

1

seniority/cligibility.” was not in accordance with law. The cmployees were
: !
appomtcd on Projccts 'md their appomlmu ts on these PJ.O_]C(.{b were to be

tcrynated on the expiry of the PlOij Bs t~)y??' supulatcd that 1hey will not ’ ' I
s S

|
cOuﬁA<<0rl(\'“‘ ; o j

% orarie Court of Fanlatan
¢ Islamahad

o
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'_‘c_leiim; any right of absorption in the Lepartment against regular poésts as per
. éxisﬁng Project policy, He also referred to the office order dated
‘31.12.2004 regarding upboinlman of Mr. Adnanullal (I{.m;pomlc:x.'zt, in CA.
No 134 -P/2013) and submitted that he was appointed on contract busis for o
pcuod of onc yeur and the above mentioned office order clc:u'Iy;indicatcs
’ ‘that he was neither entitled to pension nor GP Fund- and furthem:morc had
"no rlghL 'of seniority and or regular dppomlmF'nt His main contention was
" that thc ﬂatUl'(; of appomtmcm of these Project employces was evident from
" the advertisement, office order und thelr appointment letiers. All these

1
reflected that they were not catitled Lo repulivization as per the terms of

“their appointments.

19. In the month of I\TOVL.mbu 2006, a proposal way floated for

rcstmctmmg and establxshmcnt of Regular Offices of “On Farm Water

I\/Ianavement Departmcnt” at District level in NWFP (now KPK) which
" Was approvad by the then Chief Minister KPK; who agreed to create 302
~ posts of different categories and the cxpenditure involved was 1o be met out
E of the budgetary allocation, The emplyyees alrcady working in the Projects
T owere t;) be appointed on scniority basis on thesc newly created po 5mome
. Cof the employees working since 1980 had preferential 1jights for their
) rcgu_lé-rization. In this regard, he also referred to various Notiﬁcalion;; since

1980, whereby the Governor KPIK was paeased to appoint the candidates

©upon the recommendations of the KPK Public Service Commission on

different- Projects on temporary basis and they were to be g governed by the
KPK Cxwl Scrvants Act 1973 and the Rulzs framed lllcmundcr 302 posts

werg. cxcaLcd 1 pursuance of th(, sunimary of 2006, out of which 254 posts

e //1/

Court Associate
Blpreme Court of pakistan
% lslamabad .
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weic filled on seniority buasis, 10 tlnoubh plOlllO[lOu and 38 by way of

Court orders passed by this Court and or the learned Peshawar High Court.

- H? 1‘0['crrcd to the casc of Govr, O NWEP vs_ Abcillah K/mn (2011 SCMR
898) whereby, the contention ol the Appellants (Qovt 01 NWJ P) that the
Respondents were Project employces appointed on conlractul basis were
uét entitled to be regularized, was not acc;:pted and it was observed by this
Court that definition of “Contract appointment” contained jn Section

2(1)(aa) of the NWEP Employees (Regularization of Scrvices) Act, 2009,

was not atitracted in the cases of the Fespendent employces. Thereufter, in-

thc case of Governmem of NWFP vi, Kaleem Shah (2011 SCMR 1004),

le Court Iollowcd the Judunuu of Govt. of NWIP vs. Abdullah Khan

(tb/(l) The judpment, however, was wronply decided, Hu luxthu conlended
that KPK Cm[ Servants (Amcndme 1) Act 2005, (whmoby Scction 19 of
Ihc KPK. Civil Suvants Act 1973, wus substituted), was not applicable t
_ Project cmployees. Section § of the KPK Civil Sewants Act 1973, states
that the appointment to 4 civil service of the Province or to a civil poslt in

connection with the affuirs of the Province shall be made in the prescribed

o omanner by the Governor or by a person authorized by the Governor in that
; . :

behalf, But in the cases in hand, I:I1c_: Project cmployees were appointed by
thq Project Director, thcrcfbrc, they could nol cloim any  right 1o
regularization under the aforesaid. provision of law. F urthemiorc, he

contended that the Judgmunl Passed by the lcarned Pcshawar High Court is
liable 1o be set aside as 1[ is solely based on the fucts that the Rcupondcnld
who werc originally appointed in 1930 had been rcgulan/cd He submitted
'that the High Court erred in regularizing the cmployces on the touchstione

of Amclc 25 of the Constitution of tae Is'aniic chubhc of Palclslan as the

70

Court Associate, | .
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qmployccs appointed in 2005 and those it

. o = .
C and therefore, there was no question of discrimination. Accondmg to him,

“they will have to come through “fresh inductions to 1cI<,vanl posts if they

wish to fall undm the scheme of rcgulaumtxon He furlhcr contended that
. any wrongful actlpn that may have taken place previously, could not Jusufy
'+ the commission of another wxong ©n the basis of such plea. The cuscs

v

- where the orders were passcd by DCO without lawlul authority could not

S b said 1o have been made i accordance with Jaw. Therefore, even if some

cof the emiployees Lad been regulariced duc o previous wronglul action,

’ S :
CEY ‘others could not take plea of being treated in the same wanner. in this
1regard, he has rchcd upon the case of Guvernment of Punjab vs. Za afar Igbal

Dogar (2011 SCMR 1239) and Aodul Wahid vs. Chairman CBR (1998
| 5scvn\ 882).

. 20. “ 7 Mr. Ghulam Nabi Khan, lca1.'ncd'ASC, abpc:-u-r:d on behalf of
| Respondent(s) in C.As.134-P/2013, 1-P/2013 and C.P28-P/2014 und
K . Submitted that all of his clients were clevks and appointed on non-
. commissioned posts. He further submim:d that the issuc belore this Court

l;ad already been decided by four different benches of this Court from time

~ 1o time and one review petition in this regyrd i}ad also been dismissed. He
. . : i.:onterlxdcd that fifteen Hon’ble Judges of s Coqrt had already given their
LT view in favour of the Respondents +ud the matter should not have ‘been
referred to this Bcnch for review. He further contended that no (.mploycc
'was regularized until and unless the Project on which he was working was

not put uader the regular Provineia) Budgel as such no regular posts were

| CerLLd The process of 1cgulau4au[5;1 $ystarted by the Goverament itself
oo / /7/ | |

COﬁﬁ Assocnte
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CAs {34-P/2013 cte
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o - without intcrvcntion of this Courl ane swilhout any Acl or Stutute of the \

Government, Many of the dcmswns of the Peshawar ngh Court were

avuiluble, wherein the dircelions for regulurization Wcu. ls:,ucd on the basis

of discriminalion, All (ke prosent cases boefure this (,uurl. are related to the

category in wh1ch the Project becames part of the regular Pz ovineial Budyet,
!

. 1
and the posts were crcatgd. Ihousunds of crrq')ioy(.'cs- were  appointed !

o agkingt these posts. e referred 1o the: case of /u/{mm Al/ Lhutto Vs. The

State (PLD 1979 SC 741) and submilled that o xcvxcw was llOlJubllf.ldblL S !

notwithstanding crror bcmg appruc.nt on face of xu.ou} if judgment or

o - . finding, although suffering from an erroncous ass ump[mn of facts, was
e _ -, sustainable on other grounds available on record. .
PR - T

’ 21, Hafiz S. A. Rehman, Sr. ASC, appeared on behalf of

Respondent(s) in Civil Appeal Nos. 135-136-P/2013 and;on behalf of all
: ' 174 pClbdéf_S_‘;YhO were issued notice vide leave glantmg, oxder dated
13.06.2013. He submitted thap various Regularization Acts‘i‘e. KPK Adhoc
Civil Servants (Regularization of Services) sct, 1987, KPK Adhoc Civil "

Scrvants (Regularization of Services) Act, 1988, KPK. Employees on

Contract Basis (Regularization of Services) Act, 1989, KPK Employces on

- . Contract Basis (Regularization of Services ) (Amcndmcm) Act, 1990, KPK 5
. I

- Civil Servants (Amendment) Act, 20 )5, KPK Employecs (Regularization : !

of Services) Act, 2009, were promulgated W regulurize the' services of

~ contractual cmployees. The Respondents, ivcluding 174 to whom he was !
."u,puaultmg,, were appointed during the ycar 2003/2004 and the scrvices of '
- all the contractual employees were regularized through an Act of legislature

Le. KPK Civil Servants (Amendmer J ;.3 and the KPK Employces

- o 2 /7




a

CA5.134-P72013 vte

’l.(liuguluri'/.,:uion of Scrvices) Agt, 2009, wl applicuble to present
ol 5 -~ B . -

| Respondents. He referred to Sccl‘ion 19(2) of the KPK Civil Servants Act
1973, wi_n'ch was substifutcd vide K¥K Cjvil Scryénts (Amcndmcnt) Act,
2005, provides that A pcrson though selected for appointment in the
prescribed manncer (o a service or post on or afler the 1% dy 3% u_/'July,-B()Ol,

till the commencement of the said Act, but “ppointinent on contact basis,

.

shall, with cffect from the cominencement of the. said Act, be decmed o

have been appointed on regular basis " Furthermore, 'vide Notification

dated 11.10.1989 “issucd by the Government, of I\IWI?‘]',- the Governor of

KPK was pleased to declare the “On Farm Waler Maunagement Dircctorate”

as an attached Department of Food, Agriculture, Livestock and Cooperation

- Department, Govt, of NWEFP. Moreover, it was also evident from the

" Notification dated 03.07.2013 that 115 employces were i'eg-ularized under

scction 19 (2) of the Khyber Pakhtunkhwa Civil Servants (Amendment)

Act, 2005 and Regularization Act, 2009 from the date of their initial

appointment. Therefore, it was a past and closed transaction. Regarding

summaries submitted to the Chief Minister for creation of posts, he clurificd

- that it was not one summary (as swted by the lowned  Addl Advocala

General KPK) but three summaries submitted on 11.06.2006, 04.01.2012

and 20.06.2012, respectively, whereby total 734 different posts of various

\

© categorics were crealed for these employees from the regular budgetary

allocation. Iven through the third summary, the posts were created to

regularize the employees in order to implement the judgments of Hon’ble

Paldstan dated 22.3.2012. Approx; s
\"/7'} ' )‘{IH

) Peshawar High Court dated 15.09.2011, 8.12.2011 and Supreme Court of

ourt Assdciale
Bjpreme Count of Pakistan
=y
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¥

employces  were
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22, M. Imtiay All, learpee ASC, appearing o behall of (he
Respondent in CA No.134-P/2013, submitted thyg there was one post of

Accountant which hag ‘been created and that the Rcspondent, Adnanul]ah,

wus the only Accountung who was Working there, fo contented that, even o | l
otherwise, Judpment dated 21 9.2009 i Wi Petition 1\10.59/2()09, wus not ' |
questioned before this Court and the Same had attiineq ﬁil:zlil,y. He further
", submitted thyt his Writ Petition wag allowed on e Steength of Wy
-, .

" Petition No. 356200 and

that no Appeal has beeg {iled against jt.
'+ 23,

Mr. Ayub Khzu;,‘ learncd ASC, appenrcd in C.M.A 496. _ ' |
.+ P/2013 on behalf of employees whose Services might be affected (fo whom
~€noticcls werr:_issued by this Court vide [eave g;'anting order dateq o
-;'13.00".2'(313) and adopted e drguments advanced b;)r the lscpior learned
counsels including Hufiz 8. A, Rehmg, A

|
24, Mr. Jjaz Anwar, learne ASC, appeared in C.A 137.

P/2013
1ts No. 2 to 6, CPs.526.p to 528

-~ for Respondes -P/2013 for Respondents ang
for Appeliant in Civil Appea No.605-2/2015 (JR) and submilted that the
Ri:guiurizul’ion Act o 2005, Is applicable (o his case and ir benefit js given
Ao some cmployees (hep in light of (he Judgment of this Court titled
Govern,

2ol Punjab vy Saniina LPerveen (2009 SCMR 1), wherein it was ' .

observed that if some noj

CLins

there were other who
legal pProceedings, in such 4 #4se the dictates of Jjustice
By i * / -

-

3
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'aqgi"rules of good governance demana thgt the of the said decision
bc cxtended to others also who miy rot be parlics to that litigation.
Furthermore, the _]udgmcnt of Peshawar High Court wluoh included Project

employees as defined under Section 19(2) of the KPK Civil Servants Act

1973 which wus substituted vide KPK Civil Scrvants (Amendment) Act,

2005, was not challenged. In the NWEFP Employces Regularization of

,Sewices) Act, 2009, the Project employees have been excluded but in

~ presence of the Judgment delivered by this Court, in the cascs of Gowr of

’NWFP vs. Abdullah Khan (ibid) and Govt._of NWIP vs. Kaleem Shah

4 :
(ibid), the Peshawar High Court had observed that the similurly placed

persons should be considered for regularization.

25. While arguing Civil Aunpeal No. 6035-P/2015, he submilled

that in this case the Appellants/ Petitioacrs were appointed on contact busis
for a period of ore year vide order dated 18.11.2007, which was

subsequently cxtended from time to time. Thereafter, the scrvices of the

'Appcllunls were terminated vide notice dated 30.05.2011. The fecurned

Bench of the Peshawar High Couxt refused relief to lhc. employces and
obscrvcd that they were expressly excluded from thc purview of Section
2(1)(b) of KPK' (Regularization of Services) Act, 2009 He further
contend g that the Project agamst waich they were appomtcd had become

part of r(,gulal Provincial Budget., Thereafter, some of the’ cmployccs were

' regulduzcd while others were denicd, which made out clear case of

L

discrimination. Two groups of persons similarly placed could 1ot be treated

diffcrcntly, in this regard he relicd on the judgments of Abdul Samad Vs,

Cournt Associate
Jupreme Court of Pakistan
B ) ishimabad
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- Lederdtion of Pakistan (2002 SCMR 11} and [ngineer Nariandas vs.

Federation of Pakistan (2002 SCMR 82),
A '

3

26, We have heard the learned Law Officer as well as the learied

. ASCs, representing the parties and have gone through the Televant record

i .

' ,:'I ' - . . .
withr their able assistance. The controversy in these cascs pivols around the

 issue as to whether the Respondents are governed by the provisions of the
North. West Frontier Province (now KPK) Employces (Regularization of

Services) Acl, 2009, (hereinafter referred 10 as the Act). Tt would be

¢

relév_ant to reproduce Section 3 of the Act:

o

A o, Regularization o Services  of certain

emﬁloyees.—/{ll employees incluciing reconunendees of
the High Court appo‘in!ed on contract or adhoc basis
and holding that post on 31" December, 2008, or till the

o commencement of this Act sadl be deemed to luve been

validly appointed on regular basis having the same

qualification and expericnce.

27. The aforesuid Section of the Act A'Cpl'odqccd hercinabove
clearly provides for the regularization of the employces appointed cither on
'co_ntract basis or adhoc basis and were holéiing contract appéinl:mcnts on
31* December, 2008 or till the commencement of this Act. Admiltcdly, the
Respondents were appointed,on .onc ycar contract basis,» which period of
th-cir appointments was-cxtended from time to time and were holding their

respective posts on the cut-of date provided in Scction 3 (ibid).

28. Morcover, Lhe Act conlains a non-obstante clause in Scction
4A which reads as under:
A Owerviding  effect.—Notwithatanding — uny

ATAEBTED |,

¥

/

Court A _
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a rule for the time being in Jorce, the provisions of

) this Act shall have an overviding cffect and the

provisions of any such law o rule to the extent of

inconsisiency to this Act shall coase 1o have effect.”
29. The above Section expressly excludes the application of any
other law and declares that the provisions of the Act will have overriding
cffcel, being a special enacunent. [n this buckpround, the cuses of the

Respondents squarcly fall within the ambit of the Act and their sorvices

were mandated to be regulated by the provisions of the Act.

appointed on contract basis on Project posts but the Projects, as conceded
o © by the lcarncd Additional Advocate General, were funded by the Provincial
. Government by allocating regular Provincial Budget prior to the
promulgation of the Act. Alniost all the Projects were brought under the
rcgulaxv Provincial Budget S‘chcmcs by the Government of KPK and
summaries were approved by the Chief Minster (-)F fhé KPK for operating,
the Projects on permanent basis. The “On Fm’x;n Water Management
Project” was brought on the regular side in the year 2006 and the Project
was declared as an attached Department of thic Food, Agriculture, Livestock
and Co—opcr-ativc Department, Likewisce, c-_){'hcr Projects were also brought
under the regular Provincial Budgel Scheme, 'l’hcrciiorc, s.crvic.cs of the
Respondents would not be affccted by the language of Scction 2(an) and (b)
of the Act, which could only be attrrcted if the Proj.ccis were abolished on
the completion of their prescribed tepure. In the cases in hjand, the Proje;cts

initially were introduced for o specificd time  whercalter they were

'U'}‘n:fcrrcd on permanent basis ly allaching them  with  Provincial

@ ATTEFTED

L4

Court AgSociate P :
‘Supréme Clurt of Pakistan: | - - .5 -

‘/} Istamabad

30. It is also an admitted  fact that the Respondents were
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Government departments. The employecs of the same Project were adjusted \
o % = [ o} j
- Against the posts crealed by the Provincial Government in this behalf, " ] o /

31, ‘

The record  further reseals  (hat  the KRespondents  were

" appointed on conlract basis and were in employment/service for several ) \
~years and Projects on whicl tiey were appointed hnve also been laken on

[ the regular Budget of the Govermnment, therefore, their status as Project

_'cmployccs has ended once thejr services wege transferred to the different "
attached Govcrmﬁcnt Departiments, i l‘s‘rms ©of Scction 3 of the Acl, The

‘ Government of Kpi¢ was ulso obliged Lo ucull the Kespondent; ot pur, ny it

: ! . s .
cannot adopt 4 policy of chicrry pieking o regularize the cmployces of
“certain Projects while terminating tte services of other similarly placed :

“employees. ' '

32.

The above are tle reasons of our short order dated 24.2.2016,

which reads as under:-

“Arguments heard, For the reasons to be recorded
separately, these Appeals, cacept Civil Appeal No.60S of
2013, are dismissed, Judgiment i Civil Appent No,6os
0f 2015 is rescrved”

SW—AnwmjmhmewnMLHCI S ;
o Sd/-Mian Sagib Nisar,) L ;
Sd/- Amic Hand Muslim,J :
Sd/- Igbal Hameedur Rahm ari,J '

Sd’~ Khilji Arif Hussgin,}

———— o
A

., Islamabad the,

24-02-2016
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('.". Y”., -A]’I'I-‘:AL, N 35-1 O 2014
ChJ'CfSccy. Govt. of Kpic S othegy Yo Amir ..

CIVIL A PPEAL N

Cavi, of Kpk

Q.136-P Op

and oy,

2013

I\/quuu.vunml Younny andd othepy

Altaullah Khan ang others

V5. Qualbe Abbas ang imother

Ghianj Rehmgy, el Gy

Govt. of KPK thr. Secretary
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Livestock and otherg ‘
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Rizwan Javed ang others Vs, Sn;c:y..ﬁ.gricu]mrc Livesock ppa
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For Yerpondeny

(45,9 & 1)

CA 13-P/2013
For the appellanyy)

For the Ruspundcul(s) )

CA.G05-p/3y 15
For the appellany(s)

For I(u:;poucl::m:; (4-7)

£A231 110

For the uppclJ_z‘{Ht(s}
oy Rn'..",rmmlt.mi.'; (1-4)
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For the appallangs) - .

For Respondeng No.]

CP.600-P/2014

For the Petjyi oner(s)
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CA L3813

Forihe appeliant(s)

For the Rc:;pondcm(:;)
CA52-2/2013

For ithe appellany(s)

For Rc::pp’nd ent No.j

For Respondent No.2
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=4l 0/2013

For the appeliant(s)

For Respondents
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K through Chicf Scey, » =

Vs, My Nairmy
'I‘I'I'TON NO.G]Q-P o ’ZU_J__L_J
h ChicfSccy. Vs. -

Qw20

I\dulmmmu(f Az

Mr. Wagyr Ahmed K]
o

140, Add), AG i
s Mt Shah, §

..
O Litipatiog,
H::ﬁ‘/,l Atlaul Memeep, S0, T
Muhammad

Litigntion
Khalid, AD (Liligalion)
Abdu]rHadi, SO (Liiigation)
Me. Ayub Khan, ASC

Mr. Wagay Ahined Khan, Ad
Haliz 5. p
Mr, Lintia

: Inperson

. J(t:lun.ul, SEANC

< Ali, ASC

"Nemo,

M Wagar Ahmeq Khan, adqg

Hafiz $) A, Re

hm&n, Sr. ASC
tMr. 1y

Ntiay All, ASC.

DM Wagar Ahmed Khan, addr AG Kpy

Mo i Alnwar, ASC
- My

W:;qar Ahmed Khap, Addl AG Kpy
© Not epreseuted.

¢ M Waqar Al KPK

Khan, .-"del. AG

¢ Inperson.

* Not represen ted.

© M Wagar Ahmeg Khan, addl. 4 ypy

Mr. Ghulan: Nabi Khan, ASC
Me. Khushdi) Khan, ASC

Inperson (abscnt)
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CIvViL, PELITTON NO600- 1 2013
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othery ‘
ITION NG.496-0 OF2014
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ary Vi, Muhamgag Nadeen Jug 9
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CIvIy PETITION NQ.526-pr O 2013
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Peshawazy and others :

o CIVIL PRTITIO

Faisal Khap

2074
fSecy.  yy

N NO_.28~P' Ob’
GOVt of KPK through (e
Peshawgy and others

CWiIL P

Raimulian and othery

ITION NO.21 a-P OF 20 14

Govt. of KpKe through Chic:I'Scuy. Vo Mt Paugiy v
Peshasvay wng others ;

CIVIL pi
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Govr, of KPK through ¢
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Civiy, PETITION NO.3GY-p»
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Peshawar ang others 7
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1/; LRGL il o

LR & G2-)
Forihe po
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Clitiong iy

For the Respange enin)

Late oi'hcuring

the reisonsy

No.605 of

is reseryed,

LamnrEtaL,

:\ut .m;nrnu[ fm repirting,

LLs218-030) 368

o e recorded

sepacaiely,

2018, are dinmizee

\
Nir, Wagar Ahimed Khan, AL A P
N Peprenene ]
2
3

L~ Ax frumen|y here o

ticse 1-';ppcau‘s/cxccp£ Civil Appeni '
Lodudsnen in

<V Appeal Nu.603 Of 2003

Su»~ Anwar Zaheer | laimali. - _'
Sd/- Mina Sadib Nisur | ‘
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Sdi-lgbal Hnlrnu,dm Rahiman,
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1) ——Govt of Khyber Pokh/unkhwo through Chief Sec*refcvry,
- Civif 'Secrc-zxf'c}rio/; Peshuwo/;

: - . | 2) FQZO/ Nabj Secre'féry fo Covt. of Khybear :’—“r;vkh!'unkhwo,
- Popu/oﬁon Welfare Deporfmenf, Khybear Pokhl'uhkhwo,
. House No, 12571171, Street No, 7. Defence Officer's Colony,

Khyber/?ood Peshawqr, _ _
3 Fazgl /\/qbi, Director Ge‘nero/ Population Welfare
o Deborfmenf Khyber f’c_:'!f!vfn;./;S.i:/'.llw.(:/, P20 Pig Sunehy;
Masjicf Roag Peshczwor |
T —
Aggh’coﬁon for_ﬁr_@@{em

Court.

Respecffully Shewefh,
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“On occgpfonce or Th!S writ Petition an appropriate

: e IJJU(_U declaring that Pelitioners
o have been vailiclly

Writ iy plcas

iy o )i e I Ho s }JL,J!;!.‘,

correctly mentioned against their names in he

Scheme namely “Provision for Population Welfare

Prograrnme” they are working against the said posts

with no complaint whc:'!'soever “due o their hard
work and ‘efforts the schemo against w!éxié’hg the
pehhoners was oppo:nfed has I
regular budget, the posfs

pelilioners are waorking hove

been brough! on

ecome regular |/

permancntl posls e e i'.uru YL Cue Uiso entifled
fo be regularizes ir dine wimn Hrr' muu!cm/uhon of

ofher staff in similar projects, fhe service of!' the

pefilioners and claiming 'To relieve

comp/eﬂon of the pro;eu‘ i.e. 30.06.2014 is malafide

rights, | the
pefitioners may please be .declared as regula

servant for all intent and puUrposes or

P in law and fraud upon their legal

1 civil

0o : remedy deemed proper‘muy also be dallowed"”.

5

e 2, That the wrif petition was entertained, notices were

issued to the responderits  thay  coniested the

petition, finally it carme Lo for finagl hecring - on

26.06.2014, the writ pelifion was allowed in| the

following terms.

e - T RN

: ’;‘5! ',] , “In view of the concurrence of the learned counsel
: J'..E.D T E
' 4 for! the pelilioners ang the learned Additional
Deputy Reyis: ..l“ AJI e G | o]
avocdate: (G Cnaarcl e O
© 28 NOV 3514 © 7 e

e T et Tty A4 R T

lowing 1he ralio ol orde;
pdassedin W.P. No. 2131/2013, cicited 30.01.201:
Msf Fozig

- eAmm - Bo ki

litled

Ve iy

i

. ﬁg ~

L
Lz

against  which  the

them on| the

any olher

iz Vs Govt. of Khyber Pakhtu: rkhwa, His




So Gccordmg o the Jmpl( rreriieic

penhoners are require o

grounds,

Thal vide order /judgmeni of‘
dated 26.06. 2014 it js very much CI)/beI
that “the writ pefition is ai
pefmoners shall

this honourabie court in e,

, fo the fate of CP No.

'Ji'\)“/.‘ﬂg omongsf ofher

!owcd inthe ierms

hcrezn "

this honouraple co ur'

Hhcal Hi(_*

remain on fhe POsts subject to fhr
fate of CP.No. 1 344-P/2012 Gs rdenhcc

[ proposmon o
fact and law | Isinvolved |

ol judyiment o

done and inspite of z‘hof‘ petitioners were ferminated
form their posts.

B)

That even in the suspe’nsion of parent

W.P. No. 2131/2013 Fauzia Azzz v/s Govf of KPK hczs

been allowed ang st

ol C.P. No. 334

Fozia  Aziz e annexure  jy

respectively)

C)  That

ressoondemfc

in great financial crises and |

because S10 farnili

A\ e e

I 7
o 7?‘;:!}

Y.

in non cComplianace of judgrnen)

the 510 employees are

ies are become deprive

e wos f‘rHowod condifionally to
confinue her jOb fill the folc.

(Copy of Writ Petition No. 2
roll  of " Mst.

12012,
/2013 and fresh pay

and E

by fthe.
suffered ang are

N miserable condlilions

c frormn

~,L .

I clear stated

£

effer and spiril e
o<—. remair; on posts s subject; -
344-P/20)] 2 which has not peen| -

judgment !h(_,

26.06.20 14, inicr i aele *hc ! o
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)

wiil  pelilion s wlovecs s w e

petitioners snali cormcun o The ot :.Ubj(_:(_;l lo The
fate of CP No. 344-P/2012 as idenlical proposition of

facts anc law is involved therein. (Copy of the

- judgment and order dated 26.06.2014 is attached s

Annexure &)

Thal the Petitconews lherealler approached he
respondents for implemenration of the Judgment
and order of this Honourable Court, however, fhey
gave o deaf ear.

That as ithe responderis ar® wwilifully flouling and
violating the idmment arid ordier of this hanourable
court, therefore, a contemp!t of courf No. 333-P/2014
was filed before this honourable court with the That
in the interest of justico ancl Tor e sake ol ule ol
law, "fhe respondents deserve exemplary punishment
so that the dignity and honor of the courts s

rmaintained.

That on 27.10.2014 il was carre up lor hearing Lelore
the honourable bench whereby their lordships were
pleased to dispose of the C.O.C. application with
Ihe pela thal the ,:;van;,ws) judgrasni wherein this courl
had allowed the reguiwizzdor. of propect (-’.:?Tl{)f;o\;/(—)(?'
has becn suspended by the worlhy apex céourr.
(Copy of CCCT and order dated 27. ?O.QOTKE are

atfached as Annexure & to ¢ respeciively)

Theo the: f'ﬁf‘:f’fi'r'r"n"i(}r hrough e wdant COM,
application approach  this honouraulsle  courl o

implementation  of judgment [/ order daled

fermis Thal Thelas

/-"/._ ‘




eaming and lat.of them ie. dbdut 300 hundred ™

employees are also hecome OVeErage .

Thatl Govt. / respondenis nave regularize the projecf
whicrcby a huge budget has been approved cmd

also the respondients }mvr Frirecf r(nrr:(l IR H()

centers throughout the province on morithly u il
Lasis and thus spent a huge expenditure and by Ms

the Govt. is also suffering a huge fmr:mao expenses

That pefitioners are ready to work on conditional
basis as done in W.P. No. 2131/2013 Mst. Fauzia Azir

V/s Govi. who was CJHO\;\/ed conditionally and is now

performing her job.
F) That it is the responsbility  of  respondenls o
implement he iudgrment of this honcurabie court in
true spirit and letter and follow the directions of this
honourable court that the pefitioner shall remain on

posts subjecf fo the fate of C.P. No. 344-P/2012.

It is, therefore, most humbly prayed that the

respondents may graciously be directed fo

implement the judgment of this honourable court in
frue terms and spirit and without disturbing the
po:sih"on of petitioners they be allowed to remain on.
their posts conditionaity i e. subiect to the fate of C.P.

No 344-P/2012.

A P,eir[humer‘
"f'.l”r!'OUgf"j \ \ i ,ﬂ, t‘/. i
. N Y l‘q :1 Sy [ . ' ] A”f U”ah
. LG OV 7014 2 VI N R AT

Peshawar

Advocate, Hicgh Courl, d
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PESHAWAR.HIGH COURT, PESHAWAR

FORM OF ORDER SHEET

Date of Order of

Pruceedings

Order ol athes Pree. Ld;'gs with Signature of Judge. i .

1 2
. |
10.062015 | C.M.N0.R26-P/2015 in W.P.No.1730:-P/2014 |
Present: Mr. Javed Lgbal Gulbela, /\dvnu.m, for pettioners.
‘ M. Rab Nawaz Khan, AAG for respondents 1

alongwith Masood Khan Orakzai, 1J.G.

\
o I
g

Applicants have filed this C.M. with the aricvance

that after acceptance of W.P.No.1730-P/2014 vide order dated

26.6.2014, the respondents wers directed to retain the petitioners
on their posts subjet 1o the Taie ol IP N0.344-P/2012 as well as!ll
any appeal fled by respondents agarast ibid order dated 26.6.2014

|
but despite that, they have advertised the same posts. Let notice \
|

be issued to respondents, which is accepted by M. l\db Nuwtg

U=

‘Khan, AAG and Masobd Khan Orakzai on behalf of rc-:.:‘.pondcm
and seek time to file reply. Allowed. Mdy do so within a weel. \
Till then, operation of impugned advertisement d@ted 04;01.201:5 \

|

shall remain suspendcd
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PESHAWAR HIGH COUR[

\.\;_‘ ——

PESHAWAR. A\

w -
ORDER ST

Dyt o Oneeben v
Vroceedings, -

Omiler or otlier 1 roce cling with 8 Sphatore of Judpe o that ol partics or
counsel where necessary.

1

4.7.2015

(KAL)

C.M NO. 826-V/2015 i CO0 NU-47 G-1 /7014 Wi ‘(l 1730-1%/2014.

Present: Neme for petitione,

o

IR

Adjourned for want of service of learned counsel

lor petitioners for a date to be fixed by the office.
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Court of

Case No..

.....................................................

Serial No., of

Order af
Procecaiaps

Dute ol Order of

Proceedings

Geder ar oty Peoceadings with Siganivee of Judpe, !

]

2

e s m— a

14.18.2015

»

trohan AN i . L Ab e AN e a3y

C MG 1 309-572G15 in W15 Ne. 1 730-87201 4.,

Present: Mr. Javed lgbal Gulbeia, Advocate,

for the petitioner,

M. Oaiser Al Shuh, Addl. AG,
tor the officials of Provincial Govt:

cL

Notice ol this .M. be issued to all

el -
respondents fur 29" instant,

uﬁ—ggnuy uUﬁrE" ng.‘
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FORM OF ORDER SHELT A

)

COURT, PESHAY,

O T Y] PO PSP

S TN Gt et teteranrenvnuasrassononsnans Y PO

Serial No. of
Order of

Proceedit 5

Date of Order of
Proceedings

1 .

2 ‘ T

)

29.10.2015 | C.M.No. 1 309-F/ 2615 in W P No 1 734-P/21114
Present: Agpent ol counsel for the petitioners.

Mr. Mujahid Al Khan, Addl AG,
for the officials of Provincial Govt.

dokok ok okok

Former states that the learned counsel for the

petitioners due to some emergency cannot appear

today. Seels . adjournment. Alicwed. Adjourn o a

short date in office,

A A o sethadt e .

)
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&

[




PESHAWAR HiGH (;@Ué{"&‘ [P

ORDER SHERET

»

Serial Ne. of Order

Date of Order

or Preg ‘cedings

ar Procct-:(/a'u_::,\'

f/.'

Order or othey Procee ivigrs vwith O or :/mr uj

Nistuit i of Sl
[rtics or counsel Wi

CHFC NeCesyar V

. l : 2

3.

07.12.2015

i

A
C.0.C No. 479-P/201 5.

Present:

M/S  Arif

HHah " & Javed Iqbal
Ciulbely,

Advocales for dpplxcalus

_-‘vir. Fab Nawuy Khan,

AAG for
espondents,

>

ROOH-UL-AMIN KHAN, J

has been filed for Imitating contempt of Court

-proceedingy against the Fespondents for hop

compliance of the judgment of this Court dated

26.6.2014. in Wrig Petition No, 173()—[’/2014,

para 8 and Y of which are reproduced below,

“8. Learned

petitioners produced 4 Copy of order of

this Court eassed in W.P No. 2131/2013

Gated 30, t./_.)ld wherehy

caipicyee’s petivion wig

to the fina} decision ¢f the - aupust

Supreme Court of Pakistan in C.p, Ng

344-P/2012° and requested  that  (his

pelition be givep alike treatment, The

learned

AAG

proposition

conceded 1o (he

“that  ler e ol the
petitioners be decided by (hie august |

Supreme Court of Pakistan,

J)'\WJ"'ZOIG\( mupllnm ) \(

A\J N

S 4 v,‘e{ 'gm
“.“r 3 (.~‘.‘] (“.v
e

15 CED - m 5

et f;.,

b"
U

e e e

2= The instang COCt

. !
counsel for

project |

.1110\\'0(1 subjeet g
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;o ‘ : Courl to them for its implementation, however,

A e

9. w;cﬁz of l]u,\t:‘gmm-n'/rtmcc of ‘(hci

-

learned counsel for the petitioners and \;./-,f
l ; B tew

AT

the  learned Additional  Advocate
General and following the ratio of order |

passed in W.P No. 2131/2013, dated

30.1.2014 titted Mst. Fozia Aziz vs.

Government of Khyber Pakhtunkhwa, |

this writ petition is allowed in the terms

that the petitioners shall remain on they

posts subjeet Lo the fate of CP Noo 3dd- |

> meraz

P/2012 as i8deniical proposition of facts

.

A e iy dnvaived therein.

. 1
. . ] 1 . : - .
o 2 Notice wag issued 10 respondents

with directions to file their reply which was

submitted accordingly.

3. The learned counsel for petitioner

cmphasized that the petitioner approached the

respondents and produced the judgient ol this

N . ' they paid no heed Lo the matier by giving deal

car; that the respondents arc willfully and

detiberuiely fotiing the judgment of this Courl,

I

s feve oxposed themseivey 0 the rigors of }:

PR

comempt ol Court. Larlicr e pelitioner had

\ 3 .
approached this Court tirough COC No. 335~

Cg), P/2014 which was di.«‘.‘poséd of by this Court vide

\P ‘ order dated 27.10.2014 in the terms that the

parent-judgment wherein this Court had allowed

-q.jlzt‘\ IR gy e pom, G, 1 l ‘ |
| J

Dt At




—

O Emplovets. had been :

esusp.encicg by the august  Apex Court. The 5

successive applxcfltlon for mu.atmﬂ contempt of
Court proceedings against respondents have been

filed for implementation of the Judgment dated | \

26.6.2014 in liwer spiriL. S '

- .

4. hdnng, hc,md lmrmd umnsd lor

i !

petitioners and learned AAG, perusal of record

would reveal that no doubt the writ petition of

},c.tmm‘u Wi uu)‘\’.d n terms of dc,cmon of f

this Court fv Fozia Aviz’s caue ( Writ Petition

i No. Z131-Pr2013), bul the august Supreme Court.

rof Pakistun  while hearing  various  cases

reprarding, cinployecs: of projects i pleascd to
grant feave o appeal and the matter way placed
before  the  Chicl Justice  of

Pakistun  for

constitution of a larger Bench. Subsequently, in

civil petition No. 93-P/2013 filed against the || 3

i

judgment  dated 5.122012, passed  in writ |

petitioi No. 30877200 1, by this Court, the august

Supresae Court ol Pakistun ‘granted leave 1o

W tappeal vliie CM No. 140-172013 was allowed

by suspending  thc mnpugned  judgment, vide

order  dated 12.3.2015. Petitioner S(,(.l\b

1mplemematmn of the Judg,mem dated 26.6. ’)014
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dUgust Supreme  Coup

o Pukistan,’ through

| CPLA, whereip the apex Coup was pleased. (o

pass thefol]owing order:-

Additiona] Advgleate
Khyber Pakbtunkhws has
brought 1o our notice the (;rdci"'""(l;ntc(i
13.6.2013 passed in cp No. 302-p/201
and other connected petitions to show
that {he controversy mvolved i the
present Appeals/petitions is already
subject matter of adjudication in | (e
sadd cases where leave has peen granted
09 the lega] points ag formulated in

Paragraph-7  Lf  the order. He has
i further

“Learnegd
Ccncr;al,

T oreferred to Paragraph-9 of the

Sam urder to showy
1850 cases y Befere
W5 the Hon’ble Chief

that for hearing of

nce has beep made

Justice of Pakistan

for constitution of
being the positio;
appeals/petitions g

directed to rix these
for hearing along  with (e
arising out of (he order dafed 13.6.2013,

a larger Bench, This
1, hearing of these |
adjourned, Oflfice iy
appeals/petitions

appeals

Interim  ordey

bassed carlier, if

any

. shalj

remain

1

1

1

Pperative iy e |

. . i
meantime. ;

Bure reading of the above guoted

order of dugUsl Supreme  Coypy ol Pakistan,

would  make | abundantly ¢jear that the

fiudenient dued 26.8.20]
; .

4 pussed by this Court

: :
has heey SDChded By he

M /] : )
) STowrt of P

b}) SRS Ak gl () Hege it would noy

qugust  Supreme

_/O be appropriute (g proceed further o () direet the

respondents for implcmcnmiiun ol the sume. , i
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- RESPECTFULLY SH EWETH,

1. Fazal Nabi,

2. Masood Khan, The Director General,

In Re COC Nojy jj‘ é”fo/zoj_e

In W.P No. 1730-P/2014

Muhammad Nadeem Jan S/o Ayub Khan R/o Fwa Male,

District Peshawar and others.

Rla Y

Petitioners
VERSUS

Secretary to Goyt of Khyber p
Population Welfare Deptt, K.p,

No. 7, Defense Officer’ S Co!ony

ak!‘)t'unkhwa
K llouse No. 125/11, Stree
Peshawar.

Population Welfare

Deptt, F.C Plaza, Sunehyi Masjid Road, | Peshawar.

Respondents

APPLICATION  FOR INITIATING
CONTEMPT OF COURT PROCEEDINGS
AGAINST THE RESPONDENTS EOR
FLOUTING THE ORDERS oOFf THIS

AUGUST COURT IN w.Ptf 1730- -P/2014
DATED 26/06/2014 '

,l

1

1. That the petitioners had filed 5 wp 17301

P/2014, which was allowed vide judgment anc

order dated ?6/06/2014 by this, ANvrpaet Coury

(Copics of w.p N.1730-1/2014 and order dated




IN THE HON’BLE PESHA\/&@‘,&-GH COURT PESHAWAR—7 43

In Re COC Non 4 ¥ é"f/zo_m

In W.P No. 1730-P/2014

Muhammad Nadeem Jan S/o -A

yub Khan R/o FWA| Male,
District Peshawar and others. ‘

T, -

Petitioners

VERSUS

1. Fazal Nabi Secretary to Govt of Khyber p

akhtunkhwa,
Population we

Ifare. Deptt, K.p.K House No. 125/11,
No. 7, Defense Officer’s Colony Peshaw
2. Masood Khan, The Director General,

- Deptt, F.C Plaza, Sunehri Masjid Road,

Street
ar.

Population Welfare |

Peshawar.
Respondents |
APPLICATION __ FOR  iNITIATING |
CONTEMPT OF COURT PROCEEDINGS

AGAINST THE RESPONDENTS Fop I
FLOUTING THE ORDERS OF Tpis '.!
AUGUST COURT IN_W.PIt 1730-p/2014 |
DATED 26/06/2014.

RESPECTFULLY SH EWETH,

1 That the petitioners had filed a W.P 1 1730-

P/2014, which was allowed vide judpment angd

- order dated 26/06/2914 hy ;'pif;
(s T - :

At Conrf
(Copics of w.p g L730-02/2014 ang order dateq

SES
B
o




26/06/2014 ¢

“A & B” respectively). N
’ w0

exed hrerewith AS annexure -

i
M

2. That as the respondents were reluctant in

jmp'iementingthe judgment of this August Court,

50 the petitioners were constrained (o file €OC

No 479-P/2014 for i:mplemenl.ai,ion of the

judgment dated 26/‘06/2014.. (Copies of coap

479-?72014 is annexed as annexure — “C”).

3. That it was during the Pendency of cocy 479

P/2014 that the responde

~

nts in utler violation t

judgment and order of thijs August Court mad

v

advertisement for fresh recruitments.

move of the respondents constrained the -

(v

petitioners to file C.Mi#t 826/2015 for suspension .

of the recruitment process and after being halted

by  this August Court, once again made

advertisement vide . daily “Mashriq” dated

22/09/2015 and daily “Aaj” dateq 18/09/2015.

Now again the pétitioners moved another C. V]

for suspension. (Copies of C.v |

This illegall -

182G/701y and of -

A




37

the thenceforth are annexed as anne

» =

D&t respectively). . .

That in the meanwhile the Apex Court suspended

the operation of the judgment and order dated

26/06/2014 of this August Court & in the light of |

the.same the proceedingsd in light of COCH 479-

P/2014 were declared as being in fractious “and

thus the COC was dismissed vide judgmoent and .

order dated 07/12/2015. (Copies of order déled N

07/12/2015 is annexed as annexure 9)
7):

That the Apex Court dismissed the C.P.L.A If 496

P/2014 of the Respondents, which had beo

(W

moved against judpment and order 26/0G/201

of this August Court, vidc judgmeent and orddr

dated 24/02/2016. (Copies of judgment andv,_

order dated 24/02/2016 of the Suproeme Court ¢

—_—

Pakistan is annexed as Ann — “1").

.That inspite of dismissal of the C.P.LA - 496-

P/2014 by the Apex Court and nblc‘%mpl;"

rcguldrmng the servides of the petitidners, the

Py




respondaqls ip utter violation Lo the roverend

judgment and order of this Aupust Courl has
once again made “advertisement vide daily

“Mashriq” dated 07/04/2016 for fresh
recruitment. (Copy of ithe advertisement s

annexed as annexure “G").

-~

+

7. That this act of repeated abusing the process [of

court and flouting the orders of this Aupgust Court

i

the respondents have thus envisaged themselves

to be proceeded against for contempt of court.

It is, therefore, most humbly prayed thlat on

acceptance of the instant petition, the contempt of |

court proceedings may very graciously be inijti-ated |
against the respondents and be pu;ﬂishedf
accordin-gly. It is further prayed that respondenfs be
directed to implement the judgment and order
dated 26/06/2014 in W.P # 1730-P/2014 of thisy/

August Courtin its true letter and spirit.

Dated: - 13-04-2016

. Petitioner /

Through - ; , /’@ :
JAVED TQBAL GULBELA

Advocate High Court” -
- Peshawar

i ‘ ~ ’ : :
j
B : : : .




PESHAWAR Hi

oy ‘ FORM ‘A’ : | ;
o FORM OF ORDER SHEET } ' |
| bate of order. Order or other proceedings with the order of the Judge | |
. ]
| : 1
3.8.2010 COC 186-P 0f 2016 in W.P. 1730-P of 2014, .

Present:  Mr.Javed Igbal Galbela, advocate !
for petitioner. Lo 5‘
- - |
Mr.Rab Nawaz Khan, AAG alongwith
Mr.Saghcer Musharal, Assistant Dircclor
Population. Welfare Department for |
respondents. :

L

MUSARRAT HILALL J.- Through this pelition,

v

|
. o .
the petitioners seck initiation of conlempt ol 'lc.ourt

\

proceedings  against the | respondents . [or 1'. not
o n
implementing  the judgment sol  Uus c.um'lli in ;
: ik |
. - ~ - . ' . ll |
WP, 1730-P of 2014 daled 26.6.2014, whu_h has '
,:

“
i
Kl

attained finality as the CPL/\ filed Lhuua‘mnst

has also been dismissed by the apex courtf on

24.2.2016. | A

e

| . ok
2. Respondents were put on notice, who filed reply.
o

h
which is placed on-file. /\s per contents of wpl\ thu

respondents do not qua L'Fy to be granted the dcsuul

:
relief and prayed for dlSlTll'SS"Ll 5f this petition, | '

3. However, whc,n ﬂu, case was called, the le carned

(e — -

ﬂ
e

AAG alongwith representative  of mspond il

department turned up and stated that Lhcy':nay;bc"
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(BN pecd

IN THE HON’BLE PEst\V\gﬂ HIGH COURT PESHAWWAR

InRe COCNo. 3472 2016

In COC No0.186-P/2016
INW.P No.1730-P/2014.

Muhammad Nadeem Jan S/o Ayub Khan 1/ FVWA L Ml

Bistrict Peshawar and others.

Peti t'fic')ners .
VERSUS

. . I.
Fazal Nabi, Secretary to. Govt of Khyber Pakhtunkhwa,

Population Welfare Deptt, K.P.K Housoe No. 125/, Stroot -

No. 7, Defense Officer’s Colony Peshawar,

Respondent

APPLICATION FOR INTTIATING

CONTEMPT _OF COURT PROCEEDINGS

AGAINST  THE _ RESPONDENT  FOR

FLOUTING THE ORDERS OF THIS AUGUST

COURT IN W.pjt 1730-P/2014 DATED
26/06/2014 & ORDER  DATED

03/08/2016 IN COC NO.186-P/2016

P/2014, which was allowe

fo

e -

. Respectfully Sheweth,

i L-That the petitioners had filed a W.P I 1730-
1. ‘ / ;

i

d vide judgment and

order dated 26/06/2014 by this

Adpust - Court.,

(Copy of Order dated 26/06/2014 s

,.', e PR
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}‘1 CEMATR ¢ Y mmeae e Hoporry
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3
K.

. That it was during the pendency of COCH 479-

2. That as’ therespondents were reluctant in
implementing the judgment of this August Court,

so the petitioners were constrained to file COC -

No { 479-P/2014 for implementation of the

judgment dated 2(-.5/-06/20’1./1. (Copics ol .COCH

A79-P/2014 is annexed as annexure  “BB7).

P/2014 that the respondents in utter violation to

judgment and order of this August Court made |

advertisement for fresh recruitments. This illeg ;1‘i
move of the respondents constrained the
petil‘.ionors‘to file C.MHII 826/2015 for suspension
of the recruitment prbcess and after being halted

by this  August Courl, once apgain  made

advertisement vide daily “Mashrig” dat;ed
22/09/2015 and daily “Aaj” dated 18/09/2015.
Now again the pefjtion.ers moved another C.M
for suspension. (Copies of C.-l\/l 1826/2015 and of
the thenceforth C.M are annexed as annexure -

"C & D", respectively).

. Thatin the meanwhile the Apex Court suspended

' the'operation of the judgment and order dated

26/06/2014 of this August Court & in the light of
the same the proceedings in light of COCHt 479-
/2014 were declared as being anfracluous and

thus the COC was dismissed vide judpment and




e -
&/
order dated 07712/20 (Coplos of order dated

07/12/2015 is annexed as annexure “7).

That the Apex Court dlsm|ss(,d the C.P.LA /UEJ—

P/2014 of the Rospondonts which had been

moved against judgment and order 26/06/2015
of this August Court, vide judgment and ordoer

dated 24/02/2016.: (Copies of judement and

order dated 24/02/2016 of the Supreme Codrt of

Pakistan is annexed as Ann — “F). '

t

. That inspite of dismiésal of the C.P.LA — 4-96{'

P/2014 by the Apex Court and instead of
regularizing the services of the petitioners, the
respondents in utter violation to the reverend

judgment and order of this August Court has

once again  made advertisement vide  daily .
“"Mashrig” da.ted - 07/04/2016 for fresh

recruitment.  (Copy of the advertisement s -

annexed as annexure “G”).

. That again another '-COC No.186 I')/?O’IG was
moved wﬁich was d‘oposv(éd ofl hy this -/\ll[{ll.‘;l
Court vide judgment and order dated (.)3/08/?01 6
with directlion Lo respondent to implement the
judgment dated 26/06/2014 in W.P.N0.1730-

P/2014, within a period of 20 days, but inspite of

clear cut directions the respondent is lingering on

the implementation on one or the other




- That this act of repeated abusing the process (l)f

pretentior@C

order  dated 03/08/2016  are annexoed

fes of COC N0.186 P/2014 and

as

Annexure “H” & ") respectively)

court and flouting the orders of this August Court
the respondents has thus envisaged himself to be

proceeded against lor contempl ol court

ttis, therefore, ;'nosl, humbly prayed lha|t on
acceptance of the instant petition, the contem;’é)t of
court proceedings rﬁay very graciously be initi’aated
against the | respondent  and be puni:i;hed
accordingly. It is further prayed that r'(zslzxmdcrnit_be

directed to implement the judpment and order

dated 26/06/2014 in" W.P It 1730 P/2014 of this

- August Court in its true letter and Spirit.

Dated: - 02/09/2016

Petitioners

Through

AMIR NAWAZ KHAN,

Advocates High Court
Peshawar
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GOVERNMENT OF KHYBER PAKHTUNKHWA,
POPULATION WELFARE DEPARTMENT

02" 11uge, Abaul Wil Khan Multipiex, Cluit SeLectaniat, Peshawar

0

Dated Peshawar the 05" October, 2016

N .

OFFICE ORDER

No. SOE (PWDj 4-9/7/2014/HC:- In compliance with the jucgments of the Hon*ahle
Pesniawar Hizh Coury, Peshawar dated 26-06-2014 in W.P No. 1730-P/2014 and August.
Supreme Court of Pakistan dated 24-02-2016 passed in Civi! Petition No. 496-2/2014
the ex-ADP employees, of ADP Scheme titled “Provision for Population Welfas
Programme in Khyber Pakitunkhwa-{2011-14)" are hereby reinsiated against h
sanctioned regular posts, with immediate effcct, subject to the fate of Review Petitia
pending in the August Supreme Court of Pekistan.

' SECRETARY
GOVT. OF KHYBER PAKi'{TUNK}"IV\/f’.\
POPULATION WELFARE DEPARTMENT
Endst: No. SGE (PWD) 4-9/7/2014/HC/ Dated Peshawse the 053" Oct: 2016

Copy for infurmation & necessary action to the: -

1. Accountant General, Khyber Pakhtuakhwa. ) _

2. Director General, Popi_vlatioh Welfare, Khyber Pakhtunkbwa, Peshawar.
3. District Population Welfare Officers in Khyber Pakhtunkhwa.

4. District Accounts officers in Khvber Pakhtunkhwa.

S. Officials Concerned. :

5. PS to Adivisor to the CM for WD, Kiyber Pakhiunkhwa, Peshawar. -
7. PS to Secratary, PWD, Khyvber Rakhtunkhwa, Peshawar.

3. Registrar, Supreme Court of Pakistan, isiamabad.

9. Registrar Pashawar High Court, Peshawar,

10 Master fle. '

- . ‘I\-'
- - ’/‘ ;} LA ._ -

@S Oct. TAlCoerher 5
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Sl
N To,

' The Chief Secretary,
Khyber Pakhtunkhwa,
Peshawar

Subject: DEPARTMENTAL APPEAL

Respected Sir,
With profound respect the undersigned submit as under:

1) That the undersigned along with others have been fre-
instated in service with immediate effects vide order

- dated 05.10.2016.

2)  That the undersigned and other officials were
regularized by the honourable High Court, Peshawar
vide judgment / order dated 26.06.2014 whereby it was

stated that petitioner shall remain in service.

3)  That against the said judgment an appeal was preferred
to the honourable Supreme Court but the Govt. ‘appez.ils
were dismissed by the larger bench of Supreme Court

vide judgment dated 24.02.2016.

-

~4)  That now the applicant is entitle for all back benefits axijd
the seniority is also require to be reckoned from the date

of regularization of project instead of immediate effect.




5)

6)

‘That the said principle hasllbéen discussed in detail invtlh'e
judgment of august Supreme Court vide ordér dafe_d;
24.02.2016 whereby it was held that appellants are
reinstated in service from the date of termination and are

entitle for all back benefits.

That said principles are also require to be follow in the

present case in the light of 2009 SCMR 01.

It is, therefore, humbly prayed that on acceptance of
this appeal the applicant / petitioner may graciously
be allowed all back benefits and his seniority be
reckoned from the date of regularization of project

instead of immediate effect.

Yours Obediently,

Muhammad Nadeem Jan
Family Welfare Assistant
Population Welfare Department

' Peshawar
Office of District Population
Welfare Officer, Ali House,
Qafila Road, Tehkal Payan,

Peshawar

Dated: 20.10.2016
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IN THE SUPREME COURT OF" PAKISTAN
( Appetliate Jurisdiction )

PRESINT:

r

MR. JUSTICE ANWAR ZAHUEER JAMALL, HCJ :

MR. JUSTICE MIAN SAQIB NISAR

MR. JUSTICE AMIR HANI MUSLIM

MR. JUSTICE IQBAL HAMEEDUR RAHMAN
MR. JUSTICE KHILJT ARIF HUSSAIN

CIVIL APPEAL NO.6GOS OF 2015
{On appenl apuinst the judgment duted 18,2.2013 .
Puaned by he Peshawia Fligh Court Peshiawar, in g
Writ Petition No,1961/2011)

Rizwan Javed and others e Appellants
VERSUS '
-Secretary Agriculture Livestock etc ... Respondents

Mr. Jjaz Anwar, ASC

For the Appcllaht _
Mr. M. S. Khattak, AOR

~ Forthe Respondents: Mr. Waqar Ahmed Khan, Addl. AG KPK

Date of hearing : 24-02-2016

ORDER .

AMIR HANI MUSLIM, J.- This Appeal, by leave of the

Court is dirécted against the judgment dated 18.2.2015 passcd by the
Peshawar High Court, Peshawar, whereby the Writ Petition filed by the

| Appellants was dismissed.

2. The facts necessary for the present procecdings are that on
25-5—2007, the Agriculture Department, KPK got an advertisement
publisiled in the press, inviting applications against the posts mentioned in
the adverlisement to be filled on contract basis in the Provincial Agri-
Business Coordination Cell [hereinafer rcfcrrcdylo as ‘the Ccli’]. The

Appeliants alongwith others applied against the various posts. On various




‘.
h
|
i
{
'
|
1.
\

dates in the month of September, 2007, upon the recommendations ot the

- services of the Appellants with effect from 30.6.2011.

Dcp:(rlmcmal Selection Commiftee (DPC) and the approval ol the
v =
Competent Authority, the Appellants were appointed against various posts
in the Cell, initially on conrract basis for a period of one year, extendable
subject to satisfactory performance in the Cell. On 6.10.2008, through an
Office Order the Appellants were granted “extension in Uicir contracts for
the next one year. In the year 2009, the Appellants’ contract was apain
cxtended for another term of one year. On 26.7.2010, the Y;onirz1ctxxe11 term
o-f the Appellants was further extended ;for one more year, in view of the
Policy of the Government 0f KI’K, Est‘ablishment and Administration
Department (Regulation Wing). On 12.2.2011, the Cell was converted o

the regular side of the budget and the Finance Department, Govt. of KPK

agreed to create the existing posts on regular side. However, the Project

. -Manager of the Cell, vide order dated 30.5.2011, ordered the termination of

1Y

3. The Appellants invoked thelconstitutional jurngictioxn éf the
learned Peshawar High Court, Peshawar, DY filing Writ Petition
No.196/2011 against the order of their terminatioﬁ, mainly on the ground
that many other employces working in different projects of the KPK have
‘bcer.l regularized through different judgments of the Peshawar High Court
and this Court. The learned Peshawar High Court dismissed the Writ

Petition of the Appellants holding as under : -,

6. While coming to the case of the petitioners, it would
reflect that no doubt, they were contra;:t empldyees and were
also in the field on the above said cut: of date but they were
project employees, thus, were not entitled for regularization )

of their services as explained above. The august Supremce

;l

. . ‘ i

Court of Pakistan in the case of Governmen! of Kipber W
)

v

Cu LU ATTESTED,

) --=Count Ls50CIAE. .
Supreme Count OTIPakl
 istawabs
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M-'_h..r.ugi-‘.h_'zw:zﬁw_l{ﬂfsz.,l; ive Stuch. anid Caoperative
Department throwgl it: Secrelary wnd others vs. Alunad
Din_and another (Civil Appenl No.68772014 decided on
24.6.2014), by distinguishing the cases of _G_a_v_'gur.'mu}m of
NWEP vs, Abdullal Khan (2011 SCMR 95Y)  amd
v, Kaleem Shalt (2011

Governmen( o CNWIP (now KPK,

SCMR 1004) bas categorically held 50. The concluding para

of the said jodgment would require reproduction, which

L R ’ reads as under : - : . B ' ! \
oo ’ . : . .. . . . 4
" . win view of the gcicar statutory provisions .the : E
respondents cannot seek ycgulnrization as they were .
. . admiltedly project cmployees and thus have ch{:“ I}
- ‘ expressly excluded  from  purview of tht

Regularization Act. The appeal is tl}crcibre allowed,
the impugned judgment s set aside and writ petition
filed by the respondents stands dismissed.”

P ‘ . 7. In view of the above, the petitioners cannol scek |

regularfzation being, project- employees, which have been . o

expressly excluded from purview of the Regularization Act. ’ 1

Thus, the instant Writ Petition being devoid of merit is

jiereby dismissed. ‘ . b .

4. " The Appellants filed Civil Petition for leave to Appeal » i

v ' N-0.1090‘0f 2015 in which lcave was grantcd.by this Court on 01.07.2015. - |

s :
* ’ i

- : ‘.

Hence this Appeal. ' . . N A
. | . . i

5. We have heard the learned Counsel for the Appellants and the ,

)
-

larned Addiﬁénal Advocate General, KPK.-Thc only distinction between
the case of the present Appellants and the case of the Respondents in Civil
e : A—ppcals No.134-P of 2013 ete. is that the project in which the present

T o : o Appellants were appointed was taken over:by the KPK Government in the

year 2011 whereas most of the préjects in which the aforesaid llcépond@xlls

were appointed, wers regularized before the cut-off date provided in North

1 o West I"r(;nticr Province (now KPK) Employees (Régularizati‘on of Services) \ 1
T ' Act, 2009. The present Appellants were 'appointed in the year 2007 on i '
o contract basis in the project anci alfLerlcompilciiou of all the requisite codal " - ‘]

* formalifics, the period of their contract appointmc:.mts was extended from 1: ' ']
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L to e up 16°30.06.2011; when the project was taken over by the KEFK

Government, It appears thati the: Appellants were not:azllow,cgil._ (o continu

' S SR e . . " '
after the change of hands of the project. Instead, the Goverment by cherry

picking, hud appointed different persons in place ol the Appellants. The !
case of the present Appellants ‘s coveréd by the principles luid down by this !

Court in the case of Civil Appeals NG.134-F of 2013 cte. (Govermment ol

i
K PE through Secrctary, Ag,ri“c'ulturef vs. Adnanullah and gthers), as the
Appellants were, discriminated against and were also vsimilarly placed ;
project employees. 1
il
H
7., . We, for the sforesaid reasons, allow this Appeal and sct aside ,
the impugned judgment. ‘The Appellants shall be reinstated=in service from l
’ ) ) ‘ ' I
the date of their termination and are also held entitled (o the back benelits |
- " |‘:
for the period they have worked with the project or the KPK Govermment. "
f '
" Phe service of the Appellants for the intervening period i.e. from the dute of
v e -
their termination till the date of their reinstatement shall be computed
b
towards their pcnsionarynl_a‘eneﬁts. n g

\w‘
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«/  BEFORE THE HONBLE SERVICE TRIBUNAL KHYBER
! PAKHTUNKHWA PESHAWAR

In S.A# 483/2017

Mr. Muhammad Nadeem Jan
Versus

The Government of Khyber Pakhtunkhwa and Others

REJOINDER ON BEHALF OF THE
APPELLANT TO THE COMMENTS
FILED BY THE RESPONDENTS NO:
2.3&5 |

Respectfully Sheweth,

Feply to Preliminary objections--

1. Incorrect and Denied. The appellant has got a

good cause of action.

2. Incorrect and denied.
3. Incorrect and denied.
- 4. Incorrect and denied.

5. Subject to proof. However mere filing of
review petition before the Hon’ble Apex Court

or pendency of the same before the Hon’ble




On Facts:-

Apex Court does not constitute an automatic

stay of proceedings before this Hon’blé

Tribunal, unless there has been an express
order of the Hon’ble Apex Court in this

regard.

1. In_c.orr‘ect‘ and hypocrafic. The appellant was
appointéd on contract basis and ‘has been
regulariégd ‘la“cer-on and 1s now entitled for
the relief sought, while true picture is

detailed in the main appeal.

2. Incorrect. True and detailed picture is given
in the cbrresponding paras of the main

»appeal

3. Incorrect and misleading. The appellant -

along with rest of her colleagués were duly
app’ointgd, initially? on contra-ct basils~ in the
subject project and after being ‘cre'ating.
same str;éngth of numbers of vacancies on
regular righﬁ ?;nd for accommodatior; their

blue eyed ones, thereupon, the appellant




.
e

along With her colleégues were terminated
from their services. This ternﬁn_ation order
was impugned In writ peti’pion on 1730-
P/2014 which was allowed vide judgment

and order dated 26/06/2014. This decision of

the Honble Peshawar high Court was .

impugned by the Respondent department in

‘tﬁe Hon’ble Apex Court in CPLA No. 496-

P/2014, but that was also dismissed vide
the Judgment and order dated 24/02/2016.

Now the appellant and all her colleagues

have been regularized, but maliéiously with

effect from  05/10/2016, instead of

regularizing the appellant - and ‘her

colleagues from their initial date of

appoihtment or at least from 01/07/2014,

“whereby the project was brought on regular

side. And an in order to further defeat the

.just rights of the appellant, the Respondent

department has malafidely moved a Review
Petition No. 3012-P/2016 in the Hon'ble

Apex Court and now has taken the



0.

pretention of its being peﬁdency before the
Hon’ble Apex Court jus-t to have a |
miserable féign to evade the just rights and
demands of the appellant. and her
colleagues, which under no canon of law i1s
allowed or warranted, nor such plea can be

allowed to defeat the ends of justice.

. Correct. Detailed picture is given above and

as well as in the main appeal.

. Incorrect and denied. Detailed picture is

given above in the main appeal.
Correct to the extent that the\ writ Petition
of appellant was allowed. While the rest is

incorrect and misleading.

Correct to the extent that CPLA No. 496-
P/2014 was dismissed by the Hon’ble Apex
Jourt, while the rest of the para is not only

incorrect and concocted one, but as well as

suffice to prove the adamancy ~and



arrogance of the Respondent department as
well as its loathsome and flout-full attitude
towards the judgments of the Hon'ble

Superior Courts of the land.
8. No comments.
9. No comments.

10.Correct to the extent that CPLA Wés
dismissed against the judgment dated
24/02/2016 ‘»énd the Review petition 1is
malafidely moved while ‘the rest 1s

misleading and denied.

11.Correct to the extent that the appellant
along with ‘rest of her colleagues were
reinstated into service while the rest is

misleading and denied.

12.In reply to Para No. 12 of the comments it
is submitted that the Respondent
department has no regard for the judgment

of the superior Courts, otherwise there




‘would have been no need for filling the

instant appeal..

13.No comments.:

‘On” Grounds:- i ,

A.Hypocratic and malicious. True picture is

given in the main appeal.

B.Incorrect. The épp_ellant and. rest of her
~ colleagues are fully entitled for the relief-
they' ’ha{{e sought from this Hon'ble

Tribunal.

C.Misleading _"and hypocratic. True and

detailed picture is given above and as well

as in appeal.

D.Correct to the..extent that the departmerﬂ:

is bound to act as per Law, Rules and

Regulation, but it does ndt.
lo. Correct to the extent of judgment dated
26/06/2014, 24/02/2016 and moving CPLA,

while the rest is misleading. ~

Ie. Incorrect_ and denied.




G.Incorrect and denied. The appellant and
all her colleagues have validly and legally
been regularized and now are ent1tle for

the rehief sought.

H.Incorrect and denied.
[. No comments.

It is, therefore, most bubib]_y prayed
that on acceptance of instant rejoinder, the
appeal of the appellant may graciously be

allowed, as prayed for therein.

Dated: 05/04/2018

Appellant
Through .
. JAVED IQBAL GULBELA,

& |
SAGHIR IQBAL GULBELA
Advocates High Court |

Peshawar
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AFFIDAVIT

I, Saghir Iqbal Gulbela (Ady) S/o Jan Muhammad R/o

Gulbela Peshawar, as per mstructzon of my client. do

~hereby solemnly affirm and declare on oath that contents
of the Rejoinder are true and correct to the best of my
knowledge and belief and nothing has been concealed
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. 4.  Accordingly,. this writ  petition i

Charsadda (Projcct), who had not becn

‘adjusted - by the” tespordents after the
Project was merged  into Provincial
Goverriment. -

3 The matter. was argued. at ‘some

~length. Finalfy, _the; wc-r'fhy AAG ably

assisted by Ibad Khan, representative-of the

respondénts, argued at “the bar that ihe

~ Government - has challenged the

" regularization . of the Project employees

. pefore the apex Court in which leave has

. been granicé. He further stated that the

_ respondents agree 2 allow the conditional

" appointment of the petitioner subject to the

final decision of the apex Court.

allowed in terms that. the petitioner " be

- L 3

" . appointed on conditionz] busis subject to
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IN THE HONOURABLE SERVICIL T RIB UNAL, PFSHAWAR.

In Service Appeal No.483/2017.

Muhammad Nadeem Jan e _ (Appellant)
VS

The Govt. of Khyber Pakhtunkhwa and others....... (Respondents)

Joint Para-wise reply/comments on behalf of the Respondents No.4, 5 & 7.

~ Respectfully Sheweth,

Preliminary Objections

1.

(@S]

wok

That the appellant has got no locus standi to file the instant appeal.
That no discrimination /injustice has been done to the appellant. |
That the instant appeal is bad in the eye of law. |

The appeal is based on distortion of facts.

"That re-view petition is pending before The Supreme Court of Pakistan, Islamabad.

On Facts.

Incorrect. That the appellant was initially appointed on project post as Family welfare
Assistant in BPS-05 on contract basis till completion of project life i.c. 30/6/2014 under
the ADP Scheme Titled “Provision for Population Welfare Program in Khyber
Pakhtunkhwa (2011-14)”. It is also pertinent to mention that during the period under
reference, there was no other such project in / under in Population Welfare Department
with nomenclature of posts as Family Welfare Assistant. Therefore name of the project
was not mentioned in the offer o appointment. .

Incorrect. As explained in para-1 above.

Incorrect. The project in question was corpleed on 30/6/2014. the project posts were
abolished and the employees were terminated. According to project policy of Govt. of
Khyber Pakhtunkhwa on completion ¢f schewe, the employees were to be terminated
which is reproduced as under : “on completion of the projects the services of the project
emplovees shall stand terminated. However, they shall be rc-appointed on need basis, if
the project is extended over any new phase or phases. In case the project posts -are
converted into regular budgetary posts, the posts shall be filied in according, to the rules,
prescribed for the post through. Public Service Commission or The Departmental
Selection Committee, as-the case may- be: Ex-project employees shall have no right of
adjustment against the regular posts. Howevey, if f"‘igvi‘“?-'-' 1nty may also apply and
compete for the post with other candulates: However keeping in-view requiverent of the
Department, 560 posts. were created on curreni side 5

¢ to which the project

employees had experience marks which were to be gwa

Correct to the extent that after complotion of the project the Appcilmf alongwith othc,r
incumbents weré terminated from their services as explained in nara-3 above.

Incorrect. Verbatim based on distortion of facts. The actual position of the case is that
after completion of the projcct the incumbents were terminated from their post according
to the project policy and no appointments made against these project posts. Therefore the
appellant alongwith other !ll(‘d a writ peti ition hefore the, Honorable Peshawar High™
Court, Peshawar.




9.

10.

11.

12.

13.

A

moo

Correct to the extent that th&#Jonorable:Court allowed the subject writ petition on
26/6/2014 in the terms that the petiti'oners shall remain on the post subject to the fate of
C.P No.344-P/2012 as identical proposition of facts and law is involved therein. and the
services of the employees neither regularized by the court nor by the competent forum.
Correct to the extent that the CPLA NG.496-P/2014 was dismissed but the Department is
of the view that this case was not discussed in the Supreme Court of Pakistan as the case
was clubbed with the case of Social Welfare Department, Water Management
Department, Live Stock etc. in the case of Social Welfare Department, Water
Management Department, Live Stock etc. the employees were continuously for the last
10 to 20 years while in the case of Population Welfare Department their service period
during the project life was 3 months to 2 years & 2 months.

No comments.

No comments.

Correct. But a re-view petition No.312-P/2016 has been filed by this Department against

the judgment dated:24/2/2016 of the larger bench of Supreme Ceurt of Pakistan on the
grounds that this case was not argued as it was clubbed with the cases of other
Department having longer period of services Which is still pending before the Supreme
Court of Pakistan.

Correct to the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts, with immediate effect, subjeci to the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of Pakistan.
No comments. )

On Grounds.

Incorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view petition pending in the
August Supreme Court of Pakistan.

Correct to the extent that the employees entitled for the period they have worked with the
project but in the instant case they have not worked with the project after 30/6/2014 till
the implementation of the judgment. Anyhow the Department.-will wait till decision of re-
view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

Incorrect. the Department is bourd to act as per Law, Rules & Regulation.

Incorrect. After the judgment dated:26/6/2014 of PHC, Peshawar this Department filed
civil petition No0.496/2014 in the Apex Court of Pakistan. Which was decided by the
larger bench of Supreme Court of Pakistan where dismissed all the civil petitions filed by

~ the Govt. of Khyber Pakhtunkhwa on 24/2/2016 and Now the Govt. of Khyber

~

T.

L

Pakhtunkhwa filed a re-view petitions in the Apex Court of Pakistan against the decision
referred above. Which is still pending. The appellant alongwith other, incumbents
reinstated against the sanctioned regular posts, with immediate effect, subject to the fate
of re-view petition pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. Av explained in Ground E above.
Incorrect. they have worked against the project nast and the services of the employces
neither regularized by the ceoust nor-by the (:1)1?.1{)-\3i(:'1‘“:§ “forw hence nullifies the
truthfulness of their statement. R

. Incorrect. The appellant alongwith other incumbents have taken all the bencfits for the

period, they worked in the project as per project policy.
The respondents may also be allowed to raise further grounds at the time of argumeats.

\r>



Kéeping in view the ?:"513”0:%‘6:,3"“it is prayed thit the instant appeal may kindly be
dismissed in the interest of merit as a re-view petition is still pending before the Supreme Court

of Pakistan.
/
Secretary to df Khyber Pakhtunkhwa. . = Director General
Population Welfare, Peshawar. - 7" " Populatiori Welfare Department
Respondent No.4 S Peshawar

Respondent No.5

tion Welfaie Ofﬁger o,
District Peshawar i
.Respondent No.7 .
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' IN THE HONOURABLE SERVICE TRIBUNAL, PESHAWAR

In Service Appeal No. 483/2017 -~ -

' Muhammad Nadeem Jan i, e : (Appéilant)
V/S
The Govt. of Khyber Pakhtunkhwa and others................. {Respondents)
Counter Affidavit

I, Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate

_General Population.Welfare, do solemnly affirm and declare on oath that the contents

of para-wise comments / reply are true and correct to the best of my knowledge and
available record and nothing has been concealed from this Honable Tribunal.

B

DEPONENT
CNIC No. 17301-1642774-9



