ORDER

04.10.2022

- . wfi
&3. LA . v&:mz«-.“%_‘j
[ Counsel for the appellant present. Mr. Muhammad Adeel Butt, Additional -

Advocate General for respondents present.

2. Arguments were heard at great length. Learned counsel for the appellant .

submitted that in view of the judgment of august Supreme Court of Pakistan .

dated 24.02.20106, the appellant was cntitled for all back benefits and scniority |
from the date ol regularization ol project whereas the impugned order of
reinstatement dated 03.10.2016 has given immediate effect to the rcin'statcmc.:m of
the appeltant. L.earned counsel tor the appellant was relerred to Para-5 of the
reprosentation, wherein the appellant himsell had submitted that he was reinstated

from the date of termination and was thus cntitled for all back bencfits whereas,

in the relerred judgement apparently there is no such fact stated. When the

learned counsel was confronted with the situation that the impugned order was

passed in compliance with the judgment of the I-Ion’ble. Peshawar High Court

decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of .
Pakistan by way of judgment dated 24.02.2016, thercfore, the desired relict if:

granted by the 1'ribunal would be cither a matter directly concerning the terms of |
the above referred two judgments of the august Hon’ble Peshawar High Court

and august Supreme Court of Pakistan or that would, at Icast, not coming under -
the wmbit of jurisdiction of this ‘Iribunal to which lcarned counsel for the-
appcliant and learned Additional AG for respondents were unanimous to agree

that as veview pelitions against the judgment of the august Supreme Court of
Pakistan dated 24.02.2010, were still pending before the august Supreme Court of |
Pakistan and any judgment of this Tribunal in respeet of the impugned order may
not be in conllict with the same. Thercfore, it would be appropriate that this.
appeal be adjourned sinc-dic, leaving the parties at liberty to get it rcstorcd and "
decided after decision of the review petitions by the august Supreme Court of -
Pakistan. Order accordingly. Partics or any of them may get the appcal restored

and decided either in accordance with terms of the judgment in review pctitioné

or merils, as the case may be. Consign.

3. Pronounced in open court in Peshawar and given under our -hands and
. - gl :
seal of the Tribunal on this 4" day of October, 2022.

{(FFaretha Paul/ (Kalim Arshad Khan) |
Member (19) ‘ Chairman
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28.03.2022 " Learned counsel for the appellant present.’

Mr. Ahmadyar Khan Assistant Director (Litigatioh)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General -
for the respondents present.

File to come up alongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber -
Pakhtunkhwa on 23.06.2022 before the D.B.

(Rozina Rehman) ' (Salah-Ud-Din)
Member (J) Member (J)
23.06.2022 Learned counsel for the appellant present. Mr Ahmad Yar Khaﬁ

Assistant  Director  (Litigation) alongwith  Mr. Na%etr ud-Din Shah

Assistant Advocate General [or the respondents 1‘11LS\,Hi

File to come up alongwith connected Service Appeal No. 695/2017
lllILd Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10. 2022

before D.B. _ :
A
~

.

(MIAN MUHAMMAD) : ‘ (SALAH-UD-DIN)
. MEMBER (EXECUTIVE) v . MEMBER (JUDICIAL)
03.10.2022 | Junior to counsel for the appellant prescnt.“Mr.

Muhammad Adcel Butt, Additional Advocate General

for respondents present.

File to come up alongwith connected Service

Appcal No. 1119/2017 titled “Roveeda Begum Vs.

Government of Khyber Pa a” on 04.10.2022
before D.B. |
N\
\_, |
(I'arecha Paul) (Kalim Arshad Khan)

Mcember (19) Chairman



- 11.03.2021  Appeliant present through counsel.
Kabir Ullah Khattak learned Additional Advocate General

alongwith Ahmadyar Khan A.D for respondents present.
File to come up alongwith connected appeal No. 695/2017

tltfed Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 b

(Mian Muhammad) ' - “(Rozina Rehman)
Member (E) _ : - Member (J)

01.07.2021°  Appellant present through counsel.

Kabir Ullah ‘K‘hattak Iearned Additional Advocate General
for respondents present.

File to come up alo‘ngwith-'co‘nnected Service Appeal
No0.695/2017 titled Rublna Naz-Vs. Government of Khyber
Pakhtunkhwa on 29.11. 2021 before D.B. ‘

(Rozina Rehman) = C%m/

Member(J)

29.11.2021 Appeliant present through counsel.
‘ Kabir Ullah Khattak learned Additional Advocate
- “General alongwith Ahmad Yar A.D for respondents present.
File to cbme up alongwith connected Service Appeal
N0.695/2017 ftitled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28.03.2022 before D. B. :

(Ath ur Rehman Waznr) _ (Rozina’ Rehman)
Member (E) . : - ‘Member (J) i

BRee S
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03.04.2020 Due to public holiday on account of COVID-19, the case is
adjourned for the same on 30.06.2020 before D.B.

{

= . . \ ! Y :?: A}
29.09.2020 Appellant present through counsel.

Mr. Kabirull_ah, Khattak, Additional Advocate General
alongwith Mr. Ahmad Yar Khan, AD for respondents present.
An application seeking adjournment was filed in
connected case titled Anees Afzal Vs. Government on the
ground that his counsel is not available. Almost 25¢connected
appeals are fixed for hearing for today and the parties have
engaged different counsel. Some of the counsel are busy
before august High Court while some are not available. It was
also reported that a review petition in respect ori_the subject
matter is also pending in the august Supreme Court of
Pakistan, therefore, case is \é’djaﬁrped on the request of
cuments on l6.12.2026 before D.B.

)

counsel

(Mian Muhammad) (Rozina Rehman)
Member (E) Member (J)
i 13
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26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG for the respondents present. Junior counsel for the
appellant requested for adjournment on the ground that léamed senior,
counsel for the appellate is busy before the Hon'ble Péshawar High
Court and cannot attend the Tribunal today. Adjourned to 11.12.2019:_'

for arguments before D.B.

Locx

(HUSSAIN SHAH) (M. AMIN KHAN KUNDI)
MEMBER MEMBER :

11.12.2019 Lawyers are on strike on the call of Khyber Pakhtanhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

25.02.2020 before D.B.

P e

Member Member

25.02.2020 Clerk to counsel for the appellant prei%ent. Mr Kabir
Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for the appellant seeks a'djourr.]'ment as
learned counsel for the appellant is not availéble. "Adjoum.

To come up for arguments on 03.04.2020 before D.B.

S %

Member Member
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16. 05 2019 Clerk to counsel for the appellant and Addl: AG for;

respondents present. Clerk to counsel for the appellant seeks -
adjournment as learned counsel for the appellant was. busy: .
before the Peshawar High Court, Peshawar. Adjourned to .

L 03.07.2019 before D.B. £
‘(Ahmad Hassan) (M. Amin Khan Kundi)
Member , - Member - | i
03.07.2019 Counsel for the appellant and Mr. Riaz Ahmad Paindakheil, - -

Assistant AG alongwith Mr. Zakiullah, Senior Auditor for the respondents
present. Learned counsel for the appellant requested for adeurntnent. -

Adjeurned to 29.08.2019 for argiiments before D.B.

(Hussain Shah) . (M. Amm Khan Kundl)

Member : Member
: \lummr N
29.08.2019 _ /7. Learned counsel for the appellant and Mr. Kabir Ullah Khattak_ SRR

learned Additional Advocate General alongw1th Zaki Ullah Senior

Auditor present\’? Learned counsel for the appellant seeks

. adjournment. Adjoum. To come up for arguments on 26. 09 2019 '
before-D.B. / K
Member ‘ S ny

Member

Do v

- e



07.11.2018 ) Due to retire:ment of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To
come up on 20.12.2018. : 2

20.12.2018 Counsel for fhe appellant present. Mr. Kabirullah Khattak,
Additional AG for the responvdent‘s present. Learned counsel for
‘the appellant requested for adjodrnment_. Adjourned. To come up

- for arguments a!pngyvgt‘h'éonnepted appeals on 14.02.2019 before
D.B.k%m ’%//_x
(Hussain Shah) (Muhammad Amin Khan Kundi)

: Member ‘ Member

- 14.02.2-0'1'9 - " Clerk of courisel for the aﬁpellant _p%esﬁ'e_pt. Mr. Kabirullah ‘Khattak,

8 ". ‘A;'ddi_tio_nal'AG alongwith Mr. Sagheer Mu;har%raff,. Assistant Director and
Mr. Zakiullah, S’e;nior Auditor for the respondents i)resent. Due to strike of
Khyber Pakhtunkhwa Bar Council, learned counsel for the appellant is not
availéble today. | Adjourned to 25,03.2019 for arguments alongwith

connected appeals before D.B.

7Y/
SAIN SHAH) - .- (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER
25.03.2019 Due to non available of D.B the case is adjourned for

the same on 16.05.-2019 before D.B.

—_—

-'.-7~;-,;«;le, -



03.08.2018 | Appellant absent. Learned counsel for the appeliant is als_!'
‘ absent. However, clerk of counsel for the appelzlént present al;d

requested for adjournment on the ground that learned counéel for

the appellant is busy before the Hon’ble Peshawar High Court.

Mr. Kabirullah Khattak, Additional AG alongwith Mr.;Sagheer

Musharat, Assistant Director for the respondents |5resent.

Adjourned. To come up for arguments on 27.09.2018 before D.E

alongwith connected appeals.

N Sk
(Ahnﬁssan) (Muhammad Hamid Mughal)
Member (E) Member (J)
' S Co, R A
sy
27‘.09.2018 Clerk of counsel for the appellant and Mr. KabirAulllah Khattak;

Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
general strike of the bar, arguments could not be heard. Adjourned:f

To come up for arguments on 07.11.2018 before D.B aion-gwit"h‘

ol

connected appeals.

(Ahmad Hassan) (Muhammad Amin Kundi)
Member (E) Member (J)
07.11.2018 Due - to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned.'To‘

come up on 20.12.2018.

er




o Pt —--‘ P
B N AR SR P L
DR ST & PO YO (A

c®
= 3

29.03.2018 ' Clerk of counsel for the appellant and Addl. AG for the
respondents lpresent. Counsel for the appellant  seeks
adjournment to file rejoinder. To come up for rejoinder and

© arguments on 31.05.2018Ab§f0re D.B.
<

Tl

Me'-mber

31.05.2018 Clerk to counsel for the appellant and Mr. Kabir
Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for the appellant seeks
adjournment on the ground that Learned counsel for the
appellant is bUsy before Hon’ble Peshawar High Court
Peshawar.  Learned AAG requested that the present
service appeal be fixed alongwithjconnected appeals for
03.08.2018. Adjourned. To come up for arguments
alongwith connectéd. appeals on 03.08.2018 before D.B

X (Ve :
(Ahmad\Hassan) . (Muhammad Hamid Mughal)

. ‘Member : Member



06.11.2017

18.12.2017

Appellant Deposited

°

%

Counsel for the appellant present. Preliminary arguméﬁts'n

heard and case file perused. Imtlally the appellant was appellant as
Chowkidar (BPS-01) in a prOJect on contract basis on 03.01.2012.
Thcreafter the préject was converted on current budget in 2014.
Employees of project were not regularized so they went' into
litigation. Finally in pursuance of judgment of august Supreme
Court of Pakistan services of the appellant and others were
fegularized with immediate effect vide impugned order. dated
05.10.2016. They:a:fe demanding -ré‘zgularization w.e. from the date
of appointment. Departmentai appeal was preferred on 20.10.2016
which was not responded within stipulate’d, _hence, the instant

service appeal. The appellant has not been treated according to law

and rules.

Points urged need consideration. Admit subject to deposit

of security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 18.12.2017 before S.B.

(AHMAD HASSAN)
MEMBER

Clerk to counsel for the appeIIant ;Jresent
Mr. Muhammad Jan, Learned Deputy District
Attorney for the respondents present. Clerk to
counsel for the appellant submitt!ed abplication
for the extension of date to deposit ecurity and
process fees. To come up f@r written
reply/comments on 06. 02 2018 befonc- S B
| (ﬁl"VI'uh'ammad mid 'Mughal)
MEMBER y

;




| B A Form-A
* FORMOF ORDERSHEET
Court of
Case No, 1144/2017
S.No. | Date of order Order or other proceédings with signature of judge
' proceedings
1 2 3
1 12/10/2017 The appeal of Mr. Saweed Khan presented today by
Mr. Javed Igbal Gyibela Advocate, may be entered in the
Institution Register and put up to Worthy Chairman for proper
‘ order please. \ |
REG%’FQ I>=1e 1]y
2 7”}/ ref 17 This case is entrusted to S. Bench for preliminary hearing

to be put up there on 66////!7

IRMAN




06.11.2017 ' Counsel for the appellant present. Preliminary arguments
heard and case file perusey. Initially the appellant yyas appellant as

Fémale Heli)ef/]jai '(B;PS- )- in a project on /contract basis on

”'servi(\:e‘ appeél. The appéll has not bee tréated according to law

i
I; and rules.
{

respondents for written reply/comments for 18.12.2017 before S.B.

. - (AHMAD HASSAN)
>, ' | MEMBER

B 2



| ~In Re S.A

{14l

/2017

Mr. Sawéed Khan

VERSUS

Govt of Khyber Pakhtunkhwa and others ,

= | S
- BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES
T TRIBUNAL PESHAWAR _ |

12|

.O\we@-_wt—*cﬁ‘ R

T

12

~ Dated: 03/10/2017
o I Appellant

Through

« Peshawar.

B : INDEX | '
#A Descr:ptzon of Documents Annex Pages
| Grounds of Appeal s 18 |+
) Apphcatmn for Condonat10n of delay | 910 |
Affidavit. 11
| Addresses of Parties.
.| Copy of appointment order “A” 13 -
.| Copy of order dated 26/06/2014 in W.P| “B” le-—L), -
" | No. 1730/2014 e
|7 - | Copy of CPLA No. 496-P/2014 e 23~ 2,7
|8 |Copy of the impugned re-instatement ‘DTS ~ R
order dated 05/10/2016 3 oo - 5 :
19 Copy of appeal - “B” 25’—45&
|10 [Copy of CPLA NO. 605-P/2015 N 9\,:31,
Other documents =i -,
‘Wakalatnama o YU

JAVED IQBAL GULBELA =~
SAGHIR IQBAL GULBELA -
Advocate High Court

N ._ Off Add 9-10A Al-Nimrah Centre, Govt College Cho_zbk P'eshawdr.v




T BEFORE THE HONBLE KHYBER PAKHTUNKHWA
o SERVICES TRIBUNAL PESHAWAR '

Khybher Pakhtukhwa ..
Service Tribunal -

D:;rry No. llé i .
Datcdw

Mr. Saweed Khan S/o0 Namdar Khan R/ o Mohallah Maroof

Khel Tehsil and District Charsadda. _

-In Re sa_ NlhYy /2017

{Appellant) .
VERSUS - |

.1 Chief Secretary, Govt. of Khyber Pakht-unkhwa s
" ‘Peshawar.
- 2. Secretary Population Welfare Department Khyber
. Pakhtunkhwa at Civil Secretariat, Peshawar. ’ -
3. Director General, Population Welfare Department R/ o -
| - Plot No. 18, Sector E-8, Phase-VII, Peshawar. e _‘ -
-4 Accountant General, Khyber Pakhtunkhwa at o
- Accountant General Office, Peshawar Cantt, Peshawar -
s Dlstrlct Population Welfare Officer Charsadda.

................. (Respondents)

| .A_;.APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA] i
' SERVICES TRIBUNAL ACT -1974 FOR GIVING
. RETROSPECTIVE EFFECT TO THE APPOINTMENT =
- ORDER DATED_ 05/10/2016 IN ORDER TO INCLUDE
' PERIOD SPENT SINCE BRINGING THE PROJECT IN
' 'QUESTION ON CURRANT SIDE W.E.F 01/07/ 2014 TILL
- THE APPOINTMENT ORDER DATED 05/10/2016 WITH
 ALL BACK BENEFITS, IN TERMS OF ARREARS, -
- ,"PROMOTIONS AND SENIORITY, IN THE LIGHT OF
- JUDGMENT AND _ ORDER _DATED _ 24/022016
- RENDERED BY HON'BLE SUPREME COURT OF ~j -
o PAKISTAN IN CPLA 605 OF 2015.

Lo eg?St’rar

il
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- L That the appellant was 1n1t1a11y appomted as '_ E

Respectfullv Sheweth;

o | Chowkldar (BPS-1) on contract bas1s in the letrlct' .

P0pu1at10n Welfare Office, Peshawar .on':{

o : 03/ 01/2012. (Copy of the appomtment orderf : -

dated 03/01/2012 is annexed as Ann “ A”)

2. That it is pertinent to mention here that in the”

»1n1t1a1 appomtment order the appomtment Was; S

) ,although made on contract -basis and till pro]ect. o

hfe, but no project was mentloned therem 1n the .

R - appointment order. However the services of the |

o -;‘appellant alongW1th hundreds of other employees -

-'were carried and confined to. the pr0]ect o

o ’Prov151ons for Populatlon Welfare Programme 1n' |

| . Khyber Pakhtunkhwa (2011-14)”.

3. That later-on the project in question was brought-{ o

from developmental side to currant and: regulaf“

| eide vide Notification in the year 2014 and the life |

~ of the project in question was declared to be

. 'culrmnated on 30 / 06/2014.

’4".. That instead of regularizing the ‘service ‘of the

o :‘a‘ppellant the appellant was terminated vide the “

- impugned office order No. F. No. 1 (1)/Admn / f |
’ | .' 2012-13 /409, dated 13/06/2014 w.e. f 30 / 06/ 2014



S. That the appellant alongw1th rest of his- colleagues o

o ._'1mpugned their termination order before the.‘ o

Hon’ble Peshawar ngh Court V1de W.P# 1730- ',

P/2014, as after carry-out the terrmnatlon. of the |
| 'A-a.-ppellant and rest of his . colleaguee, the

o ::respondents were out to appomt thelr blue—eyed o

R ones upon the regular posts of the derrused pro]ect., N

1n questlon

6. That the W.P# 1730-P/2014 was allowed by the ‘.
. Hon'ble Peshawar High Court Peshawar vide the |

) judgment and order dated 26/ 06/ 20_14, (.Cdpyof: PR

~ order dated 26/06/2014 in W.P # 1730-P/2014 is

- annexed herewith as Ann “B").

[ '_7_."',1_".hat the Respondents impugned the same,be'fore‘ -

- the Hon'ble Apex Court of the country in CPLA o
A.No 496-P/2014, but here again good fortune of
| .the appellant and his colleagues prevaﬂed and the ,' -

) CPLA was dismissed vide ]udgment and orderij )

R dated 24/02/2016. (Copy of CPLA 496-P/2014 is

' annexed as Ann “C”).

# That as the ResPOndents were reluctant to“' L

| .‘1mplernent the ]udgment and order dated“-
. 26/06/2014, so initially filed COC# 479-P/2014 SR

- which became infructous due to suspensmn order SRS



: | .fr-om the Apex Court and thus that g@'e)N 0. 479’- .

- ‘P/ 2014 was dismissed, being in fructuous V1de~:, |
| .Aorder dated 07/12/2015

9. That after dismissal of CPLA No. 496-P/ 2014 by .
A‘ . .the Hon’ble- Apex Court on 24/ 02/ 2016 the. L
o 11_.appellant alongwith others filed another COC#A o
E'--"_.;-1.'186-P/2016 which was dlsposed off by the"“". |
| :Hon ble Peshawar High Court v1de Judgment and '
~Iorder dated 03/ 08/2016 with the dlrectlon to the' o
Respondents to 1mplement the ]udgment dated‘..'i'_f-

. 26 / 06/2014 within 20 days.

S 10,

BRI ¥

-A '05 /10/2016, but with immediate effect msteadf-:: - |
w.ef01/02/2012i.e 1n1t1al appomtment or at least. -

: '1n question. (Copy of the 1mpugned offlce re-' - :
instatement order dated 05/ 10/ 2016 and postlng"

That inspite of clear—cut and strict dlrectlons as m: |

aforementioned  COC# ~ 186-P/2016  the

Respondents were reluctant to 1mplement the__j

R ]udgment dated 26/06/2014, which constralned o
a ~the appellant to move another COC#395 P/ 2016. .

That it was during the pendency of '_COC N¢.395; -

e P/2016 before the August High Conrt that thé |
| ‘.‘_appellant was re-instated vide the 1mpugnedp :

~ office order No. F.No.2(16) 2015-16-VIL, dated

. 01 /07/2014 i.e date of regularlzatlon of the pro]ect:-.:; .

order are annexed as Ann- “D”), -
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dlsposal which caused delay in f111ng the mstant :
-A'other hand the Departmental Appeal was also

.commumcated or intimated to the appellant-»

- (Copy of the appeal is annexed herewith as-':,.""'.f

13

l’hat feeling aggrieved the appellanti -prepar.ed a

Departmental “Appeal, but inspite of laps of

= statutory period no findings were made upon the'_ |

- same, but rather the appellant repeatedly attended:_ |

| -the office of the Learned Appellate Authority for

dlsposal of appeal and every time was extended:‘-_ . '_ ,l

o positive gesture by the Learned Appellate' |
S '.Authorlty about disposal of departmental appeal' .

- appeal before this Hon'ble Tribunal and on the

: ,_'elther not dec1ded or the decision s not -

. . annexure “E”).

- That feelmg aggrieved the appellant prefers the"
~ instant appeal for giving ret‘rospectlve effect to the" A
_‘appomtment order dated 05/ 10/: 2016 upon the,- |

o 'followmg grounds, inter alia:-

Grounds:

A That the impugned appomtment order dated
‘ 05 /10/2016 to the extent of g1v1ng 1mmed1ate_

e effect” is illegal, unwarranted and is l1able to be; o

: mod1f1ed to that extent.

o 'and that constrained the appellant to wa1t fll the =~

e



R

B That in another CPLA No. 605 of 2015 the Apex

Court held that not only the effected employee is L

. .to be re-mstated mto serv1ce after ‘conversion of
"the project to currant .side, as regular C1V1l Servant;

| . .._'but as well as entitled for all back benef1ts for the .

: _' period they have worked with the pro]ect or the- '.

K P K Government Moreover the Service of the .."

: Appellants, therein, for the intervening period i.e
from the date of their termination till the date of
the1r re-instatement shall be computed towards‘ :

their pensionary benefits; vide' ]udgment and

R order dated 24/02/2016. It is pertment to mentlon - '. c
Lo 'here that this CPLA 605 of 2015 had been deaded RN

. alongwith CPLA of 496 of 2014 of the Appellant

o ,on the same date.

- C. That thus by virtue of 2009 SCMR page- 01 the'l .

o D‘:appellant is entitled for equal treatment and 1s‘,-:-'

| ~ thus fully entitled for back benefits for the perlod o

the appellant worked in the pro]ect or with the.f-:'“ o

o -Government of K.P. K (Copy of CPLA 605 / 2015 1s‘-- o

- -annexed as Ann- “F”).

B D. That where the _posts of the appellant Wént 'on:"k |

regular side, then from not reckoning the beneflts .

from that day to the appellant is not only 1llegal' SRR

'A - and void, but is 1llog1cal as well. -



. . AY . N ¢ .
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o E That where the termination was declared as 1llegal -

and the appellant was ‘declared to be re-lnstated’ o

~ into service vide judgment and order datedg

| o _26/ 06/2014, then how the appellant can be re-. :' Sl
. instated on 08/10/2016 and that too with =

o immediate effect.

T That attitude of the Respondents constralned the- |
3 B ,_appellant and his colleagues to knock the doors of.- ) .

the Hon’ble High Court again and aga1n and were -

even out to appoint blue-eyed ones to fill the posts'_" _' -

. of the appellant and at last When strict directions
-were issued by Hon'ble Court, the Respondents"l |
-.vent out their spleen by giving 1mrned1ate effect "tol--

 the re-instatement order of the appellant Wl”llCl’l;.

1 "approach under the law is illegal.

- ‘,G,.That where the appellant has Worked regularlﬁf‘ s

R - and punctually and thereafter got regularlzed then e

under rule- 2.3 of the pens1on Rules- 1963, the- |
appellant is entitled for back benefits as well. |

H. That from every angle the appellant is- fully'

.- en’utled for the back benefits for the Per10d that'.',‘ e

g f.the appellant worked in the subject pro]ect or w1th__ o
the Government of K.P.K, by giving retrospective

effect to the re-instatement order dated -

. 08/10/2016.




L ‘.That 'any- other ground not rais'e here may‘ N

grac10usly be allowed to be raised at the t1me of'; _. -

arguments

It Is, tberefom, most humbly prayed tbat -on |

| aéceptauce of the instant Appeal the impugned re- Lt

' Instatement order, dated 05/1 0/2017 may graciously be |
- modified to the extent o mediate eﬁ‘éct” and the re-

- Instatement of the appellant be given effect Wef S
- 01/07/2014 date of regularization of the pro_]ect in.

| question and converting the post of the appellant from " -

B deveIOpmental and project one to that ofregular one, Wztb .

'_all back benefits In terms of arrears,. seniority and
o promotzon

: Any other re]zef not specifically asked for may also : "
- gz‘aclously be extended in favour of the appe]lant in t]zei;‘. X
- czrcumstances of the case.

© Dated: 03/10/2017.

Appellant |
Through . R
y JAVED IQBAL GULBELA
& )
SAGHIR IQBAL GlILBELA
Advocate High Court '
Peshawar.

| ‘-"‘.""NOTE':'-

‘No such hke appeal for the same appellant, upon |
the same subject matter has earlier been filed by me,-_~
‘ prlor to the instant one, before this Hon’ble Tribunal.

 Advocate.
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_'BEFORE THE HONBLE KHYBER PAKHTUNKHWA. SERVICES o

TRIBUNAL PESHAWAR

 InReSA_ /2017

Mr. Saweed Khan
VERSUS

| 'A Govt. of Khyber Pakhtunkhwa and others -

' APPLICATION FOR CONDONATION OF DELAY

e RESPECTFULLY SHEWETH,

1 That the petitioner/Appellant i"s. ﬁlin'g' .'the B
o accompanylng Service Appeal, the contents of Wh1ch'
- may graciously be considered as 1ntegral part of the":. |

~ instant petition.

L ..‘2'.'That delay in filing the accompanymg appeal was

never deliberate, but due to reason for beyondi‘ -

~ control of the petitioner.

- 3; ‘That after filing departmental appeal on 20-1‘0-20‘1_6, |
" the appellant with rest of their eolleagues regularly

B attended the Departmental Appellate Authonty and, R

S every time was extended positive gestures by the

| - worthy Departmental Authority for disposal of the :
o jl'wdepartmental appeal, but in spite of lapse of statutory
B 'rating period and period thereafter till ﬁling the'

accompanying service appeal before thls Hon’ble'[ -

o Tnbunal the same were never dec1ded or never

*  communicated the decision if any made thereupon.



" N 4 That besides the above as the acct_)(iipgying SerViC‘ej‘.' S

e Appeal is about the back benefits and --arrears thereof o

. and as financial matters and questions are involved
- which effect the current salary packagé regularly eté |
o - of the appellant, so is having a repeatedly reckomng co

~° cause of action as well.

5. That besides the above law always -favor'st;

- . adjudication on merits and technicalities must

- ‘always be eschewed in doing justice and deciding

- cases on merits.

, It is, therefore most humbly prayed that on .
. acceptance of the instant petition, the delay in fi iling
- of the accompanying Service Appeal may

. .“,A'."'gracwusly be condoned and the accompanying

S - Services Appeal may very graczously be dectded on o
o merits. e

R Dated::osxi;_b/2017 | L
S Petifioner/Appellant

< .
Through  (© L -
JAVEDIQBAL GULBELA
hY 8 . | S
SAGHIR IQBAL GlILBELA' »
Advocate High Court

P / ' Peshawar.



' “\"-. . :

I ']aved Iqbal Gulbela
" Advocate ngh Court
' ',Peshawar

: BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES

- TRIBUNAL PESHAWAR

. InReSA /2017

Mr. Saweed Khan
VERSUS

| det. of Khyber Pakhtunkhwa and‘ othefs-

- AFFIDAVIT

G

I Mr. Saweed Khan S/0 Namdar Khan R/o Mohallah Maroof. B
‘Khel Tehsﬂ and District Charsadda, do hereby solen‘mly' -

" “affirm - and declare that all the contents of the
. accompamed appeal are true and correct to the best of

~-my ‘knowledge and belief and nothing has been
S concealed or withheld from this Hon’ ble Trib |




B BEFORE THE HONBLE KHYBER PAKHTUNKH"_V_A SERVICES

TRIBUNAL PESHAWAR

. InReSA o7

Mr. Saweed Kharl
- VERSUS

o -’ﬁ":Govt. of Khyber Pakhtunkhwa and others

ADDRESSES OF PARTIES

- ZAPPELLANT

- Mr. Saweed Khan S/o Namdar Khan R/ o Mohallah Maroof
Khel Tehsil and District Charsadda. "

. "RESPONDENTS

1

o fDated 03/10/2017

ChJef Secretary, Govt. of Khjber Pakhturﬂ‘(hwa. ) "

SRR Peshawar.
2 :'Secretary Population Welfare Department Khyber o
" Pakhtunkhwa at Civil Secretariat, Peshawar. o

Director General, Population Welfare Department R/ o

- Plot No. 18, Sector E-8, Phase-VII, Peshawar. S s
. Accountant  General, Khyber Pakhtunkhwa at

.- Accountant General Office, Peshawar Cantt, Peshawar
. Dlstrlct Population Welfare Offic

harsadda. -

' Agp —
- Through (\B\L@Q L
| JAVED IQBAL GULBELA

SAGHIR IQBAL GULBELA -
Advocate High Court =
Peshawar.
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el S OFFICE OF THE s
DISTRICT POPULATION WELFARE OFFICER,
CHARSADDA ‘

Nowshera Road, lslamabad N0.2, Near PTCL Office, Charsadda Ph: 9220096

'*‘4# Rk REd
-I

o Dated Charsadda the _/ 3) / 2012,

1

OFFER OF APPOINTMENT

&M L e M e e ——

No.1(4)/2011-12/Admn: Consequent upon the recommendatlon of the Departmental Selection Committee
(DSC}, you are offered for qppomtmem as Chowkidar (BPS-1) on contract basis in Family Welfare Centre
Project (ADP 2011-2012) in District Populatron Welfare Office, Charsadda for the project life on the

following terms and conditions. i

TERMS & CONDITIONS . 'i
1. Your appointment against the post of Chowksdar (BPS-1) is purely on contract basis for the project
life. This Order will automatically stand terminated unless extended. You will get pay in BPS- .
" (4800-150-9300) plus usual allowances as admissible under the-rules. = - i :
: r i .
2. Your services will be liable to termmatnon ‘without assigning any reason durmg the currency of the -
agreement. In case of resignation, 14 days prior notice will be requrred otherwise your 14 days pay

plus usual al]owances will be forferted . :

3. You shall provide Medical Fitness Certrﬂcate from the Medical Superrntendent of the DHQ Hospital, _'
Charsadda before joining service. | ]| '

! - .

4. Being contract employee, in no way you will be treated as Civil Servant and. in case your

1

performance. is found un-satisfactory or: found committed any mis-conduct, .your service will be ...
terminated with the ‘approval of the' competent authority without adoptlng the procedure provided in -

" Khyber Pakhtunkhwa (E&D) Rules, [1973 which will not be challengeable in Khyber Pakhtunkhwa - '
Service Tribunal / any court of law. gl H i ' :

5. You shall be held responsible for the 'osses zceruing to the Pro1ecf due to your carelessness or in-
efficiency and shall be recovered from you .

6. You will neither be entitled to any pensron or gratuity for the service rendered by you nor you will
contr:bute towards GP Fund or CP Fund

7. This offer shall 'not ‘confer any nght on you “for regularization of your serv:ce agamst the post
occupied by you or any other regular posts in the Depariment. j

8. You have to join duty at your own expenses ; f

9. If you accept the above terms and condrtlons you should report for duty to the Drstnct Populatron -
Welfare Officer, Charsadda within 15 days of the receipt of this offer farlmg which your appointment
shall be considered as cancelled 5 . .

'

10. You will execute a surety bond with jihe Department. l
BT T Sr S ANM PR OtS L SR TR TR TN

l

§ !

| (Bakhtiar Khan)

) : P District Population Welfare Officer,
S | Charsadda. -

Saweed Khan S/O Namdar Khan
Mohallah Maroof-Khel; Tehsil and Dlstrlct c arsadda

Copy forwarded to the:-

1. PS to Director General, Populatlon Welfare Department Peshawar
2. District Accounts Officer, Charsadda.
3. Accountant (Local), OPW Office, Tt

1
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. P

- JUDGMENT SHEET -
IN THE PESHAWAR HIGH COURT, PESHAWAR
: JUDICIAL DEPARTMENT - -

WPNo 1730 of 2014
Wlth CM 559 P/14 An/CM 600 and 605/14

JUDGMENT

" Dateofhearing__ 26/06/2014

- Appellant Muhammad Nadeem .... By Mr ljaz An\_?vaf Advooate.‘ SR

- Respondent Govt. tc by Gohar Ali Shah AAG..

3 ok ok sk sk o ok ok sk ok ok ok ok ke gk ok

- NISAR HUSSAIN KHAN, I By way of instant writ
‘ Apetltlon petitioners seek 1ssuance of an appropnate wnt" |

I ;for declaration to the effect that they have been»vahdlt'y L

o appomted on the posts under the scheme “Prov1S1on of -

o "Populatlon Welfare Programme” which has been brought '
" ‘.'on regular budget and the posts on which the- petltloners'
"are workmg have become regular/permanent posts hence'

petltloners are entitled to be regularlzed in line with' the

. .ARegu_lanzatlon of other staff in similar- p‘rojects_ and‘ .

reluctance to this effect on the part of respondents in

-



3

'a'ﬁ".qn df the ,.'qu"i'orm.r:' I tegal, malufide and .
©U Rennegueg

regular .':i-.u'!“:;c:f’uu.r:r_-: Jor ai
- AAtentand Gurposes.

« ' Case of the petitioners i they the

Provincigy

"',"f“plkccnnﬁch':'<Hcalrh Deparemen Spproved schenye

: dia)‘hvcly,Pr.‘q‘.v 5ion Jor Popuig ton Welfare Programme forag. .

T :p.c:r'-‘)'dc)""6)?,;;’1‘13(:_";)(:’0.’:: from 2010 10 205 ¢

Jor socig.e Conomic

el 'biéi_nf/» 6f th'(: dovin trodden Citicens uny ;'m,m'oving the .
"bc..';i_c"vheci[t’h they huve been Perfarming

structure; thar

'gl_r;c_lfj ditics to'the bese of their obilicy wie, “cal and coup .

" which' made successful une réy

the project uny seheme’ ulet

-orieated: which cons

troined the Govcmmcnt fo conver i

.

Lo. currene budgct.'.‘:r‘ncc whaole seherne fys Leey
regular side, 5o . Crployces of e e

Wereulye (o L

the

Clb.'.U/'lch. Oy

SUrg unulogy,

. '.‘:'o'fn:.:':’of'fch"e staff merbiers haye been regularived where

as
. the petitione s have peen discriring ey who are entitjey to:

like tre b{ﬁen [




e 'Regularization‘of the petitioners is illegal, malafide -

and fraud upon their legal rights arld as a

consequence petitioners be declared as regular civil -

, servants for all intent and purposes.

!

. '2‘7" " Case of the petitioners is that the Provincial

. Government Health Department approved a scheme
' 'narnely Provision for  Population _W.elfare' :

-'.Programme for period of five years from 2010 to .

. 2_015 for socio-economic well being' of the

B doWhtrodden citizens and improving the their duties_

to the best of their ability with zeal and zest which “

~mode the project and scheme successful and result

“oriented which constrained the Government to

-':corllvert it from ADP to current budget. Sirlee'.\wrhole‘ .
. "scheme has been brought on the regular 51de ‘SO the :
- :1.employees of the scheme were also to be absorbed : .
e '-lOn_._'the same analogy, same of the staff members:

have been regularized whereas the petitioners have -

“been discriminated who are entitled_to _alike

 treatment.
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- 3 E - Same of the apphcants/mterveners namely AJmal and 76'

_others have ﬁled C.M.No. 600-P/2014 and another ,alll_(e.

" C.M.No.605-P/2014 by Anwar Khan and 12 others have prayed for =

 their "i_mpleadment in the writ petition with the contention that they

. ‘:a.re_: all sievingl in the same scheme/project namely Provision fof _'

~ Population Welfare Programme for the last five -yea;rsr It 1s |

. " contended by the applicants that they have exactly the same case- as

B aveﬁe(i in the main writ petition, eo they be impleaded 1nthe main -

. W‘rit‘“_petition as they seek same relief against same_.:'resp.clmdentsT

:L'eal"ned AAG present in ‘court was put on notice who has got no ) )

ijeotioh on acceptance of the applieatione and impleadment of the
:applioehts/lnterveners in the main petition and ri_ghtly SO :when all |

N the‘ap_pli‘cants are the employees of the same Project and have got

smﬁe" én'evance Thus 1nstead of forcing them to file separate-

: petltlons and ask for comments, it would be just and proper that thelr"

fate be decided once for all through the same writ petltlon as they '.

| steinel :on the same legal plane. As such both the Ctvtl Misc..

B "'lappl'ication‘s are allowed




o

e applicants shall ge teated as petitiviers iy e

Sl would g CHUUCE (o g stne

E reutment,.. - -

cspo

N L Camments ofr ndentswere calley which

gly’fi!cd in which respondents hgue uc,!mitiu'c_/ :

PI

;;‘7¢‘:-tﬁc-1jﬁkdjctt hes been converted inco Regular/Current

‘;A.'..tc."'é';'- of i;_‘h-izh.bt_.idgct Jor the

ear 20149-15 and alf the posts

-'{55)/_(‘_-:_ caife wider the ambic of Civil servants Act, X073 ard

Aopomcmcnf, Fromon’on “und. T)'ansfcr Rules, 193.9.:

. Howcver,rbey ;:on_tcnded that- the pos

’

ts will e advertised

_..qfﬁoqii."..ﬁﬁd:ér_: the procedure laid down, . for which the™
“PEtitioners Voould be Jree to compete alongwich others.:

L Howeves

‘_fl:'c'ir‘ a__rjcz'facrar shall be cons

idered undor the
i ':r;"-.’axgll‘iof';;'b}":ilppec age limit rales. -

We have heary learned coupsel Jor the

dhd -the le

arned Additionul Advocate General
.andi,]}a-u. @lzo gone ;h}augh the

recourd

witly their verluilsle:

L @ssistanee.

p



| - .ﬁetter Cop& @) d
o And the applicants shall be treate

~aS petitioners in

. the main petition who would be entitled to the same

- treatment.

a B 4 ,- . Comments of respondents were called"

s wh1ch were accordingly filed in which respondents -» SRR B

have admltted that the Pro_]ect has been converted

1nto Regular/Current side of the budget for the. year-i. L

»2014 2015 and all the posts have come under the |
: ambrt -of Civil servants Act 1973 and Appomtment :

| ~-Promotlon and Transfer Rules 1989

o ‘Hov't?ever, they contended ‘that the posts will be

Co qdi(er’_tised afresh under the procedure laid'dOWH, fo'r' ,4 3

~ which the petitioners would be free to compete

f "ztlio‘n'gwith others.

| . | Hosﬁiever, their age factor shall be considered under

- therelaxation of upper age limit rules

. 5 : ' We have heard learned counsel for the :

o -~the1r valuable a551stance.

petltloners, and the learned Additional Advo,cate g -l

V',General and have also gone through the recor -Wlth

J e




..’.'H‘.'I-'d.-b~y:'~l_)'l_'-'.‘.‘}J_L;(iu'_onur;. wore adverticed o the Fcvos g

. ©n the basis.of which all the petitioners applicd and they

~had .undergone due process of test and interview . and

-

- ihireafter they were appointed on the

i Sk

rzcommendation  of  the

. Comihittee, though on tontract basis in the ©

.

adhcrenceco all the codal jormalities and

. ;,' .‘égp;jn_infmcht;:,‘ they have been perforiding heir c,luti;:.-f_'(u

e best of their ability and  cupability.
-~ complaint againat them of auny.slacknes
T ‘their duty, It wa

. oy i

»

cowlice made  the farofeat

E Provinsial Government converce

AN

ors

'
Ry -
LU appuren Jrow the cecand thar the post,.
o o ‘ GHENE
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.,—‘de_.‘ff;&{?(effé_rb Assistant (male. & female), Family Welfora™
er +(F), Chowkidar/\Watchman, Helpee/Maid |, upon:

Degartrental Sciection .

sin performance of o
sthe cansurnption of their blood and swecut.
swovessful,  (liut g v-.:h.y . Uu L

d it Srou Developiriertal to-

i P;l'o:i(is:qh;‘for Population Welfure Programme, on diffecent -

v':/c:r:e,rc;c'rruitcd[appoinrc'-d inu prescribed manner after duc

sinee . their
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. Chowkidar/Watchman,  Helper/Maid

- converted it from development to

Better Better Copy €Y @

6. It is apparent from the record that the o B

'~ posts held by the petitioners were adverttsed in the .
i_'; ‘ Newspaper on the basis of which all the petrtloners
) ”.appl_led and they had undergone due process of test-':'
o and rntervie\tr and thereafter thep were appointed on
SRR ‘th.e respective posts of Family Welfare Assistant (male

& female), Family Welfare Worker (F),

, upon

' 'recommendation of the Department selectlon
comnﬂttee of the Departmental selection’ committee,
| through on contact basis in the project of pro\}ision for-
o populatlon welfare programme on different dates ie.
- 1 1 2012 3.1.2012, 10.3.2012, 29.2 2012 27 6 2012 |
33, 2012, and 27.3.2012 etc. All the petitioners were
R recrulted/appomted in a prescribe manner after due'.
- ""ztdtl\rerence' to all the forrnalities and 'sinc'e their
g "eppomtments they have been performing the1r dutres' "
. .. j to the best of their ability and capablllty There is no’l :
. .complamt agamst them of any slackness in.
: performance of their duty. It was the consumption ot‘ |
| 'thelr 'blood and sweat which made the project

' .'».successful that is why the provrslonal overnment




:lqia;-,r_.!'cuclq,-m'um'g'ul dide aued broughs he ¥aieme on the
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reent budege e 7

Weape mindfut of (he Juctothut ticir cuse

) .~
OOl Gf Tprvagge) Livejalisyes,

g 'ho,'t.'con‘n,:_:V&ithi_u thie

‘yllqn a':on of..c'r.ucc s) Act ’00 L bt ac the same tine

canmot o

‘ght.of the fuct that it were the devoted

ices of the metitioners which ‘madec the Lovernment

1o ‘convert. the scheme on regular budger, so -

Cweoulids be '(Hig’hl.y- unjustificd thae

A

e cseed sove Sord

nour!"hed by *hc:

pz.tmoner., iy Plucked a/ sormeone clse

V;:‘ht'ﬂf,g'f-»b?jnf‘v 03 fidl bloom., Particularty whe

nitis manifest

. f.gbrm, “re cord i that pursuant to

the conversion of oiher
bjc;rs{fofm dé\}elppmental to non-development side,

.their_z,emplqyees were regularized. There are reqgularization

'r'ori:(:éf‘.;.,'-éf &h emiployces

sof other alike Aop Jehaemex wm ch

veere brought.co the requiar budgee, few instances of which

"_que for Dcsn’rute ledu.: Diverict

Welfare “Home for Orphan Nowshere and //

nt of Mentally Retarded  ond piyzisqr,

- Centre  for "Speciufi Children Nowssiera,




oA

g Non-development side and brought the scheme on the“ current - |
' Hbudget |

‘ 7.We.are mindful of the jact that their case does not come w1th1n the

- '-amblt of NWFP Employees (Regulanzatlon of Servwes) act 2009,
| 'Abut at the same time we cannot lose sight of the fact that it were the .

. _ devoted services of the petitioners which made the- Government
- ~reahze to convert the scheme on regular budget,’ so it would be_
B hlg'hlyl l'mjustiﬁed that the seed sown and nourished by 'the_ ‘ o

"l'.petltloners is plucked by someone else when grown in full bloom.
'-Partlcularly when ‘it is manifest from record that pmsunnt to the_
_conversmn of the other projects from development to non- '

; development side , their employees were regulanzed.. ‘There are-

) .regulanzatlon orders -of the employees of other alike ADP schemes -
Whichf were brought to the regular budget; feW instances of which
| are ‘welfare Home for orphan Nowehera and estzibhshment of

'.'-'Me'nféll'y retarded and physically Handicapped center for special . g

ehil_dren Nowshera,
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. Industeial Training Centr

¢ Khalshygi Boly Nowshera, Dor ul-

‘,A.'j'}'aﬁ:_'_l"./_lardan, Rehabilitetion Cemtre for Drug Addicts

. .

: ~~Pc;jh;r;{qar and. Swat end Industeivi Trojnuing Centie Wil

. Qadeern’ Cistrice Nowshera, These were  the  projects
~ L

‘.b.-'oqg;';t to'the Revenue side by converting from the At Lo

ocurfent budget and their crnployees

viere reqgulariceed: -

L While the petitioners are going to be treated with diffeicac -

Cvardstick vihich is height of discrirination. The cinployoey

Df all:the  dfuresaid projects were regularised, ﬂl,Jl.."‘tl. ‘

petitioners are being asked to go through Jresh proscss of . .

test and interview after advertisement and compete v}'{ch"‘

u;o,r_h.c(,'s‘_apd their age Jactor sholl pe considered” in’

accordance with rules. The petitioners vho have spent best

. biood-of thelr ife in the projece shall be thrown out iJ de.

"'Q'L"',"qha/ify their criteria. We have notice

d with pain and

. anguish thot every nows and then vse arc confronted yith

" numcrous such like cases in which projects ard launched, |

-

Lyouth searching for jobs ure recruite

~'t1'i‘c‘y'jare kicked out cnd thrown astray. The coures also

~;;::,Yf_7na~c~ha/p thaemn, being coniruce crispployees of the /u‘oj_}::_":t-»

d und.after fow years i
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| Industnal 'l;reinjng center khasihgi' Bala Nowshera, Dar Ul Aman
Mardan, rehabilitation center for Drug Addicts Peshawar and Swat -
o and nIhdﬁstrial Training center Dagai Qadeem District Nowshera..
-: These were the projects brought to the Revenue side b)t converting -
from .- the ADP to current budget and there employees | vt'_ete '
: regulai'ized. -While the petitioners are going to be fetre'ated with -
| A _dlfferent yardstick which is height of discrimination. The employees
of all ‘the aforesaid prOJects were regularized, but petltloners are N
~be1ng asked to go through fresh process of test and mtemew aﬁer
- advertlsement and compete with others and their age factor shall be
- cons1dered in accordance with rules. The petitioners who have speot
.:' ;best blood of thelr hfe in the project ‘shall be thrown out 1f do not
) quahfy their criteria. We have notlced w1th pain and agamst that
“.'.every now and then we are conﬁonted with numerous such like
'-ceses 1n which projects are launched Vyouth searching fot jobs are.
_recrulted and after few years they are kicked out and thrown astray.
: The courts also cannot help them, being contract employees of the _‘

' prolect

e
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, they more
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= copy. ‘gfx'.brd-e}' of thiz co

i-.'20:.14 whéreby froject employes’

alloveed subject vo the final de

T

+Court'in -C."lé'\No'..-’.'ZJ.d-P/ZO.‘l-Z and requested that this petitior

e

- be given'alike treatment. The learncd AAG co
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- & they are meted out the treatment of master and servant Havmg :

been put'm.a s1tuat10n of uncertamty, they more oﬁen than not fall

R 'lpi"ey: to the foul hands. The policy makers should keep all society in |

o miﬁq;.“

o 1 : i 1 lLearned counsel for the petitioners product a copy of order of this |
) court passed in w.p.n02131/2013 dated 30.1.214 whereby pro_lect'
. employee s petition was allowed subject to the final dec1s1on of the.
: .august ‘Supreme court in c¢.p.344-p/2012 and requested that ﬂ‘]JS.

. pet1tlon be given al1ke treatment. The learned AAG conceded tothe - -

proposition that let fate of the petitioners be decided by the august.A

i Supreme Court.
. In view of the concurrence of he learned counsel for the petitioners

~ and .the learned Additional Advocate General and following the

‘r'ati'o of order passed in w.p.no.2131/2013,dated 30.1.2014' titled :

Mst Foz1a Aziz Vs. Government of KPK, this writ pet1t1oners shall

- on the posts
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Better Copy (w‘ . O
. Subjects to the fate of CP No.344-P/2012 as identical

' proposition of facts and law is involved therein.

_ Announced on
- 26"™ June, 2014.
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 To,

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.

Subject: DEPARTMENTAL APPEAL

Respected Sir,

With profound respect the undersigned submit as

under:

1) That the undersigned along with -others have

been re-instated in service with immediate

effects \)ide order dated 05.10.2016.

2) That the undersigned and other officials were -

3)

4)

W; 5)

regularized by the honourable High Court,
Peshawar vide judgment ¢/ order dated
26.06.2014 whereby it was stated that petitioner

shall remain in service. !

That against the said judgment ar™3ppeal was
preferred to the honourable Supreme Court but
thé ‘Govt. appeals were dismisseic&iwl;y the larger
bench of Supreme Court vide judgment dated

24.02.2016.

That now the applicant‘ is entitle for all back
benefits and the seniority is also require to
reckoned from the date of regularization of
project insteéd of immediate effect. .

That the said principle -has been discussed in

detail in the judgment of august Supreme Court



vide order dated 24.02.2016 whereby it was held
that appellants are reinstated in service from the
date of termination and are entitle for all back

benefits.

6) That said principles are also require to be follow

Dated: 20.10.2016

" in the present case in the light of 2009 SCMR O1.

It is, therefore, humbly prayed that. on
acceptance of this appeal the applicant /
petitioner may graciously be allowed all back
benefits and his seniority be reckoned from the
date of regularization of project instead of

immediate effect.

Yours Obediently

Saweed Khan

Chwkidar

Population Welfare Department
Charsadda.
.Office of District Population
Welfare Officer,

Charsadda.
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| INTHE SUPREME COURT OF 1 KIS,
. A ( Appethivte Jur n.sdu.l.mu }-

PRES"‘NT .

MR. JUSTICE ANWAR ;
" MR. JUSTICE MIAN SA I’Sﬁ .

MR. JUSTICE AMIR HANI MUSLIM. -

L JUSTICE IQBAL HANMEEDUR. RAIIMAN
MR, JUSTICE ICI-IILJI ARIEF IIUSSAIN h

. -'CIVIL APPEAL NO.605 OF 2015
s ~1On appeatngainst the Judpment duted 18,2.2018

. .. Passed b_'y the Peshawar High Court Peshawar, in v
DR WnL Pctltum No.1961/2011)

".Rii&V‘an‘Jn\.)ed and others Appellantg - ..

Vi LR.': us -

e Sccuetary Agnculturc Livestock etc . i.'\CSl)O_l'l.d\Giltsi"'..'_ S '

Mr. Jjaz Anwar, ASC .

B .:FO:-:!:I&'éA}';pél_la{nt o _
IR Mr. ML S. Khattak, AOR

j"fDr the Rcspondents Mr. Waqar Ahmed Khan, Addl. AG KPK SR R

} "D.itc oi'hearmg : 24-02-2016

ORDER

.'\-. VT

i AMIR HANT MUSLIM. J.

’llus Appeal by ledvc ol tlu. . ) B
;;Court is. glue.cted against the judgment- clated 1822015 p"lsst.d b; [ht.-'._.l.-‘,_..' T

:f’rmhctw'\ '.lILgh ‘Cout, I’Lblmmu whueby the Wul Petition, ﬁlLd fli;\fi'uﬁ;'_ o

, _.:_Ppcllcmts Wclb dlSl‘l‘lleEd

The facts necessary for thc pxcsc,nt ploccedmgs cuc thuL on

.,"2-5 5~2007 the Agrlcultule Departiment, I('.PK got an ﬂdvmt:sumcnl

s publ;shed m the press, mwtmg apphcatlons against the posts menuoncd in -

_-.the advertiscment to be ﬁllcd on contract basm in the Provmcml /\L-,ll- o

..":-dusxness Comdmatlon Cell [hereinafter u,fcnui lo as th_n. Ct.llj The . i
o Appn.l,auls

.tlongwull others applied ageinst the various pot.ta On v wions

CATTESTER U h

’ , \m. . 3
Couﬂ ALSOLL 3 OO TR

e rcme Court ot Pak‘s ‘LQ’ ST AP
--..E \uh..nlilﬁd :

|l'~
‘u
|l . =
.~|.f- B

i |




> ."Dl-p.u.nnc,nrﬂ -Selcetion  Comumitice  (DLC) and” The upplmml '§3|'.“lln-_"

. ¢ a- . . L
'~.‘_'.?"Compelt.nt Authorlly, the Appellants were appoiited againsl v'uloua posts S

~

"m tha Cell n‘utlally on contract basis for a period of one yem C?.[Cndﬂbll. e v

X Sub_]LCt to s*ltlsfuctory performance in the Ccll On 6.10. 2008 thu}unh an, ‘: .

Ki'rOfﬁce Oldex thc Appeliants were granted extelision in lhcu' conlracts !'01

".:lhc m_xt onc yc;u'. In the year 2009, the /\ppcll.ml commct waa agam

:cxtcndcd‘ fer zmother term of one year, On 26 7.2010, the "conhacm‘ll lum

of Lh~ "Appt..llants was further extended for onc more yc.m, in wcw ol thc_ R

ohcy 01‘ the Govemment of KI’K Lstabhshmt.nt and Admuusuatmn
i Dcp.ntmbnt (Reguldtxon Wing). On 12.2. 2011 the Cell was convcrtcd lol '
i thr.'. regular side of the budget and the Finance Dcpartment Govt of 1(1"’1\;7

mrlu,d Lo cr(.ate the existing posts on u:[;ulcu s}dc Howwer U‘lb PIO_]LL.LJ"

Mgulage.l thhe Cell, vide order dated 30, 5 2011, ordcled the I.cumnntlon of"_ e

su‘vmes of the. Appellants with effect from 30 6.2011.

c s

lhe Appellants invoked the. constnunonal jlll'lSdlLthl'l of.the " -

lcamed Pcshawm High Cour, l’(.slmwm, by lxhng Wnt l7eliljol~1"- )
No 196/2011 dgamst the order of 1hezr termination, mamly on Lhc ground
.’many othe.1 employees woﬂxmg in different p10|chs of the 1\1’1\ Im\'t. L

bcen mgulanzed through cllffemnt Judgmc,nts of the Peshaw(u 1111;11 Couu'.

"8, While coming to the case of the pctitionérs,.it would,- < ", .
reflect that no doubt, they were contract employces and w_i;r;:"i A ‘. Sl .
also in the field on the above said cut of date_but él}gyE\Vure-‘_~' -
project employees, thus, were‘ not entitled for regﬁl;rizaijt}h;,-".

of their services as cxplained above, The auguéb Suﬁx'clﬁc;'

Court of Pakistan inthe case of Government of JChyhir

,C,
.-- -—CounA oc.'ue

upn.mc Court of: Pakls,l"‘"Q‘ i
’ Is'uunhnd o




L J’nhhnml-hnlu Apcicultire, i ‘\((u/( anil_ [swi:rrln'('
- -_.':Dt.’[mr{rncn! through ity Secretary aud others, vy, g mrl

‘...__..:-.Dm and_another (Civil /\ppu\\ No. 682014 decided o -
. :.::'_~'7fl 62014) by (h'illligulalun[g the cases of Goyernment n[ .
‘_‘. "I}fll’.’!"p vy, Abdullah _ Khan: ().Ul} HCMR ‘}H‘)) wind
_:‘:-&,'rb.l.fc!rmurzn( of NWEP (now KPI) vy, [alem Shal (ZO{I
: SCM.R 1b04) has calegorically held so. The concluding pa:l‘u -

o ‘_,‘of the seid judgment would iequnc veproduction, which
R reuds as under : T "
- “*In view of the” clear stutulory provisions the
. respondents cannot seck rcgularization as they were
. -admittedly pro_je»ct employees and thus have bccg
- exprossly  excluded from  purview of th
" “Regulorization Act, The 1ppcn| is lherefare allowed,
the impugned judgment is sel aside and writ petition
“filed by the respondents stands dismissed." -

a '7 ln vicw of sthe above, lhe pelitioners cannot seek
"'.'regulnnmtnon bcmg project ompkoyccs, whieh have been
IE Luprnssly ox.cludcd from purvww of the R(.[,u!uu/ulnon Act,

l-l\us, the mstnnt Writ Petition bcm[, devoid of merit is

~iu.u.by dismisted,

N ‘I-Icnce thls Appcat

o~

‘We have hemd the learned Counsel for the Appellants 'md thc _ P

carncd Addmonal ‘Advocate General, KPK. The only clzstmcnou b(,tv.‘\,(.n .-

Lht,_mse of thc present Appellants and the casc of the Rcbpondams in Cl\'ll '

. Appeuls N0'134-P of 2013 et¢. is that lhe project in whlch the pl Lsunt

. ,'Appcllants W(.’d'b dppomt(,d Was tal\un over by the l\PI\ Govunmcnl in, th'

{'f-:yuu 2011 wheleus most of the plD_](..Cl.S in which 1.110 d.fOlCSald RbSDOI’ldL.ﬂ[b =

t'_ww,'ﬁppmntcd were 1egu1a1 ized before the cut-off date pmvxded m N01th

{"Wcst I‘romxel mencc (now KPK) meloyces (Regulmzanon or SCIVICLb)

=The prescnt Appellants were appointed in the yezu 7007 on o

i Act 2009

'-5‘, contmct basw in the project and after completmn of all the rtqmsnc cod1

Olml it c.S ‘llw pauod ‘of their contmcl Aappointments was L\tcnducl from T

CATTESTED

‘Court ASSOCId\L
‘Supremo Countof Pakle
1- CInlaimaban




""'-"llll'lb [Eo) um\. up W wviv v e,

'dil Lhc ch:my,u of hands of the pleLbl. Tnstead, the (Jovumm,nt by l..llL.la .'

Did\"u" hu"_".\ppomlud (hlluunl persons in pl.wu ol the :'\ppx_lld 1lL l!.\

M L-dbl. ul Llu, pu:.unt /\ppull.ml:, i5 L.c:vou by the 1]; inciples Luid dn\-'n \w u HH
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To

GOVT.OF KHYBER PUKHTOON KHW &

DISTRICT PO*PUL&TI@N WELARE OFFICE CHARSADDA

NOWSHERA ROAD OPP D.C OFFICE UMARABAD
S PH 091-9220096

F.No. 1(1)/2013-14/Admn | B Dated 14" June, 2014.

~

Al-Sa‘weed, Chowkidar, i%Wé'Sherpao

'«' i

Subject: Completion Of Adp Pr ject i.e. Prowsnon For Populatlon Welfare:_. e

Department Khyber Pakhtunkhwa i

“The subject project is gomg to be completed on 30/06/2014 Therefore the
enclosed office order No. 4(35)/2013- 14/Admn dated 13' June 2014 may be treated as
fifteen days notice in advance for the termmatlon of your serv:ces as on 30/06/2014
(AN.).

P (SAMIULLAH KHAN)
I DISTRICT POPULATION WELFARE OFFICER,
CHARSADDA :
Copy to - |
1. Accountant (local) for necessary acnon '
2. PIF of the oﬁ:cnalconcemed ‘ .I.ZJ i
P !

i DISTRICT POPULATION WELFARE OFFICER
L ) CHARSADDA |
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re the Khyber Pakhtunkhwa Seryices Tribunal Peshawar

Appeal No,lléé/2017

,(AVGU//GM

P e Appellant.
V/S )

Governn.ent of Khyber Pakhtunkhwa, through Chief Secretary,

Khyber Pakhtunkhwa Peshawar and others

....................................................... Respondents.’

(Reply on behalf of respondent No. 4 )

Preliminary Objections.

1).
2).
3),
4).

That the appellant has got no cause of action.
That the appellant has no locus standi.

That the appeal in hand is time barred.

That the instant appeal is not maintainable.

Respectfully Sheweth:-

Para No. 1to 11:-

3

That the matter is totally administrative in nature and relates to
respopdennt’NQ.l,Z,E} & 5 and they are in better position to satisfy the
grievances of the appeliant. Besides,
grievances against respondent No. 4.

Keeping in view the above mentioned facts
that” the respondent No.4,
respondent.

, itis therefore humbly prayed
may kindly be excluded fr7m the list of

k-—/ M ’
ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA

the “appellant- has . raised no.
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In Service Appeal No.1144/2017.

VS

Govt. of Khyber Pakhtunkhwa and others ..........

Index

RABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

(Appellant)

(Respondents)
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INTHE H()NORABLE SERVI CE’ lRIBUNAL KHYBER PAKH[UNKIIWA

PESHAWAR.

In Service Appeal No.1144/2017.

Saweed Khan, Chowkidar (BPS-01)......... | (Appellant)

VS

Govt. of Khybel Pakhtunkhwa and others .......... (Respondents)

Joint para -wise reply/comments on behalf of the respondcms No.2, 3&5

Respectfully Sheweth,

Preliminary Objections.

]
2.
3.
4
5

6.
7.

That the appellant has got not locus standi to file the instant appeal.
That no discrimination / injustice has been done to the appetlant.”
That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pending before The Supreme Court of Pakistan,

Islamabad.
That the appeal is bad for non-joinder &mis-joinder of unnecessar y partics.
That the tribunal has no jurisdiction to adjudicate the matters.

- On Fuacts.

1.

Incorrect. That the appellant was initially appointed on project f)osl as Chowkidar
in BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Program in Khyber
Pakhtunkhwa (2011-14)”. It is also pertinent to mention’ that during the period
under reference, there was no other such project in /'under in Population Welfare
Department with nomenclature of posts as Chowkidar in BPS-01. Therefore name
of the project was not m¢ntidned in the offer of appointment.

Incorrect. As explained in para-1 above. '

Incorrect. The project in question was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According to project policy
of Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were
to be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be

re-appointed on need basis, if the project is extended over any new phase of

phases. In case the project posts are converted into regular budgetaiy posts, the

posts shall be filled in according to the rules, prescribed: for the post through

Public Service Commission or The Departmental Selection Committee, as the
case may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for-the post
with other candidates. However keeping in view requirement of the Department,
560 posts were created on current side. for applying to which the project
employees had experience marks which were to be awarded to them. '

Correct to the extent that after completion of the project the appellant alongwith

other incumbents. were terminated from their services -as explained in para-3

above. o -

Incorrect. Verbatim based on distortion of facts. The actual ;5031‘“023-01’ the case Is
that after completion of the project the-incumbents were terminaled from their
posts according to the project policy and no appointments ‘made against these

ey




8.
9.

10.

11.

12.

13.

project posts. Therefore the appellant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar. ‘ /

Correct to the extent that the Honorable Court dllOW(,d the SlleCCt writ petition on -
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum. :

Correct 1o the extent that the CPLA No.496-P/2014 was dismissed but- the
Department is of the view that this case was not discussed in the Supreme Court

of Pakistan as the case was clubbed with the case of Social Welfare Department,

Water Management Department, Live Stock etc. in the case of Social Weltare

Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare

Department their services period during the project life was 3 months to 2 years &

2 months.

No comments.

No comments.

Correct. But a re-view petition No.312-P/2016 has been filed by this Department

against the judgment dated:24/02/2016 of the larger bench of Supreme Court of

Pakistan on the grounds that this case was not argued as it was clubbed with the

cases of other Department having longer period of services. Which is still pending

before the Supreme Court of Pakistan.

Correct to the extent that the appellant alongwith 560 mcumbcms of the project

were reinstated against the sanctioned regular posts, with immediate effect,

subject to the fate of re-view petition pending in the August Supreme Court of

Pakistan. During the period under reference they have neither reported for nor did

perform their duties. :

Correct to the extent that a re-view petition is pending before the Apex Court cmd

appropriate action will be taken in.light of the decision of the Supreme Court of

Pakistan.

No comments.

On Grounds.

A.

F.

Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

Correct to the extent that the employees entitled for the period they have worked
with the project but in the instant case they have not worked with, the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

Incorrect. The Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition No0.496/2014 in the Apex Court of Pakistan.
Which was decided by the larger bench of Supreme. Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions
in the Apex Court of Pakistan against the decision referred above. Which 1s still
pending. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediatc effect, subject to the fate of re-view
petition pending in the August Supreme Court of Pakistan. '

Incorrect. Verbatim based on distortion of facts. As explained in Ground-E above.



G. Incorrect. They have worked: against the praject™post and the services of the
" employees neither regularized by the cqurt nor by the ‘competent forum hence
nullifies the truthfulness of their statement. :
H. Incorrect. The appellant alongwith other incumbents have taken all the bcncf ts
for the period, they worked in the project as per project policy. )

I. The respondents may also be -allowed to raise further grounds at the time- of

argumcnts

Keeping in view the above, it is prayed that the instant éppeal may kindly be
dismissed in the Interest of merit as a re-view petmon is still pending before the- Sup1cmc
Court of Pakistan. :

. Secretary to Govt. of Khyber Pakhtunkhwa -~ -~ " Director General
Population Welfare, Peshawar.” . ~ Population Welfare Department.
Respondent No.2 - ' B . - Peshawar

District Poptlation Welfare Officer
istrict Charsadda
Respondent No.5

Respondent No.3 ¥

-t
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"IN THE HONORABLE SERVICE '1 RIBUNAL JKHYBER PAKHT UNKIIWA
PESHAWAR.

In Service Appeal No.1144/2017.

Saweed Khan, Chowkidar (BPS-01).......... ' ' _ (/\r-Jpelllanl)
VS |
Govt. of Khyber Pakhtunkhwa and others .......... - . (Respondents)
Counter Affidavit

] Mr. ’Sagheér Musharraf, Assistant Director (Litigation), Directorate General of
‘Population Welfare Department do solemnly affirm and declare on oath that the contents, ‘
of para-wise comments/reply are true and correct to the best of my “knowledge and

available record and nothing has been concealed from this Honorable T ribunal.

Debotent
Sagheer Musharraf .
" Assistant Director

(Lit)



