? . E Inspector General of Police Me%rdan Region -1, Mardan vide order dated
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.
. '*"é :

Service Appeal No. 1182/2020

Date of Institution ... 14.01.2020

" Date of Decisibn! .. 14.07.2022
]

Shah Khalid, Ex-Constable No. 2195, PS City District Mardan.

! ... (Appellant)
VERSUS

The Registrar for Inspector GeneraI of Police, Khyber Pakhtunkhwa
Peshawar and two others. l
: / o (Respondents)

MISS. UZMA SYED, I

- Advocate --- For appellant. .

MR. MUHAMMAD RIAZ KHAN PAII.\IDAKHEL,
Assistant Advocate General _ --- For respondents.

MR. SALAH-UD-DIN |- MEMBER (JUDICIAL)
MS. ROZINA REHMAN MEMBER (JUDICIAL)

JUDGMENT:

- SALAH-UD-DIN, MEMBER:- Briefly stated the facts giving rise to filing

of the instant service appeal |are that disciplinary action was taken

against the appellant on the aljlegations of his absence from duty and
he was dismissed from 'ser}'l/ice vide the impugned order dated
18.10.2012 passed by the trfen District Police Officer Mardan. The

departmental appeal of the avp|!3ellant was also filed by the then Deputy

~ 04.02.2013. The appellant then preferred appeal before Provincial

Police Officer Khyber Pakhtunkhwa Peshawar, which was also filed vide
order dated 30.12.2013, Qhencai—:' the instant service appeal.

| .
2. Respondents corrtestecl| the appeal by way of submitting”
para-wise comments, wherein!I they refuted the assertions raised by .the -

appellant in his appeal.

3. Learned counsel for the appellant has argued that the appellant

was straightaway issued show-cause notice and no regular inquiry was




conducted in the matfer; that whbie of “éhe proceedings were carried
out at the back of the appeliant an;d no opportunity of personal hearing
or self defense was provided to him; that the appellant had submitted

proper reply to the show-cause notice issued to him, however the same

was not considered by the comp|etent Authority and the impugned
order of dismissal of the appellant was passed in derogation of
mandatory provisions of Police Rjules, 1975; that the appellant was

awarded punishment with retrospesctive effect, therefore, the impugned

order passed by the competent
limitation would run against th

entangled in blood feud enmity, t

Authority is void ab-initio and no
e same; that the appellant was

herefore, his absence from duty was

not intentional; that the appellant

has not been treated in accordance

with law and has been condemned unheard; that the appellant was
|

awarded major penalty of dismissal from service without regular
inquiry, therefore, the impugned o:rders are not sustainable in the eye
of law and are liable to be set-aside. Reliance was placed on 2007

|
SCMR 834, 2003 SCMR 1126, 1987 SCMR 1562, 2009 SCMR 339 and

PLJ 2016 Tr.C (Services) 335.

4, On the other hand, learned

| Assistant Advocate General for the

respondents has contended thaf the appellant was in habbit of

remaining absent from duty witf
previous absence of 96 days was
competent Authority, however the

147 days without leave/permission

1out any sanctioned leave and his
treated as leave without pay by the
appellant again remained absent for

of the competent Authority; that the

conduct of the appellant would show that he was not at all interested in
performing of his duty; that th% appellant was issued show-cause

notice, which was personally served upon him but he did not even

bother to submit reply to the sl'row-cause notice; that the reply so

annexed by the appellant alongwith his appeal is regarding the previous

show-cause notice issued to the appellant regarding another"a:bsencé:;-

period of 96 days; that the depar;mental appeal/mercy petition Qf}q,;the
appellant was declined by Provincial Police Officer Khyber Pakhtunk"h'vy'a
Peshawar vide order dated 30.12.2013, which was réquired to be
challenged within a period of 30 days but the instant appeal has been
filed on 14.01.2020, which is badly time barred; that as the appeliant
had himself avoided to appear before the competent Authority despite
receiving of the show-cause notice, therefore, he was rightly proceeded

|
against ex-parte; that the impugned orders were passed after
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complying all legal and codal formalities, therefore, the same may be
kept intact and the appeal in hand may be dismissed with cost.
Reliance was placed on 1987 SCMR 92 and 2011 SCMR (8.

5. We have heard arguments of learned counsel for the parties and

have perused the record.

6. A perusal of the record would show that the appellant was
dismissed from service vide impugned order dated 18.10.2012, which
was challenged by the appellant through filing of departmental
appeal, however the same was also filed vide order dated 04.02.2013.
The appellant then preferred appeal before Provincial Police Officer
Khyber Pakhtunkhwa Peshawar, which was filed vide order dated
30.12.2013. The' appellant was required to have challenged the
aforementioned order through filing of service appeal within 30
days, however the appellant has filed the instant service appeal on
14.01.2020 i.e after a delay of about 07 years, which is badly time
barred. The appellant was required to justify the delay of each
day, however while going through the application~ filed by the appellant
for condonation of delay, we have observed that one of the justification
raised by the appellant for condonation of delay is that question of
limitation was nothing more but a technicality, which is an incorrect
approach. August Supreme Court of Pakistan in its judgment reported
as 2011 SCMR 08 has held that question of limitation cannot be
considered a technicality simpliciter as it has got its own significance
and would havé substantial bearing on merits of case. The other
ground agitated by the appellant in his application for condonation of
delay is that as the appellant was awarded punishment with
retrospective effect, therefore, the impugned order passed by the
competent Authority is void ab-initio and no limitation would run
against the same. Although an employee could not be awarded penalty
with retrospective effect, however where an employee has been
proceeded against departmentally on the ground of his absence from
duty, then penalty could be awarded to him retrospectively from the
date of his absence from duty and the same is an exception to the
general rule that penalty could not be imposed with retrospective
effect. The impugned order dated 18.10.2012 thus could not be
considered as void merely on the ground that the same was passed

with retrospective effect. August Supreme Court of Pakistan in its
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judgment reported as 1987 SCMR 92 has held that when an appeal is

required to be dismissed on limitation, its merits need not to be
discussed.

7. In view of the above discussion, the appeal in hand stands
dismissed being time barred. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED
$14.07.2022 e

(SALAH-UD-DIN)
MEMBER (JUDICIAL)




Service Appeal No. 1182/2020

ORDER

14.07.2022

Learne‘<'j‘4'<':c‘)unéel for the"‘"‘%ppellant present. Mr. Atta-ur-
Rehman, Inspector (Legal) alongwith Mr. Muhammad Riaz Khan
Paindakhel, Assistant Advocate General for the respondents
present. Arguments heard and record perused. |

Vide our detailed judgment of today, separately placed on

file, the appeal in hand stands dismissed being time barred.

. Parties are left to bear their own costs. File be consigned to the

record ._room.
ANNOQUNCED

14.07.2022

J-7

P et |
(Salah-Ud-Din)
Member (Judicial)




v\"}/

09.05.2022

{

Mr-. Muhammad Ké"ﬁgfé%ﬁ'f@Advocate, as proxy for learned
counsel for the appellant present.  Mr. Atta-ur-Rehman,
InSpeCtOI“ (Legai) alongwith Mr. Muhammad Adeel Butt,
Additional Advocate General for the respondents present.

Muhammad Kamran, proxy stated at the bar that learned
counsel for the appellant has telephonically contacted him that
as he is busy in 'some domestic engagement, therefore,

adjournment may be granted. Adjourned. To come up for

arguments on 14.07.2022 before the D.B.

B ——

(Mian Muhammad) - | " (Salah-ud-Din)
Member (E) Member (J)

R s T
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Stﬁ‘puiated per%o;t_tpassed reply not submitted. - |

02.02.2022

g

T
\/‘

29.07.2021 Learned Addl, A.G be reminded about the crmission:

and for submission of reply/comments within extendec

time of 10 days.

Syed Noman Ali Bukhari, Advocate, for the appellaht
present. Mr. Kheyal Roz, Inspector (Legal) Mr. Jave.d, Ullah_,'
Assistant Advocate General for the fésponden_ts present. .

Reply/com'ments onﬁ behalf of respondents rei:eiVed- o
through office, .Which. have been placed on file an'd' copy thei- o
same is handéd over to . learned counsel for the appellant."'
Adjourned.  To come up for rejoinder, if a-ny,' as well as
arguments on 02.02.2022 before the D.B. '

\ 7

(Atig-Ur-Rehman Wazir) (Salah-Ud-Din)
Member (E) . Member (J)

Learned counsel for the appellant present. Mr. Abdul
Ba{seer-ihspectdr alongwith Mr. Kabir Ullah Khattak learned

Additional Advocate General for the respondents present.

, Learned counsel for -the appellant requested for
adjournment on the ground that he has not prepared the brief.

Adjourned. To come up for arguments. on 09.05.2022 before

the D.B. |
27

(Rozina Rehman) ‘ (Salah-Ud-Din)
Member (J) , Member (J)




RS

' 18.02.2021

~-30.06.2021

- App it Deposited
0 },@ 3 Process Fe8

e

. The leer"r;edfMember Judicial Mr. Muhammad Jamal Khan is )

under transfer, therefore, the case is‘adjourned. To come up for

the same before S.B on 30.06.2021.
é:er

Appellant with counsel present.
Prelim,inary afguments heard. Record perused.

Pomts ralsed need COI"ISIdeI‘atIOI’l Appea| is admltted to. regular -
heanng subject to all Iegal obJectlons The appellant is directed to
deposit security and process fee within 10 days. Thereafter, notice
be issued to"-'therespondents for submission of reply/comments in
office wuthln 10 days of the receipt of notices, positively. If the

Leiply/comments are not submitted within the stipulated time, the

office shall submit the file with a report of non-compliance. File to

come up for arguments on 11.11.2021 before the D.B.
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: .03.11.2020 . - Nemo.for appellant.

td

| : . et
03.09.2020 -~ - Mr. Taimur Ali Khan, Advocate on behalf of learned

‘counsel for the appellant present. .

- . EEY .
1 \

Requests for adjournment as learned counsel has gone
out station in connection ~with professional - engagement.
Adjourned to 03.11.2020 before S.B. |

Chairman

¥

iy o .
't 3 L

Since the Members of the High Court as Wel! as of thé_ o
Dis'trict Bar Association, Peéhawar, are obServing strike
today, therefore, learned counsel- for appellant is not .
available today. Adjourned to 19.01.2021 on. which déte to

come up for preliminary hearing before S.B. _,__:{"'\\Af\ ,

\ .

(Muhammad Jama‘i‘l("h'a‘ﬁ)/
Member (Judicial)

Lomerm .6

19.01.2021 Appellaht present through counsel.

. A request for adjournment was made as issue involved in
the present case is pending before Larger Bench of this

Tribunal.

Adjourned to 18.02.2021 for preliminary- hearing, before |
S.B. |

(Rozina Rehman)
Member (J)




Form- A

|s.B.

e FORM OF ORDER SHEET
J _
a Court of
Case No.- 11> o
1740 A
S.No. |- Date of order “| Order or other proceedings with signature of judge
: proceedings - '
1 T2 3
1- 25/02/2020 The appeal of Mr. Shah Khaled resubmitted today by Syed Nouman
Ali Bukhari Advocate may be entered in the Institution Register and put up
to the Learned Member for proper order please.
| REGISTRAR >3\ >\ »
A2_ ' D’)//O}/j’o This case is e/nt’rus}ed to S. Bench for preliminary hearing to be
: put up there on £33 | m;/: 2024
MEMBER
©03.04.2020 Due to public holiday on account of COVID-19, the casg
is adjourned to 29.06.2020 for the same. To come up for
the same as before S.B.
Reader
29.06.2020 The Worthy Chairman is on leave, therefore, the

case is adjourned. To come up on 03.09.2020 before

’éeader

020
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No. 35 /S.T,
Dt._} & -of /2020.

The appeal‘ of Mr. Shah Khaled Ex-Constable No. 2195 PS City District Mardan received

day i.e.con 14.01.2020 is mcomplete on the following score which is returned to the counsel

r the appellant for completlon and resubmission within 15 days.

Annexures-A and D of the appeal are illegible which may be replaced by legible/better

one.

Y T
REGISTRAR —
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

'Syed Noman Ali Bukhari Adv. Pesh.
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¥ BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

L - APPEAL NO._// 8212020
Shah khalid | - V/S Police Depitt:
INDEX
S.No. | Documents A R Annexure -| Page No.
l. [MemoofAppeal |  -eem- C 14
2. | Condonation of delay : — 05-06
3. | Copy FIR - =A- L 07
-4. | copy of show cause -B - .08
5. | Copy of reply to show cause . -C- .. 09
6. | Copy dismissal order -D- . 10
7. | Copy of departmental appeal -E- 11
8. | Copy of rejection order -F- 12
9. | Copy of review -G- 13
10. | Copy of rejection order -H- - |y~ 144
11.[ VakalatNama |  -eeeee .15
. S .
AP%ELLANT |
Shah Khalid
THROUGH:
SYED NOMAN ALI BUKHARI
Advocate, High Court
Peshawar |

- Date: 13.01.2020
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BEFORE THE KPK SERVICE TRI?BUNAL PESHAWAR

APPEAL NO._. // 52—0020
htnkhw“

!éh rak
‘ Su‘zf'{cc Tribanal

(‘
3_19—
Piary No-.

Shah Khalid Ex. Constable No.2195, ? / ZBZD
PS City District Mardan. oawd

................................. (Appellant)

VERSUS

1. The Registrar For inspector General of Police, KP. Peshawar.
2. The Deputy Inspector General of Police Mardan Region Mardan.
3. The District Police Officer, Mardan.

cetesatancensasessnsossnonse (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED
18.10.2012 WHEREBY, THE APPELLANT HAS BEEN
DISMISSED FROM SERVICE AND AGAINST THE

Fﬁxedtp!-day REJECTION ORDER DATED 04.02.2013 WHEREBY

@ _ THE DEPTT APPEAL OF THE APPELLANT HAS BEEN

f‘j&f"g“ st REJECTED AND AGAINST THE REJECTION ORDER
W Wl%% DATED 30.12.2013 RECEIVED BY THE APPELLANT

ON 13.01.2020 WHEREBY THE REVIEW PETITION
UNDERI11-A HAS BEEN REJECTED FOR NO GOOD
GROUNDS.

PRAYER:

Re-submitted to ~day THAT ON ACCEPTANCE OF THIS APPEAL, THE

and fiked.

)AS’

ORDERs DATED 18.10.2012, 04.02.2013 and 30.12.2013
MAY BE SET ASIDE AND THE APPELLANT MAY BE
REINSTATED INTO SERVICE WITH ALL BACK AND

- CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

zety
0
,):‘ 20



(2)

APPOPRIATE THAT MAY 'ALSO BE AWARADED IN
FAVOUR OF APPELLANT. -

RESPECTFULLY SHEWETH:

FACTS:

Facts giving rise to the present service appeal are as under: -

1.  That the appellant was appointed as Constable in Police force in
the year 2010 and the appellant was performed his duties with

entire satisfaction of his superiors.

2. That the appellant’s blood feud enmity was taken place with nearest
relative for this appellant’s uncle has been murdered and the
appellant is complainant of the case, for this reason appellant didn’t
performed his duties so the absentia of the appellant was not willing
full but due to above mentioned reasons. Copy of FIR is attached

as annexure-A.

3. That directly, the show cause notice was issued to the appellant
without following proper procedure and the appellant properly
replied to the showcause notice. Copy of show cause and reply

are attached as annexure-B & C.

4.  That thereafter, the impugned order dated 18.10.2012 was passed
against the appellant whereby the appellant was dismissed from
service. The appellant been agg_rieved from the impugned dismissal
order preferred departmental appeal which was rejected vide order
dated 04.02.2013. Thereafter, the appellant filed review petition but
the same has been rejected vide order dated 30.12.2013 which was
received by the appellant thorough application on 13.01.2020, for



no good grounds. (Copy of impugned order. departmental
appeal, rejection order, review petition and rejection order is

attached as Annexure-D, E, F, G & H).

That now the appellant come to this august Tribunal on the

following grounds amongst others.

GROUNDS:

A)

B)

C)

D)

E)

F)

G)

That the impugned orders dated 18.10.2012, 04.02.2013 and
08.01.2020 are against the law, facts, norms of justice and void-
ab-initio as has been passed with retrospective effect and material
on record, therefore not tenable and liable to be set aside.

That the impugned order was retrospective order which was void in
the eye of law and according to Superiors Court Judgment reported
as 2002 SCMR, 1129 and 2006 PLC 221. '

That there is no order in black and white form to dispense with the
regular inquiry which is violation of law and rules and without
proper inquiry the appellant was dismissed from the service vide
order dated 18.10.2012 without given personal hearing with
retrospective effect which is necessary and mandatory in law and
rules before imposing major penalty. So the whole procedure
conducted has nullity in the eye of law. So the impugned order is
liable to be set aside. |

That the appellant’s blood feud enmity was taken place with nearest
relative for this appellant’s uncle has been murdered and the
appellant is complainant of the case but the deptt failed to follow
this process and therefore it is requested the case may be remanded
to deptt to conduct denovo enquiry by providing full opportunity to
the appellant to meet the end of justice.

That the appellant has been condemned unheard and has not been
treated according to law and rules.

That no charge sheet was served upon the appellant nor inquiry was
conducted against the appellant, which was necessary and
mandatory in law before imposing major punishment which is
violation of law, rules and norms of justice.

That according to superior court and this Hon’ble Tribunal judment
any order passed without following mandatory provisions of laws is
void ab initio.



| H)  That the appellant has not been treated under proper law despite he
was a civil servant of the province, therefore, the impugned order is

liable to be set aside on this score alone.
I) That no chance of personal hearing was provided to the appellant
and as such the appellant has been condemned unheard throughout.

J)  That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.
2

APPELLANT
Shah Khalid

THROUGH: ”)&

SYED NOMAN ALI BUKHARI
Advocates, High Court

Peshawar

AFFIDAVIT

It is affirmed and declared that the contents of appeal are true and correct to
the best of my knowledge and belief and nothing has been concealed from
the Hon’ble Tribunal.

J
D Ez éNENT



A%y

BEFORE THE KPK SERVICE TRIBUNAL PESH@R

APPEAL NO. 12020

Shah khalid V/S Police Deptt:

ooooooooooooooooo

APPLICATION FOR CONDONATION
OF DELAY IN THE INSTANT APPEAL

RESPECTFULLY SHEWETH:

. That the instant appeal is pending before this Honourable

Tribunal in which no date has been fixed.

. That the impugned order was passed with retrospective effect

which was not admissible and void order according to Supreme
Court Judgment resportes as 2007 PLD (CS) 52(F) & 1985,
SCMR, 1178.

. That according to Superior Court Judgment there is no

limitation run against the void order. So there is in interst of
justice the limitation may be condoned.

. That the august Supreme Court of Pakistan has held that

decision on merit should be encouraged rather than knocking-
out the litigants on technicalities including limitation.
Therefore, appeal needs to be decided on merit (2003, PLD
(SC) 724.

. That, the appeal of the appellant on merit is good enough to be

decided on merits.

N



It is therefore most humbly prayed that the instant appeal may
be decided on merit by condoning the delay to meet the ends of
justice. “

.

APPELLANT
~Shah Khalid

THROUGH: q/c);ﬂ/
SYED NOMAN ALI BUKHARI

Advocate, High Court
Peshawar

AFFIDAVIT

It is affirmed and declared that the contents of appeal and
application are true and correct to the best of my knowledge and belief
and nothing has been concealed from Hon’able tribunal.

5

DEPONENT
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QFFICE OKR 1 “’H BIS HN("R E"OE E(fﬂt or M( 1R MARDAN

fﬂg /PAISCHN/R _ . l)ulc ///"?7?”’3(”2

SHOW CAUSE NOTICE UNDER I’O! l( k< RUITES I‘)7'~o

i

thicxs you Canstabie Shab l\h.th(! No. 2195, while pmtul al Inlm Sttion City. remained

absent from duty for (003 days without any lu.wc/pgunvsmu ol the unnp\ tent .mlh(ml\ vide I)l)
report No. 42 dated 07.10.11 upto DD tepot No. 38 dated 110112 N
You are theretore, luund guilty of mhwmluu. as defined in section 2 (iif) ol NWFD Police Rules )

l‘)'ﬁ and s .sm.h e 1I‘INL 10 dumn undu sccnon Joof the s ud Rules,

Bach on Ihe above facts, bam s mxin.\. that noenquiry is needed” in this casc as cortained in

se¢ lmn cl.mscs (a) & (L) under the suid Rmn,s

Now, therefore yoii Constable Shah Khalid are called upon under seetion 4 (1), “of the NWIP-
Police Rules 1975, to show cause within 15 sdays of the issuance ot this potice, us o why one or
more penaltics including major penalty of dismissal from service should not be imposed upon

you.

N@ T rE',
T.ikc: nolc lh'n ll you failed 1o submlt reply in complmncc of Ihxs shnw cause notice \vnhm the
stipulated time, it will he presumed that you ha\w nolhmz: to offer in )0111 dcluns; dn(l in that

ease, an ex-parie action shall straightaway be takcn against you w :lhout ,mv fur lhcr qmtncc.

(Dl. brw! /('mlum Rez a)l’SI’
District Police Officer,
A Mardan I
(.upy to ‘sH() City, (Attention Moharear) with the dircctions” o dduu this notice upon
Constable Shah Khalid No. 2195 and the receipt thereol \huulnl be returied 1o lhts office within
(03) days posm\:ciy. ' ' S
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TRLLINE UE LHE DINIRICTE POLICE OFF ICERNARD AN
" Q 10
.433) =37 PA S Date 207 /o 202

DISMISSAL ORDER

Constable Shah Khalid No. 2195, while posted at Police Station

City. (now PS SMT) remained abscnt from duty for (147) days without any
leave/permission of the competent authority vide DD report No. 43 dated 12.04.2012 to
DD report No. 55 dated 06.09.2012.

In this connection. he was served with a proper Show Cause Notice
under NWFP Police Rules 1975, issued vide this office No. 410 PA SCN/R  dated
27.04.2012 and delivered its upon him in person on 15.05.2012 thro Ué\A \ocol Police.

In compliance. he was bound to submit his seply within the
stipulated time of fifieen days on reccipt of notice. but he has failed la submit the
requisite reply till-date, proving that he absented himself from duty intenmionally and has

nothing 1o present in his defense.

It is worth to mention here that he again remained sbseik from duty
without any jcave/permission of the competent authority vide DD Teport No. 30 dated
£6.09.2012 Police Station Sheikh Maltoon till-date.

Keeping in view his long absence period of (WP days. nowy
wesm\li'% his reply in compliance of dclivered show causc nhotle owd ok presend
continuously absence since 16.09.2012 from Police Station Sheikh Mattoon. § am of e
considered opinion that Constable Shah Khalid of Police Station SMT 1ok intevested in
Police scrvice and his more retention in the Police Force will ’oa&% affek: Hhe ofhey
Conistables. therciore [ have taken eX-partc action against him by avew&‘_v. majov

e
punishment of dismissal from Police Force with effect from 16.69.2012 wiva Cobnking his

absence’s period ol one hundred and forty seven (147) days o {enve: wnlthod Pay worih
immediaic effect, in exercise of the power vested in me under NWFP fotiie: Rules: 19735~
including last Para of the show cause notice.

ider announced i 1%“?*?3@
083 2§62 YRR
Daicd | & /_ to ‘_/J()j"z_

Disricy Polics (/}[ffi('l,’:".
4 Vrden
Copy for information and necessary ackion 1ov-
} . 'l'.hc ].).Q p/‘ l()!"\‘ Nlarran



f Dated

o Beberegy

OFFICE OF THE DISTRICT POLICE OFFICER MARDAN

. PA o Date: 2012
 DISMISSAL ORDER N

o Constable Shah Khalid No.2195, while posted at Police Station
City. (now PS SMT) remained absent from duty for (14&) days without any
leave/permission of the cén}petent authority vide DD report* No.43 dated
12.04.2012 t6 DD report No.55 dated 06.09.2012 '

- In this connection, hé was served with a proper. Show Cause
Notice under NWI'P Police Rules 1975, issued vide this officec No.410 PA/SCN/R
dated 27.04.2012 and deliveli*edits upon him in person-on 15.05.2012 through local
quicé.“ : | N |
5 In compliance, he was bound to submit his reply within the
stipulated time of fificen days on receipt of notice, but he has failed to submit the
requisite reply till-date, proving that he absented himself from duty intentionally

and has nothing to present in his defense.

1 .
[t is worth to mention here that he again remained absent from
duty without any leave/permission of the CompeténF authority vide DD report

. No.50 dated 16.09.2012 Police Station Sheikh Multoon till-date. , '

Keeping in view his long absence period of (14&0 days non
presenting his reply in compliance of delivered show cause notice and at present
continuously .absence sincc 16.09.2012 from Police Station Sheikh Maltoon. I am

- of the considered opinion that Cons'table.Shah Khalid of Police Station SMT is not
interested in Police scrvice and his more retention in the Police Foree will badly -
affect the other constables, therefore 1 have taken Cx-parte action against him by -
. aWarding major punishment of dismissal from Police Force with effect from

16.09.2012 with counting his absence's period of one hundred and forty seven
(147) days as leave without pay with immediate effect, in exercise of the power

,vefstcd in me under NWFP Police Rules 1975 including last Para of the show cause
" notice. - : ' S | .

- Order announced

0O.B.No.

Copy for information and necessary action Lo:-

1. -The DSP/HQrs Mardan



ReSpécteq Slr,!

BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICF
' MARDANRE GION-1. MA’RDAN

SUBJECT:' DEPARTMENTAL APPEAL AGAINST THE ORDER OF DISMISSAL
PASSED BY THE DPO MARDAN VIDE OB. NO> 2862 DATED
M

V. With profound regards it is submstted that | have been, dismissed

~ from service by the DPO ‘Mardan Vide order dated 18. 10 2012duie to my

Alleged absence for 5 months the order of dismissal is contrary to the rules

- as well as against the principal of justice. Because awarding of punishment

.W|thout conducting proper departmental mqunry and charge sheet is void. ~
ab-inltlo '

‘That | have even dld my dutles wsth devotlon and dedlcation That
the appellant’s blood feud enmity was taken place with nearest relative for
this appellant’s uncle has been murdered and the appellant is complainant of
the case but the deptt failed to follow this process and therefore it is .

requested the case may be remanded to deptt to conduct de-novo enqun'y by
s prov1d1ng full opportumty to the' appellant to meet the end of justice

‘ ,‘ . ' . d ) . | . | |
It is therefore,. most humbly requested that impugned.
- order dated 18.10. 2012 may be set-aside and the appellant

l
may kindly be re- -instated with all back and -consequential -
| beneflts ' _ o _ o 4

/
i

Your Most Obediently
<V Jig |
Ex- Constabie Shah alld No0.2195
'Son of Zameen Shah
r/o Dheri Likpani
'Tehsil and District Mardan




Dlstnct Pohce Ofﬁcer,
n‘-«-that he whﬂe* postedﬁat "’ohce stanon, Clty, Mam

W o A ' “".J i - J\. i3

allegauo

sy ug..a-.
Y “"'X"&.’"’ﬂ_

T \/[altoon) ebsented hxmseli;

!

' -dated 12.0,4 012 and DD report No 55 dated'06 09 2012 4 ; :
T n this. cgmbon 'ho was. mned w1th a. Show Cause Notlce under

n'\

O]

NWFP Pohce Rules 1975 1ssued ‘nde Dlstrlct Pohce thcer, Mardan ofﬁce No

5 --<=410/ PA/ SCN/ R dated 27042012 and "éerved upon— the dehnquent offxcxal m person on

e

JESN

e asos 5.2012 through lnral Pohce g ::-'~. o L A R o
In cornphance, he: was bound o subrmt hlS reply w1thm the snpu}ated

4.*‘

4 '-‘li.-,- VR nrne of ﬁfteen days' on recelpt of - nottce,_but he falled to subrmt the requlslte reply tlll date

=, G

B

It is onrth mentlon -'-here that he agam remamcd dbsent from dut)

‘4

eave/.perm1ssmn of the i

w1thout_*any 8! '
5 A vw

1

Orderly Room held in thlS offlce on 2:' (‘)_1’}2131 *He axled to“,usnfs his absence from dut

and could not produce any plaumble@explanatlon for absence ‘of 05 Months & Ub aay‘
| ‘Therefore, 1 ABDULLAH KHAN K‘:IAN (PSP) Deputy Inspe ,tor General of Poha |

ion-1, Mardan in exercwe? 8 the powers confcrred up‘-on me re]ect the appes

- :-nu,“-l «'..fln ('\'l

Deputy Inspector (ieneral of I’ohce, _
Mardan Regwn-l Mardan.- '

Copy to sttrxct Pohg:e Offlcer, Mardan for u‘.;ormahon and necessa1
No.IOS/ B dated 01 01. 2013 He ma oe mformed
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Through: Proper Channel,
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z ‘Respected Sir,
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With profound resards itis suhms-.\.ﬂ taac Lhave bee
the OPO M dae vide OB. No. 2862, dated 13,160,201 2

A ').
The order of "-'m::.s:'.

v Chisrainsed froms servie

Jis sontrary 1o he rules as weil as ALAINST the

awarding of majar punishment witl out conducting proper departimental enoul iy is’againg

o
2

In this regard my humbe subamissions are s Foljow-
I ThatTwas enlisted in Volice Foree on 21 L8.2010.

That T have even did nyy dutics with devoties and dedieation.

LI

.

That the zerual fzets are that in ny wlhm. a hilood
place with my nearest relative for this my imnels has anen e

- .--t! ereomplainant of the case Tor thy

* thaaccused has been arresied,

Thai T have no other source of freomig cxeot the Polics &

cadd and)
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.:,_;.Iwé Deputy Inspector General of Pohce\‘.%#g% Roqing B ”’ﬁ/
'y Marddn Region. , m’ @ﬁ‘&*ﬁ;’

- yf:ﬁil -jdated Peshawar the / /712013

}.:

,umect '. APPEAL FOR RE- INSTATEMENT iN.SERVICE B

Memo:r 5‘

The Mercy petltion of Ex Constable Shah Khahd No. 2195 of -
,.,,.:‘DIStrlCt Pollce Mardan fo« re- mstatement in service- examined & filed by thls |
.“ofﬂce Thene is no prbvrsmn in the rules for 2" appeal/mercy petitlon

The petmoner may be mformed acco:dmgiy

g_ : :
&V&A ‘ 0
k { ' A -G ) - /?/' '
T SO REA (JAVED IQBAL) |
5 ' ﬁya n \}\‘élhu o - ' - ch?otfaf
, o S

M For Provincial .Police Officer, .1:’:"'5':
4 M"W ‘Khyber Pakhtunkhwa =~ - "

. /A W Peshawaryt/

.4
.
"
ot
Y
.

r'".

;

.

-
; ) l - e ‘.,",T‘F‘m" W; «guau, G‘I A
~The  Provincial Police Officer,. ,;/'\v ED
4 Khyber Pakhtunkhwa, ’, g byt Te &
| ¥ Peshawar. ) \gx'@ Oews £y (N /§ j

oo
Ptease refer to your {etter No 5.:’35/ ES, dated 8.11.2013.
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Service App_eal;f}io. 1 182/2020

Shah Khalid Ex-Constable No. 2195 District Mardan

VERSUS

“BEFORE THE HONOURABLE KHYBER PAKHT

UNKHWA, SERVICE TRIBUNAL
PESHAWAR. S

Appellant

The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and others.

....................................................................................................................................

PR . N I R i b
Faell FEREICAN I A D : ‘

Respondents

- Description of Doctiménts

i IEUERE ST

Annexure

1. Wfittétj ‘Repiy.

5 | Written reply of condonation application

3. Affidavit.

4. | Copy of Bad entries

6-8

5 | Copy of Show Cause Notice & reply

B&C

9-10

6. _Cépy of servihg Show Cause Notice

11-12

- 7.3 Copy-of dismissal:ord er -

8 | Copy of»’l-‘.éu.-t»h‘o‘réi;ty Letter. e

T1g
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL

1 ‘PESHAWAR.

Service Appeal No. 1182/2020

Shah Khalid Ex-Constable No. 2195 District Mardan..........c.c.civviivcniininnne Appeliant
VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and others.

Respectfully Sheweth,

PRELIMINARY OBJECTIONS

..........................................................................................................................

Para-wise comments by respondents:-

o\ AH

(S
Jice T¢
That the appellant has not approached this Hon’ble Tribunal with clean :

. That the appellant has concealed the actual facts from this Hon’ble Tribunal.

3. That the appellant has got no cause of action or locus standi to file the instant

6.
REPLY ON FACTS

1.

appeal.
That the appellant is estopped by his own conduct to file the instant Service
Appeal. '

. That the appeal is unjustifiable, baseless, false, flawless and vexatious and the

same is liable to be dismissed with special compensatory cost in favour of
respondents.
That the appeal is barred by law & limitation.

Para to the extent of enlistment in Police Department of appellant pertains to”

‘record needs no comments, while rest of the Para is not plausible because every

Police Officer / Official is under obligation to render meritorious service because in
this department no room lies for lethargy. Moreover, his service record is tainted
with bad entries (Copy of list of bad entries is attached as Annexure "A").

. Incorrect. Plea taken by the appellant is not plausible, because he was habitual

absentee, befd're this he was remained absent from duty for 96 days without any
leave/permission of the competent authority. However, in light of above
allegations absence Show Cause Notice No. 108/PA/SCN/R dated 14.02.2012 was
issued to appellant, to which his reply was received wherein he had also taken the
same plea and called for Orderly Room on 29.02.2012 and the appellant
presented the reasons of blood feud enmity before the then DPO Mardan. The
then DPO Mardan satisfied from the above reasons of appellant and his absence
period i.e 96 days was counted as leave without pay. Besides, being part of a

disciplined force, the appellant is bound to submit application for leave but he

- failed to do so (Copy of Show Cause Notice and reply is attached as Annexure "B

& C").

. Incorrect. Stance taken by the appellant is baseless, because he annexed a wrong

e T ———

Show Cause Notice and reply which was already decided by the then DPO Mardan.

As discussed earlier in detail in above para No.02. It is worth to add here that the




2

appellant again absented himself from his lawful duty and remained absent for.
147 days. On the basis of said absence, he was issued Show Cause Notice No.
410/PA/SCN/R dated 27.04.2012, which was duly received by the appellant
himself and in this regard he signed the photo copy as token of its receipts. The
appellant was bound to submit his reply within stipulated time of fifteen days on
receipt of notice, but he failed to submit his reply, however, after fulfillment of all
legal and codal formalities, he was awarded major punishment of dismissal from
service, with counting his absence period of 147 days as leave without pay, which
does commensurate with the gravity of misconduct of the appellant (Copy of

serving Show Cause Notice is annexed as Annexure "D”).

. Correct to the extent that the appellant preferred departmental appeal as well as

revision petition which were also decided on merit because the appellant was
provided full-fledged opportunity of defending hinﬁself before the appellate
authorities but-he bitterly failed to produce any cogent reasons in his defense.
Therefore, the same were rejected/filed being devoid of any merit. However,
pleas of the appellant regarding late receipt of Revision Order is totally ili-founded
rather the story propounded by the appellant is tailored on just to cover the issue

of limitation,

. That appeal of the appellant is liable to be dismissed on the following grounds

amongst the others.

REPLY ON GROUNDS:

A. Incorrect. Orders passed by the competent authority as well as appellate |
authority are legal, lawful hence, liable to be maintained. '

B. Incorrect plea taken by the appellant is not plausible because respondents
have no grudges against the appellant, hence, stance of the appellant is totally
ill-founded. _

C. Incorrect. Stance taken by the appellant is totally devoid of merit‘because he
has been properly proceeded against departmentally by issuing him Show
Cause Notice as per Police Rules, which wés received by the appellant himself

~and in this regard he duly signed the photo copy as token of its receipts. The
appellant was bound to submit his reply within stipulated time on receipt of
notice, but neither he did submit his reply nor did he'appear before the
competent authority and continuously absented from his lawful duty, however,
after fulfillment of ail legal and codal formalities, he was awarded major
punishment of dismissal from service, with counting his absence périod of 147
days as leave without pay, which does commensurate with the gravity of
misconduct of the appellant. Moreover, order passed by the competent

- authority is legal, lawful hence, liable to be maintained.

D. Incorrect. Plea taken by the appellant is not plausible, because he was habitual
absentee, before this he was remained absent from duty for 96 days without
any leave/permission of the competent authority. However, in light of abolve
allegations Show Cause Notice No. 108/PA/SCN/R dated'14.02.2021 was

issued to appellant, to which his reply was received and called for Orderly
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Room on 29.02.2012 and the appellant presented.the reasons of blood feud
enmity before the then DPO Mardan. The then DPO Mardan satisfied fr_om‘t,hév

above reasons of appellant and his absence period i.e 96 days‘was counted as
leave without pay. Besides, being part of a disciplined force, the appellant was

bound to submit application for leave but he failed to do so.

. Incorrect the appellant has been treated.in accordance with law, rUIes,' policy &

norms of natural justice. Hence plea of the appellant is devoid of any merits. -

. Incorrect. Pare already explained needs no comments.

¥

. Incorrect. All the codal and legal .formalities have been fulfilled during

departmental probe.

. Incorrect the appellant has been treated in accordance with'law, rules, policy &

~ norms of natural justice. Hence liable to be maintained.

Incorrect. Para explained earlier needs no comments.

-J. That the respondents also seek permission of this Honorable Tribunal to raise

additional grounds at the time of arguments.

PRAYER:-

It is therefore, most humbly prayed that on acceptance of above submiésibns,

appeal of the appellant being not maintainable may very kindly be dismissed with costs

please,.

Inspector '/e%ral of Pblice,
Khyber Rakhtunkhwa,

Peghawar. B “
(Respondent No. 01)

Regional Polic Offic‘er; '
Marda
(Respondent No. 02)

District\Police Off
Mardan.
(Respondent No. 03)
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EFORE THE HONOURABLE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL
, PESHAWAR. '

Service Appeal No. 1182/2020

Shah

Resp

Khalid VERSUS Police Department

Reply to the application for condonation of delay:- -

ectfully Sheweth,

PRELIMINARY OBJECTIONS

1.
2.

That applicant has no cause of action to file the instant application.
That the application is barred by law.

~ REPLY ON FACTS

1.

That the appeal filed by the applicant before this Honorable Tribunal may kindly
be dismissed being a badly time-barred. ' '

. Incorrect. Stance taken by the applicant is baseless because the very conduct of

the applicant by neither joining the enquiry proceedings nor submitting his replies
is prima-facie, is of unbecoming of disciplined police officer.

. Incorrect. Plea taken by the applicant is not plausible, because he failed to submit

his appeal within time and tailored the instant story just to cover the limitation
issue. It is worth to mention here that he has preferred service appeal to the
appellate authority with a delay of 06 years & 02 weeks (2205 days) after
rejecting his revision petition. '

. Incorrect, plea taken by the applicant is whimsical / concocted rather fanciful

hence, liable to be set at naught. As the apex court of Pakistan has held that the
question of limitation cannot be considered a “technicality” simpliciter as it has
got its own significance and would have substantial bearing on merits of the case.

. That the application of the applicant being badly time barred may kindly be

dismissed with costs.

Keeping in view the above submission, it is humbly prayed that application of the

applicant regarding condonation of delay may very kindly be dismissed please.

InspectofjGeneral of Police,
Khybe Pakhtunkhwa,

Peshawar.
(Reskpxo‘ndent No. 01)

Region:l/l’:;bOffiéer,

: Mardan.
(Respondent No. 02)

Mardan.
(Respondent No. 03)

A~
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL.

Y PESHAWAR.
.'-\, N i

Service Appeal No. 1182/2020

Shah Khalid Ex-Constable No. 2195 District Mardan............... e Abpellant ‘
VERSUS

The Inspector General. of Policé, Khyber Pakhtunkhwa, Peshawar and others.

Respondents

COUNTER AFFIDAVIT

, We, the respondents do hereby declare and solemnly
affirm on oath that the contents of the Para-wise comments in the service appeal cited
-as subject are true and correct to the best of our knowledge and belief é_nd nothing has
been chcealed from this Honourable Tribunal.

ATTES TED

- r:.z-'r.*f\

ProvincialjPoli€ce Officer,
Khyber/P khtunkhwa,
Peshawar. '

(Resp(@nt No. 01)

Regionmfficer,

- Mardan
(Respondent No. 02)

~ Distric 'w fi e,/
C ardan. / '
(Respondent Nof 03

)
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o OFFICE VOF TH]L DISTRICT POLICE OFFICER‘MARDAN J/
s ' .-;:rr:f»"‘ - "'d/

[ﬂ g____./pA/sc,N/R - ,' - Date / ; v<f’ ~_ 2012

SHOW CAUSE NOTICE UNDER POLICE ULES 1975

/

Whereas, you Constable Shah Khalid No. 2]95 whﬂe,p’cilnd at Polige “s‘latiod City, remainced-

absent from duty for (96) days without any leave/permlssmn of the mmpclcnl authority vide DN
report No. 42 dated 07.10.11 upto DD]@pOltN0~'38 dated 11.01.12.
S
Vs

-
o

' |
You are therefore, found guilty of msconduct asj deﬁn?d In section 2 (iii) of NWFP Pohce Rules

1975 and as such are liable to action under section 3 of the said Rules. ‘

Based on the above facts, [ am satisfied that nol enquiry is needed in this case as conlamed in

section 5. 3 clauses (a) & (c) under the said Rules

Now, therefore you Constable Shah Khalid are dalled upon under section 4 (I) J)f the NWFP
Police Rules 1975, to show cause within 15 days of the issuance of this notice, as to why one or

mote penalties including major penalty of dismissal from service bhOL\ld not be imposed upon

VO L.

NOTE. )
Take note that if you failed to submit réply in compliance of this show cause notice within the
stipulated time, it will be presumed that you have nothing to offer in your defense and in that

case, an e'x-parte action shall straightaway be taken against you without any further notice.
, 7
N
, |
f - (Dr. Syed Zeeshan Reza) PSP
o ‘District Police Officer,
! “L— Maridan

Copy to SHO City, (Attention Moharrar) -with the- dlrecllons/f(?delwel -this n(mce upon

Constable Shah Khalid No. 2195. and the 1ecupt thereof should be returned to thls office mthm
(05) days positively.
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. T/ CQFRICE OF THE DISTRICT POLICE OFFICER MARDAN L
\,‘\_’/ . . f . o L } ) ..

No, _/ 4 /PA/SCN/R |' Date_O? /- é/“ 12012 5 |
A - e
SHOW CAI_LSE NGTICE UNDEER XWEP POLICE RULES 19;7§ S - - — i
34— SR
Whereas, you Co;iétable Sha Kh‘alid-—"N .-;-21i :

95, while posted at Police Station City, remained T
absent from duty without any leave/

1 0f the competent auihqfity vide DD report _No.,43 "
dated 12.04.2012 till-date, | |

You are therefore, found guilty of misconduct, las defined in section 2 (itii)"ofNWFP‘Poiice Rules' o
1975 and as such are liable to action under sécti lri 3 of the said Rules. '

. t
Based on the above facts. T am satisfied that nc:) enquiry is needed in

this case a‘s contained in.
section 5. 3 clauses (@) & (c) under the said Rules:;

‘Now, therefore you Constable Shah

Khalid are called upon under section 4 (1) of the NWFP
Police Rules 1975, to show cause within'15 days of the issuance of this notice, as to why one or
more penalties including major penalty of diémi:ssal from service sho

uld' not be imposed upon
you. '

NOTE. , o |

Take note that if you failed to submit reply in complialiqe of this show cauge notice within the
stipulated time, it will be presumed that you have nothing to offer in your defense and in that
éase, an ex-parte action shall straightaway be ¢

a'ken against-you without any further notice,
i ;

i z o
[ 3 P

: : T % E FLE

: . RN P P :

%
,,?g;'
2%

(Dani:;)z%qar I{!kan)': :

- Distriet Poljce Officer, T
o Mardan

R

: o
e

T

' Copy to SHO/KTG, ( Attention Mohar_ﬁtr) with
. Constable Shah Khalid s/ Zamin Shah /0 Dher
teturned to this office within (05) days positively

A . N . . /—q - e ’ i ‘ ’
the directions 16 deliver this notice upon
Likpani and the receipt thereof should be

e\ o
M i /\____
g s, P : -
! w r)‘ 7 . /s by e R
’d!"’OL”U‘“’ O PSS AT o
. ‘~ ‘ . ﬂ ) {'/ / ".;.
JL"/'] O—:-)‘,[_S\‘/ Lw.ﬁb P i ‘/-'_'J )~

A

-
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L . .WQFFICI: OF THE DISTRICT POLICE OFFICFR MARDAN C@)
L . \ .—M—"
'l.“\ H Ve N e t ' ‘
No M#u,—r’—r-’ PA . o Date 9.9 - {o~ 12012

DISM_M#

ny
. leave/permission of the competent auth01 1ty v1de DD report No 43 dated 12.04, 201’) to

DD report No. 55 dated d06.09.2012. ' S e ——

In this connection, h |was served with a proper Show Cause NOUCC 1

under NWFEP Police Rules 1975, 1ssuedl vide this office No. 410/PA/SCN/R dated »‘

&,

27.04.2012 and delivered its upon hlm in pérson on- 15 05.2012 through locial Police. -

stipulated time of fifteen days on receipt of notice, but he has failed to submit the- -

- requisite reply till- date, pr ovmg that he absented hlmself from duty intentionally and has

nothmg Lo present in hlb defense. t'

It is worth to ment10n here that he again remained absent from duty
without any Ieave/peumssmn of the competent authonty vide DD report No. 50 dated
16.09.2012 Police Station Sheikh Maltoon till-date.

Keeping in view hlS fong absence period of (147) days, non

g
e gty P

presenting  his reply in compliance of dehvered show cause notxch and at presenl-
continuously absence since 16.09.2012 ﬁom Police Station Sheikh Maltoon, I am of the
considered opinion that Constable Shah Khahd of Police Station SMT is not in‘terested_ in
Police service and his more mtentlon in mé Pohce Force will . oa'dly' affect the other
Constables. therefore I have taken cx-part action c}gamst him by dwaldmo major

_punishment of dismissal from Pohce Force Wlth effect from 16 09.2012 with counting his

absence’s period of one hundred and I‘orty seven ( 147) days as leave without pay with ! '
immediate effect, in exercise of the power vested in me under NW}P Police Rules 1975

. icluding last qua of the show cause notice, ‘ '
Order announced
OBNo. 2.8 672
Dated 5 7§ /201~

o ' letrch Polzce 0jf'cel
' i' : ﬂ/jlflaz dan:
Copy for in formation and neccssdry action to
I The DSP/HQrs Mardan.
2. The SHO Police Station City.
3. The SHO Police Station Sheikh Ma]toon
4. The Pay Officer (DPO) Mardan. !
73 The E.C (DPO) Mardan !

“ 6. The OASI (DPO) Mardan W1th( )enclosurcs
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' | 'BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA, SERVICE' TRIBUNAL

. : - PESHAWAR

Servnce Appeal No. 1,182/2020

-/ Shah Khalld Ex-ConstabIe No. 2195 District Mardan.............,) ........... oo Appellant
VER‘SUS Co

The Inspector General of Police, Khyber Pakhtunkhwa Peshawar and others -

................................................ Respondents

AUTHORITY LETTER.

Mr. Khyal Roz Inspector Legal, (Pblice) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber‘PakhtUnkhwa,
Peshawar in the above captioned service appeal on behalf of the respc)ndents: He is also

authorized to submit all required documents and replies etc. as representat_ive of the

respondents through the Addl: Advocate General/Govt. Pleader, Khyber Pakhtunkhwa

Service Tribunal, Peshawar.

Provincia‘l/l%:e officer,

Khyber/Rakhtunkhwa,
Ii»‘e hawar.
(Respondent No. 01)

Region:a/ll‘:;:gfficer,

Mardan
(Respondent No. 02)

Distri fic r,/
Mardan./
(Respondent NgZ 03)

\»
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