BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

AT CAMP COURT, SWAT

Service Appeal N0.26/2018

Date of Institution ... 08.01.2018
Date of Decision 06.07.2022

Bakht Amin S/O Umar Khan, Ex-Constable N6.871 Swat Police R/O
‘Haroon Abad Odigram Tehsil Babozai, District Swat. _
| | (Appellant)

VERSUS

Al

Government of Khyber Pakhtunkhwa through Provincial Police
Officer/IGP at Peshawar and three others.

(Respondents)
Barrister Adnan Khan, ... Forappellant. =
Noor Zaman Khattak,
District Attorney ... For respondents.
Rozina Rehman Member (J)
Fareeha Paul Member (E)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

jIUrisdiction of this Tfibunal through above titled appeal with the prayer

as copied below: )
“On acceptanc; of this appeal, the impugned order No.OB
218 dated 08.12.2010 may be set aside and appellant be
reinstated in service as Constable”. |

2. | Brief facts.of the case are that app‘e‘liant was inducted in the

Police Department and sdbsequently, posted in Police Force of District

Swat as Constz?ble 'on 19.10.2004. During service, hé performed his




2

duties in extremely” harsh secufity situation when tHe militants had
occupied several parts of District Swat. The ‘appellant even in the said
circumstances did not avail his annual leave and continued performing
his duties to the entire satisfaction of his high-ups. However, due to
some compelling circumstances, appellant couid not perform his duties
for a certain period. That after the above-mentioned absence, when
he appeared atk hisl place of duty, he was informed about dismissal
from service. Feeling aggrieved, he filed various written and oral
requests which were never responded to by the respondents. That
having his grievances not redressed by respondents, appellant lost all
-hdpes aboﬁt his re‘ihstatement. However, in the year 2015-16, various
Constables of Reserved Police with similar status as that of appellant
were reinstated in service and last in the series of such orders was
made on 18.03.2016. Relying on such like orders, one Adil Said Ex-
Constable approached the Service Tribunal and his appeal was
accepted. The above-mentioned reinstatement order and judgrﬁent of
this Tribunal gave a fresh ray of hope to the appellant, hence, he filed
a fresh departmentél appeal for his reinstatement which was dismissed
being time barred. Feeling aggrieved, the present service appeal was
filed.

3.+ We have heard Barrister Adnan Khan, learned counsel for the

appellant and Noor Zaman Khan Khattak, learned District Atforney for

respondents and have gone through the record and the proceedings

of the case in minute particulars.

4, Barrister Adnan Khan, learned counsel for the appellant argued

inter alia that the impugned order had been passed unilaterally and in
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blatant violation of- law, hence,"liable to be set aside; that the.
requirements of due process, fairness and just'ness were not compﬁed
with as the appellant was neither issued a show cause notice nor
charge sheet alongwith statement of allegations. Learned counsel
submitted that the appellant was never associated with the inquiry
prdceedings and he was condemned unheard. It was further submitted
that numerous officers and officials of Malakand Region Police had fled
away at the time of insurgency but majority ‘of those were reinstated into |
service after restoration 6f peace in the area and that appellant was not |
treated at par with those reinstated individuals. He submitted that last
in the series of the reinstatement, application had been made by the
appéllant at belated stage, however, these were the reinstatement
orders in respect of sacked constables of FRP and that judgment of thig
Tribunal in Service Appeal No0.1214 of 2015 gave the appellant a fresh
cause of action. Reliance was placed on 2002 PLC (CS) 268, wherein,
it was held that no IimAitation shall run in cases of similady placed
employees. He, therefore, requested that the impugned order being
void ab-initio is liable to be set aside and the appellant may kindly be

reinstated with all back benefits.

5. Conversely, learned ‘District Attorney submitted that the
appellant being member of the disciplined forf.e was under an obliigation
to perform his duties with zeal, zest and devotion irrespective of harsh
and tense environment, hence, stance of the appellant is not tenable in
the eyes of law. He submitted that the appellant could not perform his
duties for a certain period and that he was proceeded against

departmentally on the allegations of absen_tia, therefore, he was
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awarded major punishment of dismissal from service by the competent

- authority after fulfillment of all codal formalities.

6. After hearing the learned counsel for the parties and going
through the record of the case with their assistance and after perusing
the precedent cases cited before us, we are of the »opin‘ion that
Constable Bakht Amin absented himself from duty w.e.f 17.08.2008 till
the date of impugned order i.e. 08.12.2010 vide DD No.09 dated
17.08.2008 followed by DD No.12 dated 11.10.2010 of Police Line
without any permission or leave and vide order dated 08.12.2010 of
Disfrict Police Officer, Swat major punishment of dismissal from service
was awarded from the date of his absence i.e. 17.08.2008. No doubt,
departmental appeal was not filed within time and the case of the
present appellaﬁt was filed. Relying on the orders in respect of one Adil
Said Constable No.763 of Swat Police who'approache'd this Tribunal in
_Service Appea! N0.1214/2015 and which appeal was accepted vide
order dated 02.01.2017. He submitted different applications but when

other constables of the Reserved Police were reinstated into service in |
the year 2015-16 and the last in the series of such of orders was made
on 18.03.2016 which prompted the appellant to pursue his case. He,
therefo.re, filed departmental appeal for his reinstatement on
26.07.2017. Learned counsel has placed on file different orders of Ex-
Constables who were dismissed from service in the year 2009 w.e.f
2008 but was reinstated vide order dated _18.03.2016. In this régard, |
order of Commandant Frontier Reserved Police Khyber Pakhtunkhwa
Peshawar in respect of Ex-Constable Khalil Ur Rehman is available on

file as “Annexure-B”. Similarly, one Bashir Khan Ex-Constable of FRP
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‘Malakand Range was removed from service on 10.10.20(38 but was
reinstated on 04.03.2016. Another order is in respect of E)i(-ConstabIe
Arshad Igbal of FRP Malakand Range who was removéd ffom service
on 21.02.2008 but was reinstated on 29.03.2016. An ordei' in respect
of Ex-Constable Jamshaid Ali is also available on file who wasé proceeded
against departmentally on allegation of absentia w.e.f 28.;)9.2008 till
his removal from service. Lenient view .was taken and he wa; reinstated
in service vide order dated 23.09.'201‘5. Similar orders in _re:é:pect of Ex-
Constables Imran and Muhammad Shahid are also available;on file. One
Ex-Constable Adil Said No.763 of District Swat preferred seévice appeal
against the impugned order dated 29.12.2008 vide 'whiéch he was
awarded major penalty of dismissal from service and vide 6_rder of this
Tribunal dated 02.01.2017, his appea! was accepted. Reievant Para
from the judgment of this Tribunal in Service Appeal N01é14/2015 is

“hereby reproduced for réady reference: :

"The Commandaht FRP vide orders referred to afbove ‘had
reinstated ex—constab/e§ including Khalilur Rehman, Baisbir /(han,‘
Arshéd Igbal, Basir Khan and similar others vide orderis referred
to above. We are not in a position to ascertain from z:'“he record
that the case of the appellant is similar to the af;?re-stated
constables who were reinstated in service despite the{'r absence
during the period of insurgency and militancy. In sucb a situation
| we are left with no option but to accept the bresebt abpea& set
aside the impugned orders and directed that the; appellate
authority shall examine the case of the appellant with the cases

of those constables who were reinstated in service by the




Commandant FRP and in case the appellant is found %ntit/ed to
similar treatment'as extended to tbe said constables then thé said
authority shall also extend the same treatment to tbfe present
appellant, The appellant shall be afforded opportunity jof hearing
auring the proceedings Wh/'c/? shall be conducted and iconc/uded
within a period of 2 months from the déte of receipt of this
Judgment. Parties are left to bear their own costs, File be

consigned to the record room.”

7. So far as limitation is concerned, in tﬁis respect tlfie Rule laid
down in judgment reported as 2002 PLC (CS)‘ 268 is appliéable where
it was held that no limitation shall run in cases of simiéarly placed
employees and the Apex Court condoned the delay whi?ch in some
cases was more than 10 years, in the interest of justice-énd in view
of the similarity of point involved in other cases.

8. In view of the above discussion, we have ccgme to the
conclusion that in such a situation, we are left with no '_op;)tion but to
accept the present appeal, set aside the impugned orderé and »direct
the appellate authority to examine the case of appellant-':fin line with

the cases of those constables who were reinstated in sergvice by the

Commandant FRP and in case the appellant is found entitléd to sirhilar

i
1

treatment as extended to other constables, then the said authority
shall also extend the same treatrhent to the presentf ahpellant.
Needless to mehtidn that the appellant shall be afforded fbpportunity
of hearing during the proceeding which shall be conéucted and

concluded within a period of 60 days from the date of receipt of copy
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of this judgment. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED.
06.07.2022

1N

(Fatéeha Paﬂ

Member (E)
Camp Court, Swat
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@ ORDER
» 06.07.2022 | Appellant present through counsel,

Noor Zaman Khan Khattak, learned District Attorney for

respondents present. Arguments heard. Record perused.

Vide our detailed judgment of today of this Tribunal
placed on file, we have come to the conclusion that in such a
situation, we are left with no option but to accept the present
appeal, set aside the impugned orders and direct the appellate
authority to examine the case of appellant with the cases of
those constables who were reinstated in service by the
Commandant FRP and in case the appellant is found entitled to
similar treatment as extended to other constables, then the said
authority shall also extend the same treatment to the present
appellant. Needless to mention that the appellant shall be
afforded opportunity of hearing during the proceeding which

- shall be conducted and concluded within a period o% 60 days
from the date of receipt of copy of judgment. Parties are left to

bear their own costs. File be consigned to the record room.

ANNOUNCED.
06.07.2022

(F 3 Pautf’
Member (E)
Camp Court, Swat




13.05.2022 ~ Appellant in person present. Mr. Kabirullah Khattak,
| | Addl: AG for respondents present. ' :

Appellant requested for adjournment on the ground that
his counsel is busy before the august Supreme Court of
Pakistan. Adjourned. To come up for arguments on 08.06.2022

before the D.B at camp court Swat. . _‘

(Mian Muhammad) - (Salah Ud Din) -
Member(E) - - ' . Member(J)
' Camp Court Swat .

g June,.2022 None for the appellant present. Mr. Kabilfu'llah_ Khattak,
Addl: AG for respondents present. '

~ Counsel are on strike. To come up for arguments‘ on
06.07.2022 before the D.B-at camp court-Swat.

C/\_\

(Mian Muhammad) (Kalim Arshad Khan)
Member(E) Chairman
‘ Camp Court Swat
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09.12.2021 . -Junior to counsel for apbellant present. 1 e

Muhammad Riaz Khan ‘P"éindakheil, learned Assistént

/ Advocate General for respondents present.

Request for adjournrnent was made on behalf of appellént as

senior counsel for appellait is not available today. Opportunity

* is granted and case is adjourned To come up for arguments on
10.02. 2022° before D. B at Camp Court Swat.

(Atiq ur Rehman Wazir) zina.Rehman)

Member (E) , Mémber (J) -
: Camp Court, Swat. ‘ Camp Court, Swat
10.02.2022 Tour is hereby canceled .Therefore, the case i's.adjo'urned |

to 07.04.2022 for the same as before at Camp Court Swat.

, REaéerq

07.04.2022 ‘ Appellant alongwith his counsel present. Mr. Ali Rehman
' Inspector (Legal) alongwith Mr. Noor Zaman Khattak, District -

Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment on
the ground that he is proceeding for appearance in cases before
Hon’ble Peshawar High Court, Mingora Bench (Dar-Ul-Qaza) Swat,
therefore, an adjournment may be granted. Adj’ourned'. To come up
for arguments on 13.05.2022 before the D.B at Camp Court Swat. -

" (Rozina Rehman) ,, (Salah-Ud-Din)
Member (J) Member (J)
Camp Court, Swat - - Camp Court Swat




P 05/04/2021 Due to COVID- 19, the case is adJourned to
' 05/ =Y /2021 for the same.
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. 06.10.2021° . Nemo for appellant.
o Asif Masood Ali Shah learned Deputy DkStt’ICt Attorney
for respondents present _ ,
Preceding date was adjourned on a Reader’s note,
- therefore, - appellant/counsel “be put on.. notice ‘for
. 09.12.2021 for arguments before D.B- at Camp Court

Swat.
-

(Atiq ur Rehman Wazir) (Rozina Rehrtté_h)
Member(E) Member(J)
Camp Court, Swat Camp Court, Swat
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07122020  Due to COVID-19, case is"adjourned to 01.02.2021 for

the same as before.

Reader

+
LF e P

01.02.2021 Nemo for parties.

Muhammad Riaz Khan Paindakhel, Assistant Advocate

General for respondents is present.

Preceding date was adjourned on accounf of Covid-19,
_therefore, both the parties be put on notice for the date fixed.
Issue involved in the instant case is pending before Larger
Bench of this Tribunal, therefore, case is adjourned to
05.04.2021 hefore D.B at c_émp court Swat.

C 4l

(Mian Muhammad) - (Rozina f{ehman) |
Member(E) Member(J).
: Camp Court Swat
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06.07.2020 Bench is incomplete. Therefore, the case is adjourned.

-07.09.2020

To come up for the same on 07.09.2020, at camp court

%

Reader

Swat.

Appellant present through counsel.

Mr. Riaz Paindakhel learned Assistant Advocate

General for respondents present.

Learned counsel for appellant seeks adjournment as
issue involved in the present case is pending before
Larger Bench of this Tribunal. |

Adjourned to 07.12.2020 for arguments before D.B.

(Attig-ur-Rehman) S . (Rozina Rehman)

* Member : Member
Camp Court, Swat o Camp Court, Swat

at Camp Coqrt, Swat.
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03.06.2020 Due to Covid-19, the case is adjourned. To come up for the

same on 06.07.2020, at camp court Swat.

cr




04.11.2019

08.01.2020

-

s

~ Service Appeal No. 26/2018

~ Appellant in person and Mr. Riaz Ahmad Pairidakﬁeil,‘
Assistant AG alongWith Mr. Mir Faraz, DSP (Légal) for the
| respondents present. Appellant submitted an apfpli“cation for
adjourﬁment on the ground tha-t‘his counsel is busy' before the
" Hon’ble Dara-ul-Qaza, Swat and cannot atteﬁd the Tribunal
today. App'lication‘ is placéd on record. Case to _corfle up for

arguments on 08.01.2020 at Camp Court Swat:

o

(Hussain Shah) (M. Amin Khat Kundi) °
Member . - Member
~Camp Court Swat ' Camp Court Swat

Appellant in person and Mr. Riaz Ahmad Paindakheil,
Assistant AG alongwith Mr. Muhammad Ishag, Head Cor‘istable
for the respondents present. Appéllanf. requested for
adjournment on.the ground that his counsel is hotl éyailable
today due to general strike of Khyber Pa‘lghtunkhv@za Bar
Council. Adjourned to 02.03.2020 for arguments before D.B at

(Hussain Shah) ' - (M ,A.r_‘nin Khan Kundi)

Camp Cqurt Swat.

Member _ | -« Member
Camp CourtSWat_‘ ‘ ~ - Camp Coui:fﬁSwat o

02.03.2020 . -Learned counsel for the appellant and Mr. Usman ‘Ghani

learned District Attorney present. Learned counsel for the

~appellant secks adjournment. Adjourn. "To.come up for. . -
‘arguments on 04.05.2020 before D.B at Camp Court Swat.
Member Member -

' E ~ Camp Court, Swat.
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' ' 11.06.2019 - M. Arshed Khan, Advocate on behalf of learned counsgl
for the appellant present and seeks adjournment. Mr. Mian Ameer
Qadir, learned District Attorney for the respondents present.

Adjourn. To come up for arguments on 02.09.2019 before D.B at

- Camp Court Swat. — - o :
)
(M. Amin an'| undi) - (M. Hamid Mughal)
- Member Member
Camp Court Swat Camp Court Swat
- 02.09.2019 | Learned counsel for the appellant present. Mian Amir Qadir,

DDA alongwith Mr. Khawas Khan, SI for respondents present.
Learned counsel for the appellant seeks adjoui‘nment as he has
not prepared the brief. Adjourn. To come up for arguments on

04.11.2019 before D.B at camp court Swat.

A
Member | Member
Camp Court Swat
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06.022019 Appellant in person and Mian Amir Qadar learned Deputy
| District ‘Atto‘rney albngwith Khawas Khan SI pre-sent. Due to
general strike of the bar, the case is adjourned. To come up for

~arguments on 06.03.2019 before D.B at camp Court Swat. ~

o : Member ‘ , " Member "
~ Camp Court Swat.

106.03.2019 Counsel for the appellant and Mian Amir Qadlr Dlstnct
' Attorney alongwith Khawas Khan, S.I (Legal) for. respondents :

'- present.

Learned counsel for the appellant requests ror adjoumment
due to his engagement before the Honourable ngh Court today in

: o K many cases.
- Adjourned to 03.04.2019 before the D.B at camb court, Swat.

' -;(/ | Chairman g

Member | Camp Court, Swat

03.04.2019 o Learned counsel for the appellant and Mr. Mian Ameer
P - _ "Qadir, District Attorney for the respondents present. Learned

couﬁsel- for the appellant seeks adjournment . for érguments and to

assist the Tribunal on the issue of limitation. Adjourn. To come up -

for arguménts on 11.06.2019 before D.B atCa'mp Court Swat.

RV <% /
_ | | | | ;
(M. Amin Khan Kundi) . (M. Hami Mughal) -

Member ‘ - Member - ‘
Camp Court Swat =~ . : Camp Court Swat ‘
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o 07.08.‘2,.0,1 8 ' Xf)béllﬁnt in pérsbn present. Di;e to summer vacation the #°
- L ~ case is adjourned to- 02.10.2018 for the same at camp ’cdu,ft
i Swat. '
T
02.10.2018 ' Appellant Bakht Amin in person present. Mr, Usman Ghani

District Attorney for the respondents present. Appellant made a
request for adjournment. Granted. To come up for arguments on

04.12.2018 before the D.B at camp court, Swat. : -

. - * . ' .-
PO , /eglnan Loee T

il Methbs " Camp Court Swat
04.12.2018 Irfan Muhammad Advocate present on  behalf * of |

appellant and Mr. Usman Ghani learncd District Attorney for
respondents present. Irfan Muhammad Advocate requested for
adjournment on the ground that learned counsel for the appellant
is not in attendance. Adjourn. To come up for arguments on
06.12.2018 before D13 at Camp Court Swat. :

™ .

Member Member
Camp Court, Swat

06.12.2018 Appellant in person and Mr. Usman Ghani learncd -
District Attorney present. Appellant secks adjournment as his
counsel is not in aticndance. Adjourn. To come up for arguments
“on 06.02.2019 before D.B at Camp Court Swat.

oA

cmber
Camp Court, Swat

ember



03.04.2018 Clerk of counsel for the appeilant and' Mr. Usman

Gham District Attorney Khawas Khan SI (Legal) for. the
] o respondents present. Seeks adjournment for submlssmn of
! written reply Granted. To ' come up for ertten

L reply/comments on 08. 05 2018 before S.B at camp court,
| . “Swat.

haitman
Camp court, Swat

o | 09.05.2018 The Tribunal is non-functional due to retirement of the -
| Worthy. Chairman. To come up for the same -on 05.06.2018

’ ' : before the S.B at camp court, Swat.
| | - . - ' yd'er

- 05.06.2013 Apbe”an* Bakht Amin in person present. Mr. KhawaS"
~ Khan, SI {Legal) anngwnth Mr Usman Ghani, District_

Atforney for the rcspondent; present.. Written reply

subm_lttgd. To come up for rejoinder, if any, and arguments .
. 2 ‘ ‘
on 07.08.2018 before the D.B at camp court, Swat.

= _
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02.02.2018 : Learned counsel for the appellant present. Preliminary.

arguments heard-and case file perused. .~

Lcarned counsel for the appéllant argued that the apbcllant
was inducted in the Police Department and ls‘ubsequcntly posted in Police
FForce of District Swat as Constable on 19.10.2004. At the time of dismissal
from service, the appellant was performing his duty at Police Station Matta,
District Swat. That during his service as Constable, the appellant has
performed his duties in extremely harsh security situation when the militants
had occupied several parts 61“ District Swat. That due to some compelling
circumstances the appellant could not perform bhis duty for certain period.
Whereafler }f'he appellant reported for duty, but he was informed about
di5111issa1-.i’ré111 service by respondent No. 3 vide order dated 08.12.2010,

" with effect from the date of absence ie. Q-Z&QQOO& That the impugned
order dated 0% $3. 20¢ﬁ is void as retrospective order is not acccptablc in the
cyes of law. That in similar cases belonging to Malakand ch,lon the

C appellanl; were reinstated in service. That being similarly placed person, no

limitation runs against void orders and similarly placed persons. learned

counsel also relied on the judgment reported as 2002 PLID (C.S) 268.

1A

Points raised need consideration. Admitted for reguiar hearing
| subject to all legal objections including fimitation. The appellant is also
9 directed to deposit security and process fec within (10) days wherealter
notice be issued to the respondents department for written rcp y/commgms

on 08.03.2018 before S BatC amp Court, Swat.

! ) o : ' ((}Llrz:%%n)

Member
Camp Court Swat.

08.03.2018 Appellant in person and. Addl: AG alongwith Mr.
- - Khawas Khan, SI for respondents present. Written reply not
submitted. Requested for adjournment. Adjourned. To come:up
for written reply/comments on 03.04.2018 before S.B"at camp

court, Swat. :

Camp court, Swat
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Form-A
S el
FORMOF ORDERSHEET
Court of A
Case No, 26/2018
S.No. | Date of order Ol;der or other proceedings with signature of judge
proceedings -
1 2 3
1 8/1/2018 The appeal of Mr. Bakht Amin presented today by Dr.
Adnan Khan Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please.
RECISTRAR FATEIEN
2- This case is entrusted to Touring S. Bench at Swat for

preliminary hearing to be put up there on _0 2 .-—02.—2»/3

A




% BEFORE THE HON'BLE SERVICE TRIBUNAL,
KHYBER PAKHTHUKHWA, PESHAWAR

Service Appeal No. ?\/é of 2018 : | P
Bakht Amin s/o Uinar Khan, Ex-Constable No.871 Swat Police r/o

Haroon Abad Odigram Tehsil Babozai, District Swat

......................... Appellant
VERSUS
Government of Khyber Pakhtunkhwa and others
.............. eveieeeer.Respondents
S. No. Description ' Annexure Pages No.
L | Memo of Appeal with certificate -6
2. | Condonation Application with affidavit 7-9
3. Affidavit 1o
4. Addresses of the parties N
5 | Copy of dismissal order - A 12
6. | Copies of reinstatement orders by , ' B .
Commandant FRP : : 13- 9 -
7. | Copy of judgment C R0 -22 \
8. | Copy of reinstatement a pplicél tlon D 23
9. | Copy of order dated 30-08-2017 B 24
10. | Wakalatnama 2¢

S

| Appe‘[la@tho gh Counsel )
‘98/”//')’9 B ‘ M 5

Dr. Adnan Khan, Barrister-at-Law

Office: Adnan Law Associates, fr
, Opp. Grassy ground Mingora, :

Swat. Cell: 0346-9415233




- BEFORE THE HON’BLE SERVICE TRIBUNAL,

KHYBER PAKHTHUKHWA, PESHAWAR ‘ A

Service Appeal No. %6 ‘of 2018 -

Bakht Amin s /o Umar Khan, Ex-Constable No.871 Swat Police r/o

Haroon Abad Odigram Tehsil Babozai, District Swat

Khyber Pakhtukhyva
Service Yrilburn:tl

............................ Appellant —
Dimry No. l/§>
VERSUS  acea 289/~ O/wﬂo/g

‘1) Government of Khyber Pakhtunkhwa through Provincial Police

Officer/IGP at Peshawar.

2)  The Regional Police Officer/DIG Police, Malakand Region at

Saidu Sharif, Swat.

3)  The District Police Officer, Swat at Saidu Sharif.

4)  DSP, Legal Swat Police at Saidu Sharif, Swat.

F‘t}iedﬁ:@;«ﬂ 2y

MesigTrary ~

ot[1%

PRAYER:

DISMISSED FROM SERVICE.

.............................. Respondents

APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974 AGAINST THE L
ORDER OF IMPOSITION OF MAXIMUM \
PENALITY WHEREBY APPELLANT WAS

On acceptance of this Appeal, the impugned order
No. O.B 218 dated 08-12-2010 may be set aside and

‘appellant be reinstated into service as Constable.




& Respectfully Sheweth:

1.

That the appellant was inducted in the Police Department
and subsequently posted in police force of District Swat as
Constable on 19-10-2004. At the time of dismissal from
service, appellant was performing his duty at Police Station
Matta, District Swat. .

That during his service as Constable, appellant has
performed his duties in extremely harsh security situation
when the militants had occupied several parts of District
Swat. Needless to say that a handsome majority of police
officials serving in District swat were hesitant to continue

their duties in the said period.

That.appellant even in the said circumstances did not avail
his annual leave and continued performing his duties to the
entire satisfaction of his high ups. However, due to some
compelling circumstances arising out of severe financial
burden in the family, appellant could not perform his duty
for a certain period. \
That after the above mentioned absence, when the appellant
appeared at his place of duty, he was informed about
dismissal from service by respondent No.3 vide order dated

08-12-2010 (Copy of dismissal order is attached as Annexure

s AII). N

That appellant being aggrieved with the dismissal order,
presented; various written and oral requests for his
reinstatement before his high-ups, which were never

respondent to by them.

2 .
-



That having his grievances not redressed by respondents,

appellant - lost all the. hopes about his reinstatement. |
However, in the year 2015-16, various constables of Reserve
Police with similar status as that of appellant were reinstated
to service by the competent authorities. The last in the series
of such orders was made on 18-03-2016 (Copies of
reinstatement orders by Commandant FRP are attached as

Annexure “B").

That relying on such like orders, one Adil Said Ex-Constable
No.763 of Swat Police approached this Hon'ble Tribunal
through Service Appeal No.1214 of 2015. The said appeal
was accepted by this Hon’ble Tribunal vide judgment dated

02-01-2017 (Copy of judgment is attached as Annexure “C”).

That the above mentioned reinstatement orders and
judgment of this;Hon'ble Tribunal gave a fresh array of hope
to appellant, hence he filed a fresh departmental appeal for
his reinstatement before respondent No.2 on 27-07-2017

(Copy of reinstatement application is attached as Annexure

i DII)'

That respondent No.2 vide order dated 30-08-2017,
communicated very recently to the appellant, dismissed the
above mentioned application alongwith applications of other

Ex-employees of Police Department being time barred (Copy

of order dated 30-08-2017 is attached as Annexure “E”).




" That feeling "aggrieveci}{/‘if'i’tl’w the above mentioned order of

rejection of departmental Appeal, the appellant files this

appeal, infer alia, on the following grounds:

GROUNDS:

.A)

B)

D)

F)

That the impugned order has been passed unilaterally and in -
blatant violation of law, hence the same is liable to be set

aside.

That the requirements of due process, fairness and justness
have not been complied in the present case. The appellant
was neither show.caused nor a statement of allegations was

given to him.

That appellant was not associated with the alleged inquiry.
Hence, appellant has been condemned unheard in the instant
case. Therefore, on this score as well the impugned order is

liable to be set aside.

That the mandatory requirement of publication has not been
fulfilled in the instant case. Therefore, on this ground as well

the impugned order is not tenable in the eyes of law.

That numerous officers and officials of Malakand Regional
Police had fled their duties at the time of insurgency.
Majority of those individuals were reinstated into service
after restoration of peace in the area. Regrettably, appellant

has not been treated at par with those reinstated individuals.

That no doubt, the last in the series of reinstatement
applications has been made by the appellant at belated stage.
However, as mentioned in the facts, these were the

reinstatement orders in respect of sacked constables of FRP




G)V

H)

and judgment of this Hon’ble"l"ribur.lal in Service Appeal
No.1214 of 2015, which gave the appellant a fresh cause of
action. In this respect the rule laid down iﬁ a judgment
reported as 2002 PLC (C.5) 268 is applicable, where it was
held that no limitation shall run in cases of similarly placed

employees.

That by virtue of the impugned order, punishment by way of
imposition of major penalty has been inflicted upon the
appellant retrospectively, i.e from the date of appellant’s
alleged absence and not from the date of decision. The
impugned order being void ab initio, is liable to be set asi_de
on this score as welll. FFurthermore, as per the consistent view
of superior courts and this Hon'ble Tribunal in numerous
judgments, limitation shall ndt run against a void order.

Hence, the present appeal is within time for the said reason.

That further grounds with leave of this Hon’ble Tribunal will

be raised at the time of oral submissions.

Therefore, it is humbly prayed that on acceptance of
this appeal, the impugned order be set aside and the
hppellant be reinstated in service with all back benefits.
Any other remedy though may not specifically prayed
for but which canons of justice would demand may also

be granted.
Ap pe]l_a’nt

@f”‘

Bakht Amin

- Through Counsel

P

Dr. Adnan Khan, Barrister-at-Law




CERTIFICATE:

Certified that no such like appeal has carlier been filed before this
Hon’ble Tribunal on the subject matter.

Appellant
Bakht Amin
Through Counsel

A

Dr. Adnan Khan, Barrister-at-Law
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BEFORE THE HON'BLE SERVICE TRIBUNAL,
"KHYBER PAKHTHUKHWA, PESHAWAR

Misc: Application No._ of 2018

In Service Appeal No.___- of 2018

Bakht Amin s/o Umar Khan, Ex-Constable No0.871 Swat Police r/o
Haroon Abad Odigram Tehsil Babozai, District Swat

........................ Applicant/Appellant
VERSUS

Government of Khyber Pakhtunkhwa and others

veere e Respondents

APPLICATION FOR CONDONATION OF DELAY
IN FILING THE INSTANT APPEAL.

Respectfully sheweth,

1) - That the captioned appeal is being filed before this Hon'ble

- Tribunal, which is yet to be fixed for regular hearing.

2)  That the appeal is having some apparent delay, which may

become condoned inter alia on the following grounds:

GROUNDS:

A)  That various civil servants at par with appellant have been
recently reinstated into service by the competent authority. On
the ground of rule of consistency and similar treatment, the

appellant has a fresh cause of action to file this appeal.




B)  That as per the judgment of this Hon'ble Tribunal in Service
Aﬁpeal No.1214 of 2015, a civil servant with similar case as that -
of the present appellant was reinstated into service, which also
gave the appellant a fresh cause of action. In this respect the
rule laid down in a judgment reported as 2002 PLC (C.S) 268 is

~applicable, where it was held that no limitation shall run in

cases of similarly placed employees.

C)  That by virtue of the impugned order, punishment by way of
imposition of majorA penalty has been inflicted upon the
appellant retrospectively, which makes the order void ab initio.
As per the consistent view of superior courts and this Hon'ble
Tribunal in numerous judgments, limitation shall not run -

against a void order.

In view of above, it is therefore, humbly prayed that

any delay in filing this appeal may be condoned in

o

Appellant/ Applicant
Through Counsel

My

Dr. Adnan Khan, Barrister-at-Law

the interests of justice.
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BEFORE THE HON'BLE SERVICE TRIBUNAL, . !
KHYBER PAKHTHUKHWA, PESHAWAR

Misc: Application No. of 2018

In Service Appeal No. of 2018

Bakht Amin............oooo Applicant/Appellant
VERSUS

Government of .Khyber Pakhtunkhwa and others

v veevnnn o Respondents

AFFIDAVIT

[, Bakht Amin (Applicant/Appellant), do hereby solemnly affirm
and declare that the contents of the above titled Misc: application are

true and correct to the best of my knowledge and belief.

Indentified by , DEPONENT
Dr. Adnan Khan, Barrister-at-Law Bakht Amin

;.
P At A .

‘ONOS:.:*DR.IO °K‘Q~m ~ U\‘
N CoMmts__S,\,@%‘/




K BEFORE THE HON’BLE SERVICE TRIBUNAL,
' KHYBER PAKHTHUKHWA, PESHAWAR

Service Appeal No. of 2018
Bakht AT ......ooooiiiiiiiieeee e IO Appellant
VERSUS

Government of Khyber Pakhtunkhwa and others

vovennn e Respondents

AFFIDAVIT

I, 'Bakht Amin (Appellant), do hereby solemnly affirm and
declare that the contents of the above titled Appeal are true and correct
to the ‘best of my knowledge and belief. Furthermore, no such like
appeal has earlier been filed before this Honourable Tribunal or

elsewhere on this subject matter.

Indentified by ] A DEPONENT

A @

Dr. Adnan Khan, Barrister-at-Law Bakht Amin




) @
A BEFORE THE HON’BLE SERVICE TRIBUNAL,
| KHYBER PAKHTHUKHWA, PESHAWAR

Service Appeal No. of 2018

Bakht Amin.................ool SRURUTRRPRRN Appellant

VERSUS

Government of Khyber Pakhtunkhwa and others

s ceveenne . Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Bakht Amin s/o Umar Khan, Ex-Constable No.871 Swat Police r/o

Haroon Abad Odigram Tehsil Babozai, District Swat

CNIC# 15602-0492973-9 ' Cell # 0344-9992393

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Provincial Police
Officer/IGP at Peshawar.

2)  The Regional Police Officer/DIG Police, Malakand Region at Saidu
Sharif, Swat. ' _ -

3)  The District Police Officer, Swat at Saidu Sharif.

4) DSP, Legal Swat Police at Saidu Sharif, Swat.

Appellant

@/J’

Bakht Amin




This order Will dispose off the enqwr? in‘itiated a-gainst Co’n“stable
Bakht Amun No 871 of Police Station Matta absented himself from duty with
erfect from 17/08/2008 t;Il to date vide D.D Ne. 09 dated 17/08/2008
foifowed by D.D No 12 dated 11/10/2010 of Pollce Line without any prlor

permlsalon or Ieave As per fmdlng report of Enquiry Officer DSP/qus

Swat dated 11/11/2010 lntlmated that you have gone to Saudi Arabia for
“labour and not present in home as per written verification of local elders

namely Hazrat Bilal s/o Umar I<han r/o Odigram NIC No. 15602-8944612-3

and Itbar Alf s/0 Mazang r/o Odigram NIC No. 15602-0454062-7. The

| charges Ieveled agamst you were proved “and the ehquiry _Officer

recommended you for dismissal frorrrservuce

: Consequent!y he was served Fmal Show Cause Notnce No 287/E
~ dated 01/12/2010 but he did not sub

and- remained absent.

it his reply W|th|n-st|pula‘ted penod :

ThereforeJ Qazi Ghulam Farooq DPO Swat in. exeruse of the power

vestedin e’ under Removal from Service (Special Power) Ordinance 2000

(amendment ordinance 2001) awarded him major punlshment of Dismissal

from Service from the date of his absence i-e 17/08 008.
Order announced. )

Barrister

)

RS R

District P8lice. fﬁcer,\Swat " “advocate High Court: - :

o | T o 7 \3 }'\"“
0B No 2)§ ‘ |

Dated 8- 12—~ /2010 -

S S
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e : ORDER l e R S
Lo T This order is hereby passed to dlspose of departmental appeal under Rule Il- of Khyber

| .
Pakhtunkhwa _Police Rules - 1975 submitted by Ex-Constable Khahl-ur-RehmanNo 4289 ol FRP L

gjdlakand Range, agamst the ‘order af the SP, l*R’/Malakand R,an;,c, Swat in: wluch the apphc‘ml wis

removed from servxce P . . ' P

A

. ‘ . -." %
! Range was enlxsted on 11-05-2006

from lawful duty w.e. f 02 12 2008 tillito the date of his removal from semce 1 e.2 l-02e2009 w:thout aﬂy i

. leave or prlor permlssnon of the competent authority for-the penod of 02 months and 20 day., )

while posted to p!ntoon No. 78 dlstrlct uwat, absented hlmself

ii - L T I-Ie was. 1s3ued charge sheet along wn:h summary of allegatuons vide SP FRP Mdlakand
Range Swat ofﬁce order Endst No. 77S/EC dated 16 12-2008, but ne:ther he reponted for duty

' submitted reply to the charge sheet in: ‘the stlpulated perlod He was also Lssued prdu parwana to nesume

his duty but he fallcd to submlt reply in the response of the same wnthm stnpulat«.d penoo. theretore The

Y del"aulter Constable was recommended for removal from service by the enquny Commmee o

o ' In the- hght of recommendanon of enqunry Commxttee he was removed from'mwdz
oﬁlce order OB: No.23, dated ai22000. . o | '
R  The enqmry ﬁle of the apphcant was perused and found that the appncant hasnaf deali.

. wuh proper departmental proceedmgs as he was not partlcxpated \Vllh the enq\m" procet.dmps whlle he
‘,!. B RS was ‘removed from service ‘unheard. © - e o L ' . '

T N He was also heard in person dunnfr the course of hearmg he advanced coou‘t reisons im.

hns_detense lus plea was, found p!ausnble and satlsfactory _ R
Kcepmg in view the'above and as well as his. poor family back ,round L. ‘fqa\e @ iuuem
'..Avnew, he (Ex-Constable Khahl-uJ-RehmanNo 4289 of FRP Malakand Range) s hereby ﬂms«ﬁd !h

: servu.e fmm the date of removal’ frtm service. However, the penod of absence ancl the mterwmn perfod
. from scrvncearetreated asextra ordmary leave w:th;ut pay FAT
llu‘ R " . | . . . ji ...,. . : ¢ .
. Orde'rannounI:ed,. oL BRI . ".?woi,M
e B R ijman an{”
09. ‘%38 ‘ " ’|' o ‘ - ‘Frontier Resgrve Volice
e KhyberPakh:.unl wil, i‘uszwa.u .
: No /EC, dated Peshawar the , Q /" '§ /2016 . o S ~4« fiey
: * T Copy of above is forwarded for informatlon and necessary action to the SPFRP;

T

" Malakand Range Swat -with R/O.his office memo No. 190/EC, dated 04,02 2016. His Service
'{oll and D/Fxle sent here\mth : . . . .

. .- ' .

T SV
cz / mww/Z" //’“/”/’/54 .
| CERTIFIED. TO.
BE TRUE COPY

. Sldam

R ) ' .
ux ‘ R Brlef facts of the case lﬁre that Ex»Constable Khahl-ur-RehmanNo 4289 of FRP Maialvand -

— "—_—“—.’« - — —

- Pr———— -




! ; . o ThlS order is hereby passed to dlspose of departmental app a underf-' ‘
N i drpaik e
Rule ll-a of Khyber Pakhtunkhwa Police Rules 1975 submttted by Ex-Constable |

o ‘E.Bshnr Khan No. 4837/7}57 of FRP Malakand Range agamst the order of the SP/ FRP

st 'Malakand Rang /swat in wh:ch the apphcant was removed from serv:ce
.'f. .' '_ i Breif tacts ot‘ the casL are that Ex-- Constable- Bshir Khan No. 4837/7457 ol FRP.
L ‘Malakand Range was enhsted in Police Department on 26. 07.2007. While he was posted
to Platoon No 85 PRP/Swat absented hnnsclf form law[‘ul duty w. e. lrom 27.06. ?008 il
the date of his removal frorn service i.c. 10. 10. 2008 He. was issued’ chmgc sheet and .

K summar) allegatlon vrde SP/I“RP/MaIaLand Range swai office order Endst No. SOI/I:C -

[ -

. _dated 08 07. 2008 but netther he reporied his amval tor duty nor replied to chmge shect
.in the sttpulated penod He was ‘also issued final show cause notlce vide thts office Endst

' 'No 504 /EC, dated 015.07. 2008 but lns reply wasl not recetved in the st:pulated period

- '-.-. - —— .

' and the said Constable'I was recommended for removal from service by the cnqmry.'“
commtttee.' oo _ . RN .

L - _' In the lxght of recommendanon of the enquiry commxttee he was removcd .' :

o ":'from service vnde SP/FRP/SWat Range office Endst:' No. 138 dated 10.10. 2008. . P |

' T L I‘he enqulry file of the applicant was perused and found that the apphcant has hot

o h “',dea!t with. proper departmenlal procecdwgs as' he :was nol partrcnpdled with the enguiry

o proceedmgs whnle he was removed from service with sllpshod manner. '

. c He was. also heard m person, “during lhc |course ol hearmg he advanced eo;,em

" reasons in hts defense hls plea was found pldusrble and sbtlsfaelon Y. ~—-\__/ ' |

L Keeplng in v:ew the above and as we]l as his poor family back ground I, take a ‘
"_'lement view he (Ex-Constable BShlt’ Khan No. 4837/7457 of FRP Malakand Range Swal,

“_ls herebv re- mstated in servnce from the date of removai from service :However, the penod ol .

—— —— - . - .
. . . . .
.-, -

. absence and the mtervenmg pertod from service are treated as extra ordmarv leave without pay

- . B ’ S R

. Order announced s g '

T ) ilv;.' w‘/";

- Cot mamént .

g e.\: o L Frontier Reserve oh],
thk R“M%< m ' ’ Khyber Pakhtunkhwa, Peslaanar.
23]l | .

331 & /FC dated Peshawar the Q (;L_/@/ml& C

. Copy of above is forwarded for mformatnon and necessary actlon to the 5 ERP,
Malakand Range Swat with R/O_ his offi ice memo- Ng. 115/EC. dated 19.01.2016, ulongwrth -
‘service record and other relevant papers sent herethh Co

CERTIFIEDTO .
_BE TRUE COPY.

o b o et o

] B rrisier . ';,f. L
A %Wm :

Advocate H:gh Court
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. ’ﬂns order is héreby passed to dlspose of departmental appeal under Ru’le lla
Pakhtunkhwa Polu.e Rules l975 submmed by Ex-. Constable Arshad lqbal No 4832 of F RP '
Malakand Range agaunst tlhe order of SP/I'RP Malakand Range, Swat ll‘l whn.h the apphcant was

removed l'rom servnee , L
. N ,
RS ’ Bnef facts of the case are that, Ex—Constable Arshad lqbal No. 4832 of _
FRP/Malakand was enlisted in Police department on 26-07- 2007 He while posted to, Platoon | "

“No. 85-I‘RP Buniar was absented himself from his lawful duty w.e.f 16-07- 2008 till to the date -

. of hIS removal from ser vice. He was issued charge sheet and statement ofallegatlons vulcs SP .

l'RP Malakand Range Swat thce NO. 768/EC dated 16 12- 2008 He. nelther reportr|.'d lns. -

': ernval fqr duty nor. submltted hls reply to’ the charge sheet in the stnpulated period and the I

S defaulter Constahle was recommended for removal frorq service by | the Enqulry Commlttec

In the llght of recommendatton of the enquiry committee the defaulter .

{
. |
t
- Constable Arshad lqbal No. 4332 was emoved from service vide Sp FRP- Malakand Rangc [ _
o Swat offce Endst 241. dated 21 02-2008. ' S

The enqulr)l fi le of the applrcant was perused and found that the apphcanl was not

" s parnctpated with the cnqurry proceedlngs while he was removed from service, unheard. . The SP/ FRP

- Malakand Range Swat has narrated that the appellant a trained solder and recommended

lnm for re- mstatement in servuce vide his ofﬁce Memo No 2211/EC dated 08. 12 2015. ~:“ .

| . e wa; also heard in person, durmg the course of hearing he advancc cogenl reusons in '
hls dglcn.’e his plea was found plausnble and sat1sl'aetor} ‘ ‘

_ . ' l\cepmg in view the above and as'well as lm poor famlly back 5r0tmd 1. take lcuu.m ) o
. :‘\'new he(t-x (.onstahle Arshad lqbal No. 4832 of FRP/Malakand Range] is hereby re-mmted in

- fscwlce from thc date ol removal from service. Howevcr, the nod of his absence and the mlervenmt‘

. eee——

perlod from qervtcc are treated as e:\lra ordmary leave wuthout pkv . o

L onerameneed.s T T R

i . S o Do S . : . Commandgnt

L T o .~~~ . Frontier'Reserve Police .- -
sl Khyber Pakhtunkhwa, Peshawir,

' .‘ . .No &6(l?7[ iC, dated Peshawar the _&i/_;__/zoié

i -. N
—— v b e m :

Copy of ahove is forwarded far mformatxon and necessary action to the SP. l-Rl’

. Malakand Range SWat with'R/O his office memo No 2£11/l:.C dated 08 12.2015. His’ Service . .

L ‘ :Roll and l)/F ile sent herewuh - A~ 'Lﬂ'i’,’""f,i .
T oelaclonswleo ' ,(j;” ’0")[’/‘(“””" yrepy
_ Poi- “l a\ //,l,;‘h/,/ fJu. uy)cyly)’ 3?‘73({3 .
;’ 4 71/ G 5 !
CERTlFlED TO :

BE TRUE COPY ra°/

N ﬂ'ﬂ '.I

o T ". B'.‘ . 'te ..ﬂ ' A
R éns .Wmm Wmf/o

‘t\dvocate ngh Caurt.




O LR | proceedmgs ‘while hewasdlanlssed from serv rvice  with slipshod manner.”

1 - ' , “This order shal dxspose off the dcpamncntal appca} :oi" E::cTCongtnB§f:.B it
. - KhanNo, 4730 of FRP/ Malakand Raugc Swat. K e
T ‘ - Brief facts of the case are that "he was enl:sted jn Pohcc Department on -
d . - 25 07 .2007 and wh:le posted to Platoou No 82 FRP/Swat. absented h:rnself form law [\Jl
) t T o dut\ w. e. from 04 08.2008 till.his romoval from scrvlce ie. 19 it. 2,008 He was'tssch .
AR S T chargc sheet and summary allegation vide SP/FRP/MaIakand Rangc swat office ordcr.
1. Endst No 634/EC, dated 30.10:2008, but ne\ther he rcponcd his arrival for dut.y nor-’
!. ¢ Was also |ssued final show cause .

T rephgd to charge shest m the- stipulated penod H
notice vide this .office’ Fndst No. 708 /EC daked L1l 2008, but his teply -was not

_ Teceived in the sttbu!ated period and the E.nqulry Cotnmittee Was recommended him, fot

' e - : major penalty’ of tfsmoval from servioe. .
L I L In the light of recommendanon of thc enqunry comrmuee he was t’emol'cd

) : frém servxce by the SP/FR.PIMalskand Range, Swat v1de of_ﬁoc order Bndst‘ No. 147

S < dated 19.11.2008.. ’ .
e e The enquiry file of the apphcant way- pcrused anql found that the- appTicant has; not

[ '. dealt thh proper "dopartmy

- R " He was. also’ heard in pevson, duﬂng the course of hcaring hs advmccd cogont reusons

CUFet 0 inhis dcfense his ples was found plausiblcandsausfacwry. -

R . Constable_ Bsir Khan No. 4730) ofFRPIMalakand Range Swab, is here b§ re-msmed in
! oo I s:rvice from the’ date of dm:ssnl from . scrvice Howeve, the perlod of absenco ond- the
|

|

L S . e AR
. \ L . 2L e .
A - Ordermm(rimu_:d. e R RN R L
X . - - B . - | N N . - - . -
. . . . ey ' ) . _J “;/

- .
.. -

: . coe - g6 .. ¢ Commdpdant - .
- - ‘ oL Enm‘her Reser; o Palice

o '
@LIZ / 05‘/’; j_ﬁék/ic dated | Peshawarthe __3_2_/10/2015-

/ 4 . : R
/b v ’7 } 7/} J/ « . Copy. of. above Is forwarded for Information. and necesstary action to the SP. II‘RP

Malakand Range Swat with R/O his office memo No. I987IBC datcd 30.10.205, alongvnth

353" :
; i - “seryice reuord and olher relevant papm sent hercwlth. .- . .

)- -
i

o0 : '
P e b - :r
" .

.._. e

o /z// Qo/a
| CERTIFIED To

¥ B:E- TRUE.GOPY - ;_.5
l
garsist .70«/» ‘t 2 |

}{d';bcate High Court O P

. 2015 2:036N

emal proceedings s’ “he was not partxclpatad wu.h -the onqulty

- e K.ccpmg in view the sbove and as-weH an his poor fnxmly back ground be (Dx- -

mtervcni‘hg penod from service. are trcated 8s cxu-a ordmry leave w1|.ho\1t pay S

Ca . Khyhgr Pakhtunkhwa. Penhn_wy_ e

. -
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. S This order shall drspose of the departmental appeal lodged by, j
RIS Ex-Constable Jamshld All No 783 8/4904 of FRP Malakand Range Swat agaml;t
: the order of SP F RP Malakand Range Swat,

i ' IR Bx-Constable Jamshld All No 7838/4904 was enlrsted, as '
t COnstable on 26 09 2007; He while posted to Platoon No. 86 Dir lower absented himself

from hls lawful duty w. e f 28.09.2008 tilf his removal from service. He was. issued
charge 'sheet and statement of allegatlons vrde SP Malakand Range Swat office

T . No0.750/EC" dated 16. 12 .2008. Thus issued Final Show Cause Notice vnde En:tst:
'l .~ No. 895/EC dated 03 0l. 2009 and the defaulter Constable .was ., recommended for
| )

L removal from service by the Enqulry commlttee The defaulter Constable Jamshid A11 .
No. 7838/4904 was removed from servrce vrde SP Malakand Range Swat Office OB -

No76 dated 12 05 2008 S S

-

(. g background I take a lenient vnew and the ‘order regardmg award - of pumshment pe. -
- removal from servrce is hert by set ‘aside. Ex- Constable J amshrd Ali No.' 783 8/4?04 .

/ ' of FRP: Malakand Range Swat- is. here by re-mstated in serv:ce wrth immedrate effec

o I-Iowever the penod of absence and the mtervenmg penod frOm scrvrce are "treate

! extra ordmary leavc without pay. '

NS 3 / /

DR /1/ ety 2 ,

: g Kltyber Pakhtunk wa, Peshawar

' » . , ' e . l | ¢

. .‘%o(‘( - o 3

; " No [EC dated Peshawar the .t 'S A 09} /2015 »

. 2 ‘.Q ;.. o ...Copy of ab0ve along-wﬁh service recorddls.f(;-wdrdcd to SP FRP
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B “This ordcr is hercby passed to dlspose of depar\antal appeal undcﬁ(ulc N
iRy li of Kh l’akhtunkhwa Poince Rulcs I97$ submmed by, Ex-Constable Imran. * .. = e el i e

KhanNo %56 of FRP Malaknnd Rnnge, agamsl thaorder of the SP FRPIKohat Range, m : o

" ‘which the apphcantwasrgmoved from service. coee ! o -' SR
L -Constablc Imran KhanNo.4279 of FRP Mnlnkand Range was cnhsted on i v

l3-01-2004 l{c wlnlc posted to’ plazoon ‘No. ﬂG'_ Kadda distric
. Jawiul duty w.e.f. 06.10 ‘2008 titl to the daté his rembval from semce ie: 21- 0;-2009 w:thout ‘!

i any leave or phor pcrmtss:on of the competem authomy fOf fhc ~P.¢."bd of 04 montbs and M".
‘z.-.:.~.j:"'-;'dﬂjys. w e - i ! ' ' : » '
et T Hc was issued charge shegt along Wlth summary ofalleganons Vlde SP FRP -

Malakand Range Swat ‘Order Endst: No. T75/EC, dated 16-12-2008 "but ncnher e \'eporled for’

déty nor subrnmed n:ply to the charge: sheet in, the snpulated penod Hc was alsq |ssued Urdu .
led, to submu reply in the response of the same w:lhm T
ded for removal trom servnce

g arwana 10. resﬁme his’ duly but he fai
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i
' 3 ..I , [ Lo , .
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ec submitied the
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;.. enquiry:
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was rerused and found thnt the '1ppllcanl has

; Ten e ' .' _Tht enquu'y ﬁle of the applicant |
. as he was not pah:cxpated wuh the enquiry: ,°

~_ not deall w:th propcr depaﬂmenta! proceedmg&
Kl

thsl:pshod manner - 5

prooeedmgs while he was dwmnssed from service, wif
: . He was also heard in person, during the conrse o
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in hxs defcn_'s; hls plea was found plausnble and sausfactory . ¥,
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. : .o o This’ ordct shall drspose oﬁ the departmental appeal lodged by, - ,‘.
' " Bx- Constable Mu.hammad Shalud No. 4890 of FRP Malakand Range Swat, agamst L
AT T the order of SPFRP Malakerid Range Swal. . N . Lo
iQ;' ji:f i Sl -; , : "j : Ex-Constable Muhammad Shahld No. 4390 was enlrsted as .
O ST Constable in Police Department on’ 26.07.200%. He ‘while posted io FRP. Lines
! " " ‘ Tlmergara District Dlr Lower platoon No.86 absented himself from his lawful duty

I e . , .7 wef109 2008 t|ll|h|s removal form - servnce He . was 1ssued charge sheet and .
. .:' statements of allegatxon vide Endst No 648/EC dated 30.10. 2008, ‘thus 1ssued Fmal .
,""f,,.Show ‘Cause Nonce vrde Endst: No 886/EC, dated 3.01. 2009. The Constable was, b

o recommended for remova} form servrce by the enquiry comrmttee

TN In the Irght of Ihe recommendatlon of the enqmry commrttee ‘and ’
o matenal avarlabie on the record the defaulter Constable Muhammad ‘Shiahid No 4890 -
] L " twas removed from service vide SP FRP ‘Malakand Rnnge Swat Endst: No.239, dated
'..‘ _. gi . K . 21 02.200ﬂ lee some other personnel to the for‘ce the appellant also absented himself

B e i T A

SR due to uncertam and tense, sxtuatron in Malakand dmslon especrally at swat Dlstrrc As .. .
] v 1 the appe{lant 1s a tramed Constable therefore in- the best mterest of the state he was C
[ S . . . . '
i f o E . fecommeﬂded by SP F RP Malakand Rnnge Swat for re-mstatement in service. Ry

“ ’ ". ' N . L .
l , ‘. ; U .o+ He was heard m person Keepmg m vrew hls poor family

background, I take a'leniént view and the order regardmg award of pumshment ie.
. ' removal from service is here by set asrde Ex- Constable Muhammad Shahid No. 48j0
T of FRP Malakand Range Swat is here by relnstated in service fmm with immiediate
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117.08.2012 and 01.09.20|5 communicated to the appellant on

A Hrlcl facts giving rise 1o the present appeal are (hat lhu appellant

CAMP COURT SWAT

Service Appeal No. 1214/2015
Adil Said Versus the Provineial Police Officer, Khyber Pakhtunkhwa
Peshawar and 2 others

MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:

Counsel fot the aépellant and Mr. Muhammad Zubair, Senior
Govermnment Pleader alongwith Mr. Muhammad Imran, Si (Legal) for

respondents présent.

g
T ,

2 Adil Said Ex-Constable No. 763, :District Swat hereinafter
referred to as'lthc appellant has prcfcrfcd the instant service appeal unlder
Sectioﬁ 4 of the Kl;yber'Pakhmﬁkilwa Service Tribunal Act, llf)'l.t.l
against impuéned order dated 29.12.2003 vide which he v(fas, awarded
major penalty of dlsmlssal from service agamst which his departmenta]

appea!/mercy petition dated 4.6.2014 was also rejected V:de order dated

11.09.2015.

‘was serving as constable when subjected o enquiry on the allcgatlons of
l

wilful absence and dismissed from service v:d@ impugned order referred

to above.

) ' 4 . -
4, Learned counsel for the appellant during the course of hearing
) . : ’

referred to orders dated 4.3.2016, 18.03.2016, 29.03.2016 and similar

) advocate High Court
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1 ‘
other orders placed on record vide which similarly placed employees
removed from service on the allegations of wilful absence during the

o
msurgency Fenod were reinstated in scrhce by the Commandant, FRP

Khyber Pakhtunkhwa, Peshawar while th;e mtervenmg pcnod of absence
from service was .u'eated. as"extra-ordinary leave w1thout pay. Learned
fsounsel for the appeliant argued that the appellant is also entitled.to
similar treat‘,mcnt as laid down by the august Supreme Court of Pakistan
in case of Hameed Akhtar Niazi reported as 1996-Scm-1 1‘8:'; and:: Tarzi

Chand reported as 2005-SCMR-499.

15, Learned ‘Senior Government Pléader has argued' that it is not

ascertainable from record that the case and grievances of the appellant
| are similar to those who were reinstated in service by the Commandant
FRP. That i m the absence of any such record it cannot be ascertained that
the appellant is entitled to treatment, sumlar in nature and extended to

the said cw:l servants.

6. We have heard arguments of learned counselfft%r'thc parties and

. | perused the record. * -

7. The Commandant FRP vide orders referréd?;to above had
reinstated Iex—constablc:s including Khlai!ur Rah'man,;f.: Bashir Khan,
- Arshad Igbal, Basir Khén and similar others vide orders refprrcd to
above. We ‘:.re a0t in a position to ascertain from the rcc;)rd that the case |-

of the appbllant is similar to the afol'e-stated coqstables who were

reinstated in service despite their aLsence nce_ during tbe perxod of

insurgency | and mxhtancy In such a situation we are leﬁ wnth no opt1on

but 1o accq*t the present appeé! set aside the impugned orders and direct
N

2. i

[,_r«-'n Bk A o Ll

Barriste

) ‘ ‘Advocate High Court
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that the appellate authorlty shall examine the case of the appellant with

the cases ot those cOnstables who were remstate1d in service by the

,.,—-——‘-"'—'f—f I
Commandant FRP and in case the appellantis fourld entitled to 51mllar

< treatment as extended to the said constables then the said authority shail

‘also extend the same trcatment to the prescnt appFllant The appellant

shall be afforded opporluhity of hearing during \h% proceedings which

| shall be conducted and concludcd within a period of 2 months from the

date of recgipt of this Judgment. Parties are left to bear their own costs.

File be consigned to the record room
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ORDER:

5 : ' The following Ex-Pollce ofF cers of the Districts as noted
‘ © against each were called in QOrderly Room on 29/08/2017 in connection with
- ' - their apphcatlons for remstatement in Serwce and heard them in person Their
‘ “.applications are hereby filed bemg time baqred -
S. No Name and No - District
1. |Ex-Constabie Said Ali No. 1187 .| Buner
2 / Ex-Constéble Bakht Amin No. 871 | Swat -
/ 3. | Ex-Constable Hazrat Ali No. 458 Dir Lower |

% | | Ex-Constable Muhammad Rahman'

No. 639 Swat

T

5. Ex Constable Aziz Sultan No. 984

Rir Lower

' ( 6. [[ E/( SPF Nank Muhammad No 868

Swat

AT

No. 8“-‘15,;"1.{3 /E,

Dated_ 30 - 08 — 2017, .

Copy to District Police Offlccrs

(AKHTAR HAYAT K.

Regional Police Offic

Mal and,i Saida ShanfSwat
Y

Swat Buner and Dlr Lowu for

information and with the directions to inform the applicants accordmgl y, please.

(3

RTIFlED 10
BCE TRUE COPY

- Barristeyi/‘//)
|
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Advocate I-hgh Court
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;) | - ' ' Service Appeal No. 26/2018 /

Bakht Amin s/o Umar Khan, Ex-Constable No.871 Swéit Police r/o Haroon
Abad Odigram, Teshil Babozai, District Swat.

‘ ‘ ' c (Appelilant)
Q} g Versus
0’ "~ 1. Government of Khyber Pakhtunkhwa through Provincial Poiice"Officer/' IGP at
. .W (\ a Peshawar . | _ 4
' -.P‘ 2. The Regional Police Officer/DIG, Malakand Region at Saidu Sharif, Swat.
g.(o’ 3. District Police Officer, Saidu Sharif, Swat ‘
!j 4. DSP, Legal Swat Police at Saidu Sharif Swat.
y ‘ ' .
; T (Respondents)
INDEX
S.No: . Description of Documents - Annexure Page
1 |- . Para-wise Comments - 13
2 © Affidavit - 4
;-
3 ‘ Authority | - . 5
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

__,___—-—-—-—-—'—

" Service Appeal No. 26/2018 ' -

Bakht Amin s/o Umar Khan, Ex-Constable No.871 Swat Police r/o Haroon

Abad Odigram, Teshil Babozai, District Swat.

- {Appellant)

Versus

Government of Khyber Pakhtunkhwa through Provincial Police Officer/IGP at

" Peshawar.

The Regional Police Officer/DIG, Malakand Region at Saidu Sharif, Swat.
District Poli_ce Officer, Saidu Sharif, Swat
DSP, Legal Swat Police at Saidu Sharif Swat.

...... ----mm--—- (Respondents)

Parawise comments on behalf of Respondents.

Respectfully shewith:
Preliminarily objection:-

*

1. That the service abpeal is time barréd. ‘

2. That the service appeal is not maintainable in its present form. ‘

3. The instant appeal is bad due to mis-joinder and non-joinder of necessary’
parties. »

. 4. That the appellant is estopped due to hisown conduct.

5. That the appellant has concealed material facts from this anorable
Tribunal. | A

6. That the appellant has got no cause of action 'and locus standi to prefer -
the instant appeal.

7. The appellant' has not come to this Tribunal with clean hands. " -

ON FACTS

1. Para No.01 régarding enlistment in Police Department and subsequent '
posting pertains to.record, hence need no comments

2. lncorrect Being member of disciplined force every police ofﬁual/offlcer

is under obligation to perform his duties with zeal, zest and devotlon

irrespective of harsh, tense and calm environment, hence stance of the

appellant is not tenable in the eye of Law. ' .-

incorrect. Plea of the appellant regarding continued performance of his
duties is not plausible because he was duty bound to do so. Moreover,
the appellant admitted himself in a categorical manner that he could not

perform his duties for a certain period but the fact regarding his absence

i



i3

was not mentioned as he was proceedéd abr_oad» which had been .

- established during the enquiry proceedings.

10.

JIncorrect. The appellant while posted at Police Station Matta absented

himself from lawful du%cy vide DD No.0% dated 17/08/2008 whereupon-a

proper departmental enquiry was initiated during the course of which the

appellant was summoned time and again to join enquiry proceeding for

defending himself but to no avail he was proceeded abroad and in this
regard pr0pef verification was carried out through elders of the locality.
Hence the appellaht was awarded punishment of dismissal from service

by the competent authority.

Incorrect. The application/presentation of the appellant was thoroughly

considered bythe appellate authority which was filed on sound reasons. -

Incorrect. Each and every case has its own facts and circumstances and

fate of one case has no effects on others

Para already explained, hence needs no comments.

Para already explained, hence needs no comments. = .

incorrect. The appellant in order to give legal cover to the issue of

limitation propounded this story which has no iegél footing to stand on.

That appeal of the appellaht is liable to be disrhisse.d on the foilowjng

grounds amongst the others.:

GROUNDS

Law, rules and material available on record, therefore liable to be

maintained.

Incorrect. The appellant was proceeded departmentally and enquiry was

initiated during the course of which appellant was summoned time and

A. Incorrect. Order passed by the competent authority is in consonance with

again to defend himself but he did not bother to do so as he was-

proceeded abroad, hence plea of the appellant is not tenable in the eye

of Law.

Incorrect. As explained earlier he bitterly failed to join enquiry

proceedings as report his arrival, hence after fulfillment of codal

I R




formalities the punishment order was passed which does commensurate

~ with the gravity of misconduct of appellant.

. Para explained earlier, hence needs no comments.

Ed

Incorrect. Each and every case has its own facts and circumstances and
fate of one case has no effect on the other, therefore stance of the

appellant is not plausible.

Para already explained in the preceding Para, hence needs no comments.

. Incorrect. As discussed earlier the appellant had been awarded

appropriate punishment after taking into consideration each and every .

aspect of the case, hence liable to be maintained.

. That respondents also seek permission of this honorable Tribunal to -

adduce additional grounds at the time of arguments.

PRAYER:-

In view of the above comments of answering respondents, it is prayed

that instant appeal may be dismissed with cost.

Khyber Pakhtunkhpva, Peshawar
(Respondent No.1)

egigial Ppolice Bfficer,

Malakand Region‘at Saidu Sharif, S\)vat A

(Respondent No.

Deputy Superintendent of Police, legal, Swat
(Respondent No.4)




BEFORE THQ(HYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. |

Service Appeél No.26/2018 '

- Bakht Amin s/o Umar Khan, Ex-ConstabEe No.871 Swat Police r/o Haroon
Abad Odlgram Teshil Babozai, District Swat. ‘

(Appellant)

" Versus

1. Government of Khyber Pakhtunkhwa through Provincial Police Ofﬁcer/iGﬁ at
Peshawar. _ | _
2. The Regional Police Ofﬂcer/DiC;, Malakand Region at Saidu Sharif, Swat. ‘
3, District Police Officer, Saidu Sharif, Swat -
4, DS?, Legal Swat Police at Saidu Sharif Swat.

........ —emmeoeee (RespOndénts)

AFFIDAVIT
We, the above respondents do hereby solemnly affirm and declare on oath that
the accompanying Para-wise comments squitted in reply to above cited ;service appeal are

“this Honorable

correct to the best of our knowledge ‘and nothing has been co
Tribunal. -
ial Pol{ce officer,

Khyber Pakhtunkhwa, Peshawar-
(Respondent No.1)

Malakand Region Saidu‘Sharif,S At
(Respondent No.2) —

" Deputy Superintendent of Police, legal, Swat -
(Respondent No.4)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Servuce Appeal No. 26/2018
Bakht Amin s/o Umar I<han Ex- Constable No. 871 Swat Police r/o Haroon

Abad Odigram, Teshil-Babozai, D:strlct Swat.

- te P - e a ek

'(A‘ﬁpéilant)
Versus- A

1. Government of Khybef pakhtunkhwa through Provincial Police Ofﬁcer/ IGP at
Peshawar. ' '
2. The Reglonal Police Offlcer/DlG Malakand Region at Saldu Shanf Swat

3. Dlstnct Police Officer, Saidu Sharlf Swat
4. DSP, Legal Swat Police at Saidu Sharif Swat.

----------------- (Respondents)

 AUTHORITY LETTER

We, the above respondents do hereby authorize Mr. Khawas Khan S Legal Swat to .

- appear in the Service Tribunal on our behalf on each date fixed in connection with titled Service

Appea!l and do whatever is needed.

Khyber Pakhtunkhya, Peshawar
{Respondent No.1)

(Respondent No.2)

District Polige Qfticer, Swa.t.
(Respongent No.3)

S

L s

Deputy Superintendent of Police, legal, Swat
(Respondent No.4)




SerV1ce Appeal No 56 of 2016

. _- Fayaz Ali5/O Sardar Ali (Ex- Constable No. 914), R/O Village and Tehsil
Charbagh ‘District Swat

S SO B . £ Fraving
- e RN : .Appe!&'}gém Totbeay

VERSUS ' o Binry b:aa:él
- o | | S e/(
1)  Government of Khyber Pakhtunkhwa through Provmcral’ Pohce B

- Ofﬁcer/IGP at Peshawar

."i""
" S TR

2) " The Regmnal Police Officer, Malakand Division at Sajdu Sharif Swat.
: 3) The Dlstllc;t Police Officer, Swat at Saidu Sharif

| '4)  Sub Divisional Police Officer, Khwazakhela Circle, District Swat

e, Cheerraetereiananon F Respondents

| APPEAL UNDER SECTION 4. OF THE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL ACT, 1974 AGAINST THE ORDER OF DISMISSAL FROM
SERVICE AND IMPOSITION OF MAXIMUIV PENALTY

" PRAYER:

. On acceptance of fhi.s’Appeal the impugned order O.B. No. 42 dated 11/03/2015

T ‘may be set aside and the appellant be restored as Constable in Swat Police.

) Respectfully Sheweth

. Tha-t the appellant was "appointed as constable in the Police
- Department in 2007. At the time of dismissal from service, the

appellant was performmg his duties clt Pohce Station Mingora

District Swat.
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B EFORE T’HE KHYBER PAKHTUNKHWA SERVICE TRIBUN
CAMP COQURT SWAT.
Servme Appeal No. 368/2016

Date of Institution.. ~ 05.04.2016

Date of decxsxon. 02.01 2018

Fayaz Ali son 0 £ Sardar Al i (Ex-Constable No. 914) R/O Vxllage and Tehsil Charbagh
District Swat :

(Appeltlant)

Versus

1. - Government of Khyber Pakhtunkhwa through Provincial Police Officer Peshawar

and 3 others.: (Respondents)

. Barrister Adnan Khan,
~ Advocate

' For’appellant.'

© MR. Kabir Ullah Khattak
~ Addl. Advocate General

For respondents.

MR. NIAZ MUHAMMAD KHAN, ... CHAIRMAN

MR, MUHAMMAD HAMID MUGHAL, ... -~ MEMBER
IUDGMENT ‘
NIAZ MUHAMMAD KHAN, CHAIRMAN Arguments of the- learned

 counsel to; the parties heard and record perused.

FACTS:

a2 The appellant was removed from service on 11.3.2015 due to his absenc,
- against which he tlled an application for reinstatement to the concemed authority which .

~was rejected on 25 6 2015 and thereafter, the appellant txled an appeal to the Reg1onal

_ Pohce Othcer on 7 7.2015 whxoh was agam rejected on 4.3, 2016 and thereafter he hled-

the present servxce appeal on 035. 04 2016.

ARGﬁMENTS
3. The leamed counsel for the appellant argued that the impngned order has been
given retr

ospective effect Wthh is.a void order and no hrmtat\on shall run agamst void -

X 2l
order, which cannot be sustained in the eyes of law, . ATTES"E ED

T Tntunkhwa
» Tribnnal.



L xmpugned order date
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ied 'AAG argued that the present appeal is timeé barred
1

there was no provision for the
’ L

On the other hand the leam

s also time barred. That
at the hmxtanon would run from the
.

peal. That the

e departmental appeal wa
o the same authority. Th

pose of department'\l ap

d 1132015 for the pur
{ was filed almost four years after the: original order. That all the

departmental appea

codal formalmes ‘were fulfilled.
CONCLUSION
5. Wlt‘nout advertmg to the mems of the case, the very ordel of re\nove\ from
servwe has been gwen retrospectwe effect which 18 @ void order. No hmuatlon shall run
.'a_gamst voxd order Th1s Tribunal in a number of cases has decided this issue on the basis

.ofjudgment{eported as 1985- _SCMR-1178.
der cannot be sustained in the €yeS of law

bove discussion void or
is accepted and the

6. Asa sequel to
der. Hence this appeal

and no limitation shall run against void or
appellant is reinétated in service The berty to hold denovo

department 1s however at li

ays from the date of receipt of this judgment. The

a penod of ninety da
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proceedmgs wuhm
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then the absence penod
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2002PL C(C.S.)268
[Supreme Court of Pakistan]

Present: Iftikhar Mﬁhammad Chaudhry, Mian Muhammad Ajmal and Hamid Ali Mirza, JJ
GOVERNMENT OF N.-W.F.P. and others

versus

MALIK AMAN

Civil Appeals Nos. 108, 698,699,701 to 712, 849 to 861, 951 to 967, 971 to 975 and 1012 to 1017
. 0f 2000, decided on 11th June, 2001.

(On appeal from the judgments of the N.-W.F.P. Service Tribunal, Peshawar dated 24-9-1998
passed in Appeal No.340/96, dated 26-1-2000 passed in Appeals Nos.348 and 349/98, dated
2-3-2000 passed in Appeals Nos.692 to 695 and'697 to 703 of 1998, dated 5-1-2000 passed in
Appeal No0.2740 of 1997, dated 7-2-2000 passed in Appeals Nos. 16, 20, 21, 42 to 51 of 1999,
dated 18-1-2000 passed in Appeals Nos.261 to 265, 267 to 272, 274, 276 to 279 and 281 of 1999
and dated 8-3-2000 passed in Appeals Nos.420, 421, 425, 427, 433 and 434 of 1999).

(a) North-West Frontier Province Civil Servants Act (XVIII of 1973)---

--S. 2(1)(e)---Qanun-e-Shahadat (10 of 1984); Art.114---Constitution of Pakistan (1973), Art.

212(3)---Claim of civil servants to graded pay from date of initial appointment---Service Tribunal
accepted appeals of civil servants holding them entitled to get graded pay from date of their

appointments and arrears of pay from date of filing of departmental appeals---Validity---Civil
servants were appointed on fixed pay basis as they did not possess basic qualifications at that

time---Civil servants never raised any objection with regard to their fixed pay when they were
employed or till the time they were awarded graded pay on acquiring requisite qualification---
Having once accepted fixed pay for lack of requisite qualifications, civil servants were estopped by
their conduct to claim graded pay from date of their initial appointments and they could not be

allowed to contend set after a considerable long time---Supreme Court allowed the department's
appeals. :

Muhammad Riasat SET (Science) and others v. The Secretary of Education, Government of

N.-W.F.P,, Peshawar and 2 others 1997 SCMR 1626; Province of Sindh through the Secretary,
Education Department, Karachi and 2 others v. Ghulam Rasul and 35 others 1976 SCMR 297 and

N.-W.F.P. Government through Secretary Education, Peshawar and others v. Muhammad Qavi
Khan 1996 SCMR 1011 ref.

(b) North-West Frontier Province Service Tribunals Act (I of 1974)---

—;—-IS. 4---Constitution of Pakistan (1973), Art. 212(3)---Limitation--Condonation of
delay---Contention was that respondents' appeals filed before Service Tribunal were liable to be

dismissed being hopelessly time-barred--Supreme Court condoned the_delay, which was in some
cases more than ten years, in the interest of justice and in view of the similarity of point involved,
in other cases. - '

3/1/2020, 8:25 PM
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i,

Imtiaz Ali, Addl. A.-G., N.-W.E.P. for Appellants (in- C.As. Nos. 108, 698, 699 and 701 to 712,
849 to 861, 951 to 967 and 1012 to 1017 0f2000). .

Jan Muhammad Khan, Advocate-on-Record for Appellants (in C.As. Nos.971 to 975 of 2000).
Jan Muhammad, Advocate-on-Record for Respondents (in C.As. Nos. 701 to 711 of 2000).

Fateh Muhammad Khan, Advocate-on-Record for Respondents (in C.As. Nos. 108 698 and 699
of 2000).

Khushdil Khan, Advocate Supreme Court for Respondents (in C.As. Nos.849 to 861 of 2000).

Muhammad Asif, Advocate Supreme Court for Respondents (in C.As. Nos. 951 to 967 of 2000).

Imtiaz Ali, Addl. A.-G., N.-W.E.P. for Respondents (in C.As. Nos. 971 to 975 of 2000).

Muhammad -Asif, Advocate Supreme Court for Respondents (in C.As. Nos.. 1012 to 1017 of
2000). '

Respondent in-person (in C.A. No.712 of 2000).
Date of hearing: 11th June, 2001.

JUDGMENT

MIAN MUHAMAMD AJMAL, J.---By this common judgment we propose to dispose of Civil
Appeals Nos. 108, 698, 699, 701 to 712, 849 to 861, 951 to 967, 971 to 975 and 1012 to 1017 of
2000 as they involve identical questions of law and facts.

Facts of C.A. No. 108 of 2000,

Malik Aman respondent was appointed as S.V. untrained Teacher on fixed pay by the Divisional
Director of Education (Schools), Peshawar vide order dated 15-10-1980. He was allowed graded
pay w.e.f. 1-8-1988 vide order dated 31-10-1988 after he passed C.T. examination. He also passed
M.A. examination from University of Peshawar in 1992. He filed departmental appeal on
16-1-1996 for grant of running pay and other benefits claiming that he was entitled to graded pay
from the date of his appointment. His departmental appeal was not responded within the statutory
period, as such, he filed Appeal No.340 of 1996 before the N.-W.F.P. Service Tribunal, Peshawar
(hereinafter to" be called the Tribunals), which was allowed vide impugned judgment dated
24-9-1998, the respondent was declared entitled to the graded pay w.e.f 15-10-1980 i.e. 'the date
of his appointment and he was also held entitled to the arrears from the date of his departmental
appeal. Feeling aggrieved the appellants/department preferred C.P. 256-P/98, wherein ]eave was
granted by this Court on 16-3-2000 as under:--

"Mr. Imtiaz Ali, learned Addl. A.G. N.-W.F.P., in support of this petition contended with reference
to the case of Muhammad Riasat S.E.T. (Science) and others v. The Secretary Education,

Government of N.-W.F.P. Peshawar and 2 others (1997 SCMR 1626) that besides the service

appeal being hopelessly time-barred, the learned Tribunal has erred to grant relief to the
respondent ignoring the law laid down by this Court in the case of Muhammad Riasat (supra)

20f5 . 3/1/2020, 8:25 PM
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(1997 SCMR 1626) that the civil servants were entitled to graded pay with effect from the date of
obtaining basic qualification prescribed for the post he is holding and not from the date of
appointment when he was not possessed of such prescribed qualification.

In the case of Muhammad Riasat (supra), this Court has held that the civil servants who had
accepted the terms and conditions initially offered to them wherein they were entitled to a fixed
pay of the scale without any increment and since he had attained the basic qualification from a
specific date, he would be entitled to the graded pay with effect from the date he had acquired the
basic qualification (in that case of B.Ed Examination) and not from the date of initial appointment
on temporary basis. ' ‘

- Leave to appeal is granted to consider whether the learned Service Tribunal was not justified to
follow the law laid down by this Court on the subject in the case of Muhammad Riasat (supra)
(1997 SCMR 1626). "

Almost same is the position in connected Civil Appeals Nos.698, 699, 701 to 712, 849 to 864, 951
to 967 and 1012 to 1017 of 2000.

In Appeals Nos.971 to 975/2000, the appeals of the private appellants before the Tribunal were
accepted as under:--

"On factual side, the appellants have got sufficient teaching experience at their credit. According to
the authority of the Hon'ble Supreme Court of Pakistan 1976 SCMR page 297, no distinction can
be made between a trained and untrained teacher with regard to the graded pay. Moreover,
according to the Hon'ble Supreme Coutt of Pakistan, if an employee is made to work against a
particular post, he is entitled to all the monetary benefits' attached therewith. The question of
graded pay has been thoroughly thrashed by this Tribunal and the judgments have been upheld by
the Supreme Court, of Pakistan. The reply of the respondent-department has got no cogent
objection except the trained and untrained. If a person has qualified the basic requirement for a
post from a certain date, he is fully entitled for the award of graded pay from the date of
qualification and in other cases; the person holding the post is entitled to the pay of the post and
not fixed pay. A civil servant who is made to.work against a particular post is fully entitled to all
the benefits attached to that post. So with these observations, the appeals in hand as well as the
connected 10 appeals are accepted as prayed for, with no arrears and no advance increments. No
order as to costs. Fil¢ be consigned to the record."

Feeling aggrieved, the appellants challenged the, above decision of the 3J Tribunal before this
Court through Petitions for Leave to Appeals Nos.301-P to 305-P of 2000, wherein leave was
granted as under:--

"This order will dispose of C.Ps. 301-P to 305-P/2000. All these civil petitions call in question the
legality of the order of the learned Service Tribunal whereby on the one hand they had been held
entitled to graded pay from the date of induction in service as prayed for in the petition and on the
other they were not given arrears and advance increments from the said date.

Learned counsel for the petitioners stated that this is contradictory order itself, because what was
given on one hand has been taken on the other. He stressed that the petitioner should have been
given all the benefits of graded pay from the date of joining the service. He referred to C.P.
170-P/2000 to C.P. 180-P/2000 and submitted that leave has been granted in the above cases on
the same points. We also grant leave in these petitions to consider the above submission and also
for the reasons given in the leave granting order of the other connected petitions."

3/1/2020, 8:25 PM
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Civil Appeals Nos.703 to 705 and 712 of 2000 are barred by time by 16 days and 92 days,
respectively.

2. Learned Additional Advocate General contended that the appeals of the respondents were

hopelessly time-barred from the date of their appointments as they approached the Tribunal after
the lapse of long time, in some cases it is more than ten years, therefore, their appeals were liable
to be dismissed on this score alone. He submitted that when they were employed in service they
were untrained and did not possess the requisite qualifications for the posts, therefore, they were
appointed on fixed pay as reflected in their letters of appointment. They on acceptance of the terms
and conditions of their employment joined the service. They were granted graded pay after they
acquired the requisite qualifications. They were estopped by their conduct to claim graded pay
from the date of their initial appointment as they had accepted the terms and conditions of service
when they were initially appointed. He urged that respondents were rightly given graded pay on
acquiring the requisite qualifications for the post held by them. Reliance was placed on the case of
Muhammad Riasat, SET (Science) and others v. The Secretary of Education, N.-W.F.P. Peshawar
and 2 others (1997 SCMR 1626), wherein it has been laid down that the teachers were entitled to
graded pay with effect from the date they attained basic qualification for the post and not from the
date of initial appointment on temporary .basis.

3. On the other hand, learned counsel for the appellants in C.As. 971 to 975 and respondents in
other appeals, contended that no doubt respective appellants and the respondents were untrained
teachers till they acquired the requisite qualification, whereupon they were allowed graded pay
from the date they qualified the training course, however, they served as teachers and discharged
full duties like trained teachers, as such, they were entitled to running pay alongwith annual
increments and other service benefits. Reliance was placed on Province of Sindh through the
Secretary, Education Department, Karachi and .2 others v. Ghulam Rasul and 35 others (1976

SCMR 297) and N.-W.F.P. Government through Secretary Education, Peshawar and others v.
Muhammad Qavi Khan (1996 SCMR 1011)

4. In the interest of justice and similarity of the point involved in all the cases, the delay in filing
Civil Appeals Nos.703 to 705 and 712 of 2000 is condoned.

5. After hearing the learned counsel for the parties and going through the record of the case, we are
inclined to follow the law laid down in Muhammad Riasat's case, supra as the learned Bench, after
examining the divergent decisions rendered in C.P. 204-P, 205-P of 1991 and C.P 288-P of 1993
(1996 SCMR 1011) and relying on page 1005 placitum H given in Federation of Pakistan v.
Shahzada Shahpur Jan and others (1986 SCMR 991), held as under:--

"that in the circumstances of these cases the petitioners in all these petitions had accepted the terms
and conditions initially offered to them wherein they were held entitled to a fixed pay of the scale
without any increment. Since they have attained the basic qualification from a specific date, they
are entitled to the graded pay with effect from the date they had passed their B.Ed. Examination
and not from the date of initial appointment on temporary basis. The learned Service Tribunal was,
therefore, correct to hold that the petitioners were not entitled to the graded pay with effect from
the date of their appointment and that they could claim the graded pay with effect from passing
their B.Ed. Examination. This finding of the learned Tribunal does not suffer from any infirmity of
the kind warranting our interference under Article 212(3) of. the Constitution of Islamic Republic
of Pakistan, 1973."

[t is an admitted fact that the respondents at the time of their initial appointment did not possess the

basic qualification for the post and they accepted the terms and conditions of their service whereby
they were employed on fixed pay. They never raised any objection with regard to their fixed pay
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) when they were employed or till the time they were awarded graded pay on acquiring the réqulslte
qualification.- Once the respondents had accepted .the -fixed ‘pay for the lack of requisite
_qualification, they were estopped by their conduct to claim graded pay from the date of their initial
appointment and they cannot be allowed to take a turn after a considerable‘long time to say that
they were entitled to the graded pay from the date of thelr initial appointment though they were not

qualified for the same. .
6. Cohsequently, we allow appeals filed by the department and dismiss that of the privaté
appellants i.e. C.As. 971 to 975/2000. In C.A. 962/2000 C as the respondent has not acquired the

- requisite qualification so far, therefore, the impugned judgment to his extent is set aside and he is -
declared to be not entitled to the graded pay. No order as to costs.

S.AK./G-86/S

Order aécoi’dingly.
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