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ORDER

04.10.2022

me;, w —p TN it !

1. Counscl for the appellant present. Mr. Muhammad Adeel Butt, Additional

Advocate General for respondents present.

2. Arguments were heard at great length. Learned counscel for the appellant
submitted that in view of the judgment of august Supreme Court of Pakistan

dated 24.02.2016, the appellant was cntitled for all back benefits and seniority

from the date of regularization ol project whercas the impugned order of -

reinstalement dated 05.10.2016 has given immediate cffect to the reinstatement of

the appellant. Learned counscl for the appellant was referred to Para-5 of the

representation, wherein the appellant himself had submitted that he was reinstated
from the date of termination and was thus entitled for all back benefits whereas,
in the referred judgement apparently there is no such fact stated. When the
lcarncd counscl was conlronted with the situation that the impugned order was

passcd in compliance with the judgment of the Hon’ble Peshawar High Court

“decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of

Pakistan by way of judgment dated 24.02.2016, therefore, the desired relief if

granted by the Tribunal would be cither a matter directly concerning the terms of

the above referred two judgments of the august Hon’ble Peshawar High Court

and august Supreme Court of Pakistan or that would, at lcast, not coming under .

the ambit of jurisdiction of this ‘I'ribunal to which lcarned counsel for the
appellant and learned Additional AG for respondents were unanimous 1o agree
that as review petitions against the judgment of the august Supreme Court of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of

Pakistan and any judgment of this T'ribunal in respect of the impugned order may

not be in conflict with the same. Therclore, it would be appropriate that this .

appeal be adj'ourncd sinc-dic, lcaving the partics at liberty to get it restored and

decided after decision of the review petitions by the august Supreme Court of

Pakistan. Order accordingly. Partics or any of them may get the appeal restored

and decided cither in accordance with terms of the judgment in review petitions
or merits, as the case may be. Consign.,
-

seal of the Tribunal on this 4" day of October, 2022.

(I'adstha me)/ - (Kalim Arshad K
Mecmber (12) ' Chairman

3. Pronounced in open court in Peshawar and given under owr hands and

i



» 03.10.2022

Junior to counsel for the appellant present. Mr. -
Muhammad Adcel Butt, Additional Ad\}ocatc General

for respondents present.

I'ile to come up alongwith connected Service

Appeal No. 1119/2017 ftitled “Roveeda Begum' Vs,

Government of Khyber Pakhtunkhwa™ on 04.10.2022

bc_l’orc D.B. : o Q

(I'arecha Paul) (Kalim Arshad Khan)
Meémber (1) Chairman




29.11.2021 . Appellant present through codnsei. '
Kabir Ullah 'Khéttgk learned Additional Advocate
General alongwith Ahmad Yar A.D for respondents present.
‘ A request for adjournment was made on the grounds
rhentioned in the order datéd 11.03.2021; allowed. To come up
for arguments on 28.03‘.2022' before D.B.

M
(Atig ur Rehman Wazir) - . (Roziha Rehman) "
Member (E) ' Member (J)

28.03.2022 - Learned counsel for the appellant present.

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General

for the respondents present.

File to come up alongwnh connected Service Appeal
No.695/2017 titled Rubma Naz Vs. Government of Khyber

A Pakhtunkhwa on 23.06. 2022 before the D.B.
v o~ )\Z
‘ R , N

(Rozina Rehman) o (Salah-Ud-Din)
Member (J). _ Member (J)

N2
L,J

[\)
o

06.20 Learned counsel for the appellant present. Mr. Ahmad Yar Khan,
Assistant “Director (Litigation) alongwith Mr. Riaz Khan Paindakheil,

Assistant Advocate General for the respondents present.

File to come up alongwith connected Service Appeal No. 695/2017
titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022
before D.B.

(MIAN MUHAMMAD) Y (SALAH-UD-DIN)
MEMBER (EXECUTIVE) ~ MEMBER (JUDICIAL)




A

| ‘16.12.2020 Junior to c‘bunsel for the appellant present. Additiorial'

v
. OB

AG alongw1th Mr. Ahmad Yar Khan AD(nganon) for --

respondents present

. Former . requests for. adjournment as learned senior

counsel for the appellant is engaged today before the

Hon’able High Court, Peshawar in different cases.

djourned to 11.03;2020 for arguments before D.B.

' (Mian Muhammad) -+ Cha\lr an
Member (E) ’ ' o

11.03.2021 Appellant present through’ counsel.

Kabir Ullah Khattak Iearned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present

File to come up anngwith,connected appeal No.695/2017
titled Robinaz Vs. querhment of Khyber Pakhtunkhwa, on

01.07.2021 before D.B.

"(Rozina Rehman)
/Member (J)

(Mian Muhamma
Member (E)

W

'01.07.2021 - Appellant present thfngh counsel.

Muhammad Adeel Butt, Additional Advocate General for

respondents present.

File to come u.p aloh_gwith connected Service Appeal
N0.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

¢

(Rozina Rehman) . Chairman
Member(J)-




| 03.04.20‘2‘0 - Due to public holiday on“account of COVID-19, the case is -
| adjourned for the same on 30.06.2020 before D.B. -

0 A- 0D
ks Due 4 cm'q ) He cate
K Md’@mc/“fc 24 46 502
;’” '.\)\‘
29.09.2020 Appellant present through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar Khan A.D for respondents :

present.

An application seeking adjournment was ﬁ!e'd in
connected case titled Anees Afzal Vs. Government on
the ground that his counsel is not available. Aimost 250
connected appeals are fixed for hearing today and the
parties have engaged different counsel. Some of the:
counsel are busy before august ngh Court while some .

~are not available. It was also reported that a review
petition in respect of the subject matter is also pending
in the august Supreme Court of Pakistan, therefore,

case is adjourned on the request of counsel for

appellant AGrarguments on 16.12.2020 before D.B

C o)
(Mian Muhamrl%d)/ (Rozina Rehman)

Member (E) ' Member (J)
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26.09.2019

Junior counsel for the appellant and Mr. Kabirullah Khattak,
Ad_'ditional AG for the respondents present. Junior counsel for the
appellant requested for adjournment on the ground that learned senior
counsel for the appellate is busy before the [Honble Peshawar High
Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for arguments before D.B.

-

"~ (HUSSAIN/SHAH) (M. AMIN ‘N KUNDI) -
MEMBER MEMBER

11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa' Bar
Council. Adjourn. To come up for further proceedings/zirguments on
25.02.2020 before D.B.
/
T
Member Member -
25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir

Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for the appellant seeks adjournment as
learned counsel for the appellant is not available. Adjourn.

To come up for arguments on 03.04.2020 before D.B.

2y N/

Member ~ Member



16.05.2019 Clerk to counsel for the appeilant and Addl: AG for N
' respondents present. Clerk to counsel for the appellant ‘seeks
. adjournment . as - learned counsel for the appellant was busy
. before the Peshawar High Court Peshawar. Adjourned to
ah 03.07.2019 before D B.

(Ahmad Hassan) (M. Amin Khan Kundi)
Member : Member
03.07.2019 Counsel for the appellant"and Mr. Riaz Ahmad Paindakheil,

Assnstanb AG alongwith Mr. Zaklullah Senior Auditor for the respondents L

plesent Leamed counsel for the appellant requested for adjoumment

Adjourned to 29.08.2019 for arguments before D.B.

Y

(Hussain Shah) - - (M. Amin Khan Kundl)

Member Member
\]uvs\e'f to

20.082019 /' Learned counsel for the appellant and Mr. Kabir Ullah Khattak .

S
ok

léarned Additional Advocate General alongw1th Zak1 Uliah Semor‘ o

Jun“{ tb

Auditor present. / Learned counsel for the appellant seeks '

adjournment. Adjourn. To come up for arguments on 26.09.2019

before D.B.

()

Member ' ember




S
07.11.2018 Due to retiremeht of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

come up on 20.12.2/.01_8.'

20.12.2018 Counsel for the appellant present. Mr. Kabirullah Khattak,
Addition'a[ AG for the respondents present. Learned counsel for

the appellant requested for adjournment. Adjourned. To come up

L

mh
~ (Muhammad Amin Khan Kundi)
Member Member

for arguments alongviith connected appeals on 14.02.2019 before

D.B.

14.02.2019 . Clerk of counsel for the appella’ri{ f)‘resent Mr. Kabirullah Khattak,

“+
%

".Ad:ilitional AG alpﬁgWith Mr. Sagheer Musharraf, Assistant Director énd
‘Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of
Khyber Pakhtunkhwa Bar Council, leamed cqunsel for the éppellant is not -
ﬁvailable today. Adjourned to 25.Q3 2019 for arguments -alongwith

2ty
Vh P

connected appeals before D.B. o )"

e

(HUSSAIN SHAH) " " «-,(MUHAMMAD AMIN KHAN KUNDI)

MEMBER MEMBER
25.03.2019 Due to non available of D.B the case is adjourned for
| the same on 16.05.2019 before D.B.




= " - . s o
o ,’.b - ' RIYS : S o

- 07.11.2018~ - > Du’e to retireme‘nt of Hon’ble: Chairman, -thel
| | Tribunal is defunct. Therefore the case is adjourned To

come up on 20. 12 2018

120.12.2018 Counsel for the appellant pfesent. Mr. Kabirullah Khattak,
) . Additional AG for the respondents present. Learned counsel for
the appellant requested for adjournment. Adjourned. To come up

: for ‘arguments alongW|th connected appeals on 14.02.2019 before

»

D.B. , -
' (Hussain Shah) - (Muhammad Amin Khan Kundi)
Member Member
14.02.2019 Clerk of counsel for the appellant present. Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Sagheer Musharraf, Assistant Director and
Mr.‘Zakiullah' Senior Auditor for the respondents present, -Due to strike of
Khyber Pakhtunkhwa Bar Council, learned counsel for the appellant is not

available today Adjourned to 25.03.2019 for arguments alongw1th ,

connected appeals before D.B.

| 4. |
(HUSSAIN SHAH) (MUHA%:N KHAN KUNDI)
MEMBER . MEMBER
- .25.03.2019 Due to non available of D.B the case is adjourned f01

the same on 16.05.2019 before D.B.

o
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Clerk to counsel for the appellant and Mr. Kabir
Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for the appellant seeks
adjournment on the ground that Learned counsel for the
appellant is busy before Hon’ble Peshawar High Court
Peshawar. Learned AAG requested that the present
~service appeal be fixed alongwith connected appeals for
03.08.2018. Adjourned. To come up for arguments
alongwith connected appeals on 03.08.2018 before D.B
N\ | . ([
(Ahmad Hassan) (Muhammad Hamid Mughal)
Member Member

03.08.2018 Appellant absent. Learned counsel for the appellant is also
absent. However, clerk of counsel for the appellant present and °
requested for adjournment on the ground that learned counsel for.
the appellaﬁl is busy before the Hon’ble Peshawar High Court.
Mr. Kabirullah Khattak, Additional AG alongwith Mr. Sagheer
Musharaf, Assistant Director for the respondents present.
Adjourned. To come up for arguments on 27.09.2018 before D.B

alongwith connected appeals.

N (Ahmad Hassan) (Muhammad Hamid Mughal)
Member (I2) Member (J)

27.09.2018 Clerk of counsel for the appellanttand Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
general strike of the bar, arguments could not be heard. Adjourned.
To come up for arguments on 07.11.2018 before D.B alongwith

3

connected appeals.

sy

(Ahmad Hassan) (Muhammad Amin Kundi)
Member (E) . Member (J)




? b 06.11.2017 4 . O Counsel- for“the appellant present. Preliminary arguments
Famlly Welfare Assistant (BPS-05) in a project on contract basis
on 03.01.2012. Thereafter the project was converted on current
budget in 2014. Employees of project were not regularlzed so they
went into litigation. Finally in pursuance of Judgment of august '
Supreme Court of Pakistan services of the appellant and\\others'
were regularlzed with immediate effect vide impugned order’ dated
05.10.2016. They are demanding regularization w. ¢. from the date
of appomtment Departmental appeal was preferred on 20.10. 2016
whlch was not. responded within stipulated, hence, ‘the mstant

v serv1ce appeal. The appellant has not been treated according to law

{ and rules. w1
o v
BRUNERER s .
eres i ~ Points urged need consideration. Admit subject to dept%lt
of security and process fee within 10 days, notices be issued to J;e
e ‘tespondents for written reply/comments for 18.12. 2017 before
. ' ‘- * \
}
(AthAD HASSAN
MEMBER;:.

b

| 18.12.2017 Clerk to counsel for the appellant preseht.

Mr. Muhammad Jan, Learned Deputy District

Attorney for the respondents present. Clerk toj':i
| Mm“wmmqmd counsel for th.‘e appellant §'u.bmitted'applicationv
ant; for the extension of date to deposit security and

process fees. To come up for. written
reply/comments on 06.02.2018 before S.B
q ‘

Hamid  Mughal)
' MEMBER

(Muham

W

5

o ~ heard and case file perused. Initially the appellant v was appellant as ,
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Form-A
FORMOF ORDERSHEET
Court of
Case No, 1122/2017

i

S‘.No', Date of~or‘der Order or other proceedings with signature of judge
- proceedings - :
i %
" 1 12/10/2017 The'appea_l of Mr. Farhad Ali presented today by Mr.
H Javed lgbal Gulbela Advocate, may be entered in the Institution
/ ' Register and put up to Worthy Chairman for proper order
’.'; please. |
}I
: | ﬁ“(3;%5?1?—7‘(ﬁ-ﬁlfvI N
}2 23 ([c?{ 1 This case is entrusted to S. ‘Bench for preliminary hearing

to be put up there on _© é//l/l?

S

HATRMAN




TRIBUNAL PESHAWAR

-AI‘nRé-‘SF;A [[2 2 /2017

Mr. Farhad Ali

VERSUS

;Govt, ofAKhyber Pakhtunkhwa and others -

A BEFORE THF HONBLE KHYBER PAKHTUNKHWA SERVICES

910 |-

- INDEX . -
| S# Descrlptzon of Documents Annex | Puges.
1. -| Grounds of Appeal - 1-8
|2 | Application for Condonation of delay
13 | Affidavit. - 11
. |4 | Addresses of Parties. E , 12
|5 | Copy of appointment order » YA” - 13-
|6 | Copy of order dated 26/ 06/ 2014 in W.P “B” P -2
| -1 No. 173072014 -
7 | Copy of CPLA No. 496-P/2014 N GO PA TS L
8 | Copy of the impugned re-instatement DRI 5 8 ;
’ order dated 05/10/2016 /2 5:3:;::.»:-‘::-\;3 SRS
19 .,Copy of appeal “E” 2930
110 | Copy of CPLA NO. 605-P/2015 FT =Sy
|11 | Other documents (T, VY= 3P
|12 | Wakalatnama ! Y

 Dated: 03/10/2017

Appellant

SAGHIR IQBAL GULBELA
Advocate High Court |

Peshawar

Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawdr:._ N




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
' SERVICES TRIBUNAL PESHAWAR |

Khyber rnkmukhwa .
Service Tribanal

| _InReS.A ([&d /2017 n..wymo_ﬂ_é_z

Mr. Farhad Khan S/o0 Zahidullah R/o Mohallah Daftaerlllage :
Toru, Mardan.

(Appellani) S

VERSUS

pacal kAL ?

1. Chief -Secretary, Govt. of Khyber Pakhtunkhwa o .

. Peshawar.

2. Secretary Population Welfare Department Khyber
~ Pakhtunkhwa at Civil Secretariat, Peshawar. .
3. Director General, Population Welfare Department R/ o

.. Plot No. 18, Sector E-8, Phase-VII, Peshawar. ;‘ |
4 Accountant General, Khyber Pakhtunkhwa .
- ~Accountant General Office, Peshawar Cantt, Peshawar

5 D1str1ct POpulatlon Welfare Officer Mardan.

................. (RespondentS)

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA |

SERVICES TRIBUNAL ACT -1974 FOR GIVING : g
RETROSPECTIVE EFFECT TO THE APPOINTMENT .
ORDER DATED 05/10/2016 IN ORDER TO INCLUDE

PERIOD SPENT SINCE BRINGING THE PROJECT IN.
QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL

 THE APPOINTMENT ORDER DATED 05/10/2016 WITH . -

- ALL BACK BENEFITS, IN TERMS OF. ARREARS.
- PROMOTIONS AND SENIORITY, IN THE LIGHT OF—.'_
TUDGMENT AND ORDER _DATED 24/02/2016 |

~ RENDERED BY HON'BLE SUPREME COURT OF‘_" o

"PAKISTAN IN CPLA 605 OF 2015.

i edtp—day

CEistrar

| -)y[m,‘[,7»_




Respectfullv Sheweth

1 That the appellant was 1mt1ally appomted as o

Farruly Welfare Assistant (Male) (BPS-5) on _‘ -

. contract basis in the District Populahon Welfare |

- Office, Peshawar on 03/01/2012. (Copy of the_‘

‘_appomtment order dated 03/01/2012 is annexed;

| :as Ann “A").

That it is pertinent to mention here that in the

-'-'1n1t1al appointment order the appomtment was': -

although made on contract basis and till pro]ect"

' life, but no project was mentioned thereln in the., B

- appointment order. However the serv1ces of the

o '~appellant alongwith hundreds of other employees “

- were carried and confined to . the Prolect- .

Prov151ons for Populatron Welfare Programme 1n = PR

| Khyber Pakhtunkhwa (2011-14)”. .

. T hat later-on the project in question was brought - -

- from developmental side to Currant and regular,‘

81de vide Not1f1cat1on in the year 2014 and the l1fell'- '

o of the project in question was declared to bef'

| ‘culrmnated on 30/06,/2014.

That instead of regularizing the .Vse'r'vice of the =

~ appellant, the appellant was terminated vide the




Ty

. ifflpugned office order No. F. No. 1 (1)/Adrnn / R
- 2012-13 /409, dated 13/06/2014 W.e,f 30/ 06/ 2014.’__ o

: That the appellant alongw1th rest of hlS colleagues-- .
| '1mpugned their termination order ‘before the »' o
_; Hon’ble Peshawar High Court Vlde W.P# 1730-‘
P/2014, as after carry-out the termlnatlon of the.‘ o
o "..‘._‘appellant and rest of his colleagues, the’il B
respondents were out to appomt the1r blue-eyed B
. ._'on.es upon the regular posts of the demised _pro]ect =

-+ iIn question.

. That the W.P# 1730-P/2014 was allowed by the

Hon'ble Peshawar High Court Peshawar Vide ‘th-_e

| '.':ju'dgment and order dated 26/ 06/ 2014. ('C0pyv'o"fv~~ o
order dated 26/06/2014 in W.P # 1730- P/2014 is f |

: annexed herewith as Ann “B”).

.A tThat the Respondents 1mpugned the same before a '_
the Hon’ble Apex Court of the country in CPLA' ,' ”‘ |
. " No. 496-P/2014, but here again good fortune of'-f.' |
N | ‘,,'the appellant and his colleagues prevalled and the .

- :CPLA was dismissed vide ]udgment and order o

- - dated 24/02/2016. (Copy of CPLA 496—P/2014 is )

: annexed as Ann “C”).

8 That as the Respondents were’ reluctant to, '.

:1mp1ement the judgment and order dated:'




'..26/06/2014 so initially filed COCH 479-P/2014,

- which became infructous due to suspension order y

"f"from the Apex Court and thus that COC No 479-',’

P/ 2014 was dismissed, being in fructuous V1de'

. order dated 07/12/2015.

That after dismissal of CPLA No 196-P/2014 by
fhe Hon’ble Apex Court on 24"/ 02/ 2016 the =  _ .
| '- .appellant alongwith others filed - another COC#W ”
- . 186- P/2016, which was d1Sposed off by the' |
: . -‘Hon ble Peshawar High Court vide ]udgment and .
: order dated 03/ 08/ 2016 with the dlrec’aon to the - -

.~Respondents to implement the ]udgment dated'__

e 26/06/2014 within 20 days.

)

_aforementioned ~ COC# 186 -P/2016 t'hg_,- ..

11
p /2016 before the August High COUrt that thé:' N
- "__';'appellant was re-mstated vide the 1mpugned“ L

office order No. F.No.2(16) 2015-16-VIL dated

- ._;..101 /07/2014 i.e date of regulanzahon of the pro]ect

That inspite of clear-cut and strict d1rect10ns as. m_‘,

o ,Respondents were reluctant to 1mplement the-'

' ]udgment dated 26/06/2014, Wthh constramed '_

the appellant to move another COC#395-P/2016. | |

That it was during the pendency of ,COC No.395—

" i '05 /10/2016, but with immediate effect 1nstead |
VVW e.f 01/02/2012 i.e initial appomtment or at least |

| in queshon (Copy of the 1mpugned offlce re-":' o




ERET)

o " instatement order dated 05/10/ 2016.and postlng' R

| _forder are annexed as Ann- “D").

That feeling aggrieved the appellant prepared a

‘Departmental Appeal, but 1nsp1te of laps of

,statutory period no findings were made upon the

_the office of the Learned Appellate Author1ty for:-‘

" :same, but rather the appellant repeatedly attended _' o

) ‘dlsposal of appeal and every tlme was extended{';-"

i'posrtlve gesture by the Learned Appellate'f’

. and that constrained the appellan’c to wait tll the

13.

- "Author1ty about disposal of departmental appeal'

. _dlsposal which caused delay in fllmg the 1nstant R :
" appeal before this Hon'ble Trlbunal and on the- ;
: ~-f..other hand the Departmental Appeal was also
either not decided or the dec1sron is n0t~__; L
| -‘;"‘comrnumcated or intimated to the appellant a

.(COpy of the appeal is annexed herewith aslli.‘ |

o annexure ”E”)

That feehng aggrieved the appellant prefers the ‘:'

o fmstant appeal for giving retrospectlve effect to the_'_ |
_appomtment order dated 05/ 10/ 2016, upon theh_' :

o .followmg grounds, inter alia:-

b 1,.;Groun'ds:v

A That the impugned appomtment order dated"_' VI‘

| - 05/ 10/2016 to the extent of g1v1ng 1mrned1ate7-j |




M '- effect” is illegal, unwarranted and is hable to be_

mod1f1ed to that extent. -

| B That in another CPLA No. 605 of 2015 the Apex» |
Court held that not only the effected employee is S
- to be re-instated into service, after conversron of R
" the project to currant side, as regular C1v11 Servant o |
- but as well as entitled for all back,beneflts for _the N
p‘eﬁod they have worked with the project_or the‘ o
KPK Government. Moreover the Service“of. the -
"Appellants, therein, for the inter\?erxing period'-i e
| from the date of their terrmnatlon till the date of o o
’-thelr re-instatement shall be computed towards
| the1r pensionary benefits; vide ]udgment and:' -‘
o order dated 24/02/2016. It is pertment to'mention | |
" here that this CPLA 605 of 2015 had been dec1ded; o
~ alongwith CPLA of 496 of 2014 of the Appellant'”

'on the same date

C That thus by virtue of 2009 SCMR page- 01 the o
: appellant is entitled for equal treatment and is
--thus fully entitled for back beneflts for the perlod -
 the appellant worked in the project. or with the-k" o .
o Government of K.P.K. (Copy of CPLA 605/2015 ls -

- annexed as Ann- “F”).

' D.That where the posts of the appellaf’lit_»wie.ht. on

‘regular side, then from not reckoning the benefits




from that day to the appellant is not only 1llegal

‘ and void, but is illogical as well. -

o E That where the termination was declared as 1llegal -

"and the appellant was declared to be re-lnstated”

into service vide judgment and order dated'

_26/ 06/2014, then how the appellant can be re—’_,j o

instated on 08/ 10/ 2016 and that too wrth.

| _1mmed1ate effect.

That attltude of the Respondents constrarned the .

R appellant and his colleagues to knock the doors of | |

.' the Hon’ble High Court again and again and were

5 N .jeven out to appoint blue-eyed ones to flll the posts_‘

N of the appellant and at last when strlct d1rect10ns o

- were issued by Hon'ble Court, the Respondents'_'.' o

. R Vent out their spleen by giving 1mmed1ate effect to. :_-
the re-instatement order of the appellant which -

. approach under the law is 1llegal.

G That where the appellant has worked regularly

| and punctually and thereafter got regularlzed thent o -i L

under rule- 2.3 of the pension Rules— 1963, the‘ -

appellant is entitled for back beneflts as well

H That from every angle the appellant is fully.'

entltled for the back benefits for the perlod that,':,..

. | the appellant worked in the sub]ect pro]ect or W1th -

the Government of K.P.K, by g1v1ng retrospectlve';';




ﬂ 7 effect to the re-instatement order dated =

- 08/10/2016.

L T hat any other ground not raised here may"- o
grac1ously be allowed to be ralsed at the tlme of - |

_ arguments

. 1t 1s, therefore, most humbly prayed 'tlza_t-' on
 acceptance of the instant Appeal the impugned re-
. Instatement order, dated 05/1 /2017 may graciously be -
N 4'-‘.modiﬁ'ed to the extent of ‘immediate effect” and the re- .
o - Instatement of the appellant be given  effect w.e.f
, 01/07/2014 date of regularization of the project in
o questzon and converting the post of the appellant from
developmental and project one to that of regu]ar one, Wztb, N
o -all back benefits in terms of arrears, . seniority and o
- promotzon | |

| Auy other relief not specifically asked for ma y also B
o : graczousbf be extended in favour of the appellant in t]ze,
A czrcumstances of the case.

~ Dated: 03/10/2017.

% SAGHIR IQBAL GULBELA -
- Advocate High Court |

S C Peshawar. :

-"'NOTE- | o
No such like appeal for the same appellant upon o

B .";the same subject matter has earlier been' filed by me, .
S ‘prlor to the instant one, before this Hon’ ble Tribunal.

" Advocate.




S N BEFORE THE HONBLE KHYBER PAKHTUNKHWA
I TRIBUNAL PESHAWAR

InReSA_______ /2017
Mr. Farhad Ali
VERSUS

i Govt. of Khyber Pakhtunkhwa and others o

' APPLICATION FOR CONDONATION OF DELAY

. RESPECTFULLY SHEWETH,

1. That the petitioner/Appellant' s | ﬁlmg | th'e :

" accompanying Service Appeal, the contents of whieh- '
- may graciously be considered as 1ntegral part of the-

- 1nstant petition.

S 2 That delay in filing the accompanying 'appeal was
" never deliberate, but due to reason for beyond -

- control of the petitioner.

3. That after filing departmental appeal on 20-10 '2016".'- |
the appellant with rest of their colleagues regularly

| attended the Departmental Appellate Authorrty and*
| ~ worthy Departmental Authority for dlsposal of thef-

~departmental appeal, but in spite of lapse of statutory o
rating period and period thereafter till ﬁlmg» th.e‘ '

- - communicated the decision if any made thereupon.

~every time was extended p051t1ve gestures by the.‘

'. ‘ ' .accompanying service appeal before this Hon'ble .

Tribunal, the same were never ‘decided or never .




. 4 That besides the above as the accompanymg Serv1ce'.

Appeal is about the back benefits and arrears there_pf '»

- and as financial matters and questions are involved

. which effect the current salary packagé regularly etc. .

_ of the appellant, so is havmg a repeatedly reckomng_ o L

R cause of actlon as well.

z
¥
7

5. That besides the above law .élwav% fav’Oré: .

- -adjudication on merits and techmcahtl 354 must_'

~always be eschewed in doing Justme and dccndmg '_

' cases on merits.

-

o It is, therefore most humbly prayed that on -
_acceptance of the instant petition, the delay in fi lmg "
" of the accompanying Service Appeal ‘may .
graciously be condoned and the accompanying .
. Services Appeal may very gracwusly be decxded on

L - merits. : M

 Dated: 03/10/2017

Petltloner/Appellant

» JAVED AL‘GHLBELA

&E ' E
~—~SAGHIR IQBAL GULBELA
Advocate High Court |
Peshawar.




X -A'BEFORE THE HONBLE KHYBER PAKHTUNKHWA RVICES

TRIBUNAL PESHAWAR

" InReSA_ /2017
Mr. Farhad Ali
VERSUS

o Govt of Khyber Pakhtunkhwa and others

AFFIDAVIT

L Mr. Farhad Khan S/o Zahidullah R/o Mohallah'_ -
) DaftariVillage Toru, Mardan, do hereby Solemnly affirm
'and declare that all the contents of the accompamed-- a

appeal are true and correct to the best of my knowledge -

o - and belief and nothing has been concealed or Wlthheld' S

: 'from thls Hon’ble Tribunal. o E

" Javed Iqbal Gulbela
" Advocate High Court
o Peshawar. . -

' DEPONENT =~



. BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES
- 'TRIBUNAL PESHAWAR |

InReS.A_ /2017

Mr. Farhad Ali
VERSUS

o B GO?t. of Khyber Pakhtunkhwa and 'o_theré‘

' ADDRESSES OF PARTIES

3 A_IiPEL‘LANT. |

Mr Farhad Khan 5/0 Zahidullah R/o Mohallah DaftanVlllage L
Toru, Mardan | |

- - RESPONDENTS:

| 1. Chief - Secretary, Govt. of Khyber Pakhtunkhwa )
~_ Peshawar. .
2. Secretary Population Welfare Department Khyber:
. Pakhtunkhwa at Civil Secretariat, Peshawar. .
~ 3. Director General, Population Welfare Department R/ o
7 " _Plot No. 18, Sector E-8, Phase-VII, Peshawar. L
. 4 Accountant General, Khyber Pakhtunkhwa at -
A ;Accountant General Office, Peshawar Cantt Peshawar
s Dlstrlct Population Welfare Offlcer Mardan

o ‘.‘-Dated 03/10/ 2017

Appellant

Through
7 JA AL GULBELA

SAGHIR I QBAL GULBELA
Advocate High Court
Peshawar. ~




= )

: Y,

bl s | et o owmiek gd a sk ! Chdtes 7 b . .. .
e L IR S e e e, o

Office of the . . N
District Population Welfare Officer Mardar. -
Irum Colony Near Caltex Petrol Pump.  Ph# 0937-9230035

- | F.No. 2(4)/2012/Admn
Dz'ited Mardan the_2.¢, /02/2012

OFFER OF APPOINTMENT.

Consequent’ upon the recommendation of the Departmental Selection

Committee (DSC), you are offered of appointment as Family Welfarc Assistant (Male)

BPS-5 on contract basis in Family Welfare Centre Project, (ADB-Project) Population
Welfare Department Khyber Pakhtunkhwa to the Project on the following terms and
conditions. ’ :

TERMS & CONDITIONS.

I. Your appointinent against the post of Family Welfare Assistant (Male) BPS-5 is
Ppurely on contract basis for the project life. This Order will automatically stand
- tenminated unless extended. You will get pay in BPS-§ (5400-260-13200) plus
- usual allowances as admissible under the rules, .
2. Your services will be liable to termination without assiguing any reason during
the currency of the agreement. In case of resignation, 14 days prior notice will be
require, otherwise your 14 days pay plus usual allowances will be forfeited.

" 3. You shall provide Medical Fitness Cettificate from the Medical Superintcndcnt_ of

the DHQ Hospital, concernéd beforé joining service.
4. Being contract employee, in no way- you will be treated as Civil Servant and in
- case your performance is found un-satisfactory or found committed any mis-
conduct your service will be terininated with the approval of the competent
authority without adopting the procedure provided in Khyber Pakhtunkhwa
(E&D) Rules 1973 which will not be challengeable in Khyber Pakhtunkhwa
Service Tribunal/any Court of law. . .

5. You shall be held responsible for, the losses accruing to the Project due to your
carelessness of inefficiency and shall be recovered from you.

6. You will peither be entitled to any pension or gratuity for the service rendered by
neither you nor you will contribute toward GP Fund or CP Fund.

7. This offer shall not confer any right on you for regularization of your service
against the post occupied by you or any olher regular posts in the Department.

8. You have to join duty at your own expenses. '

9. If you accept the above ferms and conditions, you should report for duty 1o the
District Population Welfare Officer, Mardan Witﬂin 15 days of the receipt of this
offer failing which your appointment shall be considered as cancelled.

10. You will execute a surety band with the department. )

Note: This offer of appointment is Subjcct to_verification of academic and
cxperience certificates.

(ASGHAR KHAN)
. 'DISTRICT POPULATION WELFARE OFFICER
Farhad Khan _
S/Q Zahidullah. ’ B
Mohallah Daftari Villalge Toru Mardan.
No._2(4)/2012/Admn Dated Mardan the

Copy forwarded to the:- | | ‘ | . ._"& A

L. PS to Director General, Government of Khyber Pakhtunkliwa, Population Wefire

Department, Peshawar for information please.
~ 2. District Accounts Officer, Mardan for information plegse.’

3. Accountant/Office Assistant for information and ncceés 11'y action.
4. Personal F ile. {. ‘
DISTRICT PO?ULA' TON WELFARE OFFICER
MARNDAN




LET
COURT,
LN

L4 UG
._/UIJ/C//I 1 J)_/;'!‘/I 1¢Y

._‘|~a .c, ‘M\(,,,(“ “,,! Lo

u//\,/ //”: -/'—“;L./_)L_'!:‘

ANV l\ K\\t‘\

'.-.(."‘T)OI;( (:u{ C R W ey (O NIEe i:\-('
“"“‘-—l—‘___

~ P gl A P
.\\\Jj\ i\ I\(~| -

WHRRE W RN AT o W e

sute
e

iy woy of instant .

urit’ pedition, . petitionces seef issuance

of cu Gpproprivce

s

Wit for Hectaration ey have bees

to the effece thot o
fI* _,r"nj‘.),'a‘c'fu."n ted o

athe POty under oy Scheme "Provision

‘of °Cnpc.lauan Wr.lrarc Prograrneme wliich  hos

Leen

'fb,rd-yyhtg;.ofrg',régular budget and the "gosts on

which the |

- petiti onsr.. gare working have

becomc regular/permanenr

515, heace oo ut:oners are enutled to he

/'L.JLI/CH‘I.{GJ in

‘{}'/?.i.;,‘wf _/r,_?i'l_r_:t'.-'ft'cfjuluri..'alfou Sfother SCaff i wienitar rojects,

,uu:( \;Jydr_uc, fyo




Better Coavﬁ_ﬁ{ A !{

JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT - ’

. W.P.No.1730 of 2014
. With CM 559:P/14 An/CM 600 and 605/14

JUDGMENT

" Dateofhearing __ 26/06/2014
~ ‘Appellant: Muhammad Nadeem .... By Mr [jaz Anwar Advocate
o Respondent Govt. tc by Gohar Ali Shah AAG..

- NISAR HUSSAIN KHAN. J:- By way of in_stant writ _>
~-p‘etit:io,n, petitionefs seek issuance of an appfepﬁéte.Wﬁt o
for declaratlon to the effect that they have been vahd1ty~
‘ appomted on the posts under the scheme “Prov151on of -
o A'Po.pulatlon Welfare Programme” which has been breught
: ‘"o_n‘ regular budget and the posts on which the.petitibone‘rs :
: .afe -working have become regular/permanent pests'?'hence ,
peftifieners are entitled to be regularized in line with’ the |

"-Re’g'ﬁl'aﬁzation of other staff in similar projec.ts and -

'feluCtance to this effect on the part of responde
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- Regularization of the petitioners is illegal, malafide
and fraud upon their legal rights and as a
consequence petitioners be declared as regull'ar‘ civil

‘servants for all intent and purposes.

2. | Case of the petitioners is that the PrQViI}‘ciail-' |
| 'Goxlz'érnment Health Departme_;nt approved a-s__ch'émc;- }
t  lahall_nély Provision fbr Population | '. Wg‘lfare |
o '_i.Pr'c')g_ramme for périod of ﬁve:yeafs from 2(‘)1‘0 to
- 2015 for socio-economic. ‘well being of the_

| do&ntrodden citizens and improving the their duties

o ‘.tO;;c_ih.e best of their ability with zeal andv zest which‘

: mode the project and scheme successful an.d‘- result - |

 10.rie‘nted~ which constrained the Government: to

- con\'/:ert it from ADP to current budget. Since whole

',bveen" discriminated who are entitlg

scheme has been brought on the regular Side, so the
_erri.plloyees of the scheme were also to be absorbed. |
- On the same analogy, same of the staff members

s

~ have been regularized whereas the petitionefs' have -

E tré_atment.
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o 3. .-‘:: - Same of the applicants/interveners namely A_;mal and 76
.‘ o'thefs: have filed C.M:No. 600-P/2014 "and another 'al.ikle»
o C;M.N;).GOS-P/ZOM by Anwar Khan and 12 others h'ave'-p.rayé:d for ’
" their 1mpleadment in the writ petition with the contention that thay
~ are. all sieving in the same scheme/project namely Prov1s1on for\
§ lPopulatlon Welfare Programme for the last five years It is :

B -contended by the applicants that they have exactly the same case as .'
averred in the main writ petition, so they be 1mpleaded in the main - N
wﬁt petltlon as they seek same relief against same respondents.

-j‘Le,arned AAG present in court was put on notice who has got nb
. objection on acceptance of the applications and impleadment:(‘)f tﬁe
: appiiéépts/[nterveners in the main petition and rightly so when all
: the applicants are the employees of the same Projec£ and':ﬁé;/e ébt :
 same’ gﬁevance. Thus in‘stead- of forcing them to ‘ﬁlq s‘eparéte_ ‘
_ 'l .petiti:o.ns. and ask for comments, it would be just and proi)er tﬁaf _their‘ -
- _fa‘g,e -lj)e_"decided once for all through the same writ p'etitiofl as they

stand on the same legal plane. As such both the Civil Misc.

appli(éatiqns are allowed

W




‘cnf,ap;m:‘or.t.. chall be treoted as pulitivhers in the

SpeLition’) vilie weould Theoountitled (o thie swinc

Lreealiente o

"::" Lamments of respondents were called which: - .0~

ingly filed in which respandcnts have admitted "

roject has been converted into Regulur/Current '

Jacc, of—fh.c',_bgdijct for the year 2014-15 und all the posts

- ,.y)év_t_-'__{:'a_%h_'é' under the arnbit of Civil servants Ack, ryys and L

Promotion und- Transfer Ruies, 1989,

mppointrent,’
Ho.ucucr,r}*cy ;:on;cndcd that the posts will oe advertised -

K

“undér: the procedure loid down, . for which the’

-:--éh't—fribh_cf:",‘Wo,uld be free to compete aloagwith others..

Ho}-’ipvér,ﬂﬁ‘_t_f:jcir,a'gc factor
relaxdtion-of upper age limit rales.

s

We have heard learnced counsel for the |

and -the learncd Additional Advocate Generol.

Landihove ¢lio gone through the recurd with theie vedualilc.

shall be considered, under ‘rhc " oo



A A
. T

| Prbmotion and Transfer Rules, 1989.

' ,Honéver, their age factor shall be considered under

the relaxation of upper age limit rules

* petitioners, and the learned Additional Advocate -

Better Copy (¥) @ .

."And the applicants shall be treated as. petitioners in
- the main petition who would be entitled to the same

" treatment.

| 4 ~., Comments of respondents Wer.e._‘cai;_l.ed‘ -
i whlch were accordingly filed in which "res'pbndents'
| have admitted that the Project has been .coﬁverted,-
_ 1nto .Regular/Current side of the budget for thé year
: _..‘_2‘:0:-14-2015 and ali the posts have come uh_dér the |

’ .am‘bit of Civil servants Act, 1973 and Appoiinjtment', o \

. However, they contended that the posts will be
- advértised afresh under the procedure laid doWh, for
. ‘which the petitioners would be free to compete - |

S aloﬁgWith others.

s | We have heard learned counsél for the SR

“General and have also gone through the record with

, their valuable assistance.
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e pltitioners were advertized urn the flevezppagsct .

‘-_",qn_t‘hé«_ba";:is of which ¢l the petitioness opplicd and they

“had.undergone’ due process of test and interview . and

g,"'"rna,rter *hc/ vwere appoi nrc.d on the FCf..uDL.C-.l‘J(. pos t; of

i

. -Family Welfare Assistant (male.& female), Family We Jifare e

. Warker \(F), Chowkidar/Watchman, Helper/Maid upon-

.

= r":fa,conﬁ‘menrdafﬁon of the Departrnentul Seiection .

- Committee, though on controct basis in the Project of
P:s"o:i/,isith'for Population Welfere Programme, on diffecent
S. 6. .1.1.2012, 2.1.2012, 10.3.2012, 29.2.2012, -
01 3.3.2012 and 27.3.2012 cte. All the petitioners, .
best of their ability wnd capability. There “is no .
complaint against them of eny.slackness in performance of ‘
. . PR .
‘tiveir duty, It was the cansurnption of their blood and sweat . e .
“.‘l_. ',. l. . . i s =
weliictis u'l.&ldu the project .:.t:c:‘:r:a.uj'tll, that s why Llu. ’
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6. ) It is apparent from the record. that the_: ,

| fp'oété,' held by the petitioners were advertised in thé -

" Newspaper on the basis of which all the{pe.ktitio'ners,
, ,".appl‘ijé_d and they had undergone due process of test
| . and interview énd thereafter they were appoiﬁtéd -o-n
~ the fespective posts of Family Welfare A\ss,iétént _(méle N
. & female), Family = Welfare Woriker:f .‘ (F),
| 'Chciwlvkidar/Watchman, Helper/Maid N ilpon"". |
"*'~"rec':‘o'1_1(1mendation of the D‘epartment: S§lec;t1‘0n |
: 'k~,cc‘)mr.rl1ittee of the Departmental ;election Qonﬁnittee,‘
-thioﬁgh on contact basis in the projeét of provi_s'ion for |
. éqbulation welfare progi‘amrhe, on different datés i.e.-'_
._-1.1.;2-012’-3‘1.2012, 10.3.2012, 29.2.2012, ‘~27.6.2012,
332012, and 2732012 cte. All the petitioners were
feéﬁ;ited/appointed in a prescribe manner.l' after -dﬁe
| .'.‘.V'adher“ence to all the formalities and sinée their
E 'épﬁointments, they have been performing'their' “d‘utiés‘ :
' “ _tb'tﬁe best of their ability and capability. The'r'ei is no -
éQIﬂplaint against them of any slaékhess in
o -:pé'rf(')f‘mance of their duty. It was the coﬁsurﬂption of
Vt,he'li.'r_' ‘b_lood and sweat which made th'e.' prbjéc:t-
: -‘Suc_c';éissful, that is why the provisional | government

| fébhyerted it from development to
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‘Non-development 31de and brought the scheme on the. eurrent ‘
- "budget

‘ _‘7~.We are mindful of the jact that their case does not come within the

‘ amblt of NWFP Employees (Regularization of Servnces) act 2009 i
'but at the same time we cannot lose sight of the fact that it were the

- devoted_ services of the petitioners which made the Gov;ernment.'
‘,reah-ze ‘to convert the scheme on regular budget, so it would be
.hlghly unjustified that the seed sown and nourlshed ’oy ‘the

o 'petlt;oners is plucked by someone else when grown in full bloo_m.

Partici;iar}y when it is manifest from record that pursuant to the -

o cc)nversion of the other projects from developml‘entj‘_'te non-

' ~'deveiepment side , their employees/ were regulaﬁzed. There afe 3%

" regulafiz:ation orders of the employees of other alike ADP schemes I
Wthh aw‘ler_e brought to the regular budget; few instances :O_f whieh
lz;lre: 'welfare Home for orphan Nowshera and establishment of

AMentally retarded and physically Handicapped center for special

_ chlldren Nowshera,




[ .. .. R . '
S .Thdu;‘tr{a(_ Training Cuntre Khoishgi Dala Nowsheru, Dor ul
. Amon S Moardan, Rehabilitation Comire for Drug Nedddicts

Swat und industriol Troming Contre Daroi
i . .
- Qadeemn’ District Mowshera, These  were the  projects:

.br‘oqg_i?t to'the Revenue side Ly convertng frorm the Al (o

. s

Sl current -budget and their employees were reqularizcd.

v While the petitioners arc going to b treated with clu’)'urc.-u;'~

Cyardstick o whicl is heighe of discrirnination. The crployecs

Jof all: the  uforesaid projecls  were r:':_gulcu'i.';ur.], .b;.'.’t: i

o :ho't'.‘é;balify their criteria. We have noticed with. puini and.’
ST T ".': . L . * '

: angwshrhac every now and then vie arc-.confror;tc'd -._}/'i.th ‘

numcrous such like cascs in v{hich projects a.ru'. l'qdn.:h_'c'c‘ , a
- ‘outh séarching for jobs are rr;»c‘ruitc_._:l and. after jcwycars

theyc,,e kicked aut cnd thrown as'fray. The ébuArr.:".f c[l..-l'oi.

. ,',_ca.nno;:-hclp chemn, being contruce cruployees of the pruj.ud_é-




etter Copx g@

o Industrlal Tralmng center kha81hg11\BalagNowshera Dar Ul Aman

.Mardan rehab111tat10n center for Drug Addicts Peshawar and Swat
. \ :
and Industnal Training center Dagai Qadeem Dlstnct \Nowshera
: \
‘ 'These were the projects brought to the Revenue side by convertmg

from the ADP to current budget and there employees were
_ "regulanzed While the petxtloners are going to be retreated \\Vlth
dlfferent yardstick which is height of discrimination. The employee~ 3

of aIl the aforesaid projects were regularized, but pet1t1oners are. *

4
T

bemg asked to go through fresh process of test and mterv1ew affer
_advertisement and compete with others and their age factor shall be . .
considered in accordance with rules. The petitioners who have spent | w

.bes_t ‘b.llood of their life in the project shali be thrownA out if do not
quAali%yA their criteria. We have noticed with pain anc_l-a.gains-t that o '
‘every now and then we are confronted with numerous such lilee
case's in which projects are launched, youth searching for jobs are -
recruited and after few years they are kicked out and tI-er\iA'/_n~ astray.

- The epurts also cannot help them, being contract employees of the. .

B prbje‘ct
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& they are meted out the .treatmen .of master and servant Havmg 2

been put in a situation of uncertamty, they more‘oﬂen than not’ fall' \.
1 prey: to.the foul hands. The pohcy makers should keep al] socwty in

mmd |
1 Learhed counsel for the petitioners product a copy of ortie_l" _of this
' court 'passed in w.p.n02131/2013‘ dated 30.1.214 Whereb'y-project |
.empl‘oye,e’s petition was allowed subject to the final decisten of the‘ ‘
"-august Supreme court in c.p.344-p/2012_ and reques_ted that t_his" .

pe_titioh be given alike treatment.- The learned AAG c'onc‘eded to the
| _proposmon that let fate of the petitioners be dec1ded by the august

Supreme Court.

2. In .v1ew of the concurrence of he learned counsel for the petitioners’
) and ' the learned Additional Advocate General and follouving ‘the

" ratio of order passed in w.p.no.2131/2013,dated 30.1.201:4 titled .-

| Mst_.. Fezia Aziz Vs. Government of KPK, this writ petitionere shall
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Better Copy (24) .

Subjects to the fate of CP No.344-P/2012 as ‘identical

proposition of facts and law is involved therein.

Announced on
26" June, 2014.
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OFFICE ORBER" - -
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N3. SOE- (PO} 4-8/7/2014/HC:- In com
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hawar dated 25
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. Program me..in ¢
! $'aqc’ciqnéd-:regular posts, with

immediate
_Pendingin the August Sup

+. Accountant Genéral, Khyber
" Director General, Population

. "'.‘,Di.str.ict
'-""'.OAfFic’ials'Concerned.

PSS Advisnr to the CM for @
o pg o Secretary, PWO, Khyb
“. Registrar, Supreme
__:j-i"l(-':L{gistrar Puel
- Master file,

. GOVERNMENT OF KHYBER PA
'~ POPULATION WELFARE DE

likhan inuI:ipPex, Ciuil §

-06-20149 ji
an dated 24-02-2G1g passe

Scheme tided
hyber Pakhntunkhwa (2011-14)" o

reme Court of Pakistan,.

ES3ary action to the: -

- District Population welfare Officers in |
Accounts officars in Khyh

WD, Kiwbar Pa|‘<h:unkhwa,‘j Pag!
er Pakhtunkhwa, Peshawar, 7
Court o} Pakistan, ts
awar Thgh Courg, s

e e

KHTUNKHWA, -
PARTIVIENT . - '

Ferelaciot, Peshawar © -

* Dated Peshawar the 05 ¢

pliance with the juc'.'gr*ner'l.Ls‘Qf_f

“Provision for Popu

re hereby - reinsinted ags
effect, sulbject to -ty

-

SECRETARY", ™ |
NTION WELFARE DEPARTMENT.
Dated Peshawar the 05“'

Pakhtunkhiva. L
Welfare, Khyber pakhtunies

hyber Pakhtunkhwa. A
or Pakltunkhwa. BRI

.
W Wwar
pmobad, -
A T

Bmnme
13223523,

PHONE: ND. 084,55

Jo T re e

thie '1‘1’;)'1‘.?'."3 bl e
W.P No. 1_730-)5/2@‘1'6'..and_Atigua_,-f‘f:'
g in Civit'Petition Ng:! 496-2/2014, ..
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gainst ghe L
e fate 'o.."'-ﬁgv’zéi,v jPétitic;%n

OF KHYBER PAKHTUNKHw A -
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B O 4

" Subject: DEPARTMENTAL APPEAL

The Chief Secretary, o
Khyber Pakhtunkhwa Peshawar. -

Ré'spe‘c.ted Sir,-
~With, profound respect the unde’rsighed submit as

under:

1) That the undersigned along' with others have
been re-instated in service with immediate

effecté vide order dated 0'5.10.2016.'

2) That the undersigned and other officials were |
regularized by the honourable High Com_jrt,7

Peshawar vide judgmeht / . order dated

26.06.2014 whereby it was stated that petitiohef- R

shall remain in service.

" 3) That against the said judgfneht an appeal was
preferred to the honourable Subreme Court but

the Govt. appeals were dismissed by the Iargef

bench of Supreme Court vide judgment dated

24.02.2016.

4) That now the applicant is entitle for all back
benefits and the seniority is also require to.
reckoned from the date of regularization of

project instead of immediate effect.

5) That the said principle has beeri discussed in- o

detail in the judgment of august-.Supreme Court .




"vide order dated 24.02.2016 wheréby_ it was held-

6)

* Dated: 20.10.2016

that appellants are reinstated in service from the .
date of termination and are entitle for all back -

benefits.

That said principles are also require to be follow

in the present case in the light of 2009 SCMR 01.

It is, therefore, humbly prayed that on
accepta'nce of this appeal the .ap.plicant /
petitioner may graciously be allowed all back
benefits and his seniority be reckﬁ‘ned froAm the -
date of regularization of project iﬁstead. of:

immediate effect.

Yours Obediently

Farhad Khan '

Family Welfare Assistant (Male)

Population Welfare Department -
- Mardan. | ,

Office of District Population

Welfare Officer, =

"Mardan.




17\' TIIL SUPJ.\T‘\’lC COURT OF PAKIST '\]\
. ( Appethiete Jur 15(11(.Lmu )

PRESEN o\ CL
MR, JUSTIC'E ANWARNZAMEER.J

- MR, JUSTICE MIAN SAOTBMISEAR -
MR. JUSTICE AMIR HANI MUSLIM.

&
MR, J'USTIC'E IQBAL TIA.I\’.[LDDUR RAIIMA]\’ '
MR, JUSTICL KI'IILJI ARIF IIUSSAIN B

~CIVIL P:.PPEAL NO 605 OF 2015 ]
. - 4{On appealngainst the judgment duted 18,2.2015 . )
. o Passed by the Peshawar High Court Peshawar, in T
Wnt. Pctnnon No.1961/2011)

- '_""_Iiijz'.\:fvan‘ld\}_ecl and othcrs Appellantg -,
T VERSUS -

"bcowtary Agucu!mrc Livestock ete 'Respo_ndéf;ts: sl

Mr. Jjaz Anwar, ASC

o _-Jf“blp.t{ié Appeua_nt S :
N Mr. M. S. Khattak, AOR

“Fot the Respondents: © M. Waqar Ahmed Khan, Addl. AG KPK'._}
""'.f":Déué{o'f.‘hg_'ét;mg D 24-02-2016 ‘

EEE 4 R
\

ORDER e

AMI'R JLANI MUSLIM J.- 'Hus Appcal by’ leavc 01 thc.' .

Court 15 du:ectcd against the Judgmunt c]alecl 1822015 p'lsscd by the .. o

"'}x’calmwar lhgh ‘Court, Poshawar, w

lmeby the Wit Potmon ﬁlc,d by th.u'. :

-Appqlla_ln‘ts Wa.s dis'miss ed,

The facts hecessary for thc PLLSCHL pwccedmgs ai-cﬂ thm dn S
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- pubhshcd m the press,

the advmuscment to be ﬂll&.d on contract bas:s in the Provmomi /\;:,1 I

. J.-Susmess Comchnatlon Cell [hcremaﬂcr mfcucd to

as tm Ct,llj 'Ihc‘ b
Appt.l mLs uiom,wnLh others applicd against the v

arious poata On \l wions,

[

' ATTESTED

. Cour\ AS 5”‘-“’“ o
i
..J‘m wwma\.ﬁd II

mvxtmg applications against the posts mennoncd ine ;
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j_.‘:D(.fJnrrrrzenl rllrnuz.rh itn Secrelory aad _others, ve, i
.'._‘fJ) and anather (Civit Appen Mo L872014 Jdeaided on '.:
.. 24 6‘20!‘1) by distinguishing the cases of Covernment’ n[ '
"NJVFP py, Albdultah  Khon: ( W11 BUMI l.H{‘)) wil

_ C‘mft'rnm('nf ﬂf NIFEP (now KPK) vs. Kaleem Stoh (2011
o SCNIR ]004) has calcgorically held so. The concluding pulu ’

:'_ of the said judgment would 1cquue wproducuon which

reada as.under : -

“in view of ther clenr statulory provisions the

. respondents cannot seck repularization es they were

_ -admittedly project employees and thus have beg; ﬁ,

- expressly  excluded  from  purview  of

" *Regularization Act, The 1ppcu! is therefore ajlowed,
the impugned judgment is set aside and writ petilion

“.filed by the respondents stands dismissed.” .

-In view of «the above, the pelitioners cannol seek
rcp,ulnnmtlon being .project employecs, which have been

: thlcssl)’ cx.cludcd from purvw.w ol the Regularization Ast. -7

"1-hus, tht. mshnt Wril Petition hcm;, devoid of merit is

lu.u.by ‘dismisted,
Z- £

- '[‘ho Appull'mts filed Civil Pctmon for leave to App(:“tl

_il "'No 1090 of 2015 in which lcawc was [,mntc.d by this Court on 01 07 ?.0] 3.

e chce. thxs Appc'll

I8

R

We have he.aud the Jearned Counsel for the Appcllants 'md Lhe

) 1c.1rm.d L\ddmonul ‘Advocate General, XPK.. The only dlstmctnom bctwccn .

Appeuls No 134-13 of 2013 etc. 15 that the project in whlch the pn.s\,nt

.

T

é ™!

he: case of thc present. Appellants and the casc of the Rcapondcnts i le C

‘ Appcllants wcrc. dppomlcd Wi to.lwn over by the KPK Gow.n nman n. th | .
yum 2011 whelcus most of the pLO_]LCLS in which 1hc atowsa;d RbSpOl’lde'llb :
_.;.WBIB ﬂppomted were regulmlzed before the cut-off date pmwdecl 1n Nm Lh'.
chst Fronum vamcc (now KPI\) meloyccs (Regulamatmn of Sct vnccbj ."; e
‘ Act 2009 The prcsent Appellams were "Lppomtcd in the. yem '700‘7 cm. i

" commct basns in tha project and after completxon of all the 1c,qmsuc GDd'll '

; fon‘m ltlc.s, thc pcuod ‘of their contmu Aappointments waus L}.Lcndcd from".

CATTESTED

Court ASS"Cid\L

. P ). | .
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L ..'.f't i.ht: ch;mgt, ol’hmds of thu pmju,L Jnstead, the Qovunuu,nt by dmn}

L pu.l\.u'g, h d .;ppomu.d thliuunt persons in phice ol e f\ppa. Anl\. lm

L um, ol lhu j]lLbCllI /\ppull.mts i3 uovmul by the pr inciples hud ;1(»'\.v‘n'hy 1'1=.w.

’ Lou L] m 11‘1(.. caSt. of Civil Appeals Mo 134-T 01 2013 cte, (Guw.mmml n. ‘

,__':KPIx through Sacret'\ry, Agriculture Vs, _ Adnanullah and others), as Ahe

B : Aj‘)pe.llgnts_- were_dxscummated against and were alsoﬁsuml'u\v pldu,d..', ,
o oo T \ - .

\

N "pfbjc_(:t, é{nployécs.

Tl 3.' We, for the- *\Eorbsmd reasons, allow this Appwl .uu. ~.u m.u\u :

' \\u. unput,nc..d judgment. The Appellants slmll b n,nm.u{.d e .>t.r\'1u lmm

hu datc 01' then- tcrmm'\txon '\nd are also hold entitled to. Lhc, bqul\ buu,l (G

N

uu, 1\1’1\ Lmv'.,.mm.u

[ox {h\, pmod they have worked with the pxo)u,L or

Hu, ser \‘lu., 01 the Appt‘\\.mts for the \nu:rvt,mn[s, pcuod. Le. llom 1\1\. date uis '
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* .- Officeofthe _
* District Population Welfare Officer Mardan. - _
Near lrum Colony opposite Railway Station Near Khubsorat Plaza. Phi# 0937-9230035

F.No. 1{4)/2013:14-Admn .
_Dated Mardan the_ /3 /06/2014.

To
Farhad Khan (Family Welfare Assistant-Male)
$/0 Zahidullah _ ,
~Mohallah Daftari Villalge Toru Mardan. IR
Subject:- COMPLETION OF ADP PROJECT i.e. PROVISION FOR POPULATION WELFARE . .

DEPARTMENT KHYBER PAKHTUNKHWA.

The subject pfoject is going to be completed on 30.6.2014, théreforé; 'tht_e'
enclosed Office Order No. 4(35)/2013-14/Admn: dated 13.6.2014 may be treated as fifteen days notice

in advance for the termination of your services as on 30.6.2014 (A.N).

- _ | (NOWSHERAWAN)
* ‘ ) . DISTRICT POPULATION WELFARE OFFICER

MARDAN
Copy to :- \ﬂ'

1. Accountant (local Office) for neceésary action.

2.. Personal File of the Official concerned.

DISTRICT POPULATION WELFARE OFFICER
MARDAN

|
A
E
i
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Government of Khyber Pakhtunkhwa,
Directorate General Populaticn Welfare
Post Box No. 235 '

7 sy @icisting T R Maghd Roud, Pashawar C?nﬂ‘. [ {H 0914211535»3&

) . 1

. Dated Peshawar ine NES } (- /4»4 "I

QFFICE ORUER

F.nG.4(35)/2013-14/Adrmn: - On - completion  of the ADP Proizct No. 903-821-

790/110622 under the scherne provision of ‘Population Welfare Frogramme Khybe: -

pakhtunkhwa. The services of the following ADP Project employees stands terminated

" wief. 30.06.2014 a5 pér detail belows- o

S No. | Name Designation District /institution. | |
1 | Azra Wali Co. | PWwW Mardan
2| Ghazala Begum FWW T ™ardan
3 [ Bushra Gul FWW | Mardan
4 |SairaShah FWW Mardan
5 | Asma Mir FWW Mardan ,
6 | Raitoon Bibi - FWW Mardan
7 | Tahira Naz. FWW . Mardan
s 8 | Naeem-ur-Rehman. FWA (M) ‘Mardan y1
-7 179 [ Muhammad Aslam FWA' (M) Mardain
10| Syed Junaid Shah FWA (M) Mardan
.11 | Muhammad Rashid FWA (M) Mardan. '
12 | Farhad Khan FWA (M) “Mardan 1
/ 13 | Ibrarud Din FWA (M) | Mardan j
14 | Qasim Alj FWA (M) - Mardan
15 } Sharafat . FWA (F) Mardan
16| Samina Aslam FWA=(F) "1 Mardan
17 [Riffat Jehangic << | FWA (D) Mardan ..
18 | Nihar Raza - FWA (F) Mardan
15 [Noor Becum - . FWA (F) Mardan
20 | Samina Jali ‘. " FWA(F) HMardan -
21 'Roveeda Begum FWA (F) Mardar . .
[ 72| Nesra b T [FWA(F) [Hardan 5y | 0
23, | Musarral FWA (F) .Mardan‘ - \_///S(’
24 | Imtiaz Ali - Chowkidar Mardan @ e AR
25. | Khairul Abrar’ Chowkidar T™ardan -}
26 | Wigar Ahmad Chowkidar Marden - fem o
27 | Arshid All Chowkidar Mardan /g’)f’_f; i
P 28 | Yousaf Khan . Chowkidar ‘ Mardan
’ 20 | Muhammad Naeem Chowkidar “Mardan o -




© FROm
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/
/

' ° o _ e
30 | Zia Muhammad Chows_adgr“‘ 1 Mardan -
"31 | Amreen Bibi ~ | 'Aya / Helper - Mardan |
3 . Gulshan Zari Aya / Helper- T | Mardan ]
7337 | Nageen Segum Ava | Helper ‘Mardan '_
34 | Hastia Begum ' Aya / Helper Mardan '_._',_
35 | Safia Naz ‘Aya / Helper Mardan
36 | Bastia Bagum T [ Aya / Helper Mardan ]
W~ 37 Reshma ' Aya / Helper . | Mardan ___J

Al pending liabilities of ADP Project employees must be -:ieared_ be.‘ri.re

- 30.06.2014 positively under-intimaticn to this office.

T,

. |  sdl

. "(Project Director) .
Dated Peshawar the %2014.
District Population Welfare Officer, Mardan.
District Accounts.Officer, Mardan.
Chief Health P&D Department, Khyber Pakhtunkhwa _ '
PS td Advisor to Chief Minister for-Population Welfare, Khyber Pakhtunkhwa.
.. PS to Secretary to Govt: of Khyber Pakiituniiwva, rmanre Depaitment, Fesuawar.
P5-to Secretary to Govt: of Khyber Pakhtunkhwa, Populat:on Welfare Department
. Peshawar. .
8. PS5 to Director General, PWD, Peshawar.
9, Officials concerned. .
10. Master File,

F.No.4 (35)/2013-14/Admn

‘Copy.forwarded- to the:-

Director Technical, PWD Peshawar.

Mo s e

Assistant Director (Adtnn)
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Before the Khyber Pé:liﬁti{n_,khwa'géf\ii.c'es'Tribunal Peshawar

o Appeal N0.1122/2017 o
EAPRAA Alleoooooooooeoosooees eeeseseeesssnesersmsensssnessssescsnesissesenneneinnnnecnc - APPENIANT.

V/S

Government of Khyber Pakhtunkhwa, through Chief Secretary, -
Khyber Pakhtunkhwa Peshawar and Others......c e Respondents. o

~ (Reply on behalf of respondent No. 4 )

Preliminary Objections.

1).  That the appellant has got no cause of action.
2).  That the appellant has no locus standi.

3).  That the appeal in hand is time barred.

4). That the instant appeal is not maintainable.

Respectfully Sheweth:- e

Para No. 1to 11:- g A
That the matter is totally administrative in nature and relates to
respondent No.1,2,3 & 5 and they are in better position to satisfy the
grievances of the appellant. Besides, the appellant has raised no -
grievances against respondent No. 4. o

. . ' ) 5 )

| Keeping in view the above mentioned facts, it is therefore humbly prayed
’ that the respondent No:4, may kindly be excluded frpm the list of

respondent: ‘

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA

§
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.PESHAWAR.

In Service Appeal No.1122/201 7

Farhad Ali, F.W.AMale) (BPS-05) ..........
VS '
Govt. of Khyber Pakhtgnkhwa and others ......... .

Index
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(Appellant)
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2 ~ Affidavit ) 4

-

Sagheer Mas! harraf

-+ Assistant Director

(Lit)

N
S
-
-
N
47
PRI
X
S
.
PP
PR
L
Lo
R é
b
4
-




f'w: IN THE HONORABLE SERVICE TRIBUNAL,-KHYBER PAKHTUNKHWA,

In Service Appeal No.1122/2017.- - _
Farhad Ali, F.W.A(Male) (BPS-05) .......... (Appellant)
' VS

Govt. of Khyber Pakhtunkhwa and others .......... (Respondents)

Joint para-wise reply/comments on behalf of the respondents No.2, 3&5.

Respectfully Sheweth,

Preliminary Objections.

1. That the appellant has got not locus standi to file the instant appeal.
2. That no discrimination / injustice has been done to the appellant.
3. That the instant appeal is bad in the eye of law.
4. That the appellants has not come to the Tribunal with clean hands..
5. That re-view petition is pending before The Supreme Court of Pakistan,
Islamabad. . ‘ B
6. That the appeal is bad for non-joinder &mis-joinder of unnecessary parties.
7. That the tribunal has no jurisdiction to adjudicate the matters.
On Facts.
1. Incorrect. That the appellant was initially appointed on project post as Chowkidar

in BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Program in Khyber
Pakhtunkhwa (2011-14)”. [t is also pertinent to mention that during the pertod
under reference, there was no other such project in / under in Population Welfare
Department with nomenclature ot posts as Chowkidar in BPS-01. Therefore name
of the project was not mentioned in the offer of appointment.

Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According to project policy
of Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were
to be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be
re-appointed on need basis, if the project is extended over any new phase of
phases. In case the project posts are converted into regular budgetary posts, the
posts shall be filled in according to the rules, prescribed for the post through
Public Service Commission or The Departmental Selection Committee, as the
case may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for the post
with other candidates. However keeping in view requirement of the Department,
560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them,

Correct to the extent that after completion of the project the appellant a!oﬁgwith :

other incumbents were terminated from their services as explained in para-3
above. ‘

Incorrect. Verbatim based on distortion of facts. The actudl position of the case is
that after completion of the project the incumbents were terminated from their

__posts according to the project policy and nd appointments made agaiost these




9.

10.

11.

12.

13.

project posts. Therefore the appeliant alongwith ‘Gther filed a writ petition before
the Honorable Peshawar High Court, Peshawar.

Correct to the extent that the Honorable Court allowed the subject writ petition on

26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum.

Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court
of Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Department, Live Stock ete. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life“was 3 months to 2 years &
2 months.

No comments.

No comments.

Correct. But a re-view petition No.312-P/2016 has been filed by this Department
against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan.

Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate effect,
subject to the fate of re-view petition pending in the August Supreme Court of
Pakistan. During the period under reference they have neither reported for nor did
perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action-will be taken in light of the decision of the Supreme Court of
Pakistan.

No comments.

On Grounds.

A.

oo o

F.

Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect. subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

Correct to the extent that the employees entitled for the period they have worked
with the project but in the instant case they have not worked with the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

[ncorrect. The Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department ftled Civil Petition No.496/2014 -in the Apex Court of Pakistan.
Which was decided by the larger bench of Supreme Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions
in the Apex Court of Pakistan against the decision referred above. Which is still
pending. The appellant alongwith other incumbents . reinstated agui{ist the
sanctioned regular posts, with immediate effect, subject-to the fale of re-view
petition pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. As explammed in Ground-¥ above.




A~ G. Incorrect. They have work'e‘d étgainét the project post and the services of the
employees neither regularized by the court nor by the competent forum hence
nullifies the truthfulness of their statement. | ,

H. Incorrect. The appellant alongwith other incumbents have taken all the benefits
for the period, they worked in the project as per project policy. » :

I. The respondents may ‘also be allowed to raise further grounds at .the time of

|
arguments. ' ’ |
' : S

- |
Keeping in view the above, it is prayed that the instant appeal may kindly be
dismissed in the Interest of merit as a re-view petition is still pending before the Supreme

Court of Pakistan.

:
|
|
}
4

hyber Pakhtunkhwa Director General |
are, Peshawar. ' Population Welfare Department

Secretary to Govt. of
Population We
Respondent No.2 Peshawar

—

Respondent No.3

|
i
i

District Population Welfare Officer
District Mardan !
Respondent No.5 ;
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%~ IN THE HONORABLE SERVICE TRIBUNAL; KHYBER PAKHTUNKHWA,
PESHAWAR. - - o !

[
|
'
t
b

!
i
|
In Service Appeal No.1122/2017. ll
i

- Farhad Ali, F.W.A(Male) (BPS-05) .......... (Appellant)
|
. : |
VS ;

Govt. of Khyber Pakhtunkhwa and others ....... VLR {Respondents) 1
Counter Affidavit t

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General of

Population Welfare Department do solemnly affirm and declare on oath that the confents
1

of para-wise comments/reply are true and correct to the best of my knowledge] and

available record and nothing has been concealed from this Honorable Tribunal.

Deponent ‘

Sagheer Musharraf

~ Assistant Direcior
(Lit) I

|
|
|
}




