i
. 4

ORDER - ‘

(!4._10.2022 [P Counsel for the appellant present. Mr. Muhammad Adeel Butt, Additional -

Advocate General for respondents present.

2. Arguments were heard at great length. L.earned counsel for the appellani'
submitted that in view of the judgment of august Suprcmc—: Court of Pakistan
dated 24.02.2016, the appeltant was entitled (or all back bencfits and seniority
from the date of regularization of project whereas the impugned order of
reinstatement dated 05.10.2016 has given immediate effect to the reinstatement of

the -appellant. T.carned counsel for the appellant was referred to Para-5 of the +
representation, wherein the appcllant himsclf had submitted that he was reinstated. .
from the date of termination and was thus entitled for all back benefits whcrcas

in the referred judgement apparently there is no such fact stated. When the
learncd counsel was confronted with the situation that the impugned order was .
passed in compliance with the judgment of the Hon’ble Peshawar I—Iigh.Cour.t;-f.};
decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of
Pakistan by way of judgment dated 24.02.2016, therefore, the desired relief if . .
pranted by the ‘Tribunal would be cither a matter dircctly concerning the terms of
the above referred two judgments of the august I--Ion’blc Peshawar High Court
and august Supreme Louu of Pakistan or that would, at least, not coming under -
the ambit of jurisdiction of this ‘'ribunal to which learned counsel for the
appellant and learncd Additional AG for respondents were unanimous (0 dgrcc
that as review petitions against the judgment of the august Supremc Court of “
Pakistan dated 24.02.20106, were still pending before the august Supreme Court of - |
Pakistan and any judgment of this Tribunal in réspcct of the impugned order may
not be in contlict with the same. Therefore, it would be appropriate that this
appeal be adjourncd sine-dic, lcaving the partics at liberty to get it restored and
decided alter decision of the review petitions by the- august Supreme Court of -
Pakistan, Order duondngy Partics or any of them may get the appeal restored
and decided cither in accordance with terms of the Judg,mant in review pc,tmons

or merits, as the casc may be. Consign.

i

3. Pronounced in open courl in Peshawar and given under our hands and
e ol -
seal of the Tribunal on this 4 "day of October, 2022.

-

(larc¥ha .1%6 | ©(Kalim Arstrad Khan)'

Mcember (12) Chairman




28.03.2022 Learned counsel for the appellant present. .

23.06.2022

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General’

for the respondents present.

File to come up alongwith connected SérAvice' Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa on 23,06.2'022 \before the D.B.

Y .. ‘.,“\" ‘ LN

(Rozina R&hman) o (Salah-Ud-Din)
Member (J) Member (J)

Learned counsel for the abpellant present. Mr. Ahmad Yar Khan,
Assistant  Director (Litigation) alongwith Mr. Kabirullah Khattak, -

Additional Advocate General for the respondents present.

Iile to come up alongwith connected Service Appeal No. 695/2017

titled Rubina Naz Vs.l Government of Khyber Pakhtunkhwa on 03.10.2022

2 ,
ﬂ

before D.B.

(MIAN MUHAMMAD) / T (SAI"AH-UD-DIN)
' MEMBER (EXECUTIVE) Ly MEMBER (JUDICIAL)
A e
03.10.2022 : Junior to counsel for the appellant present. Mr.

Mubammad Adccel Butt, Additional Advocate General

lor respondents present.

I'ile to come up alongwith connected Service
Appeal . No. 203/2017 titled “lhsan Ullah Vs.
Government  of ~ Khyber  Pakhtunkhwa  Population

Department” on 04.10.2022 before D.B.

1

(I‘arccha Paul) (Kalim Arshad Khan)
Mcmber (19) Chairman
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! 11.03.2021  Appellant present through counsel.
Kabir Ullah Khattak learned Additional Advocate General

alongwith Ahmadyar Khan A.D for respondents present.

~ File to come up alongwith connected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 b

(Mian Muhammad) =~ % (Rozina Rehman)
Member (E) =~ " Member (J)
01.07.2021 Appellant present through counsel.

Muhammad Adeel Butt, Additional Advocate General for
respondents preseht.

File to come up anngwifh connected Service Appeal
No0.695/2017 titled"Rubina ‘Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina Rehman) o %

Member(J)

29.11.2021. Appellant preéent through counsel.
Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar A.D ‘for respondents present.
File to come up alongwith connected Service Appeal
No.695/2017 - titled .Rubin_a' Na‘z..\/s. Government of Khyber
Paknhtunkhwa, on 28.03.2022 before D.B.

(Atiq ur Rehman Wazir) - ~ (Rozina Rehman)
Member (E) . Member (J)

-



Ve

03.04.2020' Due to public holiday on account of COVID 19, the case is
adjourned for the same on 30 06 2020 before D.B. '

1.. ‘?.
. ; .%

2302054040 AppdRHRLREOMIPESGhrcese r‘%éFiJOUmEd to

24.09.2020 for the same as before.

Mr. Kabir Ullah Khattak learned Additional -Advocatef |

General alongwith Ahmad Yar Khan

present.

An application seeking adjournment was filed in
connected case titled Anees Afzal Vs. Government on

the ground that his counsel is not avallable Almost 250

parties have engaged different counsel. Some of the
counsel are busy before august High C_oﬁrt while some
are not available. It was also reported that a review
petition in respect of the subject matter is also pending
in the august Supreme Court of Pakistan, therefore,
case is adjourned on the request of counsel for
16.12.2020 before D.B |

(Mian Muhamrdd) (Rozina ehmah)
Member (E) ' Member (J)

|
|
, connected appeals are fixed for hearing today and the
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26. 09 2019 -

ALt -
Aﬁ‘).,‘w JER

11.12.2019

Junior counsel for the appellant, and Mr. Kablrullah Khattak
VT 5 wew 0L '-: '.s.‘ RO T ¢ NNV )L ..-}.:‘ elr -d;.;» -, l,.—n 8

Addmonaf AG for the respondents present. Jumor rcounsel for the
ST

-
‘dar \u...‘..h . ) V siien

appellant requested for adjournment on the grourjld that learned senior

' Jf‘. JCL(‘lh ‘oo \Jb’ ..,.-'- - L‘- P, ..U...v L/‘. NS

- counsel for the appellate is busy before the Horble Peshawar High |
‘Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for argumenis. ! before D.B. o b
L S % PR ST TN \'A\
(HUSS A HAH) (M. AMIN%HAN KUNDI)
MEMBER MEMBER

4

Lawyers are on strike on the call of Khyber Pakhtunkhwa
Bar Council. Adjourn. To come wup for further

proceedings/arguments on 25.02.2020 before D.B.

ﬁgy o,
Member : Member

25.02.2020 Appellant absent. Learned counsel for the appellant

absent. Mr. Kabir Ullah Khattak learned Additional

Advocate General present. Adjourn. To come up alongwith

connected service appeals on 03.04.2020 before D.B.

T O
Member - ember
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22.10.2018 -I ~ Due to retiremem of Hon’ble Chairman, the

T'o come up on 06.12.2018.

\

Repder

06.12.2018 Counsel for the appellant and Addl. AG alongwith
: Saghir Musharaf, AD for the respondents present.

The requisite  reply has been submitted by the
respondents except respondent No. 4. The said-
respondent is directed to furnish comments/reply on the

next date of hearing.

Adjourned t0 29.01.2019 before S.B.

-

- Chairman

h

o,

!
i
‘ ' I'ribunal is defunct. Therefore, the case is adjogrned.' T
29.01.2019 : Mr. Ihsan Sardar, Advocte, Junior to counsel for the appellant
| .~ present. Mr. Kabirullah Khattak, Addl: AG for respondents present.
~ Junior to counsel for the appellant submitted an application for
adjournment wherein he stated that ‘counsel for the appellant was
busy at hospital with his elder brother. Application is allowed. éase -
I to come up for arguments on 19.03.2019 before D.B. |

N

P

(Ahmad iia'ssan) ' (M. Hamid Mughal)
Member - Member ‘




- 1060/17

/ o - 16.05.2018 Counsel for the appellant (Mr. Saghif [gbal -
Advocate) present. Mr. Kabirullah Khattak, Addl. ‘A.G |

AT ey -

- alongwith Saghir Musharaf, Assistant Director (Litigétiqn)_-~ |
for the respondents present. Learned Addl. AG requested -

S L

for time to submit written reply. Request is accepted. To

LIIhEges -2

come ‘up for written reply/cognmentspn»09.07.2018 before

S.B.

~

! - | : ~* Chairman

1 09.07.2018 | Cletk of the counsel for appellaﬁt and Mr. Sardar Shb‘uka{' |
' Hayat, Addl: AG alongwith Mr. Saghcer Musharraf,‘ AD for the
respondents ,prcseni. Written reply not .submitted. chlucst'cd for
adjournment. Adjourned. To come up for written reply/con-nﬁenls

on 29.08.2018 before S.B. -

Member

| 29‘.08.-_2018 o ~ Counsel for the appellant and Kavbii’ubllah Khattak,
' A 'AAG alongwith Mr. Sagheer Musharaf, AD and Mr. .
Zakiullah, Senior Auditor for the respondents present. N0
Written reply not submitted. Learned AAG requested for \
adjournment. Adjourned. To come up for written
reply/comments.on 22.10.2018 _
(Muhammad Amin Kundi) -
", Member i




22.03.2018 i Counsel for the appellant present. Preliminary argumerits
" heard. It was contended by learned counsel for the appellant that
the appellant was appointed Family Welfare Assistant (Female) in
' the project name as Provisions for Population Welfare programme
in Khyber Pakhtunkhwa 2011-14. It was further contended that
" after expiry of the period the project i.e 30.06.2014 the appellant
alongwith others was terminated. It was further contended that
' there-after the appellant filed Writ Petition for
| 'adjustment/apll)ointment against the order of termination which
' was, allowed. It was further contended that the respondent-
' department again filed CPLA in the august Supreme Court of
“Pakistan against the judgment of the worthy Peshawar High Court
' but the said CPLA was also dismissed vide judgment dated
3 26.02.2016. It was further contended that thereafter the appellant
' submitted” C.O.C for reinstatement and ultimately the appelllant
was reinstated in service vide order dated 05.10.2016 but with
| immediate effect. It was further contended-that the respondent-
department was required to reinstate the appellant from the date of
' regularization of the project i.e 01.07.2014 but the respondent-
department illegally reinstated the appellant with immediate effect
- therefore, the appellant filed departmental appeal but the same

was also rejected hence, the present service appeal.

! The contention raised by the learned counsel for the
l appellant needs consideration. The appeal is admitted for regular
i hearing subject to limitation and all legal objections. The

‘ q S i - . . - - 3 N
Appeliant QGDOS!tedF | appellant is directed to deposit security and process fee within 10
%, w Process Fee - : . ' . -
M ! days, thereafter notice be issued to the respondents for written /

— reply/comments for 15.05.2018 before S.B.

(Muhamr'n,ad Amin Khan Kundi)
Member
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- Form-A
FORMOF ORDERSHEET
Court of ‘ -
Case No, 204/2018
S.No. | Date of order Order or other proceedings with signature of judge
. .proceedings o
-1 -2 3
1 14/02/2018% ™% The appeal of Mst. Ghulam Sakina pre$énted today by Mr.
Javed Igbal Gulbela Advocate may be entered in the Institution
Register and put up to Worthy Chairman for proper order
blease. ' . \ ' ‘
REGISTRAR ~

2- l&'[om[)@, This case is entrusted to S. Bench for preliminary hearing

to be put up there on zé[b’»[(&’.
C N
| 26.02.2018 Counsel for the applicant present and seeks adjournm

. Adjourned. To come up for preliminary hearing on 22.03.2
before S.B. '

(Ahméd Hassan)
Member (E)

ent.

018
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R 6‘= / BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES
A ~i TRIBUNAL PESHAWAR '

f ‘InRe S, A' 9\0 L‘ - /2018

,‘A

Mst. Ghulam Sakma

VERSUS
N
Govt. of Khyber Pakhtunkhwa and others
| | INDEX
| S# Descrzptzon of Documents Annex | Pages
" |1. | Grounds of Appeal 1-8
2 Apphcatlon for Condonation of delay o 9-10 - |
3 -| Affidavit, N 11
4 Addresses of Parties. ' ' 12
5 | Copy.of appointment order YA 13
6 |Copy of order dated 26/06/2014 in WP |  “B” M9
| |No. 173072014 . |
7 | Copy of CPLA No. 496-P/2014 e ,ggﬁ o

|8 | Copy of the impugned re-instatement | “Dé& D/ 1”
| |order dated 05/10/2016 & posting 32

orders. -1 .
9 | Copy of appeal “E” 89-3e
10 | Copy of CPLA NO. 605-P/2015 “F” AL ~2l
11 | Other.documents - 2 35=37
12 | Wakalatnama - 2Q

Dated: 08/02/2018
) o ) Appellant

" Through w
]AVED I QBAL GULBELA

— SAGHIR I QBAL GULBELA
. Advocate High Court '

Peshawar.

LA
0o R :{3. .

1

T~

' ' 'J | | =
Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawar

- PGSR A N




@O

« BEFORE THE HONBLE KHYBER PAKHTUNKHWA
| * SERVICES TRIBUNAL PESHAWAR |

O Khviyep Par\hmk

h\
Srvice g ETITH va

. ‘ .' ,. ." . ud .
- .InRes.A RoM /2018 - P, oﬁg& o
L o " Dated Lét&:&g/g
Mst. Ghulam Sakina D/o Muhammad Mlskm R/o Lohar
- Banda Mansehra : '

(Appellant)
VERSUS

1. Chief ' Secretary, Govt. of Khyber Pakhtunkhwa
Peshawar. ’ '

2. Secretary Population Welfare Department Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar.

3. Director General, Population Welfare Department R/o
Plot No. 18, Sector E-8, Phase-VII, Peshawar. o
4 Accountant General, Khyber Pakhtunkhwa at .
" Accountant General Office, Peshawar Cantt, Peshawar.
5. DlStI‘lCt Populatlon Welfare Officer Torghar.

’ fledto-day

e (Respondents)
R‘&g‘m '
APPEAL 'U/S 4 OF THE KHYBER PAKHTUNKHWA<
l [' SERVICES TRIBUNAL ACT -1974 FOR GIVING B
RETROSPECTIVE EFFECT TO THE APPOINTMENT o

' 'ORDER DATED 05/10/2016 IN ORDER TO INCLUDE
PERIOD SPENT SINCE BRINGING THE PROJECT IN"
QyESTION ON CURRANT SIDE W.E.F 01/07/ 2014 TILL
THE APPOINTMENT ORDER DATED. 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS, -
PROMOTIONS AND SENIORITY, IN THE LIGHT OF
JUDGMENT AND ORDER DATED _ 24/02/2016

" RENDERED BY HON’BLE SUPREME _COURT _OF
PAKISTAN IN CPLA 605 OF 2015




®

Respectfully Sheweth;

1. That the appellant was initially :.ap.?ointed' as |
Family Welfare Assistant (Female) (BPS-5) oh_

'1 contract basis in ‘the District Population Welfare. -

| lOffice, Peshawar on 03/ 01/2012. (Copy of the_1
appointment order dated 03/ Ol / -2‘(‘)'12,'-is‘an'ne>:<‘ed,_.
as Ann “A”). .

2. That it is pertinent to mention here that. in the = =

~initial appointment order the appeintmen.t Wa,s
although made on contract basis ‘ahd till project
life, but no pfojeet was mentioned therein in the
appoiﬁtmeht order. However the s'efvices of the
appellant alongwith hundreds of other employees
were carried “and confined fo the pro]ect'
’Prov1S1ons for Populatlon Welfare Programme m'-

. Khyber Pakhtunkhwa (2011- 14)”

 3. That later-on the project in que'stidn was brOught»

from developmental side to currarit' and regular |

| '.81de vide Notification in the year 2014 and the life - B

. of the project in questlon was declared to be‘_ .

culmmated on 30/ 06/ 2014.

4. That instead of regularizing the service of the

appellant, the appellant was termiriafed vide the




impugned office order No. F. No. 1 (1)/ Admn / -
~2012-13 /409, dated 13/06/2014 w.e £ 30/06/2014. -

. That the appellant alongwith rest of his coIi'eagueé

impugned their termination order before the

Hon'ble Peshawar High Court vide WP# 1730- |

'P/2014, as after carry-out the termination of the

appellant and reét of his colleagues, the

- respondents were out to appoint their blue-eyed
ones upon the regular posts of the demised project

1in question.

: That the W.P# 1730-P/2014 was allowed by the
Hon'ble Peshawar ngh Court Peshawar vide the
| ]udgment and order dated 26/ 06/ 2014. (Copy of |

order dated 26/06/ 2014 in WP # 1730- P/ 2014 is

annexed herewith as Ann ”B”)

S

. That the Respondents irhpugned the same before

the Hon'ble Apex Court of the country in CPLA‘T ,

- No. 496-P/2014, but here again good fortune of

the appellant and his colleagues 'pfevaﬂed and the
CPLA was’ dismissed vide judgment and order
dated 24/ 02/2016. (Copy of CPLA 496-P/ 2014 is

annexed as Ann “C").

. That as the Respondents were reluctant to -

implement the judgment and. order ~dated




10

'

26/06/2014, so initially filed COC# 479-P/2014;
which became infructous due to sUspé.nsio_n order

from the: Apex Court and thus that COC No. 479- |

P/2014 was dismissed, belng in- fructuous V1de

_order dated 07/12/ 2015

That after dismissal of CPLA No. 496 P/ 2014 by |
the Hon'ble Apex Court on - 24/02/2016, the
appellant alongwith others filed another COC#
186-P/2016, which was disposed off by the
Hon’ble Peshawar ngh Court vide ]udgment and
order dated 03/08/2016 with the direction to the
Respondents to implement the judgment dated

26/06/2014 within 20 days.

.That inspite of clear-cut and strict directions as in

aforementioned =~ COC# 186-P/ 2016 '- -_tlrié

 Respondents. were reluctant to implement the

11.

judgment dated 26/06/2014, which constrainéd:-
the appellant to move another COC#395-P/ 2016.

That it was during the pendency of COC No.395}
P/2016 before the August 'High‘ Court, that the

appellant was ‘re-instated vide the impugned

office order No. F.No.2(16) 2015-16-VII, dated

© 01/07/2014 i.e date of regularization of the pro]ect |

05/10/2016, but with immediate effect instead
w.e.f 01/02/2012 i.e initial appointment or at least

in question. (Copy of the impugned office re- |




)

12.

>

instatement order dated-OS/: 10/ 2016 and posting

‘order are annexed as Ann- “D").

That feeling aggrieVed the appellant prepared a ‘
Departmental Appeal but 1nsp1te of laps of

- statutory period no findings were made upon the S o

‘same, but rather the appellant repe_atedly attended

the office of the Learned Appellate Authority’_fd-r

- disposal of appeal and every tirne'Was extended .

positive  gesture by the Learned Appellate |
Authonty about disposal of departmental appeal
and that constramed the appellant to wait till the-
dlsposal which caused delay in filing the 1nstant |
appeal before this Hon' ble Tribunal and on the_
other hand the Departmental Appeal was also

~either not decided or the decision is not

communicated or intimated to the appellant;

(Copy .of the appeal is annexed\_'herewith"a_s L

annexure “E”).

That feeling aggrieved the -appellant prefers the

_instant appeal for giving retrospect’iire effect to the |
o appomtment order dated 05/10/ 2016 upon the

: followmg grounds, inter aha -

Grounds:

A. That the ‘impugned appointment order dated”'

05/ 10/2016 to the extent of g1v1ng 1mmed1ate o




* C.That thus by virtue of 2009 SCMR page- 01 the

D.That where the posts of the appellent .Went.o‘n |

effect” is illegal, unwarranted and is liable to ‘B_e a

-inodified to that extent.

.That in another CPLA No. 605 of 2015 the Apex

- Court held that not only the effected employee.ie |
~ to be re-insteted into service,- after 'conversion of
’ the project to currant side, as regular Civil‘ Servent,' o
but as well as entitled for all back benefits for the
period they have worked with the project or the
K.P.K Government. Moreover tne 'Sefvice of ’c'he' :
Appellants, therein, for the intervening period i.e

- from the date of their termination tlll the date of
~ their re- 1nstatement shall be computed towards
their pensmnary benefits; vide .]udgment and |
order dated 24/02/2016. It is pertinent to mention

here that this CPLA 605 of 2015 had been decided
‘alongw1th CPLA of 496 of 2014 of the Appellant :

on the same date.

appellant is entitled for equal treatment and is

‘thus fully entitled for back benefits forrthe period ce

- the appellant worked in the pro]ect or with the

Government of K.P.K. (Copy of CPLA 605 / 2015 is

annexed as Ann— “F”).

regular side, then from not reckoning the benefits




@

from that day to the appellant is not only illegal

and void, but is illogical &s well

That where the termination was declared as 1llegel ‘» |
and the appellant was declared to be re-mstated
into service vide judgment and order dated
26/06/2014, then how the appellant can be re:
instated on 08/10/2016 and - that too with .

immediate effect

That attitude of the Respondents constrained the =
appellant and his colleagues to knock the doors'of"v |
the Hon'ble High Court again and again and were
even out to appoint blue-eyed ones to fill the po'sts» "

of the appellant and at last when strict dlrectlons‘

were issued by Hon'ble Court the Respondents o

vent out their spleen by giving immediate effect to .
the re-instatement order of the appellant .whlc‘h

approach under the law is illegal

G.That where the appellant has worked, regularly :

and punctually and thereafter got regularlzed then.
under rule- 2.3 of the pension Rules- 1963, the.

appellant is entitled for back benefits as well

H.That from every angle the appellant is fully B

entitled for the back beneflts for: the period that '.

the appellant worked in the sub]ect pr0]ect or Wlth.

the Government of K.P.K, by glvmg retrospectlve R




ﬂ\’ S effect to the - re-instatément" order date_d"

08/10/2016.

L That any other gfound not raised here may !
.graciously be allowed to be raised ét the time fof o - |

arguments.

- It is, therefore, most humbly prayed that on
acceptance of the instant Appeal the Jmpugned re- -
Instatement order, dated 05/1 0/201/]( may graciously be
modified to the extent of “Tlmmediate eﬁéct” and the re-
instatement of the appellant be given effect w.e.f

- 01/07/2014 date of regu]arzzatzon of the project in
question and converting the post of the appellant ﬁ'om
developmental and project one to that of regular one, with

all back benefits in terms of arrears, semorzty and |
promotion,

Any other relief not specifically asked for ma y also

- graciously be extended in favour of t]Je appe!]ant m t]ze
o circumstances of the case. :

Da';ed: 08/02/2018 . o QW
B " Appellan%'-

Through d\lﬁj \. o
N /\JAVED IQBAL GULBELA
%‘ &

e SAGHIR IQBAL GULBELA
Advocate High Court
Peshawar.

. NOTE -

No such hke appeal for the same appellant upon . 1.
~ the same subject matter has earlier been filed by me,
- prior to the 1nstant one, before this Hon’ ble Trlbunal




BEFORE THE HONBLE KHYBER PAKHTUN KHWA SERVICES
- TRIBUNAL PESHAWAR

InReSA /2018

Mst. Ghulam Sakina
VERSUS

o -Govt. of Khyber Pakhtunkhwa and others

AFFIDAVIT

1

N

I Mst Ghulam Sakina D/o Muhammad Mlskm R/o Lohar
‘Banda Mansehra, do hereby solemnly affirm and declare |
that all the contents of the accompanied appeal are true
and correct to the best of my knowledge and belief and

nothlng has been concealed or withheld from this

| Hon ble Tribunal. | | o o :
~ Idéntified By - | -
'A ]aved Igbal Gulbela
Advocate High Court

. Peshawar.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES -
- TRIBUNAL PESHAWAR '

In Re S.A /2018

Mst. Ghulam Sakina
VERSUS

Govt. of Khyber Pakhtunkhwa and others

ADDRESSES OF PARTIES

APPELLAN T.

Mst. Ghulam Sakina D / 0 Muhammad Mlskm R/ o} Lohar
Banda Mansehra

RESPONDENTS

1. Chief Secretary, Govt of Khyber Pakhtunkhwa E
Peshawar.
2. Secretary Populatlon Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar. |
3. Director General, Population Welfare Department R/ o;
Plot No. 18, Sector E-8, Phase-VII, Peshawar. .
4. Accountant General, Khyber Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar..
5. District Populatlon Welfare Officer Torghar

Dated 08 / 02/ 2018 -

Appellant

Through /j\g/ "
JAVED IQBAL GULBELA
% &

SAGHIR IQBAL GULBELA
Advocate High Court

Peshawar




'BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES
| TRIBUNAL PESHAWAR -

‘InReS.A /2018
. Mst. Ghulam Sakina
VERS,US |
Govt. of Khyber Pakh.tunkhwa’é‘nd Ao-thers' N

APPLICATION FOR CONDONATION OF DELAY

RESPECTFULLY SHEWETH,

1. That the petitioner/Appellant is .~ﬁling the
accompanying Service Appeal, the contents of which
~_may graciously be considered as integral part of the

~ instant petition.

2. That delay in filing the accompéﬁyi‘ng _appeal ‘was
‘never deliberate, but dlie\' to reason for beyon'(il o

control of the petitioner.

3. That after filing departmental appeal Qh 20-10-2016, |
~ the appellant with rest of their colleagues regularly
~ attended -the Departmental Appellate Authority and
every time was extended posi_tivé gestures by the : _
worthy Depaftmental Autho‘rity for disposal of the |
departmental appeal, but in spite of 'lapse:of sfatutory: -
 rating period and period thereafter till ﬁlihg' the
“accompanying service appeal before’ Athis‘ HQn"Blc,. S
‘Tribunal, the same were never deéided or neﬂz_ér |

~ communicated the decision if any made thereupon. -

~




4. That besides the above as the accompanymg Serv1ce '_ |
‘Appeal is about the back benefits and arrears thereof o
and as financial matters and questions are 1nvolved‘ . |
which effect the current salary package regularly etc'r '

of the appellant so 1s having a repeatedly reckomng }

cause of action as well.

5. That besides the above law . al\}vays'_ favors
adjudication on merits  and technicalities | must '
“always be eschewed in doing justice and deciding

cases on merits.

It is, therefore most humbly prayed that on

- acceptance of the instant petition, the delay in filing
of the accompanying Service Appeal ‘may
graciously be condoned and the accompanymg .

Services Appeal may very gracwusly be decided on
merits.

Dated: 08/02/2018

Petitioner/Appellant | ;
Through N/ :
. AVED IQBAL GULBELA
- /> SAGHIR IQBAL GULBELA =

Advocate ngh Court
Peshawar. ,
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L e Y F.No.1(3)/2011-12/Admn-. vy
S o " Office of the - .
District Population Welfare Officer, "AV\\;\_—-—- Q‘
TQRGHAR : —

Dated Torghar the 25 /68 /201.2'

—

OFFER OF APPOINTMEI\E*

Conscquent upon thc‘rccommcndatlon of the Departmenta) sclection Commitrcc.(DSC‘ and with the
approval of Competent Authority, you are hereby oifered appointment as Family Welfare Assistant(F)

(BPS-05)-on contract basis in Famj y Welfare Center project, Population Welfare Department. Khyber
Pakhtun Khwa for the projectlifc on the following terms and conditions.

TERMS & CONDITIONS

pay plus usual allowances will be forfeited.

3- You shall provide Mcdical fitness Certificate from the Medical Superintendent of the DHQ
Hospital Manschra before joining service, :
4- Being contract employce, in no way you will be treated as civil scrvant and in case your

performance is found un. satisfactory or found committed any inis- conduct, your service will be
terminated with the approval of the competent authority without adopting the procedurc provided
in Khayber Pakhtun Khwa (E&D) rules 1973 which will not be challengcable in KhayberPakhtun’
Khwa service tribunal/ any court of law. '

5- you shall be held responsible for the losses aceruing to the project due to your carelessness or
in-cfﬁcicncy and shall be recovered from you,

6- you will neither be entitled to any pension or gratuity for the service rendered by you nor you wil] -

.. contribute towards Gp Fund or CP Furd.

7- This offer shall not confer any right on you for regularization of your service against the post
occupied by you or any other regular posts in the Department,

8- You have to Join duty at your own expenses.

9. If you accept the above terms conditions, you should report for duty to the undersigned within 15

days of the receipt of this offer failing which your appointment shal| be considered as cancelled
10- You will execute a surcty bond with the Department,

Sd/-
District Population Welfare Officer,

' ‘ ) TORGHAR
Axucﬁ o9 «<ﬁé‘4”"( ]
Father' Namg; _M . /W/I’éﬂ)? ’
Address: é‘W/é t‘/}y,//z\. : /,/47)7/(’&4’?‘%

N
RS

Copy forwarded to:

The Director General, P-W.D, Govt: of K.P.X Peshawar for his kind information please.
District Accounts Officer- Torghar for information please,
Accountant local for information and neeessary action,
Personal file of the official concerned.

AW e

(
District Popufati Ofﬁccr,.
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7.

‘ JUDGMENT SHEET ~: |
IN THE PESHAWAR HIGH COURT, PESHAWAR ‘
o  JUDICIAL DEPARTMENT ' :

U WPNo.I730 of 2014

 “With CM 559-P/14 An/CM 600 and 605/14

JUDGMENT

Date of heaﬁng 26/06/2014

- 'Appellant 'Muhammad Nadeem .... By Mr Jjaz Anwar Advocate ‘

Respondent Govt. tc by Gohar Ali Shah AAG..

‘*****************

o NISARHUSSAIN KHAN, ;- By way ofinétaﬁt-"writ o

fpetltlon petitioners seek issuance of an appropnate wﬁt "
for declaratlon to the effect that they have been Va11d1ty- |
o a_ppomted on the posts under} the scheme “Prov1s;on of
-.-.P_opulation Welfare Programme” which has been Bi;eughte .
.. on regular budget and the posts on which the petitionefs

are working have become regular/permanent posts, hence

© petitioners are entitled to be regularized in line- with the - -

'Regularization of other staff in similar projects and

" reluctance to this effect on the part of respondents in- |




'JUOJ 0/ the r;cu.fonu' i gt medofide unc‘I‘.:: LT '

o their letyud Lglily g Wl LIV

bLe. d Cclarey o

Y oreguetur SV Sy Jor

‘Case of the uc.l.:onm is ¢l

GGt the .f’rownc g

.fr'qﬂHaa/:h Dc;:arcmcnt Sbproved

ichenye
r.amc// P‘ ow.,:un jor Puou’u nYelfare ,Orograrnrnc Jor g,

: nod oj f:vc vrur' from 2010 to 2015

Jor .';rmia-r:conomic )
.zc.’/ L:c:mg‘- b_-f ‘ch'.c dovip lroddey Citicesy and

HRIIGYing (.

ileh bfruétu[-cj that the, have beep Performipg
: Eo‘chc Loyt of theyr abiticy With sewy “nd sepeel

Projece und _':chc:rm;-‘.‘;uccc:;.';,f’i.'/ urd redule . .
which i:on::Crcrincd the Covernme

1t to converr it

.o, c..zrrc:nr bucf_/c L' Since vwliole Schicing has beee
_ J/L reqular '/c.c SO (e (.:r'n,u/oyr.;.'.'g' b/' thi’

alqo lu .bu ab

—m'bcd. On e SUtiy Yrialuyy,
"taffmemucr' have Lecn o

Gularizg

d wherpgy

"‘/oncr.. haua bcen di::cn'rm'lnq e

dvrho gre entittey to-
.{[/rb ‘trc;allf%n_en't.

r--«w-r-..n-—_,,_,..g,‘. iy 22

‘-‘-\m-..-:m RNz,

N g



. Better Copy %.

n Regularlzatlon of the petltloners is 111egal malaﬁde

,,;andz fraud upon their legal rights and. as a
- ‘consequence petitioners be declared as regular civil

servants for all intent and purposes.

2 "-4 Case of the petitioners is that the Provincial' o

) Government Health Department approved a scheme

" : fnamely Provision  for Populat1on | Welfare

-Programme for period of ﬁve years from 2010 t0' L

| '20-15-- for socio-economic well being: of 'the '

-downtrodden citizens and improving the thelr dntles

o to the best of their ability with zeal and zest WhICh o

' -i»mode the project and scheme successful,and-resutt

- :‘-o.ri’ented which constrained the Govemrnent to
'eonv;ert it from ADP to current budget. Since_tw.hole.

: sche,ine has been brought on the regular sidie-,.é,o -tbe |

employees of the scheme were also to be absorbed : o

" :On the same analogy, same of the staff members" |
' have been regularized whereas the pet1t1oners have

-been dlscrlmlnated who are entitled to ahke

| treatment.
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3 Same of the applicants/interveners namely Ajmal and 76
others have filed C.M.No. 600-P/2014 and another ahke
C.M. No 605-P/2014 by Anwar Khan and 12 others have prayed for
their 1mpleadment in the writ petition with the contentlon that they
are all sieving in the same scheme/project namely Prov1s1on for
Populatlon Welfare Programme for the last five year's It is
contended by the applicants that they have exactly the same case as
averred in the main writ petition, so they be 1mpleaded in: the main
writ petition as they seek same relief against same respondents
Learned AAG present in court was put on notice who has got.no
objection on acceptance of the applications and impleadment of the
apphcants/lnterveners in the main petition and rightly so when all
the applicants are the employees of the same Project and have got
same grievance. Thus instead of forcing them to ﬁle separate
petmons and ask for comments, it would be just and proper that their
fate be demded once for all through the same writ peuuon as they
stand on’ the same legal plane. As such.both the ClVll‘ MISC

apphcatlons are allowed
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e thelr valuable assistance.

M@

o '-'And the apphcants shall be treated as pet1t10ners in. .

“the maln petition who would be entltled to the same -

treatment.

4. Comments of respondents were celled

- which were accordingly filed in which reSponde'nts'

have admrtted that the Project has been converted

| into Regular/Current side of the budget for the year

- - ~2014.2015 and all the posts have come und‘er-the' L

"amblt of C1v11 servants Act, 1973 and Appomtment :

Promotlon and Transfer Rules 1989

Hdwever, they contended that the posts. 'wlilll be

advertised afresh under the procedure laid down, -fonr' |

which  the petitioners would be free to- compete

-alongwith others.

'However their age factor shall be con51dered under

 the relaxauon of upper age limit rules

:'..petltloners and the learned Additional Advocate

: --'General and have also gone through the record w1th o

We have heard learned counsel for the L
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6. It is apparent from the record that the.

posts"held by the petitioners were advertiséd- in the -

: _Newspaper on the basis of which all the petltloners

‘apphed and they had undergone due plocess of test - -

2 .:and_mt_ervww and thereafter they were appolntcd on

. therespective posts of Family Welfare ASsis‘tant (male

& female), Family =~ Welfare Worker = (F),

| ‘_Chowkidar/Watchman, Helper/Maid e __j.l_pon. "
‘ --recqr'llirhéndatio,n of the Department | éele'é.'ti(')n
comniittee of the Departmentai selection” cémﬁi‘ittee, :
. throvughA on contact basis in the project of pr'c‘ﬁ‘fi_s-i‘oh'for |
- ﬁopulatic;n welfare programme, on different :d'g;cés-i'.e.'
112012, 3.1.2012, 10.3.2012, 29.2.20_12; 27'.:6_.2012, -
" "A3.3.2_012, and 27.3.2012 etc. All the petitioln_ers"\iv‘e're'
'__'reqrjtliﬁed/appointed in a prescribe manner aﬁerdue :

~adherence to all the formalities and since - their

o appointments, they have been performing fheir dlities_

o o .to the best of their ability and capability. There 1s nol |

- converted it from development to

: complamt against them of any slackness 'i'n |
' ~performance of their duty. It was the consumptlon of '_
thelr blood and sweat which made the prOJect

successfu], that is why the provisional govemment
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Non-development side and brought the scheme on the cuIrent
budget

7 We are rmndful of the jact that thelr case does not come Wrthrn the
amblt of NWFP Employees (Regulanzatron of Servrces) act 2009
but at. the same time we cannot loge sight of the fact that it were the
devoted services of the petitioners which made the Govemment
reahze to convert the scheme on regular budget, so 1t would be
highly unjustified that the sced sown and nounshed by the
petmoners 15 plucked by someone else when grown in ﬁtll bloom.
Partlcularly when it is manifest from record that pursuant to the
conversmn of the other projects from development to . non-
development side , their employees were. regularized. There are
regularrzatron orders of the employees of other alike ADP schemes
‘Wthh were brought to the regular budget; few instances of whrch
are Welfare Home for orphan Nowshera and estabhshment of

Mentally retarded and physrcally Handrcapped center for spe01al

ehrldren Nowshera
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" Industrial ‘Training center khasihgi Bala Nowshera, Dar Ul Aman

Mardan, rehabilitation centér for Drug Addicts Peshawar and Swat

and Industrial Training center Dagai Qadeem District Nowshera.

- These were the projects broﬁght to the Revenue side by éonvérting'
from the ADP to current budget and there employ‘e'es' were
- regularized. While the petitioners are going to be retreated. with
' dlfferent yardstick whlch is helght of discrimination. The employees‘ . |
'of all the aforesaid pmJects were regulanzed but petltloners are -- ‘
o . ‘bel-ng asked to go through fresh process of test and 1nterv1ew after'l
‘ advertlsement and compete with others and their age factoi' shall be
,conmdered m accordance with rules. The petltloners who have spent’~
- best blood of their life in the project shall be thrown out if'do not ‘
A quallfy their criteria. We have noticed with pain and agamst ‘that’

' every now and then we are confronted with numerous such hke

cases in which projects are launched, youth searching for jobs are

recruited and after few years they are kicked out and thrown astray.

. The courts also cannot help them, being contract employees of the.

project
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& they are meted out the treatment of master and servant. Havmg
been put in a situation of uncertainty, they more often than not fall
prey to the foul hands. The policy makers should keep all somety in
mmd
Learned counsel for the petitioners product a copy of order of thls
court passed in w.p.no2131/2013 dated 30.1.214 Whereby pI'O_]eC'[
employee s petition was allowed subject to the final decxslon of the
august Supreme court in c.p. 344 -p/2012 and requested that this
petmen be given alike treatment. The learned AAG conceded to the
proposmon that let fate of the petltloners be decided by the august
Supreme Court.
In view of the concurrence of he learned counsel for the petltloners
and the learned Addltlonal Advocate General and followmg the
ratio of order passed in w.p.no.2131/2013,dated 30 1 2014 tltled

Mist. F021a Aziz Vs. Government of KPK this wnt petltloners shall

on the posts
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Subjects to the fate of CP No.344-P/2012 as identical

proposition of facts and law is involved therein. | :

Announced on
26™ June, 2014.
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POPULATION WELFARE pg

02" Fiogr, Abduyl v

+

> SOE (PMWYO) 2-9/7/2014/Hc .
;e;h,axi;}l'r-.i:li,gfli Court, Pashawar d
S‘qp’.ﬂ:-'mé Court Gk Pakistan dated
‘ "Z;e;:';fé‘sDE“r,é}?_n’p!oyées, of ADP. Schere tide

',-,'-u,ﬂarﬁ-hi?e.ﬁ':iq)‘-,;f(ll')i,rbe,r Pakivtunkhwg (2011-14)"
?..(Fi:\;‘i'.i‘.ql‘l'é'd?l‘”fc:'élklar. POsts, “with imniediate effect, sql
5%@9&;.‘.’5 n'the.Augyst Supreme Court of Pakistan,

ated 26-06-2011 |
24-02-2G16 passg)

.

GOy,

POPUL
hd'.é:t: NOSGE(PWD) 4-9/7/2014/1icy Dated
' © Copy F;Q'n"iﬁf'qr_mation & necessary

aCten 16 the
* Accountant Genéra
" Director General, Po
" District Population

pulation Welfare, K
Di_st;ict

Weltare Officers i1y
; Accounts officers in Khyber Pak|
-Qfficials Concerney.

 PS Y6 Advisnr ro the Cm for PWO, Kivwbd
T ber Fakivtynk
- Registrar, suprene Court of Fakistan, 1e
..'.-'-"lt-i::."ulis[rar Poshaga High Courg, free
- NMaster file,

. PSto Secratany, PWD, Ky

Mg

GOVERNMENT OF KHyger PA

all Khan Mul:[plex, clvirg

© Dated Peshawar thye 03" &,

In compliance with

l, Khyber'.Pakhtunkh Wa,

KHTUNKHWA;
PARTMENT © .

FCrelacioy;, Peshawar

"

R the juc'.'gmer_'_[L's"'off.t:fi'-’:‘Hb

 W.P Mo, lA7_30.-P/2'0.‘,1z:,anuE ‘Ail’guqi

re hereyy reingg

dtad. AEBINIL ihy
rject Lo the fate 0 Review Petition

SECRETARY" - .

ATION WELFARE OEpaRTIENT
' Peshawarthe [ERNS
b _ s -
""'

nyber Pakl’&'(UD..k.'hiwa, P‘eisha'\“v';l:r"v ,
hyber Pakhtunkhwa..‘. R

beunkhwa,

¢ Pokhiunkhwa, Pashay,
Wa, Pashiwgr,
2Mobad,

"

. ..""'. .
CER {EsTT{.
PHONE: ND. 6855

L
B i238

Fable

4 in Civit-petition g 49G-p/2014:
“Pravision for Populstion. Welryrs |

Fla .
RS T

¢t'2016 - T

OF i<HYaER"'pAKz}iTQN.KHv\/A" SRR




To, . : -

. The Chief Secretary, - - (6 1
Khyber Pakhtunkhwa Peshawar. U

Subject:  DEPARTMENTAL APPEAL

- iRespe't:ted Sir, . ’ : )
With profound respect the undersrgned subm:t as -

o~ under

1) That the undersigned along with others have .

_been re-instated in servrce\ W|th 1mmed|ate

effects vrdeorder dated 05.10. 2016 - - [

o . :

-~

y . ' 2)‘That the unde'rsigned and ot_‘her“offi‘ci'alis we‘r:'e»
e : - | regularized by the honourable High ('Court, S
- Peshawar vide judgment / ~order "dated
o | | | | . 26.06.2014 whereby it was stated that petltloner

shall remain in $rv:ce
N N . o _

« 3) That against the said judgment 'an'appeal \A'/a-s

e

~preferred to the honeurable Supreme Court but a
S ; - the Govt. appeals were dlsmlssed by the larger

o T N bench of Supreme Court vide Judgment dated | _

N 24.02. 2016. ' - . R
~ . : i : ‘

4) That now tpe applrcant is entrtle for all ba\ck

- benefits and the semoYity is also require to ; o
reckoned from kthe date of regularlzatlon of

prOJect mstead of |mmed|ate effect




‘-(- o _ 5) That the, said principle has been duscussed in-
' detail in the Judgment of august Supreme Court/ ‘
vide order dated 24.02.2016 whereby it was held |

R R that appellants are reinstated in service from the

o N _ date of termination and are en'tvitle for all backv ‘

| | benefits. B |

y SN SRR
O - + 4 . 6) That said princigles are also_r‘e:quire.te. be -_folllo.w..‘v.

: o . . in the present case in the light of.2010‘9 SCMRO1. * | ) ,
It is, tl‘lereforé humbly prayed that - on | l
acceptance of this appeal the - apphcant ¥l .: ' )
petitioner may graciously be allowed all back S

LT | SN - _ benefits and his seniority be reckoned from- the' ’

I +date of regularization of pro;ect mstead of ;.

1mmed1ate effect.

Yours Obediently SN

Ghulam Sakina .

o : Family Welfare Assistant (Pemale) -
S Population Welfare Department
L Torghar.

o ' Office of District Populatlon

Welfare Officer,

Torghar.




sz il COURT O PAKY
H——___h_______

STAN
( Appethte Juuaduhou )

Pl\]“S‘.LN'T‘
MR. JUSTICE AI\’WAR
" MR. JUSTICE MIAN S B_Nrs‘zﬁz
MR. JUSTICE ANIR IIAN MUSLIM. -

MR, JUSTICE IQBAL J'IA.I\iLDDUR RAIIMAI\'
MR, JUSTICE KHILJI ARITF IIUSSAIN y E

s ".CI

-\-‘.l

. Rii\'-véln'Ju\}ed and others

'VJ..R.SU'* ’
Scoletary Agnculture Livestock ete

Mr. ljaz Anwar, ASC
Mr. M. S, I\.hattal\ AOR

1‘6' ; Lhe Respondcnts Y M

‘.::‘,rm:!_d;‘e',_a@el_mnt e

¥agar Ahmed Khan, Add| ch I(PK, Z__ﬂ
__~D4_L.t.:0£:l1r;_aj§151g 24-02-2016

QRMER N ﬁ

AMIR HANT MUSLIM Y This Appeal by m
. h—“——‘____“‘]‘“
: Court.as" ;iueclecl against the Judgmmt c]aled 18 22015 p’tsSL

. 1’0>1‘1.1wcu‘-1wh ‘Court, Péghavu, whucbv the Wut P

"'.:-IDJJL:“ch(:a wm du:mz.ssed

- the advcrnsement to be ﬁll(.d on contrac| ba51s in thc

};Busmess Comdmatlon Cell [heremaﬂcr wIcucd to

3 Appt.l aul.s ulonp_,wuh othery applied upainsg the v

arious poxtx On v

App:gll:im.é’ EETR

- Respondents- T

vc o[ tlu.t:

Provmoml /\;;,u- G
as thc, C(_l]J 'j]lc' o

mmn_ a

. - I
Cour\ Associs ’“. .

Thc facts ncccbsaxy for thc plc.sc,nl plocccdmgs cllb thaL nn‘
'_- thc Agncultme Department, KPK -gout ap advertisuncnl. I
,'fpubhshed in 'the press, mvmng apphcauon,s against the posts mcnuoncd lllh g

cl"'b)'-,:f the .

clition, ‘ﬁ!‘e.d ;',bf;\{:'tlw.. o

l
‘|
| E
J,
ol




o

-Compclt.nt Authouly, the Appellants weie appomTcd a[,zunsl \"lllDUh pom

in. the Cc[l m(mlly on contract basis for g period ot one yczu e tcndablu o

ect 10'5'1txsfact01y performance in the Ccll On 6.10, 2008 Lhmunh an; . e

Ofﬁcc :Oldm thc Appellants were gmnu.d extelis lbn In khclr conLracts !'Dl .

Lhc m,xt onc ycar. In the year 2009, the Appcllums contract’ was amm

' c\tendud fcu '\nOthel term of ohe year, On 26 72010, the 'conh:\clu.xl Lum -

of Lhu Appu[lants was further. extended for onc more yuu, in vncw o[ th(.

"Pollcy‘ -..'-the Govemmem of I(PK le.abhbhmunt md /\dnnmsu.umn'

Dcpu\umunt (chulauon ng) On 12.2. 2011 the Cell” was convutcd tu

lhc xe.gular SLde of the budget and the l‘mancc Dcpartment GovL o[ 1<.P1~

s .\{Dltbd to crLaLL the existing posts on mgul:u uclc, Ilowc,vm Lhu l’lcucu .

{""I\’Icmagm thhe Cell, vide ordcr dated 30, 5 2011, ordereci the Lcu‘mnatnon of

o

su‘vtces of thc Appellants with effect from 30 6.2011.

"lhe Appellnnts invoked the, consmu‘uoml _)unsd:c.uon of- Ltu_

lcmncd Peshawm High Comt l’Lsha.wLu by Llhng Wnt T?.t‘,liu'dn-'_i.

No _196/2011 ay,amst the order of Ihur lell'l’llnat]Ol'l, mnmly Dn Lh(, grouncl

- ml many othcl employees WOLlung in different plD]CClb of thc I\PI\ lm\'t. .

S been wgulfmzed through chffelent Judgmcms of the Pcsh”twal lhgh Couu'.' o
cmd this COUl‘L The lcarned Peshawal High Court d:smlssed the \\’nlj""

‘ Pctmon of the Appcllants holding as under

IIG'

.

While coming to the case of the pctmonexs it wou]d,-"-
reflect that no doubt, they were contract employees and. wm. e
also in the field on the above smcl cut of d

ate but thw were:
project employces, thu.,,

were not entitled for mgulm l/aL|0|1:‘,~j‘ L
of their services as explaingd above, The august Supnemu ’

Court of Pakistan in- the case of Gpyer nment oc Iy :Imrf'”

L 7Supreme Court ol Pak
’ “o dslgwiabad.

Tyl ,...._%').._,.._ COLl n. A:E‘,DCF\\E

PR

T T r ey omies p————




B e I I e ey N

'. Duparfrnenr throwuh it Ser‘remrp ard_eldiery vy, .Jm%

Dm (mrl (mrr(ht'r ((..,I\'ﬂ /\ppvu\ Mo GE20 0 decided ai -

,'quﬁ vy, Abdultah mmu Um uvm YY) .u.u
(“mrurnmr'n( w’ NHEP fnow IEPE) s, hn(r'('m Stith (’70ll

SCMR 1004) has categorically held so. The concluding pam ’

of lhe said judgment would lcqune Ib[JI'OCJUCLIDI’I whwh
- ‘;' rcuds as under : : e -

“*In view of the cleor statutory pravmons the
- respondents cannot seck regularization os ihey were
.. “sdmitiedly project employees and thus have beg;
" expressly  excluded  from  purview  of  th
" “Regularization Acf. The appeal is therefore allowed, -
. e impugned judgment is sel aside and writ petition
“-filed by the respondents stands dismissced.” :

In view ol «the above, Lhe pcliti‘mwl's cannol scek

“reﬁlihiriiati'on being projccl e:i‘sploy'ccs, which have been

‘ L\ppcllants wmc appomt(,d was laken over by the KPK Covunmcm i th(

-

‘~'y<.:u' 2011 Wheleas most of the pI.D_] ects in which 1hc diOtcsaid Rt,spondunls ‘

Bupreme Counrrot RPakle

|
: T - e sy e e I Cour Assscinle
‘ AR Co Inlainabag

|
|




0,\"!?-'11n' ent; ‘1t appem‘s that.the ﬁtp‘y‘)cuants WELE 1ol aiiowcd to contiu

"'1(1’1\ ll’llOU[’h Se,cre.t'\ry, Agncultmc \‘h Admnull.n d.nd othersL as - ll.x.

';-Appullan&s were. dlscnnundtud against and were dlbO\'blmll"ulV p\.l\_t,c. o

1 . oLty

: )"DJGCl employces

: 'We. for the a!?oresmd reasons, allow this Appc':al :m,&‘. su{ aside

\h\. unpupncd judgment. The /\ppull.mts slmll bo re lnstnlul iy '~L.:.~'I'|-um

\hL ddrc of. thut lcrmm'mtxon 'md are also hc\d entitled lo. he b.n.l\ bunul'“i' :

 = [01 Lh\, pcnod they, have worked with the pchLL or 1h(.. I\I l\ \mvmnm\.m

Hu‘ bu\'lw ul lhe /\ppt‘ﬂ s for the mu.rvc.mn[; per iod i e hum nn. dune m'." N
. lth,"r{‘-tgrmmamm il the dale of thelr ceinstatement ghall _kl:)c‘f ,cum,'l)u-\ut\ N

© " towards their pensionary benefits.

Sd/- Anwar /L.‘Elht,bl 'J"mﬂh ll
Sd/- Mian Saqlb Nx%
SCU Amir Hand | \ll‘ushm

Sd/- 1qbfﬂll¢unucdm R \hnmu ]
Sd/- 1<.hﬂ31 Axif T-Lussam J

Cemﬁed tD bc Truc Cop\,

-

—

. " L \_’.‘—"'..
é"&‘ T

- ' f V \) Gourl A;socmu Lo r‘-_;' ' -
: "opcn Court on q'qw‘ upreriie, Caunt of Pak\slun A

.‘_._'_:b;ﬁ\p:_‘ /? .' \:mnmabad R

\“‘%\N.,.,,m ,".'},.'%‘f \fé':l/f/(:r reporting, o " . : //{f%g o A . ;‘ .

b
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.‘ A T e waay

.ot
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T DISTRICT POPULATION WELFARE OFFICE
- TORGHAR |

F No.1 (03)/2013-14/Admn/ &S —\& Dated the 13" oy 2014

-

" To _ ) . '
Msj( : (]\\M,D.&W‘ ém
Fw Conloe d —\J(QJDQMZQJ_ L
Subject: - ~ COMPLETION OF ADP PROJECT i.e. PROVISION FOR POPULATION
. 'WELFARE-DEPARTMENT KHYBER PAKHTUNKHWA -~ -
Memo: ‘ ‘ _
d on 30/06/2014. Therefore,

The subject project is going to be complete

the ehclosed office order No. 4(35)/2013-2014/Admn dated 13/06/2014 may be treated

as fifteen days notice in advance for the termination /6f your \services as on

_ 30/06/2014(AN). , : \
N | \

(SAFDAR MURAD)
DISTT: POPULATION WELFARE OFFICER
TORGHAR '

Copy to: -

| 1 Accountant (local) for necessary action.
i 2 P/F of the official concerned. :

_ (SAFADR MURAD)
DISTT: POPULATION WELFARE OFFICER
- TORGHAR . j .




Govemmen’f of Khyber Pakhtunkhwa,
Directorate General Populaticn Welfore ‘
Post Box No. 235

‘} S [ '.'rim peiding . el Maglid Road, reshowurCunH' Pl 071.9211535-35

Vb phane e vy

Dated Peshawar a‘lel\,f_;} ( / iM ffi

" QFFICE CRUER

F.Ng, 4(35)/ ’01;14//1\dmn On - completlon of the ADP wa’f No.  903-821.

A"/CJO/ \1062/ under the scheme provision of Populatlon ‘Welfare -.' norammu Khybe:

‘Pakhtunkhwa. The services of the following ADP Project employeé; stands terminated -

T w.e. f 30.06. 2014 a5 pet detail b&‘lOW T e

~ [S.No: | Name ‘ , Debtgnatlon ' District /Institutiqn. '
1 ThAzawal T TReW Mardan
72 [ Ghozala nguﬁl _' FWW : | Mardan
3 _. Bushra Gul T TRwWwW | Mardan
© 174 |saraShah - FWW - | Mardan
_ | 5 Asma Mir FWW . . Mardarg-
76 T Raitoon Bibi PW | Mardan
7 [ Tahira Naz AW . |Mardan |
e /," 8--5 Naeem-ur-Rehman. FWA (M) : Mardaﬁ'— ;);
79 Muhammad Aslam FWA (M) ' Mardan ‘ o
. 10 | Syed Junaid Shah | FWA (M) Mardan '
: 11 | Muhammad Rashid FWA (M) : Mardan: '
12" | Farhad Khan T FWA (M) .Mardérv
| -13 Ibrarud Din .FWA (M) - | Mardan -
- 14 | Qasim Al - FWA (M) Mardan
15 Sharafat . “ | FWA (F) Mardan
16 |.Samina Aslam FV'\IA‘(F) ' Mar.danl»
17 | Riffat Jehangi <o, | FWA (F). T Mardan .
‘ 18 | 'Nihér Raza - FWA (F) ‘ Mardar ‘
19 | Noor Becum - - FWA (F) , .Mardah
20 | Samina Jalil FWA (F) Mardary
. 21 '~R6§eeda Begg'nn R FWA F o Mardar .
/ [ 22 NesraBibi - | FWA(F) T [Mardan 5y
[ [Musarmat FWA () Mardan .
‘ 24 | Imtiaz Ai"i' : . Chowkidar Mardan ®_/ 4_
.|-.25.."{ Khairul Abrar Chowkidar ‘| Mardan -
26 | Widar Ahmad Chowkidar | Mardan |
| 7 (AW AL . |Chowkdar | Mardan )
P 28 | Yousaf Khan Chowkidar - | Mardan ~
‘ 35 | Muhammad lacem Chowkidar - M_a'rdal)/\i\‘_':\\\




L2

— e h———

CFROM TFUD. FDERG HLFE

u ~
o

e SRR - Tun 1T amid edisaey fa

30 Zia,Muhammad Chowkidar I Mardan
31 Arﬁre'en Bibi - Aya/ Helper Mardan
32 | Gulshan 2ari “IAya/ Helper Mardan
33 Nageen Segunm Aya / Helper Mardan
| 34 | Hastia Begum Aya / Helper Mardan T
3% | Safia Naz i ﬂ?\ya / Helper Mardan
36 | Bastia Begum - | Ayd/ Helper Mardan T
g Reshma Aya / Helper M‘an_’dan : : i~

" .- 30.06.2014 positively under-intimation to this office,

F, No 4 (559/20*13 14/Admn

 All pending liabilities of ADP Projé(:t employees must be clearsd '!:efv_.:te

sd/-

'Lopy for warded to the:-

.i ' 1'
3‘0

oy U

8,
-gl
1

- (Project Director). - . . o
Dated Peshawai the_| ”326’ [ 2014,
Dl‘rea.tor Technical, PWD, Peshawar, .

District Population Welfare Officer, Mardan.

District Accounts Officer, Mardan.

Chief Health P&D Department, Khyber Pakhtunkhwa. . o

PS 14 Advisor to Chief Minister for-Population Welfare, Khyber Pakhtunkhwa

.. P5 to Secrerary’ to Govt: of Khyber Pakiituniiiwa, Finance Department, Pesiaviar.

PS to Secretary to Govt: of Khyber Pakhtunkhwa, Populat:on Welfaf e Depa1 tmmt

. Peshawar.

PS to Director General, PWD, Peshawar.
Officials concerned.
. Master File,
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In Service Appeal No.204/201 8. \

Ghulam Sakina ............ e (Appellant)
VS |
Govt..of Khyber Pakhtunkhwa and others .............. PUUUUI (Respondents)
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" S.No. 3 | Documents Annexure | _:__—P‘l:li :_____
1 Para-wise comments o3
2 Affidavit 4

Deponent
Sagheer Musharraf
Assistant Director (Lit)
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" INTHE HONORABLE SERVICE TRIBUNAL. KHYBER PAKH'_I‘UNKI{WA,

PESHAWAR.

[n Service Appeal No.204/2018

Ghulam Sakina e (Appetlant)
VS
Govt. of Khyber Pakhtunkhwa and others ................. (Respondenis)

JOINT PARA-WISE REPLY/COMMENTS ON BEHALF OF THE
RESPONDENTS NO.1 TO 5

Respectfully Sheweth,

Preliminary Objections.

e

1
2
3.
4

wn £

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That “fe-view petition is pending before The Supreme Court of Pakistan,
[slamabad.

That the appeal is bad for non-joinder &mis-joinder of unnecessary partics.

That the tribunal has no jurisdiction to adjudicate the matters,

On Fucts. -

I

Incorrect. That the appellant was initially appointed on project post as Family
Welfare Assistant (Female) in BPS-03 on contract basis till completion of project
life i.c. 30/06/ 2014 under the ADP Scheme Titled” Provision for Populatien
Welfare Program in Khyber Pakhtunkhwa (2011-14)”. 1t is -also pertinent o
mention that during the period under reference, there was no other such project-in /
under in Population Welfare Department with nomenclature of posts as Family
Weltare Assistant (Female). Therefore name of the project was not mentioned in
the ofter of appointment.

“Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/06/2014, the project posts

were abolished and the employees were terminated. According (o project policy of

Govt. of Khvbcr Pakhtunkhwa on Lomplctwn ol scheme, the employees were (o
be terminated whichis reproduced as under: “On completion of the projects the
services ol the project emplovees shali stand terminated. However, they shall be
re-appointed on need basis, if. the project is extended aver any rew phase of
phases. In case the project posis are converted into regular. bucwctdn posts, the
posts shall be filled in according to the rules, prescribed 10| the post through

Public Service Commission or The Departmental Selection (“ommlllu , as the case

may be: Fx- -Project employees shall have no right of adjustment against the

regular posts. However, if eligible, they may aiso apply and compete for the post
with other candidates. However keeping in view regquircment - of the Depariment.

5600 posts were created on current side for applv.no to whick the projeci’
employees had experience marks which were to be awarded to them.

. J)



¥+ 4. Correct to the extent that alter completion of the project the appellant alongwith

SR other incumbents were terminated from their services as explained in para-3
above. T :
5. Incorrect. Verbatim based on distortion of facts. The actual position of the case is

that after completion of the project the incumbents were terminated from their
posts according to the project policy and no appointments madc against these
project posts. Therefore the appellant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar.

6. Corrcct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum.

7. Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court of
Pakistan as the case was clubbed with the case of Social Weltare Department.
Water Management Department, Live Stock ecte. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfarc
Department their services period during the project life was 3 months to 2 years &
2 months.

8. No comments.

9. No comments.

10. Correct. But a re-view petition No.312-P/2016 has been filed by this Department
against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan.

I 1.Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate effect, subject
to the fate of re-view petition pending in the August Supreme Court of Pakistan.
During the period under reference they have neither reported for nor did perform
their duties.

12. Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light ot the decision of the Supreme Court of
Pakistan.

13.No comments.

On Grounds.

A. Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

B. Correct to the extent that the employees entitled for the period they have worked

| with the project but in the instant case they have not worked with the project afier

30/06/2014 till the implementation of the judgment. Anyhow the Department will

wait tilf decision of re-view petition pending in the Supreme Court of Pakistan.

As cxplained in para-7 of the grounds above.

. Incorrect. The Department is bound to act as per Law, Rules & Regulation.

E. Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition N0.496/2014 in the Apex Court of Pakistan.

Which was decided by the larger bench of Supreme Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions in
the Apex Court of Pakistan against the decision referred above. Which is still
pending. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate eifect. subicet to the fate of re-view
petition pending in the Augost Supreme Couri of Pakistan.

. Incorrect. Verbarim based on distortion of facis. As explained in Ground-1 above,
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s G. Incorrect: They have worked .against the project post and the services of the
employees neither regulanzed by the court nor by the competent forum hence )
nullifies the truthfulness of their statement.
H. Incorrect. The appellant alongwith other incumbents have taken all the benefits
for the period, they worked in the project as per project policy. - _ ‘
I. The respondents may also be allowed to raise further grounds at the time of a
arguments.

Keeping in View the above it is prayed that the instant appea[ may kindly be

Court of Pakistan.

District Population Welfare Officer
Torghaar Population Welfdre Department
" Respondent No 5 Respondent No 3 i

I e U

Secretary 3 Q( Q % \\ g

Populatlon Welfare Department -
Government of Khyber Pakhtunkhwa 1
Respondent No 2




Wy y INTHE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
K, . PESHAWAR

In Serv1cc Appedl No. 204/20] 8 _
Ghuilam Sakina . et (APpETTant)
| VS

Govt. of Khyber Pakhtunkhwa and others .................. (Respondents)

e ffidavit
- 1 Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate Gcnt,rai of
POpulatmn Welfare Departinent do solemnly affirm and declare on oath that the contcn[s

of para-wise comments/reply are true and correct to the best of my knowlcdga and

available record and nothing has been concealed from this Honorable Tribunal.

Deponent -

Saghcer Musharraf
Assistant Director(£.i)




