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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 8654/2020

' Date of institution ... 17.07.2020

Hayat Gul, SDM (BPS-16), GHSS Kulyari Tehgagra, District Buner.
VERSUS

Secretary Elementary & Secondary Education Department, Khyber
Pakhtunkhwa Peshawar and four others.

ORDER

13.09.2022
Mr. Noor Muhammad Khattak, Advocate for the appellant
present. Mr. Muhammad Riaz Khan Paindakhel, Assistant Advocate

General for the respondents present.

Appellant has filed an application ann'gwAith affidavit through
Diary No. 872 dated 01.08.2022 for withdrawal of instant appeal as
well as Service Appeal bearing No. 11551/2021, stating therein that

the department has agreed to give him promotion, therefore, hé

wants to withdraw both the appeals. Application alongwith affidavit is

placed on file.

In light of the above, the appeal in hand stands dismissed as
withdrawn. Parties are left to bear their own costs. File be consigned

to the record room.

ANNOUNCED
13.09.2022
4 :
. 7
k_—'-.h—-h—-_d
(MIAN MUHAMMAD) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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Due to retirement of the Worthy Chairman, the Tribunal - "

is defunct, therefore, case is adjourned to 17.05.2022 for the

cem-n g
' 2 6an
Fot e
03.02.2022
same as before.

117.05.2022

Mr. Umar Farooq, Advocate (junior of learned counsel for ;"-‘ '

the appellant) present.
~ Advocate General for the respondents present. '
Junior of learned counsel for the appellant requested for

adjournment on the ground that learned counsel for. the
appel'lant is out of station today. Adjourned. To come up for
arguments on 30.05.2022 before the D.B. | '

30t May, 2022

(Rozina Rehman)
Member (J)

Learned counsel

Mr. Kabirullah Khattak, Additional -

for the appellant present.

7

(Salah-ud-Din)
Member (J)

Muhammad Rasheed, DDA alongwith Imtiaz Khan, ADO

(Litigation) for the respondents present.

Learned counsel for the appellant seeks ad]oumment

in order to properly assist the court. Adjourned. To come»u
for arguments o 01.08.2022 before the D.B.

(Mian Muhammad) .

o Member(E)
- éye a““’

[ G
i"‘"»m.,,,

v

(Kalim Arshad Khan)
Chairman
Vors =4- 2

Mr.




31.03.2021 Junlor to counsel for the appellant present

Addl AG for respondents present

. . .. - -
- PRy O T e

Written reply/comments on behalf of respondents
not submitted. Learned AAG seeks time for submission -
of written reply/comments. Granted.

Adjourned to 01.06.2021 before S.B.

"

_ (Atiq Ur Rehman Wazir)
Member(E)

01.06.2021  Counsel for the appellant and Addl.: AG for the
respondents present |
Learned AAG is required to contact the respondents for .

Qfl red perre. P M submlssron of written reply/comments in off" ice wrthm 10 days .

wr-)ﬁ*ﬂ»a cmv::le"c}é

locen /paﬁﬂﬂ( ! ? "“‘fwj If the written reply/comments are not submltted within the

, whowTes
Rax nel eer & ' stipulated time, the office is directed to submit the file with a -

Py

report of non-compliance. File to Cpme_ up for arguments on-

30.09.2021 before the D.B.

o

o

Chairman

P.S

11.06.2021 Learned Addl. A G be.reminded about the omission
and for submission of reply within extended time of 10

: ':‘ o ‘ days.




&v‘ :
!-’""

17 11. 2020 ” : ~ Counsel for the appellant present.

- Whether the appellant was not entitled to the benefits
' 'accruing through the judgments of Honourable Peshawar High
. Colrt in Writ Petition No. 1041-A/2015 and Writ Petition No. 73-
‘B/2(_114 under the 'principle of similarly placed person?

In 'order to settle the proposition, instant appeal is édmitted

to regular hearing.  The appellant is directed to deposit fsec'urity

. and process fee within 10 days. Thereafter, notices be issued to the

;\respondents. To come up for written _reply/comments on
++71761.02.2021 before S.B. S |

L : Chgirman' o /
.01.02.2021 Counsel for the appellant and Addl. AG er‘the
‘ ‘ respondents present. ,
Learned counsel requests for time to rectlfy the
error in addresses of some of the respondents for proper
serv;ce of notice. Allowed. May do so W|th|n a fortnlght

Thereafter, notices be issued to the respondents.
Adjourned to 31.03.2021 for submission of reply/

comments.




e Form- A
’ FORM OF ORDER SHEET
Courtof .
Case No.- g/fg /2020
S.No. Date of order Order or other proceedings with signature of judge
proceedings ' -
F 1 2 3
1- 27/07/2020 The appeal resubmitted today by Mr. Noor Muham‘mad Khattak
. Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. , - f
| REGISTRAR ™/
7- This case is entrusted to S. Bench for preliminary hearing to be put
' up there on ,(/”0 }’2,020
v
CHAIRMAN
|
Mr. Afrasyab Wazir, Advocate on behalf of counsel for

14.09.2020

the appellani present.
Requests for adjou'rhment as learned counsel is engaged
before the Tquring Bench of this Tribunal at Abbottabad.
Adjourned to 17.11.2020 before S.B.

Chairman

O M ey




’ The appeal of Mr. Hayat Gul SDM received 'today i.e. on 17.07.2020 is incomplete on the

following score WhICh is returned to the counsel for the appellant for completlon and

resubmussnon within 15 days.

1- Annexures-of the appeal may be attested.
2- Annexures of the appeal may be flagged. '
3- Annexures-C, D and E of the appeal are illegible which may be replaced by legible/better .

one. -
4- Seven more copies/sets of the appeal along annexures i.e. corjnplete in all respect may
also be submitted with the appea! -

No. /58( /S.T,
Dt. [;_L —0 2/2020.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

'PESHAWAR.

Mr. Noor Muhammad Khattak Adv.

&A&VZ””/W ée@w/sk”
K J/f/a %wﬁ/%@%ﬂ/%;w

.I')/
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’}) BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. %f (1{ /2020

EDUCATION DEPTT:

HAYAT GUL VS
, - INDEX ‘
S.NO. DOCUMENTS ' ANNE-XURE PAGE
1 | Memo of appeal [ 1- 3.
2 | Educational testimonials A 4- 6.
3. | Notification dated 24.07.2014 B - 7-12.
4 | Judgments - C&D 13- 19,
5 Departmental appeal . E ‘ 20.
6 | Notification » . F |21
7 | Vakalat nama - sessesurenens 22,
 APPELLANT
THROUGH

NOOR MOHAMMAD KHATTAK
ADVOCATE
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4 _ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
i PESHAWAR

,\,)V‘,l'l‘ p.‘l‘(‘)(!&llh\\’a
o [ S
-‘("I&!' rcbun.ll

APPEAL NO. %S/(’l /2020 , =~ Z@Q

Mr. Hayat Gul, SDM (BPS-16), Bacea. " Vi
GHSS Kulyari tehgagra, District Buner.

VERSUS

1- The Secretary Elementary & Secondary Education
Department, Khyber Pakhtunkhwa Peshawar. '

2- The Secretary Establishment Department, Khyber
Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa,

Peshawar.
4-  The Director Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar. etfovI™
5-  The District Education Officer, (male) District Mardan .Buynex o7~

.......................................................... RESPONDENTS

APPEAL__UNDER SECTION 4 OF THE KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE INACTION OF THE RESPONDENTS BY NOT
CONSIDERING THE APPELLANT FOR PROMOTION TO
THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING
BACHELOR DEGREE IN 3Rf° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY
THE CONDITION OF BACHELOR 2"° DIVISION HAS
BEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF
p\{,eam,day THE TABLE AND AGAINST NOT TAKING ACTION ON
o DEPARTMENTAL APPEAL OF APPELLANT _WITHIN
R%—gffg}' STATUTORY PERIOD OF NINTY DAYS
1717 >
PRAYER:
That on acceptance of this appeal the impugned service

Eg Rules dated 24.7.2014 may kindly be modified to the
_!g. extent that the condition of Second Division/Class be
ﬁ/ =z expunged from Column No.3 (i), serial No.1B of the
&3 table and the respondents may kindly be directed to
@ g consider the appellant for promotion to the post of
2 Secondary School Teacher (BPS-16) from the date when
% . his Colleagues and junior colleagues were promoted
/3 ,g’ ' with all consequential back benefits including seniority.
/" Qﬁ Any other remedy which this august Tribunal deems fit

g that may also be awarded in favour of the appellant.

R/SHEWETH:
ON FACTS:




Brief facts;'giVing fise on thé'present appeal are as under:

That appellant was initially appointed as drawing master and
right from appointment till date the appellant is serving the
respondents department: quite efficiently and of to the entire
satisfaction of his superiors.

That appellant is higher qualified having master in islamiat in
second division. Copy of academics documents are attached
asS ANNEXUr€.uvasrssnsnnns LT T PP P P P PP PR PP PP PR PPPPPRAS A.

That it is pertinent to mention here that the respondents
issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for primary school teachers. That according to the
said notification required qualification for initial recruitment
as well as promotion was mentioned as second class
bachelor degree. copy of impugned notification dated
24/07/2014 is attached as annNeXUrC.viesrerarserarssreverararnses B.

That it is pertinent to mention here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment dated
05/04/2016 and 28/01/2016 and consequently they were
promoted to the post of SST. Copies of the judgments dated
28/1/2016 and  '05/04/2016 are  attached as
ANNEXUME.usvurarncvavanrnsanronee Cannacreusernnsasrnrnnsans . C&D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite
the fact that appellant is having second division in higher
qualification i.e. master in Pashto and master in education

That appellant being a similar placed employee approached
the respondents to extend him the benefits of above
mentioned judgments, but still in vain. Copy of the
Departmental appeal is attached as annexure ..vveceereeenes E.

That it is also pertinent to mention that establishment
department issued a notification dated 15/12/2011 whereby
amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3" division in bachelor
degree will be eligible for the examination in cases where
he/she has obtained a higher division in Master's degree.

- Copy of notification is attached as anNexXure viu..veeeresrserens F.




&

‘That feeling aggrieved and“having no other remedy the
appellant filed the instant appeal on the following grounds
- amongst the others

GROUNDS:

A

That the impugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,

"hence not tenable and liable to be modified and the wordsl |

second class be expunged only for promotlon purpose.

~ That the petitioner has not been treated in accordance with

law and rules by the respondent Department on the subject
noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamrc Republic of Pakistan .

1973. '

‘“That appellant‘i’s entitled to be prbmoted to the post of SST

from due date in light of judgments of Peshawar high court

by attracting principle of consistency as mentroned in. 2009
SCMR 1.

That'appellant has second division in higher qualification i.e. '.
master and entitle to be promoted from due date in light of
notification dated 15/12/2011.

That as per Section-9 of the Civil Servant Act, 1973 read
with Rule-7 of the appointment, promotion & Transfer Rules,
1989 the appellant is fully entitle for promotion to the post

of SST (BPS-16). ‘

That appellant seeks permission to advance other grounds

- and proofs at the time of hearing.

1t is therefore most humbly prayed that the appeal of the

appellant may be accepted as prayed for.

PELLANT

1

HAYAT GUL

THROuGH: ./l o
NOOR MOHANIMAD KHATTAK.

&

'SHAHZULLAH YOUSAFZAI
ADVOCATES
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ﬁeggiun 2008—2010
HAYAT GUL Son of RAHMAN GUL  Registration No. 2008690520 Yritute Cardidate of DISTrICt Buner
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:  GOVERNMENT Ol" KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Peshawar, dated the 24" July, 2014.

NOTIFICATION - - ~ L

No.SO(PE)4- f'/bSRC/Mcclmq/ 01 2/1 uu,hmq Caclre:- In pursuance of the provistons. (omumed i sub rule (_,) of
rule 3 of the Khyber Pakhtunkhwa Ciil Servants (Appointment, Promotion and Transfer) Rules, 1989, the Illementary |
and Secondary Education Department in consultation with the Establishment Department and the Finance Departrient

hereby divects that in this Department’s Notifications No.S(G)S&LD/1-28/2003/Yol-11 dated, 09-04-2004,

/\’ot'i/'}'cr:l'iorz No.SO(G)S&L/1-69/06/Vol-1/DPLE/LIB dated, 13-11-2007, and  Notification . No.SO(PE)

5/55RC/Meeting/2012/Teaching Cadre, dated, 13.11.2012, the following further amendments shall be made, namely:

_/-_\3 MENDMENTS

i the "pgwmhl -

(i) . Scrial No. T shall be renumbered as 15 and hefore Swman 1B, as sore NHIH/)CI(( the Jollowing new entr les shall be
inse ! f('(! i rvsp( ctive columns, namely: _ )
2 3 . - 4 . 5 . ]
7 .S'ub_/'(-_:c! Specialist | . At least second (:[(.155 M (1.9!"erj’s Degree or | 231035 | (a) ~ Fifty per cent by promotion, on the basis |
(‘.1_3!')8—17) ' - fouwr years BS Degree in the relevant | years of seniority-cum-fitness, »/;;,,--' the relevant

subject; and subject from amongst the Secondary School

Teachers (BPS-16), with wt least five  years

. 1. Bachelor of Education or Master of :

: Education (Imlusl:ml Arl or Business serviee cas  such and having  quadijication

L ' Education)  or  MA  Education  or | mentioned in column No. 3.

P cquivalent (/uah/t(u!mn Sroma - o

f o rechgnized [l,,',',','(), ity et A i Note: Ifnosuitable candidate is available in the

P ' Lrelevant. subject  the  post falling in o therr
L tpromotion  quota  shall be  filled by - initial |




a -
_ : recruitment; and R _
: i (b)  fifty percent by initial recruitment.
74 | Pirector Physical At least second class Master’s Degree in | 22-35 (a) Fifty percent by promotion, on the basis of )
— Licducation Ph ysi(:a! Education from o recognized | years sentority-cum-fitness; from amongst Senior
(BPS-17) Universityy. - Physical Education Teachers (BPS-16), with
- “at least five years service as Senior Physical
Education Teacher and Physical Education o
T ’ i - T T T - Cleacher ™ and o having T Gualification | T e e
mentioned in column No. 3: '
A Provided that i no suitable person
1s auailable from amongst Senior-Physical
Lducation Teachers for promotion then the
_ post  shall be filled by promotion, on the
- hasis  of  seniority-cum-fitness,  from
, ) r amongst the Physical Education Teachers, .
, ' with at least flve years service as such and
I , ' having qualificarion mentioned in cohmmn |
| o - | © No.g: |
o " Note:- If no suitable candidate.is available
in the relevant cadres of the above teachers
N Jhe post falling in their promotion qr,}r)m . ,
) shall be filled by initial recruitment; and : G
LN
- - (h) fifty  percent by imitial recruitment ~and. ¥
=
) ==
| EESN
A -
) (2)
‘. N )
< - . . ' . -




\,

(1) . againstSerial No. I8, as so renumbered, for the existing entries, the following Shall be substituted, in respective columns,

namely: B ‘ e ' .
1

2 i 3 L e : 5 .
”.i’.l.'%. Secondary School | 1. At least  setond  class Br.‘l(:/ﬁt[df* L21t0 35 | 1. Seventy Five per cent by p!'(‘))'i‘i_e)!iUi'.{. on the
Teacher (BPS-16) Degree’s  from  a  recognized ,;.Uf-'(f”'s- basis of seniority-cum-fitness, from the
University on need basis from the | district concerned in the following manner:
} . . Jollowing groups with two subject N I I e e
(a) (Chemistry, Botany or Zoology), . (a) forty per cent from amongst the Senior
A Or ' . . 1 Certified Teachers (BPS-16), with at least
(b) (Physics, Maths “A” or “B” or Statistics) E Sfive years service. as Senior Certified
Or, ! ‘ _ Teacher and  Certified  Teacher _ and
_ having  qualification  mentioned — in
. _ (¢c) (Humanities and other equivalent l “column No.3: S
groups at degree level with Inglish ) .
as compulsory subject: | Provided that if no - suitable
! | | candidate is available  from  amongst |
. : ~ , - and . . ' Senior Certified Teachers jor promotion
1. Bachelor of Lducation or Master of then the post shall be filled by promaotion,
Education . (Industrial — Arvt. or on the basis of seniority-cum-fitness,
Business — Lducation) ~or  M.A ‘ C o from amongst Certified Teachers, with
Lducation or equivalent o cat least five years service as such and
qualifications  from a recognized - having aualificatian 1 ntioned
University. : wavmeg qualification  mentioned  in
' column No. 3;
L9 . .
(b) four per cent from amongst the Senior
! _ " Diawing Masters(BPS-16), with at least
five yeéars service. as Senior Drawing
Masters and Drawing  Masters  and
“having qualification menfioned - in
column No.3: | |
. (3) )

ﬁ?%‘% £




Provided “that if no. suitable g

candidate 15 available from amongst

Senior Drawing Masters for promotion

then the post shall be filled by promaotion,
on the basis of seniority-cum-fitness,
Sfrom amaongst Drawing Masters with at
least five years service as such —and
having  qualification  mentioned’ in
coltimn No3; 77777 I '

(¢c) four per cent from amongst the Senior

Arabic Teachers(BPS-10), with at least
Jive years service as Senior Arabic
Teachers and  Arabic Teachers, and
having  qualification  mentioned  in
column No.3: o

‘ Provided - that if no suitable
candidate s available from amaongst
Senior Arabic Teachers for promotion
then  the post shall  be  filled by
“promotion, on the basis of seniority-
cum-fitness; from Arabic I eachers with
al least five years service as such and
having  qualification  mentioned — in
colurnn No. 3; -

() Jowr per centfrom amongst the Senior

Theology Teachers(BPS-16), with at least

Jive years service as Semior Theology

Teachers and Theology Teachers and
having  qualification  mentioned  -in

(4)

Ceolumn o CNo.g:




S

Ii’f‘(':)uided that if o Suttable

- candiddte ~is available  from  amongst
Senior Theology Teachers for promotion

then the post shall be filled by promotion,

on the -basis of seniority-cum-fitness,

from amongst Theology Teachers with at

least five years service as such and

“=-having  qualification-- mentioned- -—-in

column No. 3;

(¢) three per cent from amongst the Senior
Qaris (BPS-16), with at least five
service as Senior Qari and Qari and

_years
having.  qualification  mentioned in
column No.3: -

Provided that if no suitoble
candidate is available from umongst the
Seniar Qaris then the post shall be filled
by promotion, on the basis of seriority-
cum-fitness, from Qaris with at least froe
years  service as  such and  having
qualification mentionedin cohunn No. 3;

(1) nwenty per cent from amongst the
Primary School Head Teachers (BPS-16),
with at least seven years scroice as
Primary  School - Head  Teachers arrd
Senior  Primary School Teachers and
Primary  School - Teachers end having
qualification mentioned in column No. 3.

Provided  that if  no suitable

candidate 1s available from amongst |

)




: o . - 'SECRETARY TO GOVERNMENT QF KHYBER PAKH TUNKHWA
@ S ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

'_Endsl sof even-No & date:

-4 The Secretary to Govermment of Khyber l(:/\h!unkhwu leubhxlmzcni and Administration Department Pe shuwm
—= 2o The Secretary o Government of Khyber Pakhtunkiwa, Finance Department Peshatoar. T
3. The Secretary to Government of Khyber P(,JIJJlt.m./’c/nua, Law Department Peshawar
q. TheSecreiary Khyber Pakhtunkhwa, Public Service Cormmission Peshawar.
5. The Accountant General Khyber Pakhtunkhwa Peshawar.
6. The Director, EElementary and Secondary Educ ation Department. Khyber Pnkh(um’c/uun Peshawar. ' S
7. The Director of Education (FATA) Peshawar. '
8. The Director, Curriculum and Teacher Education Khyber I’akhlunkhwaAbbo!mbud
9. The Director, (PITE) Khyber Pakhiunkhwa Peshawar.
10. The Director, LSRU 1Y l'vnwnl(uy and Secondary Education Department Khyber Palchtunkiwa Pcshmu(u
11 Manager (,r)m roment Printing Press Khiyber Pakhtunkhwa Peshawar.
12. The Deputy Divector, EMIS (S&SE) Department Khyber Pakhtunkhwa Pesliaisar.
12 ALDIstricr Bducation Officer (M&F) in Khyber Pakhiunkhiva.
Cig Al District Account Officer in Khyber Pakhtunkhwa.
15. All Agency Education Officer in FATA
16. All Agency Account Officer in FATA,

17. PSto Governor Klyber Pakhtunkhwa. Peshawar. S . ' : ) : ' ' E’;"J‘

18.PS (o Chief Mimister Khyber Pakhtunkhwa. Peshawar. . ' ' ' e

19. PS to Chief Secretary Khyber Pokhtimicdhwa. Peshawanr. - .- €55

20.PS to Minister E&SE Khyber Pakhrunklioa. Peshawar. - : 4 E"—;—""f '
21. PSto Secretary E&SE l\/n/ba v Pakhtunkhioa. Peshawar. s ‘ ' %;ﬁ ,
2z Master file o : ‘ L . ' B SV

~ (ZAMIN KHAN MOMAND)
 SECTION-OFFICER (PRIMARY)




- BETTER COPY OF ANNEXURE.......C

PESHAWAR HIGH COURT BANNU BENCH

" FOR OF ORDER SHEET

Date of order
~|or . - other

proceedings

Order or other proceedings with signature of judge(s)

(1)

(2)

28/01/2016

- Present Mr. Ali Jan Khan advocate for petltloﬁer

petitioner namely Mumtaz Khan 8/0O Guli Jan, through the
issuance of directions to the respondents/department to
| ". held on 18.01.2014.

‘ gone through the avallable record of the case.

BA in third division while as per Notification bearing No.

| petitioner has also passed M.Ed during the year 2000 in

(BPS-16) in the next Departmental Promotion Committee

: Study coupled with ML.LED qual1ﬁcat1ons The writ petition

| ANNOUNCED
|28.01.2016

W.P No. 73-B 2014,

MUHAMMAD GHAZANFAR KHAN (J):- = The

instant Constitutional petition under Article 199 of the
Constitution of Islamic. Republic of Pakistan 1973, seeks

consider him for promotion in the post of SST in BPS-16 in
view of the Departmental Promotion Committee meeting

2. We have heard learned counsel for the petltloner and

3.'Perusal of record transpires that the petltloner has passed

SO(INS/SSR(Y)III, dated 18.1.2011, the minimum
qualifications for the post of SST (BPS-16) are Second
Class Bachelor’s degree or MA in Education or Bachelor’s
Degree in Education. The. record further shows that the

second division and M.A History and Pak Study during the
session 2003 in second division and M.A. History and Pak
Study during the session 2003 in second division. -

4. In wake of the above, we direct the respondents to
consider the petitioner for promotion to the post of SST

meeting on the basis of his degree in MA. History and Pak

1s disposed of in the above terms.
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WP No 73-13-2010:4
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Avticle 199 of the Constitution:of Islamic R
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TUDICIAL DEPAT TMENT 37

W :z‘ l-utulwuNu JO-’J‘ ’1//0].5

J 'IL:}M_‘,]] /r E. f VT : R
Date of hearing SR <. /_;‘ ----4756’ I

- Pe ttoncr

Respondents." '

llh"‘. (Ifi/ /VK "’:E

AN J- T !uouﬂ“ the xﬂstuﬂt W { pehitior

L L ) ’ T ) L R
under ArUCIL’, 199 of the Islmmc chublxc OfPs‘kiStan,‘le.jJ the

petitioner sealks cic«ularaiion to the effect that the act of

respondent No.3 whereby the promotion notification dated

28.10. '_‘,Ol

\vu.:, wu_hc‘rawu vide”. mupuwnc:d notxﬁcut*on datcrl
T ,

24.042014 on the und of Azwmg-ﬂ
< T TT— - -

division) is i!lega'l and without lawful aunthority and

judgment of this court passed in W.P.No. S8-B of 2014. "

2. In essence, the petiticner was initially appointad a5 . |
Certified Tecacher and, as per eatitiement, later on ‘-‘omo‘c:. 10

v J
the post of Semu; Certified " LC&C 1er (BPS-16) vide rrouhcc

/.

5.10.20 14 whereafter the petntaoner assumed the

Llr)u

3 <=
gateg

[
0]
[_"'3

charge,

of tha said post on 2 1".\014 and after performing his duties .

to the satisfaction of his competent authoyity, -on C ”OTJ
. : . Y . . . s

B

.ot ’ v .'
nas passed the, impugned notifisation anc"a, as o

- mmr‘f""’”m“r
.:-":.'v ﬂ J’{_\ ﬂ 1, |r"5‘ An I! ‘ !

b L




SUCH. Hhp ot o o e
SuSy, the promaticn o der of the petitionetr wag withdiawn ap

: Hu. gtound of havi f‘lg B.Scin third divigion.

3. Comments wers called-from responden‘t No.3,, who filed.

the same, avering tharein that though petitioner was. Promoted
A5 ) ;

. n./a/,u» W0 the Post of SST wide nohfcatron dated 29 102 014' by

B . " i /——

Yespondent No.z but  gp SCrutinizing  hig qualification

ciocuments, it was found that petitioner Was not eligible for

Promotion to the post of SST being B.Sc thirg divisioner,

A : : hence, his promotion order was oc~nchf<:u by the Director
Efemcnlary and Secondary Educ ation L\hyoc" Pz <htunkhwa

A - Peshawar ang on the ducct.on of Dn' ctar the promotisg order

of the petitioner Wwas wi‘thdrawn vide impugned notification

S ',..fia's--;jftui{ic ‘JLGH “averr cd in UIC comn*ems Ihaf
S promotion order of the peutxoner was \\nthdrawn on the groimd -
o~

of B.Sc third dwision and it was ‘done 1n light of. nohﬂ

circulated vige Nonf‘catlon No SO(PE)4 S/ SSRC ¢/ mt.""tm"’/
—~=nb [ meeting

2013 / teachine dre uated 24.07.2014 Yi& according to which me

method o;f, recruitment of‘SST was speciﬁcd with a first

{ S cQndition of at LasL Second class BA /1 5.8¢ ﬁ'om a'reccgjnized

[ Tm“cmlv on need basis w JCh two Lelbvant sub_}ecL, alonoqun :

L

- ;second-

“conditia noof MA . Edv anon or

bE,d'; from! the R
D rey 'opative .

uﬁmncc modjf} or'*]tet tne DI'O’TZO:.IL;T[

I ,! “ f”ﬁ“‘k 8
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criteria / policy Tor the civil servants and a civil servant is not
. |‘ B
SUDPPOsEd to be traaied with a se ofxulcs of hxs own choinse.

In resgonse to Para-G of the petition, r'espondentNo.S

averred in the comments that the judgment of this, court wasg

anncunced on 04.06.2015 whereas the »\qthdmwm oLL.r.r of the

petilioner was passed on 24—.04.2015, nrior (o the announcement

of the judgment. . :

3 : : : '

6. . The mazin coniention of learned counsel for the
petitioner is that this court has alrzady declared the condition of

SR

having third division as null and void in its judzment dated

04.06.2015 and the cass of the petitioner is on better Loofmg, for

[.J

the reaseon that in the referred judgment the pstiti aner had not

been appointed but so far as the case of the petitioner is
concemed he was duly promoted rather 1ecc1vec its benefits

29.10.2014-t0 24", Oﬂn?ﬁb 'mc_ thu
N——

thP mmvtfncd ordear i

! ‘,..

illegal, without lawful euthority and jurisdiction.

—
B
o
:}

7 7. Adn 1t‘~r1 v, the petiticner was duly promoted ‘L'O'thi‘-:
post in qa_cs'.lon on 28.10.2014 '1[ter the- c.P“,L tmeital
promotion commities avalu ated hlS case / PERs.

&. Now the question for detarmlmuon before this court

wold be that whea th e petitioner actually- performed his duties

oted post and that too for. six long mdnths then
4. - o = ?

1 svithdipw the sardier prom utmr \

j\e?\)




8. it appears from the record that a Division Beneh of this

o
n
[aW
[
'—“T‘
gt}
o
o
ri
(‘l

mcd the <.onditjon of havin*‘-’ third division ag

o h_/(-,n;.'ia,.-nr(-,//j-/-‘ " nuil and veid in i Judgment Jcm.(_ 04. 06 2013 '\éxf'hichE fact has
also been affirmed by the respordent W o. 3 in his cc}mments byA |
stating that they were not aware of that judgment at the time of
withdrawal of the mpugned. promvotion of the petitionar aﬁd
\l’vhc:- the case .of the present petitioner is at‘par with that of tha
petitioner therein, rather on batter footing because “Lhe pétitioner
was not on p;omo;r:d to the I. -n ‘question buf he pcrfmmcd
his duties for six 1o 1g months and rcceivcd its benefits, the
xmpugned notification passed | by *-L,sponamt Mo.3 is veqaired o

\

G. It is also a wc:il seftizd principle of jaw that cnce a :

- benefic s granted to a givil strvant, cannot be taken bask from

A7 ’ o
VA mcnd 1fgo very u,gcm strong rcasons "thlufid for the

a lc.ble m, Lhe case in hand, moreso

when™ u-']c.-prométion ordcr of the simllml v pnccd e JChClS

——

havine B.Sc third dmswn have not been so far Wiih_dt'&‘.»‘m

X which is clearly VLGL:I on of Arlicle 25 of the Constitution of
— ’ ~

_ Fakistan
L A J 10, For the reasong mentioned above, thig- petiilion iz
{ . accepted and the impugned nonhcatlon dated 24.04.2015
'\\n\/} . o . . s N . : . { . .

~ - - ISsuecC oy respondent Ne, whcreby the prometioa order of the - .

titioner  Avas “wifhdro 1S daciareditos he without lawful ™ -
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S R authority and, as such, the promotfion notification dated

i 28.10.2014 is hereby restored. :
Announced: . ' N )
05.04.2016. qG[/// e -
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N The Secretary, L
o E&SE Department, . - - '
Khyber Pakhtunkhwa, Peshawar -.

. Subjectt  DEPARTMENTAL APPEAL AGAINST THE INACTION OF THE = |
©. - . RESPONDENTS BY NOT CONSIDERING THE APPELLANT FOR .
i ' PROMOTION TO THE POST OF SST (BPS-16) ON.THE BASIS OF R

o HAVING BACHELOR DEGREE IN 3*° DIVISION AND AGIANST . .
. |" . TIHE SERVICE RULES NOTIFIED ON 24.07.2014 WHEREBY THE = |
i W~ CONDITION OF BACHELOR 2™ DIVISION HAS BEEN INSERTED o
oo INSERIAL NO.1B, COLUMN NO.3(i) OF THE TABLE, .'

|
: - Respected Sir, A '
With due 'respec,t it is stated that I was.initially appointed as Primary
School Teacher in the respondent: Department and right from my 1°
appointment [ am performing my duties quite efficiently and upto the entire
o -satisfaction of his- superiors. | have the highér Qualiﬁcation of Master in. ,
S Gt ¢ - - " Education in second Division but ‘the authorities issued . the impugned - o
L ‘Notification dated 24.07.2014 whereby the post of SST was restricted and o
I o - -~ 20% promotion quota to the aforementioned post was reserved for Primary R
' School Teachers. That according to the said Notification required |
“qualification for initial recruitment as well -as promotion was mentioned as -
second class bachelor degree. That the concerned authority denied promotion
S ' : of my some colleagues to the post of SST due to having third class bachelor L
- .- degree. They were feeling aggrieved filed writ petitions which were allowed o
ff ‘f A in favor of petitioners vide judgment dated 05.04.2016 and 28.01.2016 and
' : o - consequently they were promoted to the post of SST. That I was also denied
# {. ST promotion due to having third class bachelor degree despite the fact that [ am
4 I : . having second division in higher qualification of Master in education. That
_ ’ B‘eing a similar placed employee approached the concerned- authority ‘to.
I ~ . ‘extend the same benefit of the above mentioned judgments but in vain. That"
i - the establishment Department issued. a Notification dated 15.12.2011
: whereby amendment has been made in PMS rules 2007 by providing that a
i o ' candidate who has obtain 3" division in bachelor degree will be eljgjble for
- ' the examination in cases where he/she has obtained a higher division in
+ L Master’s dégree: fl;hat_ feeling aggn'leved from the inaction of the concerned
- authority by not ,cqnsidering me f01l' promoti(l)n.to the post of SST (BPS-16)
filed the instant Departmental appeal before your good self.

It is ihercfore, -most humbly prayed that on acceptance of this
Department appeal I may very kindly be ¢onsidered for promotion to the post
of SST (BPS-16) from the date when my colleagues and junior colleagues.
were promoted with all consequential benefits including seniority. Any other

' r'e*rsnedy which your good self deems fit that may also be awarded in my
favor. '

' Dated: 19.03.2020.

b

GHSS Kulyari Tehgagra, Buner




BETTER COPY OF PAGE- 2§

GOVERNMENT OF KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT
Dated Peshawar the December 15 of 2011

NOTIFECATION

No. SOE-II (ED) 2(14)2011:-In exércise of the'. powers conferred by Section 26 of the
Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No.XVIII of
1973), the Chief MINISTER OF THE Khyber Pakhtunkhwa is pleased to direct that in the
Khyber Pakhtunkhwa: Provincial Management Serv1ce Rules 2007, the followmg further

‘amendment shall be made, namely

AMENDMENT

In Schedule-I against Sr, No 1 in Column No.3; the full. stop appearing at the end shall be

replaced by colon and thereafter that folIowmg proviso shall be added, namely

“Prcwlded that a candldate who has obtained a 3" Division or D Grade in Bachelor s
Degree will be ehglble for the - exammatlon in cases where he/she has obtained a hrgher
D1v151on in Master’s Degree”.

CHIEF SECRETARY
KHYBER PAKHTUNKHWA
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
| OF 2020
Y (APPELLANT)
A/ﬁ%b% w | __(PLAINTIFF)
/ . (PETITIONER)
VERSUS
(RESPONDENT)
= /)@/% - (DEFENDANT)

1/We. /%44 4/% g//

Do hereby dppoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and

- receive on my/our behalf all sums and amounts payable or

deposited on my/our account in the above noted matter.

Dated. / /2020 |
NOOR MOHAMMAD KHATTAK
KAMRAN N
/
MIR ZAlm SAFI
&
AFRASIAB KHAN WAZIR
ADVOCATES
OFFICE: ‘ '

Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile No.0345-9383141




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

. APPEAL NO. /2020

HAYAT GUL s EDUCATION DEPTT:

APPLICATION FOR CORRECTION OF ADDRESS OF THE
RESPONDENT NO.5 IN THE ABOVE TITLED APPEAL

R/SHEWETH:

1- That the appellant filed the abovementioned appeal which is pending
adjudication before this August Tribunal and is fixed for hearmg/reply
on dated 31.03.21.

2- That there is certain mistake in the address of the respondent No.5,
mistakenly copied and pasted in the subject appeal which is'subject
to correction, as correct address is as under:-

“Correct Address of Respondent No:5"”

5- The District Education Officer, (male) District Buner.

It is therefore most humbly requested that the above correct address
of the respondent may very kindly be inserted in the array of respondents
APPLICANT
HAYAT GUL

THROUGH: %LL/ |
AFRASIAB/KHAN WAZIR

ADVOCATE
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b BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNALPESHAWAR
SERVICE APPEAL NO. 8654/2020 - . . '
Mr. Hayat Gul SDM (BPS-16) - - . Appellant . o
‘ ‘ Versus - | - o o
‘ 1- The Secretary (E &SE) Department, Khyber bPuk‘htu.nkhwa', Peshawar
e 2- The Secretary Establishment Department, Khyber Pukhtunkhwa, Peshav_i/:ar :

3- The Secretary to Government of Khyber Pukhtunkhwa Finance Department Civil
Secretariat, Peshawar o |

4- The Director (E &SE) Department; Khyber Pukhtunkhwa, Peshawar - =

5- The District Education Officer (M), District Bunél" R

Respondents
|
| , INDEX
S.No. | Description of Documents : Annexure - Page No.
1 Para wise comments : 13
2 | Affidavit - — 4
’ DEPONENT

~ CNIC No.15101-0882586-3
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BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

.
f
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ey
Service Appeal No. 8654/2020 .:>’.( RHR.)
. * a5
Hayat Gul SDM BPS 16, District Buner _ ' t.%j\_’ﬁ,
»
(APPELANT

Versus

1. Secretary to Government of Khyber Pakhtunkhwa Elementary and Secondary Education, . i
Civil Secretariat Peshawar -

2. Secretary Establishment Department of Khyber Pakhtunkhwa Peshawar

3. Secretary to Government of Khyber Pakhtunkhwa Finance Department Civil Secretariat
Peshawar

4. Director Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar Peshawar;

5. District Education Officer Male District Buner

(RESPONDENTS) §8

Written Reply/Para wise Comments for & on behalf of Respondents No. 1,4 & 5

Respectfully Sheweth!
Preliminary Objections.
1. The Appellant has no cause of action/locus standi to file the instant appeal.

2. The instant appeal is badly time barred.

3. The Appellant has concealed the material facts from this honorable Tribunal, henc
liable to be dismissed.

4. The Appellant has not come to this honorable Tribunal with clean hands.

5. The instant appeal is against the prevailing law and rules.

6. The appellant has been estopped by his conduct to file the appeal.

7. That the appeal is bad for mis-joinder and non-joinder of necessary and proper partie |

Reply on Facts:-

and zest and up to the entire satisfaction of his superiors because he is paid for his
services from the national exchequer.
2. That the criteria for promotion to the post of SST BPS 16 is as under:

1. At least second class degree from a recognized University on need basis from
the following groups with two subjects.
a) ( Chemistry, Botany or Zoology) ' W
Or \S
b) (Physics, Maths ‘A’ or ‘B’ or Statistics)
Or

¢) Humanities and other equivalent groups at degree level with
English is compulsory subject
And
ii. Bachelor of education or master of education (Industrial art or Business
education) or MA in education or equivalent qualification from a recognize
University.

The appellant is third class degree holder, therefore, is not entitied for promotion.

3. That the para is irrelevant to the appellant. 4% promotion quota is reserved in SST for o
SDM/ DM with second class degree while the appellant is third division bachelor degree o
holder, therefore; due to lack of initial prescribed qualification for promotion to SST, the:
appellant is not entitled to be promoted to SST under prescribed quota.

4. Incorrect hence denied. No one has been appointed /promoted to the post of SST having'
3rd class bachelor degree. The writ petition was not allowed but instead disposed off w
the direction to the respondents to consider the petitioner for promotion to the post of




SST (BPS 16) in the next Departmental qromotlon Committee meeting on the basis of h1
degree in MA history and Pak study coupled with MEd qualification. They were
considered but not promoted to the post of SST due to the lack of initial prescribed
qualification required for promotion to the post of SST. 3rd class degree holder is not
entitled for promotion /appointment to the post of SST. v

In the Supreme Court of Pakistan'held in case of Abdul Haq khan and others vs  y#}33:
Haji Amir zada and others reported as PLLD 2017 SC 105 that, “it is otherwise stated by
now that courts of law have no jurisdiction to add or subtract to the clear words of
statutes. “

For further clarification similar observations had already been recorded by the
apex court in the case of collector of sales, Gujranwala Vs Messes Super Asia
Mohammed Din and sons and other reported as 2017 is CMR 1427. The dictum laid
down by the apex court of Pakistan in the judgements need to be followed.

5. That due to the lack of initial prescribed (iluahﬁcatlon required for the post of SST, i.e.,
BA 2nd division, the appellant was rlghtLy not promoted to the post of SST. There is ,
plethora of judgments of Supreme Court bf Pakistan that due to lack of initial prescnbed tN
qualification (but having higher qualification in a better grade) does not entitle anyone to
be promoted/ appointed against a partlcular post.

6. Incorrect hence denied. No one has been promoted to the post of SST in the light of
mentioned judgment. The stance of the appellant is conjectural and contemptuous.

7. Incorrect, hence denied. It is irrelevant t6 the instant appeal.

8. That the appellant is not an aggrieved person at all due to lack of initial prescribed {41
qualification required for promotion to the post of SST. Thus the appellant has no cause M
of action to file the instant appeal and appeal in hand is liable to be dismissed inter-alia ‘,- .
amongst the following grounds:-

Reply on Grounds:

A. Incorrect, hence denied. The impugned notification dated 24-07- 2014 to the extent of
second class degree for promotion is in a¢ccordance to law, facts and judgments of :
Peshawar High Court. There are p]ethorafs of judgments of the apex court of Pakistan thatq
government is empowered to enhance promotion policy or amend it for better results. o
Hence, the impugned notification dated 24-07-2014 is tenable in the eye of law. Civil |
servants cannot ask for promotion asari t and granting or refusal of promotion is a °
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promotion is denied to a Civil Servant, iticould not be termed as denial of any i
fundamental right. Same is reported in 2003 PLC (CS) 212 and 2003 PLD SC 110. There fof5;
is no fundamental right with regard to the posting, transfer or promotion as such. e B
Reliance is placed on 2009 SCMR 61. J g LR

S TR

B. Incorrect, hence denied. The petitioner has been treated in accordance with law and ruieg.-' gt y b
by the respondent department on the subject noted above and as such, the respondent didi,j B o .
not violate article 4 and 25 of Constitution of the Islamic Republic of Pakistan 1973.

C. That no one was promoted to the post of SST due to lack of initial prescribed Y
qualification required for promotion to the post office SST. Furthermore, all the Wt ﬁ
appointments and promotions were made!according to the real soul of notification dated
24-07-2014. Thus plea of the appellant is:conjectural the ludicrous and contemptuous. N

D. That the appellant is holding third division in bachelor degree which is less than the LI
required standard, hence he is not entltled for promotion to the post office SST. There is &l
plethora of judgments of the apex court of Pakistan that no one can be appointed on it 1
higher qualification having lacking of mlhal prescribed qualification. ok

itf:f"‘

E. Incorrect, hence denied. That all the appointments except PST in the province of Khyber :
u;zg; i

I&

Pakhtunkhwa under Section (4) of the KP (appointment, deputation, posting and transfer‘i‘

’b"‘

of teachers, lecturers, instructors and doctors) Regulation Act 2011 read with rule 11 subi n !,.,5,, )}
Rule (1), rule 12, sub rule (2) of the KP civil servarits appointment, promotion and ‘!’f 1”r ’%53;?/
transfer rules 1989; i ‘f.) %J;%

| ;,;1




alla.

o
oo Bt
Dbty ',
"

0

E
)
=
5
o
O
1™
=
G
=
=
S
=
m .
3
o
o)
o
el
=
3
wy
O
St
a.
=
i
. -
R
G
5]
o
=
- —
-~
3}
-
o
b5
8
)
£
o
b
a.
m
o
(o]
At
o
o
=
=
o
b5
2
o
c
o
[=]
Z

It is, therefore prayed that the subject service appeal, being devoid of merits against law/.

facts/ rules may please be dismissed with cost, throughout.

hearing the instant appeal.

appointment.”
F. That the respondents seek permission to advance other Grounds and facts at the time of "
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BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNALPESHAWAR
SERVICE APPEAL NO. 8654/2020 | ' N
Mr. Hayat Gul SDM (BPS-16) | ______ Appellant .

Vers‘usA A .
1- The Secretary (E &SE) Department, Khyber Pukhtgnkhwa, Peshawar
2- The Secretary Establishment Department, Khyber Pukhtunkhwa, Peshawar
3- The Seéretary to Government of Khyber Pukhtunkhwa Finance Department Civil
Secretariat, Peshawar ' , o '
The Director (E &SE) Department, Khyber Pukhtunkhwa, PeshaWar .
5- The District Education Officer (M), District B_uner
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Respondents -

AFFIDAVIT

I, Ubaid ur Rahman, ADEQO (Litigation), District Education Office (Male) Buner, do hereby

solemnly affirms & state on oath that the whole contents of the reply are true & correct to the

Deponent -
15101-0882586-3




