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ORDER

04.10.2022

l. Counsel for the appcellant present. Mr. Muhammad Adeel Butt, Additional

Advocate General for respondents present.

2. Arguments were heard at great length. T.earned counsel for the appellant

submitted that in view of the judgment of august Supreme Court of Pakistan
dated 24.02.2016, the appellant was entitled for all back benefits and seniority
from the date ol regularization ol project whereas the impugned order of -

rcinslatement dated 05.10.2016 has given immediate elfect to the reinstatement of

‘the appellant. Learned counsel for the appellant was referred to Para-5 of the

representation, wherein the appellant himsclf had submitted that he was reinstated
from the date of termination and was thus cntitled for all back bencfits whereas,
in the referred judgement apparently there is no such fact stated. When the ©
learned counsel was confronted with the situation that the impugned order was
passed in compliance with the judgment of the FHon’ble Peshawar High Court + -

decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of

‘Pakistan by way of judgment dated 24.02.2016, therefore, the desired relief if

grantcd by the Tribunal would be cither a matter directly concerning the terms of
the above referred two judgments of the august Hon’ble Peshawar High Court
and august Supreme Court of Pakistan or that would, at least, not coming under

the aimbit of jurisdiction of this Iribunal to which lcarncd counscl for the

appcellant and learned Additional AG [or respondents were unanimous. to agrec |

that as review petitions against the judgment of the august Supreme Court of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of
Pakistan and any judgment of this 'I'ribunal in respect of the impugned order may -
not be in conflict with the same. Therefore, it would be appropriate that this :
appeal be adjourned sine-dic, leaving the parties at liberty to get it restored and, ‘ ‘

decided after decision of the review petitions by the august Supreme Court of

Pakistan. Order accordingly. Partics or any of them may get the appeal restored

and decided cither in accordance with terms of the judgment in review petitions

or merits, as the casc may be. Consign.

o]

3. Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal on this 4™ day of October, 2022.

(Faredpa Paul) (Kalim Arshad Khan)
Member (14) : Chairman




03.10.2022

Junior to counsel for the appellant prescrit. Mr.
Muhammad Adecl Butt, Additional Advocate General

for respondents present.

File to come up alongwith connected Service

Appeal No. 1119/2017 titled “Roveeda Begum Vs.

Government of Khyber Pakhtunkhwa” on 04.10.2022 ”

before D.B.

(l’a&ha Paul) (Kalifn Arshad Khan)

Mcmber (13) ' Chairman




29.11.2021 Appellant present through counsel.

o Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar A.D for respondents present.

| File to come up alongwith connected Service Appéal

No.695/2017 tited Rubina Naz Vs. Government of Khyber

Pakhtunkhwa, on 28.03.2022 before D.B.

(Atig ur Rehman Wazir) - (Roiiha Rehman)
Member (E) : : Member (J)
28.03.2022 Learned counsel for the appellant present.

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General

for the respondents present.

File to come up alongwith connected Service Appeal
No.695/2017 ftitled Rubina Naz Vs. Government of Khyber

Pakhtunkhwa on 23.06.\29022 before the D.B. |

(Rozina Rehman) (Salah-Ud-Din)

Member (J) | Member (J)

2
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3.06.20
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Learned counsel for the appellant present. Mr. Ahmad Yar Khan,
. Assistant Director (Litigation) alongwith Mr. Muhammad Adeel Butt

3

Additional Advocate General for the respondents present.

File to come up alongwith connected Service Appeal No. 695/2017 _
titted Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022
before D.B.

(MIAN MUHAMMAD) T (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




16.12.2020-

11.03.2021

01.07.2021

Junior to'c'oun"se'l for the appellant present. Additional:

- AG alongwith Mr Ahmad Yar Khan, AD(thlgatlon) for

respondents present

Former - requests for adjoumment as. learned semor

counsel “for the appellant is engaged today before the

Hon’ able ngh Court Peshawar in different cases.
AdJoumed to 11 03 2020 for arguments before D. B

(Mian ammad)

Chaifman
Member (E) ’

Appellant present through counsel

Kabir Ullah Khattak Iearned Additional Advocate General
alongwith Ahmadyar Khan A._D for respondents present. '

File to come up alongWith_connected appeal N0.695/2017 -
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 before D.B.

S g
(Mian Muhamm&d) | | (Roziha Rehman)

Member (E) ., ' Member (J)
SN

Rl

Appellant present through counsel.

- Kabir Ullah Khattak Iearnéd Additional Advocate General

for respondent's present. .

File to come up alongwith connected Service Appeal
No0.695/2017 tltled Rubina.Naz Vs. Government of Khyber
Pakhtunkhwa, on 29 11, 2021 before D.B.

(Rozina Rehman) - ~ Chairman
Member(J)




03.04.2020 | Due to public holtday on account of COVID 19 the case |s
ad]ourned for the same on 30. 06 2020 before D.B. |

S ' NN " ST
29.09.2020 o Appellant present through counsel. | ‘ . h
Mr. Kabirullah, Khattak, Additional Advocate General .-

alongwith Mr. Ahmad Yar Khan, AD for respondents present. A

A An application seekmg adjournment was ﬁled 1n '

- connected case titled Anees Afzal Vs. Government on the . :(

ground that his counsel is not available. Almost,250mn‘nected

appeals are fixed for hearing for today and the parties have _- -

engaged different counsel. Some of the counsel ai‘el buey Cn

before august High Court while some are not available. It-was - R

_also reported that a review petition in respect Qﬁthe subject |

matter is also pending in the august Supreme Court of .

Pakistan, therefore, case is a&joﬁrged on the request of" - 4

suments on 16.12.2020 before D.B S {

.

(Mian Muhammd#d) : (Rozirj Rehman) -‘ ' \ /

| Member (E) : Member (J) i i_;,’f{

iy

. ':,..a-?',‘
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26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Juhior counsel for the -
appellant requested for adjournment on the ground that learned senior
counsel for the appellate is busy before the Hon'ble Peshawar High
Court and cannot attend the Tribunal today. Adjourned tQ..11.12.201.9
for arguments before D.B. e

(mssmﬂ) (M. AMII\%N KUNDI)

MEMBER . MEMBER

11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Vo L
Council. Adjourn. To come up for further proceedings/arguments on

25.02.2020 before D.B.

25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir
Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for the appellant seeks -adjournment as
learned counsel for the appellant is not available. Adjourn.

To come up for arguments on 03.04.2020 before D.B.

%anber Member




'31.05.2018 e Clerk to eeunsel for the appellant and Mr. Kabir -
’ Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for ' the appeilant seeks’
adjournment on the. ground that Learned counsel for the
“appellant is busy before Hon’ bIe Peshawar High Court
Peshawar. Learned AAG requested that the present
~service appeal be fixed alongwith connected appeals for
03.08;2018. Adjourned. To come up for arguments
alongwith connected alpp_eaIS;on 03.08.2018 before D.B

"'(Ahmad assan) - (I\/Iuhamma Hamld Mughal)

Member - ‘ . Member
03.08.2018 ' Appellant absent. Learned counsel for the appellant is also

absent. However, clerk of counsel for the appellant present and
requested for adjournment on the ground that learned counsel for
the appellant is busy before the Hon’ble Peshawar High Court.
-Mr. Kabirnl_lah Khattak, Additional AG alongwith Ml Sagheer
Musharaf, -Assistant Director -for the 1csp0ndenls present..
Adloumcd To come up for arguments on 27.09.2018 before D. B"

alongwith connected appeals.

(Ahmad Hassan) | o (Muhammad Hamid Murrhal)
Member (E) . : , Member (l)
27.09.2018 " Clerk of counsel for the appellant and IVlr Kabnrullah Khattak

Addltlonal AG alongW|th Mr. Masroor Khan Junior- Clerk and Mr
Zak:ullah Senior Auditor for the respondents present Due to -
general stnke of the bar arguments could not be heard Adjourned.
To come up-for arguments on.07.11.2018 before f-D.B.alongwith'

connected appeals. N

Y .

¥ /W
(Ahmad Hassan) (Muhammad Amin Kundi)
Member (E) . Member (1)




06.02.2018 ' Clerk to counsel for the appellant and Addll: AG for-
respondgnté present. Written reply not submitted: Requested for

“adjournment. Adjourned. To come up for Mitté_rrreply/comments

" on'21.02.2018 before S.B.
(Ahi;i Hassan)

Member(E)

21.02.2018. "~ Clerk of t_h(':.cdunsel for appellant and Assistant
A AG .alongwilh Saghe'cr.Muslﬁarraf, AD (Lit) & Zaki Ullah,
Senior Auditor for official respondents present. Wrilten reply

submitted on behalf of official respondent 2 to 5. Learned

Assistant AG relies on behalf of respondent no. 2 to 5 on the

same 1‘esbondent no. 1. The appeal is assigned to D.B for

rejoinder, if any, and final hearing on 29.03.2018.

(Gul Zcb l%.ﬁf:ln)
Member

29.03.2018 . Clerk of counsel for the appellant and Addl. AG for the
respondents present. Rejoinder submitted. Counsel for the
appellant is not in attendance. To come up for arguments on

3].05_.201'8 before D.B.

- B b

Member

B S




R 106.11.2017 Counsel for the apﬁellant present. Preliminary arguments

- heard and case file perﬁsed. Initially the appellant was appellant as
Chowkidar (BPS-01) in a project on contract basis on 03.01.2012.
Thereafter the project was converted ‘'on current budget in 2014.

A Employees of ‘project were not regularized so they went into
litigation. Finallyi in pursuance of judgment of august Supreme
Court - of Pakistan services of the appellant and others were
regularized with immediate -effect vide impugned order dated
05.10.2016. They are demandmg regular:zatlon w.e. from the date
of appointment.-Departmental appeal was preferred on 20.10.2016
which was not responded within stlpulated, hence, the instant
service appeai. The appellant has not beén treated aééording to law
and rules.

Pomts urged. need consideration. Admit subject to deposit

of secunty and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 18.12.2017 before S.B.

(AHMAD HASSAN)
MEMBER

18.12.2017 Clerk to counsel for the appellant present.
Mr. Muhammad Jan, Learned Deputy' District
Attorney for the respondents present. Clerk to
counsel for the appellant submitted application
~.  for the extension of date to deposit security and }
: process - fees. To come wup for written
reply/comments on 06.02.2018 before S.B o

Appellant Des osttad
Security &

(Muhammad >\ Hamid ~ Mughal)




| 24
| Form-A
= : * i i - ‘
FORMOF‘ORDERSHEET
~ Court of ' ) __
CaseNo. - ° ' 1145/2017
S.No. | Date of order, Order or other proceedings with signature of judge
proceedings - ) : '
1 , 2 3
1 12/10/2017 The appeal of Mr. Janisar presented today by Mr.
l Javed Igbal Gulbela Advocate, may be entered in the Institution
.| Register and bUt up to Worthy Chairman for proper order
please.
REGISTRAR /510 [1>
2 23(70f17. This case is entrusted to S. Bench for preliminary hearing

to be put up there on Oé/l!/l‘_f




06.11.2017

! and rules.

CounseL for. the appellant present. Preliminary argumehts

heard and case file X lant was appellant as

Female Helpe;}ISal ( PS Ol) in a projgct on contract basis on
03.01.2012. Thereafter t project was onverted on current budget
in 2014. Employees of pr ject- were/not regulanzed so they went
- into lltlgatlon Finally-in purs c of ]udgment of august Supreme
Court -of Pakistan serv1_ces:“o the appellant and others were
regularized with immediate effegt vide impugned order dated
05.10. :2016. They are demohding re larization w.e. from the date

of appomtment Depart as preferred on 20.10.2016

Wthh was .ot Tespg ded w1th1n stipiNated, hence, the instant

service appeal The pellant has not-been eated according to law

Points ged need consideration: Admit Subject to deposit

of securlty a d process fee within 10 days, notlces be issued to the

respondent for witten reply/comments for 18.12. 2017 before S.B.

- ™ : LN SECTF
PP " t 5 *

(AHMAD HASSAN)
MEMBER




TRIBUNAL PESHAWAR ‘

//4/(/2017 |

Mr. Janisar

VERSUS

~ Govt. of Khyber Pakhtunkhwa and others

. 'BEFORE THE HONBLE KHYBER PAKHTUN KHWA SERVICES' E

1S
1.
12
13
14
15

|11

INDEX L
# Descrzptzon of Documents Annex Pages |
“| Grounds of Appeal | 18
" | Application for Condonation of delay - | 9-10
| Affidavit, 11 -
Addresses of Parties. o 12
_| Copy of appointment order ~ A7 13
| Copy of order dated 26/06/2014 in WP | - “B” Jy2o |
| | No.1730/2014 i |
|7 _|Copy of CPLA No. 496-P/2014 ooy
|8 | Copy of the impugned re-instatement ”D@ B/ N .
) 'order ‘dated 05/10/2016 B JEEAT o 5
IR o
19 Copy of appeal “E” 2930
[10. | Copy of CPLA NO. 605-P/2015 “F” N1 -NY
| Other documents Gy Yy
112 Wakalatnama ' N
Dated 03/ 10/2017 ‘
‘ Appellant
Through - B
JAVED GULBELA

% SAGHIR IQBAL GULBELA o
Advocate ngh Court :

Peshawar.

- Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peéhawaf L .




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
| SERVICES TRIBUNAL PESHAWAR o

Khyber Pa kh mkhwa
‘u.rvlec T ribunal -

. ,l | '- | Ditr)NoM
, -».v:._InReS.A LS~ /2017 oo zg/;gf

- _ Mr Janisar S/o Jehagir Bacha R/o Vill. Turangzal C/ o Ha]l , | o
S .'Musharaf Umarzai Tehsil and District Charsadda

S (Appellani) L
VERSUS

o 1 Cluef Secretary, Govt of Khyber PakhtunkhWa E
~ Peshawar. M
2 Secretary Population Welfare Department Khyber‘ o
~ Pakhtunkhwa at Civil Secretariat, Peshawar.
- 3 Director General, Population Welfare Department R/ o*',
. Plot No. 18, Sector E-8, Phase-VII, Peshawar. =
4 Accountant General, Khyber Pakhtunkhwa  at
.. Accountant General Office, Peshawar Cantt, Peshawar
. 5 'D1str1ct Population Welfare Officer Charsadda

- --(Respondents)

- APPEAL U/S_4 OF THE KHYBER PAKHTUNKHWA. ER
. 'SERVICES "TRIBUNAL ACT -1974 FOR _GIVING
~ _RETROSPECTIVE EFFECT TO THE APPOINTMENT -
 ORDER DATED 05/10/2016 IN ORDER -TO INCLUDE |
PERIOD SPENT SINCE BRINGING THE PROJECT IN
~ QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL,
-~ THE APPOINTMENT ORDER DATED 05/10/2016 WITH
. ALL BACK BENEFITS, IN TERMS OF ARREARS,
- PROMOTIONS AND SENIORITY, IN THE LIGHT OF
- JUDGMENT _AND _ ORDER __ DATED 24/02/2016
"~ RENDERED BY HON’BLE SUPREME ' COURT OF

F _PAKISTAN IN CPLA 605 OF 2015.

) %Eledto—day S
isu‘ar

e ;)




.:g\\:‘. *

m@a«v— »‘*é‘;f a<p \:3‘%35,?‘

Respectfullv Sheweth

L That the appellant was 1mt1ally appomted asj-""""'
| _'Chowlqdar (BPS-1) on contract basis i in the D1str1ct"_ '- |
Population ~ Welfare Offlce, | Peshawar on =
- .03/01/2012. (Copy of the appomtment order
dated 03/01/2012 i annexed as Ann “A).

. That it is pertment to mention here that in the‘ L
. 1mt1al appointment order the appomtment was
‘although made on contract basis and till pro]ect |
o _j.:hfe but no project was mentioned therem in the
- 'appomtment order. However the services of the |

Y appellant alongwith hundreds of other employeesu_‘_ -

were carried and confined to the pro]ect__ o
“Provisions for Populahon Welfare Programme m:

‘ Khyber Pakhtunkhwa (2011-14)”.

- } That later-on the pro]ect in questlon was brought o
. ._from developmental side. to currant and regular R
side vide Notification in the year 2014 and the hfe | i

-_of the project in question was declared to be “

culrmnated on 30/06/2014.

B .."AThat instead of regularizing the service of the‘.’f

appellant the appellant was terminated v1de the:v_" - o

1mpugned office order No. F. No 1 (1)/ Admn /o

~2012-13 /409, dated 13/06/2014 w.e. f30/06/2014



5. That the appellant, alongW1th rest of his colleagues_“ -

. "1mpugned their termination order . before the ..

B ':’:"Hon ble Peshawar High Court V1de WP# 1730—_" .

| P/ 2014, as after carry-out the terrmnahon of thej |

AR appellant and rest of his colleagues the

-'-respondents were out to appoint their blue-eyed_' .

ones upon the regular posts of the dermsed pro]ect "

| ,1n questlon

6 That the W.P# 1730-P/2014 was allowecl by the

R "Hon’ble Peshawar High Court Peshawar vide the

L - Judgment and order dated 26/ 06/ 2014 (Copy of‘ -

_"order dated 26,/06/2014 in W. P # 1730-P/2014 is

. annexed herewith as Ann “B”).

- 7. That the Respondents impugned the same before‘:"‘ L

the Hon’ble Apex Court of the country in CPLA:_

) No 496-P/2014, but here again good fortune of_~ |
o -the appellant and his colleagues prevailed and the . - "

CPLA was dismissed vide ]udgment and - order.- s

' dated 24/02/2016. (Copy of CPLA 496 P/ 2014 is

o annexed as Ann “C”).

8. That as the Respondents were reluctant to S

K ,',_"1mplement the judgment and order dated.‘
©26/06/2014, so initially filed COC# 479P/2014,

" which became infructous due to suspens1on order- o



10

11

from the Apex Court and thus that COC No. 479-. N
P/2014 was -dismissed, being in fructuous V1de. B

order dated 07/12/2015.

That after dismissal of CPLA No. 496-1"/ 2014 by )
the Hon'ble Apex Court on 24/ 02/ 2016 the

appellant alongwith others f1led another (“ OC#' o

186- -P/2016, which was d1Sposed off by the‘_' :

Hon ble Peshawar High Court vide ]udgment and |

order dated 03/08/2016 with the d1rect10n to the_ o

Respondents to 1mplement the ]udgment datedu'

26 / 06/2014 W1th1n 20 days.

That inspite of clear-cut and strict d1rect10ns asin.

aforemenhoned COC# = 186- -P/2016 '-th;e_] o
Respondents ‘were reluctant to 1mplement the -

judgment dated 26/06/2014, thCh Con'strainéd' ;

the appellant to move another COC#395-P/2016. N

That it was during the pendency of COC No395-

P/2016 before the August High" Court, 'that‘the’i : |
appellant was re-instated vide the 1mpugned

office order No. F.No.2(16) 2015-16-VII, dated

05/ 10/2016, but with 1mmed1ate effect 1nstead: -

w.e. £01/02/2012i.e 1rut1al appomtment or at least_ R
01 / 07/2014 i.e date of regularlzatlon of the pro]ect o -

in question. (Copy of the 1mpugned off1ce re- : o

1nstatement order dated 05/10/ 2016 and postmg’ |

order are annexed as Ann- “D”),




12. That feehng aggrleved the appellant prepared a o
- Departmental Appeal, but 1nsp1te of laps of
o -statutory period no flndlngs were made upon the: |
N - same, but rather the appellant repeatedly attended. o o
| : - “the office of the Learned Appellate: Authonty for B ;‘
disposal of appeal and every t1me ‘was extended» .‘
positive ‘gesture by the Learned Appellate -
' ijAuthorlty about disposal of departmental appeal
jand that constrained the appellant to ‘wait ﬁll the' o
- dlsposal which caused delay in filing th\e 1nstant" +
appeal before this Hon'ble Tr1bunal and on the.:-: .
" other hand the Departmental Appeal was also :--:1_"'
o ‘elther not decided or the dec131on is not,‘:‘ o
commumcated or intimated to -the appellant -

"'(Copy of the appeal is annexed hereW1th as'-

= _}annexure “E”).

- ‘~_1>_3'.“That feehng aggrleved the appellant prefers the uf o
| N ‘_ : 1nstant appeal for g1v1ng retrospechve effect to the o
" ',_’appomtment order dated 05/10/2016, upon the_ .

L :‘followmg grounds, 1nter alia:-

.--_ﬂGrounds: | AR

A That the impugned appointment order dated
105/10/2016 to the extent of g1v1ng 1rnmed1ateﬂ o

effect is illegal, unwarranted and is liable to be |

modlfled to that extent.




@

B.That in another CPLA No. 605 of 2015 the Apex |
- ',Court held that not only the effected employee 1s:
to be re-instated into service, after conversion of.:':.
o | the project to currant side, as regular C1v1l Servant, )
: but as well as entitled for all back beneflts for the.:.
‘ A'perlod they have worked with the pro]ect or the
KPK Government. Moreover the Serv1ce of the'f o
. Appellants, therein, for the 1nterven1ng period i. e_ o
from the date of their termmatlon till the date of |
- ”--"_lthelr re-instatement shall be computed towards =
E their pensionary benefits; vide ]udgment and L
’- "order dated 24/02/2016. It is pertlnent to ment10n '
‘here that this CPLA 605 of 2015 had been decided
o :alongW1th CPLA of 496 of 2014 of the Appellant )

B on the same date.

C.That thus by virtue of 2009 SCMR page- 01 the_l |
‘appellant is entitled for equal treatment and is O
thus fully entitled for back benefits for the perio‘d R

the appellant worked in the pro]ect or with the |

“Government of K.PX. (Copy of CPLA 605/ 2015 i S

o annexed as Ann- “F”),

~D. That where the posts of the appellant went on V-

regular side, then from not reckomng the benef1ts E

from that day to the appellant is not. only 1llegal. N

and void, but is illogical as well.



E “That Where the termination WasQared as. 1llegal” | -

and the appellant was declared to be re-1nstated’ '
1nto service vide judgment and order dated

26/ 06/2014, then how the appellant can 'be re-

instated on 08/10/2016 and that too. W1th_'._.

1mmed1ate effect.

F That attitude of the Respondents constrained the f ..

appellant and his colleagues to knock the doors of -

the Hon’ble High Court again and agam and were |
even out to appoint blue-eyed ones to fill the posts’ :

of the appellant and. at last when. strlct d1rect10ns‘ |

were issued by Hon'ble Court, the Respondents- i

Vent out their spleen by giving 1mmed1ate effect to L

the re-instatement order of the appellant Wthh .

approach under the law is illegal.

G That where the appellant has Worked regLrlarly',
and punctually and thereafter got regularlzed then"

under rule- 2.3 of the pension Rules- 1963, the ': -;v o

appellant is entitled for back benefits as-Well,

H.That from every angle the appellant is fully R

entltled for the back benefits f.or thel'..Period tha‘t: o

the appellant Worked in the subject project or W1th o "

the Government of K.P.K, by giving retrospectlve BEEREET

effect to the re-instatement order dated

E.L

08/10,/2016.



| I. That
| gfacu
- argun

It

-any other ground not ‘rai ed here may |

nents.

-~acceptauce of the instant Appeal the Jmpagned re-- o

I8, tlzerefore, most bumb]y prayed tbat on |
|

mstatement order, dated 05/10/2017 may gracmus]y be
o madzﬁed to the extent of “immediate effect” and the re-
- Instatement of the appellant be given effect Wef

- 01/07/20.
- question

- all back
promotzon,

|
/4 date of regularization of the project in

benefits in terms of arrears, seniority aud L

A Any other relief not speczﬁcal]y asked fbr may also’
. graczous]y be extended in favour of tbe appellant in the

- czrcumstances of the case.

* Dated: 03/10/2017.

 NOTE:-

. No such like appeal for the same appellant upon-f' |

Appellant
(G

SAGHIR IQBAL GULBELA
Advocate High Court
Peshawar.

-~ the same subject matter has earlier been filed by me,
. prlor to the|instant one, before this Hon ble Tr1buna1

~. . - ' C . . . -
e T .

busly be allowed to be ralsed at the tlme of':" o

and converting the post of the appellant ﬁ'om B
developmental and project one to that of regular one, with.



TRIBUNAL PESHAWAR

: :_ InReSA | /2017
o | Mr. janisar
| VERSUS
Govt of Khyber Pakhtunkbwa and others -

APPLICA TION FOR CONDONAT. ION OF DELA Y

o .‘RESPECTFULLY SHEWETH,

E .‘lf'That the petitioner/Appellant . is filing the
- . - accompanying Service Appeal, the contents. of which
- may graciously be considered as integral part of the

- instant petition.

2 -That ‘delay in filing the accompanymg appeal was

R _g]BEFORE THE HONBLE KHYBER PAKHTUNQ SERVICES o

never deliberate, but due to reason. for beyond. R

- control of the petltloner

L 3 That after filing departmental appeal on 20 110 2016" i
o '».'-.the appellant with rest of their colleagues regularly‘ '
- - attended the Departmental Appellate Authonty and e

every time was extended positive gestures by the

_.j}worthy Departmental Authority for dlsposal of the{_'

* departmental appeal, but in spite of lapse of statutOry -

" rating period and period thereafter till ﬁlmg the’; ’

accompanying service appeal before this Hon’ble o

- Tribunal, the same were never demded or. never,‘ o

communicated the decision if any made thereupon



: o)
- 4. That besides the above as, the accompanying Service
o Appeal is about the back benefits and arrears ‘the.r'ec:)f Vo
...and as financial matters and quéstio’ns are ini)olve&; ;
- which effect the current salary package regularly ef§ L
" of the appellant, so is having a repéaitedly, fecko'-nin‘g:: -

. cause of action as well.

© 5. That besides the above law alWayé' "favbrS' R
- adjudication on merits and technicalities muSt- -
- always be eschewed in doing justice and deciding' L

.~ _cases on merits.

g It is, therefore most humbly prayed that on
... acceptance of the instant petition, the delay in filing
_of the accompanying Service Appeal may
.- graciously be condoned and the accompanying
. Services Appeal may very graciously be decided on -
" merits. L

s

. © Dated: 03/10/2017

Petitioner/Appel]ant
f\ppe !t
Through '
- JA
SAGHIR IQBAL GULBELA o
Advocate High Court =~ = .

Peshawar.




' BEFORE THE HONBLE KHYBER PAKHTUN
R TRIBUNAL PESHAWAR

VA SERVICES

| - Mr. ]anisaf
VERSUS
o | .' '. Govt of Khyber Pakhmnkﬁwa and others

AFFIDAVIT

S I,-'Mt: Janisar S/o Jehagir Bacha R/o Vill. Turangzai C/o Haji
:Musharaf Umarzai Tehsil and District Charsadda, do hereby =
o solemnly affirm and declare that all the contents of the

~accompanied appeal are true and correct to the best of

- ‘my" knowledge and belief and nothing has been-

" concealed or withheld from this Hon'ble Tribunal.

e

PONENT

" Javed Iqbal Gulbela
~ +Advocate High Court
 Peshawar. -




-

- BEFORE THE HONBLE KHYBER PAKHTUNKE ERVICES =~
S TRIBUNAL PESHAWAR _

© InReSA /2017

Mr. Janisar
VERSUS

o G.'o'vt. of Khyber Pakhtuhkhwa and others i

ADDRESSES OF PARTIES

S APPELLANT

M. ]amsar S/ o Jehagir Bacha R/o Vlll Turangza1 C/o Ha]1 o
Musharaf Umarzai Tehsil and District Charsadda L

B RESPONDENTS:

AR Chlef Secretary, Govt. of Khyber Pakhtunkhwa
Peshawar.

2, Secretary Population Welfare Department Khyber o

-+ ... Pakhtunkhwa at Civil Secretariat, Peshawar. S
3. Director General, Population Welfare Department R/ 0
- Plot No. 18, Sector E-8, Phase-VII, Peshawar.
© . 4 Accountant General, Khyber Pakhtunkhwa at :
~ Accountant General Office, Peshawar Cantt, Peshawar..

S 5.', 'Dlstrlct Populatlon Welfare Officer Charsadda

o ;’-Dated 03/10/2017 -
| | Appellant :

Through

-~

% SAGHIR IQBAL GULBELA ‘_
' ~ Advocate High Court

Peshawar.
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: OFFICE OF THE -
DISTRICT POPULATION:WELFARE OFFICER,
' CHARSADDA

Nowshera Ruoad, 1siamabad No.2, Near PTCL Office, Charsadda Ph: 9220096

ITER RS A0 00

f
Dated Charsadda the ,.i ;Br/ 2"/}, 2012.

OFFER OF APPOINTMENT '

No.1(4)/2011-12/Admgp; Consequent upon the recommandation of the Departmenta! Selection Committee
(DSC), you are offered for appeintment as Chowxidar (BPS-1) on contract basis in Family Welfare Centre  *
Project (ADP 2011-2012) in Distrizt Population Welfare- Office, Charsadda “for-thaSprojéct “lifé~on™the ="
folinwing terms and conditions, :

: TERMS & CONNITIONS

1. Your appointment against the post of Chowkidar (BPS-1) is purely on contract basis for the project '
life. This Order will automaticaily stand terminated unless extended. You wiliiget pay in BPS-1
(4800-150-9300) plus usual allowances as admissible under the rules. ’

2. Your services will be liable to termination without és%ighing any' reason during the currency of the
agreement. In'case of resignation, 14 days prior notice will be required, otherwise your 14 days pay
plus usual allowances will be forfeited. . .

3. You shall provide Medical Fitness Certificate from the Medical Superintendent of the DHQ Hesnital,
Charsadda before joining service. )

4. Being contract employee, in no way you will be treated as Civil Servant and in case ‘vour
performance is found un-satisfactory or found committed any mis-conduct, your service will-be
terminated with the approval of the compatent authority without adopting the procedure provided in

- Khyber Pakhtunkhwa (E&D) Rules, 1973 which will not be challéngeable in Knyber Pakhtunkhwa
Service Tribunal / any court of faw.

5.0 v shial LG hed |ESPOHBILIE ful g DESES adtiumy 0 e Froject due ',';g;:,csreiessness Or i .
o efficiency.and shall be recovered from you. -, ) Toa
6. * You wil neifhér be entitied to any pension or gratuity for the sér\)iqe ren'der.é)d: Ey you nor you will
© contribute towards GP Fund or CP Fund.

7 This offer shall not confer any right on you for regularization of your. service against the post

occupied by you or any other regular posts in the Department. :

D r e i R T B N LM

8. You have to join duty at your own expenses.
9. If you accept the above terms and conditions, you should report for duty to the District Population

Welfare Officer, Charsadda within 15 days of the receipt of this offer failing which your appointment "

shal be consider2d as cancelled ’ : Lo .
10" v=a will execute a surety bond with the Department, _

> ¢/ (Bakhtiar Khan):
Ve T E DDistrict Population Welfare Officer,
Ororoodds
st iad Dlu\'.-ud.
Jan Nisar S/O Jehangir Bdcha , ’ :
Vill. Turangzai C/O Haji Musharaf Umarzai Tehsil & Distt: Charsadda
Copy forwarded to the:- ,
PS to Director General, Population Welfare Department, Peshawar. ‘ o S

District Accounts Officer, Charsadda.
Accountant (Loca!), DPW Office, Charsadda.
Master File.

D WN

District Population Welfare O icer, DL
Charsadda. R

*Fayaz*

R L
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Better Copy;lé!' :

" JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
’ JUDICIAL DEPARTMENT

WP No. 1730 of 2014
Wlth CM 559 P/14 An/CM 600 and 605/14

JUDGMENT

Date of hear1ng 26/06/2014

Appellant Muhammad Nadeem .... By Mr ljaz Anwar Advocate. .
Respondent Govt. tc by Gohar Ali Shah AAG.. :

e 2k ok ok s e ke ok ok ok sk o o ok ok e ok

s NISAR,HUSS.AIN KHAN. J:- By way of instant writ

' _.pet1t1on petitioners seek issuance of an appropnate writ
,for declaratlon to the effect that they have been val1d1ty o
: »uppomted on the posts under the scheme “Provision ofl. ‘
. _~Populat10n Welfare Programme” which has been brought o l
“on, regular budget and the posts on which the petltloners_
,_j 'are_ workmg have become regular/permanent posts, hence ‘
' g..petltloners are entitled to be regulanzed in lme W1th the. ,
: Regulanzauon of other staff in similar prOJects and ,

o , reluctance to this effect on the part of respondents in
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- treatment.

 Better Cc‘m" v () @

. -Regularization of the petitioners is illegal, malafide
R i’and-;_ fraud upon their legal rights and -as ‘a ‘ SR
o '¢¢h§equence petitioners be declared as regular civil

. servants for all intent and purposes.

o Case of the petitioners is that the Provincial -

GoVe_rnment Health Department approved a scheme -

o -.".'nal_.n:‘ély Provision for Population = Welfare
o Progfamme for period of five years from 2010 to
2015 for socio- econbmlc well bemg of the |
- , dowﬁtrodden citizens and improving the their duties |
E ':to the best of their ability with zeal and zest whlch‘ ‘. '
| imode the project and scheme successful and result
o “orlcnted which constrained the Govemm_ent to
. COHS}ért it from ADP to current budget. Sin@e_Whole- N |
,' | _séﬁéme has been bfought on the regular sid‘ev s0 the~' o
- émployees of the scheme were also to be'absorbed
: On the same analogy, same of the staff members' |
haye been regularized whereas the petitioriérs have

been discriminated who are entitled to alike
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LNt in court oy

Ruc: o

Vo ot

¢ wlio haus S0t no objection o, “HCptance o) the

J~'c1,t;;p:-'jr‘:.'ati¢ﬁ;.'_ and  impleadmen, of the' -cipplicar?-r;:_/
n'lf:l;

};Uc_‘rier dn fhc main petitiop, und ciglitly o Wi atl ¢g,.

apolicines

gre the employecy of the sarme Project “nd hove ”

Lgrievance. Thus insteay af Jorcing them o file

" Zebare tcpc

titions gne ask for Commuencs, je Would e jupe

.:alild',:»'._’bpg}r that their Jate pe c/i:'cicl(:cl_ anee
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o 3 = Samle- of the applicants/interveners namely Ajmal and 76 |
 others have filed CMNo. 600-P2014 and another alike
- C:MiNo.605-P12014 by Anwar Khan and 12 others have prayed for
. thelr impleadment in the writ petltlon with the contentlon that they 3
- are aIl swvmg in the same scheme/pro_]ect namely Prowsmn for
o PopuIatlon Welfare Programme for the last five years It is
" contended by the applicants that they have exactly the same case as *
‘ ‘av.erred in the main writ petition, so they be 1mp1eaded in. the main |
Awnt petltlon as they seek same relief against same respondents
- Leamed AAG present in court was put on notice who has got no
. »objectlon on acceptance of the applications and 1mpleadment of the |

'apphcants/Interveners in the main petition and nghtly S0 when all JRR

the applicants are the employees of the same Project and have got

- -'salne érievance Thus instead of forcing them to ﬁle separate
‘ _‘ petltlons and ask for comments it would be just and proper that their
-fate be decided once for all through the same writ petltlon as they
-stand on the same legal plane. As such both the Ciyi]' ‘Misc.

: applioations are allowed
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:bromotion “und. Transfer

Ruics, 1989, ...
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- their valuable assistance.

s | Better Copx (2) [ 7

- And the apphcants shall be treated as petltloners in .'

. _._the main petition who would be entitled to the same

‘ treatment

4. Comments of respondents were called

B ‘which were accordingly filed in which respondentsj
o -have admitted that the PrOJect has been converted' |

: ) l. " 1nto Regular/Cutrent side of the budget for the year -
“ A2014 2015 and all the posts have come under the

| o Aamblt of Civil servants Act, 1973 and Appomtment |

Pro_rnotlon and Transfer Rules, 1989.

.' ﬁO.Wever, they contended that the posts W_ill be S o
‘advertised afresh under the procedure 1aid down, for
.'.j.'whlch the petitioners would be free to compete o

) alongW1th others.

.However their age factor shall be c0n51dered .under
:‘;the relaxatlon of upper age limit rules |

| 5 We have heard 'learned couhsél{ for the
"'ﬁetit_ioners, and the learned Additional .Advoca‘re

‘-General and have also gone through the record with.
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- - Cho_wkidar/W atchman,  Helper/Maid

o 'gc"(')n\'/je_rted it from development to

. _and- interview and thereafter they were appoin-ted on

'_reco'rrimendation of the Department = selection

o ) " populatlon welfare programme, on dlfferent dates ie.

| 3.3.2,0»12, and 27.3.2012 etc. All the petitiOners were

: recfuited/appointed in a prescribe manner 'after due

' appomtments they have been performmg the1r duties.

.?,'-t'o -the best of their ability and capability. There is nb_

- .pei“fo.rmance of their duty. It was the consurhpti'on of

'- thelr blood and sweat which made the prOJect

~,  upon’

o 6. It is apparent from the record that the :
’-'.p0sts‘h'eld by the petitioners were advert.isedi in the
L ‘Newspaper on the basis of which all the petitioners
apphed and they had undergone due process of test |

the respectlve posts of Family Welfare Ass1stant (male | L

' .& female) Family Welfare @ Worker (F),

- committee of the Departmental selection committee,

- | throﬁgh on contact basis in the project of pro'viéibn for

o '1 1 2012 3.1.2012, 10.3 2012 29.2 2012 27.6. 2012, |
.adherence to all the formalities and smce thelr-'
- complaint against them of any slackness in

'successful that is why the prov131onal government'
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 Services of the Petitioners vehich made the Government

2 _:,ffe,éllzé_to convert. the scheme on regular budger, se fe

voollds: bhe ',l’u"ghl_"/»unju.-:cificd hat the sced sovey, - d

pobk/ﬁ(z‘é'éff-‘qy_ the: petitioners i3 plucked by sormcone cfye

y.'/:'hr.-n:.g':;byfnj  full bloom, Particularty when it js manifese

from " record that pursuant to the conversion of gingy
i CfoOrm developmenta)

.l .‘_‘ . N ) .
rheir;,empiqyecs were regularized. There are regularization
.qur‘_qér:. “czrf_fhéi"c_n-iplo'yc s of other alile ADP Schemoes witich

;_)/'é}'_c:;b'rgggh_c?.‘]to_' the reguler budgee; few instinces of which
.v.qr‘_r'.f:’*Welﬁd:.{"'e'_'_}i[qme for Desviture Children  Diyerice
: 7-'C:‘3::r;ddc,/a Welfare - Home for Orphen novys

Retarded  gpy PrEpcizally

Centre  for “Speciuf: Children Novsslorg,

to non-development side,

here ang .
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Non-development side and brought the scheme on the current
budget

7 W_e are mindful of the Jact that their case does not come within the
amblt of NWFP. Employees (Regularization of Semces) act 2009,
but at the same time we cannot lose s1ght of the fact that 1t were the
devoted services of the petitioners which made the Govennnent
realize to convert the scheme on regular budget, so it would be
highly unjustified that the seed sown and nourished by the
petitioners is plucked by someone else when grown in full bloom
Particularly when it is manifest from record that pursuant to the
conversion of the other projects from development to’ non-
development side , their employees were regulanzed There are
regularlzatlon orders of the employees of other alike ADP schemes
Wthh were brought to the regular budget few mstances of Wthh
are: welfare Home for orphan Nowshera and establlshment of

Mentally retarded and physically Handicapped center for spec1a1

chlldren Nowshera,




cIndusteig) Training Centre Khaistigi talg Nowshera, Dor 0l .
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waoere regulariseed. .
R While the petitioness are Quing o be treated wit, difjeicac -
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Industnal Trarmng center khasihgi Bala Nowshera, Dar Ul Aman
Mardan rehabilitation center for Drug Addlcts Peshawar and Swat

and Industnal Training center Dagai Qadeem District Nowshera

These were the projects brought to the Revenue side by convertmg-

from the ADP to current budget and there employees were |

regulanzed While the petltloners are gorng to be retreated w1th
dlfferent yardstlck which is height of dlscrrmmatlon The employees
of all the aforesaid projects were regularlzed but petrtloners are

bemg asked to go through fresh process of test and 1nterv1ew aﬁer

advertlsement and compete w1th others and their age factor shaIl be -

00nsrdered in accordance with rules. The petrtloners who have spent
best. blood of their life in the project shall be thrown out if do not

quahfy thelr criteria. We have noticed with pain and agamst that

.every now and then we are confronted with numerous -such lrke

cases in which projects are launched youth searchmg for jobs are
recrulted and after few years they are kicked out and thrown astray.
The courts also cannot help them, being contract employees of the

pro_] ect

PN
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'& they are meted out the treatment of master and servant Having ‘
T ‘been put in a situation of uncertainty, they more often than not fall’

- prey to the foul hands. The policy makers should keep all society in.

; mlhd-. :

1 Learned counsel for the petitioners product a copy of order of this -

 court passed In w.p.n02131/2013 dated 30.1.214 whereby projéct.

- employee s petition was allowed subject to the final de01s1on of the

august Supreme court in c.p. 344-p/2012 and requested that thls
o petltlon be given alike treatment. The learned AAG conceded to the

_propos1t10n that let fate of the petitioners be dec:1ded by the august _

Supreme Court.

). In v1ew of the concurrence of he learned counsel for the petltloners Y
-and the leamed Additional Advocate General and followmg the .

R _ ratlo of order passed in - W.p.no. 2131/2013 ,dated 30.1 2014 titled '

Mst F021a Aziz Vs. Government of KPK, this writ petltloners shall

o ~on the posts
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Better Copy (34)- L 2)

o .Subjects to the fate of CP No0.344-P/2012 as ‘identical -

. p‘réposition of facts and law is involved therein. -

Announced on S - g
26" June, 2014. '
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To,

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.

Subject: DEPARTMENTAL APPEAL
Respected Sir,

With profound respeét the undersigned submit ‘as

under:

1) That the undersigned along with others have -
been re-instated in service with, immediate

effects vide order dated 05.10.2016.

2) That the undersigned and othe‘r_ officials wer'e'il
regularized by thé honou.rable‘ -High Court,'
Peshawar vide judgment / Qrdér dated
26.06.2014 whereby it was stated £h53_t pétjtioner'

shall remain in service.

4

3) That against the said judgment an appeal was
preferred to the honourable »Supream:e Court but

the Govt. appeals were dismisse'd -b\'/'t‘he Iarvger

bench of Suprem'e Court vide judgment dated «

Ky
<

24.02.2016.
AR
4) That now the applicant is entitle for all back
benefits and the seniority is also require to
reckoned from the date of regularization of

project instead of immediate.effect. -

5) That the said principle ha# been discusséd in

detail in the judgment of august Supreme Court

4




Dated: 20.10.2016

vide order dated 24.02.2016 whér_eby it was held

that appellants are reinstated in service from the
qaté of termination and are entitle for all hack

benefits.

That said principles are also require to be follow

in the present case in the !ighi of 2009 SCMR 01.

It ‘is, therefore, humbly prayed that on
acceptance of this appeal ‘the ‘applicant /
petitioner ‘may graciously be allowed‘all- back’
benefits and his seniority be reckoned from t“he
date of regularization‘ of project instead .of

immediate effect.

Yours Obediently
Janisar .

- Chowkidar (BPS-1)
Population Welfare Department
Charsadda. - .

Office of District Population
Welfare Officer,
Charsadda.




CIN TER SUPREME COURT OFF 1A SIS AT\
" (Appethivte o wdu.hou )

PRESINT:

MR. N\J3 I'ICE ANWAR
MR JUSTICE MIANS AR

MR. JUSTICE AMIR IIANI MUSLIM

MR. JUSTICE IQBAL HAMEEDUR. RAHMAI\
R JUSTICE I{I-IILJI ARIPF IIUSSAIN

. \ X N *
- ~'CIVIL AP EAL NO.605 OF 2015
RS . On. appealagainst the judgment duced 18.2,2018 e
Passcd by the Peshawar High Court Peshawar, in v

. erl. Pctltlon No.1961/201 1}

: ".Rii}}v‘ém'.l a\}:ed and others

AR \’LRbU"
I ’Sccx r:tary Aguculture Livestock etc

Appellants - .. - { 3

Respondents: o

{. Z:~j'_.-,Fbgfiﬂ:fél'Aﬁpellqnt Si 7 M Tjaz Anwar, ASC Ei-.'
s DT T Mr. M. S. I&.hatlal\, AOR o _
~"=_"1~D' Lh-c“Respondents " Mr Waqar Ahmed Khan, Add|. AG KPK :
'.'-ngLc ofllearmg 24-02-2016 . ST
@RJER S L

,l.- AMIR FANI I\’FUSLII\’[ J.~ 'lhxs Appcal by lealv’c, oI {Ivu_._'- Lo “

'Court 15 duected against the Juclgmt.nt datcd 1822015 p’tssc.d by tlu.. : :‘
-:‘C;h\IWal-lILgh ‘Court, Péshawar, whueby the Writ Pcuuon ﬁ[bd..'h.;\_'.’.lhk}i o .
PJJCIIM‘LSW&L‘: disniissed. ‘ i
Thc facts necessary for the present pzocccdmgs cll(.. [hdLionl .

25‘: -2007 ‘ thc Agncultule Departmient, KPK -gut an cldvemsc.mcnl.‘-.”-'.
. pubhshed m the press, mvmng applicationg against the posts mennoncd m" .. 3
T.he advertisement to be ﬁllcd on contract ba51s in the Provmomi /\;bu- I .
._.;:Susmess Cocudmanon Cell [lwremaﬂcr Lefcm.u‘ o as tlm Cc!l j ]hc‘ ' ;
' Appn.laauls ‘Llonwath othery applicd upaingt Lhc. vuuous posL\. On v arious Et{ :
o

. i esgeing . 10

e T ¢r§3§§,§;25f?ﬁsz§f‘g‘““ | ~-.;ij.




Dep.ulmu‘ml SLlCCllDl’l Commiltee (DPQ) hnd” e .\ppmwl ar. mt‘

,m lhe Cell mltlally on contract basis for a period of one yeat ex .tendublt.

sub_ject le satlsfuctory performance in the Cell. On 6.10. 2008 thu}unh a ', 4 \

‘__thc ant onc year. In the year 2009, the /\_ppellants c'.onu"\ct Wu agrli‘n
a extendcd fm 'mother term of one year,

;.' _~' of thc

=_.1'-'ohcy ef.,'the Government of KPK Lsta‘ohshmt,nt and Admlmstmuun'
_‘_the regular su:le of the budget and lhe I"mancc Depm‘tment Govt of KPI\, ;

‘ -:Ma.nager of the Cell, vide orcler dated 30, 5 2011, orclelecl the Leumnatnon of '

kX ::ser‘vmes of the Appellants with effect from 3062011,

lc'unccl Peslmwar High Court,
;»’;No 196/2011 ay_,amst the order of theu- termination, m'lmly on LhL ;around :

' lhat mauy other employees worl\mg in different pto;ects of the I\PI\. lmw, e :

CE

Compclent A.uthouLy, the Appellants were appoiiited against V'll.lULlh [)0hl5

Ofﬁcc Older the Appellants were gmnted extelis lbn in thctr contracts fos

On 26 7.2010, the Eonhactual tum d

ppellants was further extended for onc more yeru, in wew ol l.h(. ol T e

: Dep.mmmt (Regulduon Wing), On 12.2. 2011 the Cell” Wt.).S convc.rlcd o

;l.'l"'l(.'bd to cruate the existing posts on chl.lld.l srdc Ilowaver Lhr. ].’LO‘]LL(‘

N \I - o e, " '. 3
'lhe Appellmtts invoked the, consututloml _}Lll'l.':dlLL!OI‘l ol‘ the ..

l’eshawar by

'-r

lllm[_z, Wnt ]ﬁ.llllOﬂf"

”been :cgulanzecl through cllffemnt Judgmc.nts of the Pcshaw:u Ihgh Coult'

dnd thtﬁ Court The learned Peshawar High. Court d15rn1ssed the \Vuf

Pctmon of the Appellants holding as under

“6.  While coming to the case of the petitioners,.it would,-- = - - . i

reflect that na doubt, they were contract employces m;‘d: wére' "
also in the field on the above said cut of date but they"\wre-_" -
project employees, thus, were not entitled for regularization, -

of their services as explaingd above. The august Supreiie: |

Court of Pakistan in'the case of Gowvernment of Kirpher

&
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/C/.';:-.

upreml. Cournt ol Pak

_~_,'.-.._ o) e —~C0tlﬂ As‘soc.‘ue
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J-’:rlchrlmltlmm Apricadere, Live Stoe Ic

JJm aml mmllwr (Civil App\'tﬂ No.G87/2014 Jee ded on
21 62014) by distinguishing the cases of C(I\’(‘FM_[
NW.FP vy, Abdulloh " Khan- ()UII HUMR l)t!‘)) uny
('"mtvrmm'n! 01’ NEFP (now KPK) vy, Kaleem Shak (ZOH

SCMR 1004) has categorically held so. The concluding ]Jdi‘

of the: said judgment would xequue tupruducuon, whith

reads as.under :

in view of thes clenr statulory provisions he
respondents cannot seek repularization as they were
admittedly project employees. and thus have bee

expressly  oxcluded from  purview of th

Regularization Act, The appeat is therefore allowed
the jmpupgned judgment is sel aside and writ petition
filed by the respondents stands dismissed.’

¢

T in view of sthe above, the pelitioners cannol seek
regulnnz.atnon bemg, project c.mployct.s which have been
c.h.pn.ssly cxcludcd from purvu.w ol the Rug,ul.m/uLmn Acl, -
'1l1us, tht. lnshnt Wril Petition bclm, devoid of merit is

h\,u.,by dismissod,

. o

We have heard the learned Counsel for the Appcllants :Lnd Lhe

1c.1rned Addltlonal ‘Advocate Gcneral KPK. The only dﬁtmctmu br.twe\,n

lllL. c.m 01" tho. present Appull:mts and the cusc of the Rcspondcnts m Clwl

App 115 No 134-P of 2013 ete. 1:: that lhe project in Wth‘h lhe pu.sn,nl '
Appcllants were dppomtc.d was taken over by the KPK. Govu nmcnr in, ll‘\L‘
y(.m 2011 WhClCdS most of thé pLOJL.cLs in ‘which thc .1f01cszud Ruspondc.nts

wclc appomtcd were rcgulauzzd before the c:.ut off date prov;ded 1n Nouh

Wcst Frontm l’mvmcc (now KPI\) meloyces (Rebulanzatmn of Scrvwcs)

A.ct 2009 The prescm Appcllants were appomtcd in the, ycm '7007 ot

conuact b:ms in the project and after completlon of all the n.qmsnc. codal

TTE&TED
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“UINE 10 IS dp w v vrvaemn - o,

'-':GO\"crm‘Ti:ein "It" appears that. the Appellants were not ullo'wcd 9 con(im:'.c'

B flfl ‘ lhe ch(mg{. of hands of ihe pxo;wl Instead, the (Jovummnt by u.huq :

':-'_fpmlm‘g,, h .d uppomtcd dlﬂumt persons in phice ol llu. /\ppl.luuh lm :

lbl.. ul lhs. 111 Labbll[ /\ppull.mla is covered by the principles baid: dowiy hu u i

':‘f.,ou.l m 111L. ca of Civil Appeals No.1341-P ol 2013 cte. (Lmvcmmuu u. :

';‘ZKPI\ Lhrough Se,crehry, Agncultmc vs. Adnanullah and oners), ds lm-

Appl..llants werc dxscnnnndtud against and were alsohnml'ulv pl d\—L.(_l_': :
; 13':QJC_CL¢1:111'310.yces.

S R We., for the 1foresmd reasons, allow this /\ppL..ll .mc. -»-..L \.ulu

':': ﬂu. unpugnt.d judgment. The Appellants shdll be u.m\,mtul ). .)LF\“'LL fmm o
th Lls“C of thcn tcu‘mn'mon —mr\ are also hcld entitled lo. lhc bdt.l\ bum W
fox Lhe pmod they have worked with the pleLbL or \l‘lL 1\1 ]\ Lmv .nn..u.a\. YR

llu., 5(..1 \'1u., of the Appcll.mh for the mtervumng period i.c. hum lhu dine -,{-“

".-thmr.'mm}mauun till the date of Wicir reingtatement 4 h.,H lm <.om_,mml~
N ,‘ ; . L. N

I o

: towmds their pensionary benefiss. '
3d/- Anwar Zaheey, Jamﬂh 1—1
Sd/- vian Saqxb Nisai;J
i uC\./ Amir Hani 1 \fluahmr

Sd/- 1qb'1111c1mccdm Ra hm AL, l
S4/- Kllll_]l Axnif T-lussam J
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| Copy to:

. e

GOVT.OF KHYBER PUKHTOON KHWA
“DISTRICT POPULATION WELARE OFFICE CHARSADD A&
VOWSHERA ROAD OPP D. .C OFFICE UMARABAD o %
: ‘ S e “ PH. 6919220096 - }
F.No. 1(1)/2013-14/Admn o , - Dated 14¢ Jun ,
To -

\

Jan Nisar, Chowkidar, FWC Hajizai

'Subject: Completion Of Adp Pro oject i.e. Prov:swn For Populatlon Welfare

Department Khyber Pakhtunkhwa.

- The sub;ect pro;ect is goung to be completed on 30/06/2014 Therefore the
enclosed office order No. 4(35)/2013-14/Admn dated 13t June, 2014 may be treated as

fifteen days notice in advance for the termlnatlon of your services as on 30/06/2014
(AN ‘

/A\\;'
(SAMIULLAH KHAN)

DISTRICT POPULATION WELFARE OFFICER
CHARSADDA

1. Accountant (local) for necessary action.
2. P/F of the officialconcerned.

4+

DISTRICT POPULATION WELFARE OFFICER
. - | - CHARSADDA -
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IN THE HONORABLE SERVICE T RIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR.

In Service Appeal No.1145/2017.

Janisar, Chowkidar (BPS-01).......... (Appellant)

Govt. of Khyber Pakhtunkhwa and others .......... (Respondents)

Joint para-wise reply/comments on behalf of the respondents No.2, 3&5.

Respectfully Sheweth,

Preliminary Objections.

BN =

w

o

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant. -

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean-hands..

That re-view petition is pending before The Supreme Court of Pakistan,
I[slamabad. : A o '

That the appeal is bad for non-joinder &mis-joindet of unnecessary parties.

That the tribunal has no jurisdiction to adjudicatc the matters.

On Facts.

1.

(OS]

Incorrect. That the appellant was initially appointed on project post as Chowkidar
in BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Program in Khyber
Pakhtunkhwa'(201 1-14)”. It 1s also pertinent to mention that during the period
under reference, there was no other such project in / under in Population Welfare

Department with nomenclature of posts as-Chowkidar in BPS-01. Therefore name

of the project was not mentioned in the offer of appointment.

Incorrect. As explained in para-1 above. E '

Incorrect. The project in quest‘ion was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According to project policy
of Govt. of Khyber Pakhtunkhwa on completicn of scheme, the employees were
to be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be
re-appointed on need basis, if the project is extended over any new phase of
phases. In case the project posts are converted into regular budgetary posts, the

posts shall be filled in according to the rules, prescribed for the post through .

Public Service Commission or The Departmental Selection Committee, as the
case may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for the post
with other candidates. However keeping in view requirement of the Department,
560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them.

Correct to the extent that after completion of the project the appeltant 21!0'ngwith
other incumbents were terminated from their services as explained in para-3
above. -

Incorrect. Verbatim based on distortion of facts. The actual position of the case is
that after completion of the project the icumbents were terminated from their
posts according to the project policy and no appointments made against these

o _ L - [P




8.
9.

10.

11.

12.

13.

project posts. Therefore the dppcllant alongwith' other filed a writ pctmon before
the Honorable Peshawar High Court, Peshawar.

Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post-subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum. ‘

Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court
of Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Department, Live Stock etc. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare

Department their services period during the project life was 3 months to 2 years &

2 months.
No comments.
No comments.

Correct. But a re-view petition No.312-P/2016 has been filed by this Department

against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan. _

Correct to-the extent that the appellant alongwith )60 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate effect,

subject to the fate of re-view petition pending in the August Supreme Court of
Pakistan. During the period under reference they have neither reported for nor did

perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of
Pakistan.

No comments.

On Grounds.

A.

F.

Incorrect. The. appellant alongwith other’ incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan. ‘
Correct to the extent that the employees entitled for the period they have worked
with the project but in the instant case they have not worked with the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above. .

Incorrect. The Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition No0.496/2014 in the ‘Apex Court.of Pakistan.
Which was decided by the larger bench of Supreme-Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions
in the Apex Court of Pakistan against the decision referred above. Which is still
pending. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending in the August Supreme Court of Pakistan. .
Incorrect. Verbatim based on distortion of facts. As explained in (JIOLlIld IZ above:
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G. Incorrect. They -have worked "against" the_‘pro'j'ect post and the services of the
employees neither regularized by the court. nor by the _competent forum, henCt,
nullifies the truthfulness of their statement. , : ) - :

H. Incorrect. The appellant alongwith othcr incumbents have taken all thc benefits
for the period, they worked in the pI‘OJCC[ as per project policy.

1.~ The respondents may also be allowcd to raise further grounds at lhc time of
arguments.

Keeping in view the above, it is prayed that the instant appeal may kindly be
dismissed in the Interest of merit as a re-view petition is still pcndmo before the Suprcmc
Court of Pakistan.

/ o) a
Secretary to Govt. of [KChyber Pakhtunkhwa ©~ Director General
Population Welfare, Peshawar. ' Populdtlon Weltare Depcu tmem
Respondent No.2 : Peshawar

‘Rcspondenl No.3

~
~ ()

District P ulati(on Welfare Officer
District Charsadda
Respondent No.5




¥ IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR. ' :

In Service Appeal No.1145/2017.

Janisar, Chowkidar (BPS-01).......... | (Appellant)
VS
Govt. of Khyber Pakhtunkhwa and others ......... . ~ (Respondents)
- Counter Affidavit

I Mr..Sagheer Musharraf, Assistant Director (Litigation), Directorate General of .

Population Welfare Department do solemnly ‘affirm and declare on ‘oath that the contents
of para-wise comments/reply are true and correct to the best of my knowledge and

available record and nothing has been concealed from this Honorable Tribunal.

Sagheer Musharraf -
Assistant Directo_r
(Lit)y




Before the Khyber Pakhtunkhwa Services Tribunal Peshawar

Appeal No.1145/2017

JAN NISAF .o e e Appellant,
V/S
Government of Khyber Pakhtunkhwa, through Chief Secretary,
Khyber Pakhtunkhwa Peshawar and others.....cooooervvoo Respondents.

. (Reply on behalf of respondent No. 4 )

Preliminary Objections.

1). That the appellant has got no cause of action.
2). That the appellant has no locus standi.

3). - That the-appeal in hand is time barred.

4).  Thatthe instant appeal is not maintainable.

Respectfully Sheweth:- o DA

ParaNo.1to 11:- -~ :
" 7 That the matter is totally administrative in -nature and relates to
respondent No.1,2,3 & 5 and they are in better position to satisfy the

grievances of the appellant. Besides, the appellant has raised no
grievances against respondent No. 4.

that_the respondent No.4, may kindly be excluded from the list of
respondent.

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA

" Keeping in view the above mentioned facts, it is therefore humbly prayed
|




