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19" Oct., 2022

01. None present on behalf of the appellant. Mr.
Muhammad Riaz Khan Paindakhel, Assistant Advocate General

for the respondents present.

02. Called several times, till last hours of the cdur’g but
nobody turned up on behalf of the appellant. The appeal is,

therefore, dismissed in default. Consign.

03. Pronounced in open Court at Peshawar and given

under our hands and the seal of the Tribunal on this 19" day of

‘October, 2022.

‘(Fayeeha Paul) (Kalim Arshad Khan)
Member.(E) : Chairman
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03.06.2022 - Syed Noman All'Bukh'ari Advocate on behalf of the
| o |mpleaded LRs of. the deceased appellant namely Mst. AS|yaA
Shahid (widow) and Mst Mahnoor (daughter) present. Mr.
Muhammad Adeel Butt, Additional Advocate General for the

respondents present,

Upon the death of the appellant durmg the pendency of
the instant appeal, LRs of the deceased appellant namely Mst.
Asiya Shahid (W|dow) Mst. Mahnoor (Daughter), Daryab Khan
Khattak (Father) and Mst Nargus (Mother) had submltted an
appllcatuon on 02.12: 2013 WhICh was allowed vide order dated

- 05.12.2013 and it was dlrected that legal heirs mentioned in the
application be substituted for the deceased ap'pellant as his LRs,
however office has not done the needful, therefore,' office is .

" directed to do the needful accordingly. ,

| Syed Noman Ali VBukhari, Advocate submitted an
application seeking deletion of the names of Daryab Khan
Khattak and Mst. Nargus from the panel of appeliants. Notlce of
the same given to learned Addltlonal Advocate General. Notlce of
the application also be issued to the ‘appellants Daryab Khan

- Khattak and Mst. Nargus through registered post and to come
up for their reply as well as reply of the respondents and

arguments on the application on 13.07.2022 before the D.B.

oaT

(Mian Muhammad) (Salah ud-Din)

Member (E) ) A

y Member (J)
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Service Appeal No. 133/2013 ' i
12.04.2022 Syed Noman Alil'Bukha‘ri, Advocate, for Iégal heirs of the |
appellant present. Mr. Naseer-ud-Din Shah, Assistant Advocate
General for the respondents present. o ,
Learned. counsel for legal heirs of‘the appellant reduestéd _
that as the appeal was nof noted on his diary, fherefore, a"n'*"""
adjournment may be granted. Adjourned. To come‘u'-p fo'r

arguments on the impleadment application on 10.05.2022

before the D.B - o

(Mian Muhammad) A (Salah-ud-Din)
Member (E) Member (J)
10.05.2022 Syed Noman Al Bukhari,' Advocate for legal heirs of the

appellant present. Mr. Asif Masood Ali Shah, Deputy District

Attorney for the respondents present.

Learned counsel for legal heirs of the appellant requested for
adjournment on the ground that he has not gone through the
record. Last opportunity is granted. To come up for arguments
before the D.B on 03.06.2052.

\

(Fareeha Paul) Chairman
Member (E) : :
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@ "“'51’3'“/)- 2020 Due to summer vacation case IS ad)ourned to |
153 2021 for the same as before

15.03.2021 Counsel for the appellant and Addl: AG I

respondents present.

Peshawar today.

Adjourned to 27.04.2021before D.B.

(Mian Muhammad)
Member(E)

2o 4.2  Hze @z&y/wr/ /Z/Wzﬂ/
B /o2, M}//@//)D%Mre .

RPN

117.08.2021 Since 17.08.2021 has heen declared as f’ubla\ nohmay on
account of Moharram therefore, case is ad]ourne(nto 16.12.7021 for

..[
LI

the same as before

" “eader




17.08.2020 . Due to summer vacations, the case is adjourned to

27.10.2020 for the same.

eader

27.10.2020 Proper D.B is on Tour, therefore, the case is

adjourned for the same on 28.12.2020 before D.B,

ﬂ%

'5
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15.01.2020 Due to general strike on the call of Khyber
Pakhtunkhwa Bar Council, instant appeal is adjourned
to 13.02.2020 for further proceedings/arguments before

. D.B.

I V.
Member Member

g 13.02.2020 None present on behalf of the appellant. Mr. Muhammad

" - Jan, Deputy District Attorney for the respondents present. Notice
be issued to appellant and his counsel for attendance and

arguments for 30.03.2020 before D.B.

(Hmah) (M. Arﬂ%ndi)

Member Member

30.03.2020 Due to public holiday on account of COVID-19, the case
is adjourned to 08.06.2020 for the same as before.

—H

' 08.0'6;20'20\'»'\ ~ Clerk to counsel for the appellant present. Addl:
AG for respondents present. Due to general strike of the

: , p

v . Khyber Pakhtunkhwa Bar Council, the case is

adjourned. To come up for arguments on 17.08.2020

* mA-

MEMBE MEMBER

before D.B.
P




14.11.2019

Counsel for the appellant and'Mr, Usman Ghani, District

Attorney for the respondents present.

Learned District Attorney at the outset poi'nted_'oututhat

“although instant appeal has been fixed for hearing before the

Larger/Full Bench but there is no formulation of Iegal/facfual

proposition to be considered by the Bench.

During the discussion it revealed that this Tribunal has already
handed down- atleast two judgments regarding the abatement of
appeal of a civil servant upon his demise. Apart from that some
judgments by the August Supreme Court as'weI‘I as learned Federal
Service Tribunal have also been {eferred to which essentially touch

the proposition.

We, therefore, consider it appropriate to remove instant-

appeal from the list of Larger/Full Bench and assign it to a Division
Bench for decision in accordance with law after hearing Iearned

counsel for the parties.
Adjourned to 15.01.2020 before a Division Bench.

2 \

(M. Hamid Mughal) Chairman

Member
?T /4/ -
(Ahmad Hassan) (M. Amin Khan Kundi)
Member Member
(HusgaE'E Shah)
Member

e




29.08.2019 Learned counsel for the appellant and Mr. Zia. Ullah
learned Deputy District Attorney 'for-thg respondents present. |
Mr. Muhammad Amin Khan Kundi Mémber of thls ‘ﬁTri:blinal'
is on tour to C_afrip Cé)un DI Khan,ithereforc, thé instant
matter is adjourned to 14.11.2019 for argumenté before |

Larger Bench.

A @/ ) | Fow e
- (Muhammad Hamid Mughal) | ‘Chairman
Member o '

; (Hussfﬁig'éhlah) . , (Ahmed-l%;)

Member : 7 Member™ -

1




02.05.2019 ~ Counsel for the appellant and Addl: AG for respondents
' present. .

Due tol leave of one of learn;ed Member4(Mr. Ahmad

Hassan), the instant matter is adjourned t_d 11.07.2019 for

arguments before Larger Bench.

_ | \ \

(Mr. Hdhnid Mughal) o Chairfman
. Member o |
| ﬁg}\ e
. (Hussaih Shah) Y (M. Amin Khan Kundi)
: Member Co, , Member
11.07.2019 | Learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned_ Additional Advocate General present. Due to
engagement of Member of this Tribunal (Mr. Muhammad. Amin
Khan Kundi and Mr. Hussain Shah) at Camp Court Abbottabad,
the instant matter is adjourned to 29.08.2019 before Larger Bench.

/
(Muhammad Hamid Mughal) | \\ -~ Chairman
Member

Member




AT - " ..
29.1.2019 Mr. Mohammad Jaleel son of decease alongwith Mr. Noman

Advocate and Mr. Ziaullah, DDA for the respondents present.

" In view of institution of larger bench in the instant matter five
sets of brief have not yet been provided. The needful be done

within a fortnight. Adjourned to 14.03.2019 for arguments

before the Larger Bench.
ya - Chairman
(M. Hamid Mughal)
Member
' "
(M. Amin Khan Kundi)
‘ Member
(Ahmad Hassan) (}ﬁzah) o
Member Member = -
14.03.2019  Mr. Muhammad Amin, Advocate for learned counsel for the

appellant and Mr. Muhammad Jan, DDA. for the respondents .

a]

} : | present. -y “{’ /? A

indisposed, therefore, this appeal is adjourned to 02.05.2019 for

arguments before the Larger Bench.

&/ Chairman

RO (M. Hamid Mughal)
E Member

-

(M. Amin Khan Kundi) (Ahmad Hassan)
Member Member

Learned Member of Tribunal (Mr.' Hussain Shah) is still



133/13 o R
.30.11.2018 Counsel for the appellant and Mr. Ziaullah, DDA for th':ie.

respondents present. L

Learned counsel for the appellant states that the appellant
had died during pendency of instant appeal and his legal heirfs
were attempted to be impleaded as party to the prOceedingé,i

which application is yet to be decided by the Tribunal.

The record suggests that on 05.05.2016 the factum of

demise of the appellant was brought into the notice of the

¥

Tribunal and, on 19.05.2017, an application for impleadunénjt

L of legal heirs of the deceased/appellant was submitte(i.‘

G s

AN Learned counsel for the respondents did not & concede Athfe
application and objected to it contending that with the deatil

) of appellant the appeal in hand stood abated.
7t : :
gk ;
RN We consider that the proposition regarding devolution of
rights of a civil servant, upon his death, during his service or
thereafter is an important one requiring decision from 2
Larger Bench. This appeal, therefore, is adjourned to

29.01.2019 for arguments before the Larger Bench.

Member . Chairma




ﬁ ¢ - 06.07.2018 .- -Junior to counsel for the appellant present. Mr. Sardar
Shoukat Hayat, Addl: AG for respondents present. Arguments
could not be heard due to incomplete bench. To come up for

arguments on 29.08.2018 before.D.B.

\

(Muliammad Amin Kundi)
- Member

29.08.2018 ™ ¥ Clerk of-fﬁe counsel for appellantand Mr. Kabirullah
. Khattak, Additional AG for the.respondents present. Clerk'of

the counsel for aplpellant‘ seeks adjournment on the ground

that- learned- counsel for the appellant is busy beforg the

Hon'ble Péshawai’ High Court. Adjourned. To come up for

arguments.on 18.10.2018 before D.B:

p—

s

(Ahmad'Hassan) {(Muhammad Amin Khan Kuhdi)
| Mémber o ’ Member
; A
|
|
18.102018 - | Counsel for the appellant present. Mr. Zia Ullah

" learned DDA for the respondents present. Counsel for the.
appellant seeks adjournment. Adjourned. Case to come up for

arguments on 30.11.2018 before D.B.

&

(HusSsain Shah) o . (Ahmad Hassan)
Member Member

$




16.02.2018

-,

‘Learned counse!l for the appellant and Mr. Muhammad Jan,

L'ea.rne‘d Deputy District Attorney for the respondents present.
ALearned counsel for the appellant stated that similar nature appeal
has been fixed on 12.03.2018 before this Tribunal, so the same may

~ clubbed- with that appeal. Request accepted To come up. for,

‘arguments alongwith connected appeal on that fixed i.e 12. 03 2018

N -before D.B

J
J-

, S : o
(Ahma%:b-lassan) . (Muhammad Hamtd Mughal)
Member ' Member

12.03.2018 - ‘ “Junior counsel for the petitioner and I\/:lr.IMuhammad

' 23.04.2018

. Jan, Deputy District Attorney for the reSpendents present.

" Junior counsel for the petitioner seeks adjournment on the
ground that learned senior counsel for the petltloner is not .

available today. Adjourned To come up for arguments on

©23.04.2018 befo.re D.B." |

[

(Muhammad Amin Khan Kundl) | (Muhammad Hamid Mughal)
Member o Member -

Learned counsel for the appellant and Mr. Zia UIIah learned
Deputy District Attorney present. Learned counsel for the
appellant seeks adjournment. Adjourn. To come up for arguments

“on 06.07.2018 before D.B ' o

:(Ah‘rﬁg_ Hassan) " (Muhammad Hamid Mughal)

. Member : . Member

:J"-A. !/.' )




29.11.2017

10.08.2017.

Counsel for the appellant present. Mr. Muhammad Jan,
Deputy District Attorney for the respondents present. Learned

counsel for the appellant seeks adjournment. Adjourned. To come

" “Up for reply and arguments on 29.11.2017 before D.B.

.. . ~ K M “ - @)L/ .
(Muhammad Amin Khan Kundi) (Muhammad Hamid Mughal)

Member (J) ‘Member (J)

;

" Counsel for the appellarvt"‘ and Addl: AG for

respondents present Partly argummts heard on the issue that
4. Nty

. e
; whether the right to s tfue survwen in the' present appeal to the

10.01.2018

surviving legal heirs Df the a;)pellant To come up for further
arguments on 10. 01 ”018 b/ore D.B.

Chiairman

\\
€

;
//'/ '

/ AG for -'r‘eépondents present. Junior to counsel for the appellant

secks adjournment. Adjourned. To come up for arguments on

/" 16.02.2018 before D.B.

(Ahmad Hassan) (M. Hamid Mughal)
Member(E) Member (J)

Junior to counsel for the appellant present. Learned Asst:
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05.09.2016 : Agent to counsel for the appellan’g’ angu Mr Ziaullah, GP for
L3 i.[ - "4"( .
respondents present. Due to stnke of the <Bar learned counsel for the '
H 1. A
appellant is not available today before the Court 'therefore case lS‘

po " «e-l ,-a N

Yy —J\'- :
06.01.2017 Clerk counsel for the appel]ant and'%]\zllr ‘-Zlaullah GP for the
MRS LT 0 N T
. respondents present Clerk counsel for the appellgnt seeks adjournment due ¥
to ‘non-availability of counsel. Request accepted. L, To come up for s
3 K-qv: = '5‘- fx
arguments on 19.05.2017 before D.B. } 5 gﬁ i D
\ \ .
(AbHFAQU TAJ) (MUY
MEMBER

B & ¥y A3 N
Y i SR 3y
,e - E
19.05.2017 Counsel for the apPC‘a\nt present and subm 1tted appllcatlon B
:->.:. “f” )
for impleadment of legal helTSwf the deceased appe&lant The same @{é
‘rh' }) 3 R "
[ is placed on record. Mr. Kablrt]\ah Khattak A?sns ant AG for the ) x.‘i
respondents also present and State at the bar ihat 41&?.3 objectlon on ﬁgﬁ
impleadment of legal heirs of the\“ceased appellant therefore to ‘;—’:;:

come up for reply and arguments on 1 08 2017 before D B.

(GULZEB KHAN) (MUHAMMA; AMIN
BER M

o
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-
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27.042015 < v M. Daryab‘Khan"“Khattak,' father and legal heir of the
| ‘decea‘bsed appellant on his own behalf and behalf of other legal '\
: . : \

iheirs of the deceased. appellant and Mr. Khurshid Khan, SO for
respondent No.land 2 alongwith Mr, Ziaullah, GP for the
respondents present. Argurﬁents could not be heard due to

incomplete bench. To come up for arguments on 02.11.2015.

—

Member

02.11.2015 Clerk to counsel for legal heir of deceased appellant and Mr,
o | s

Tl

Khurshid Khan, SO alongwith Addl: A.G-for- 'reSponde‘nts present.
s . i

Learned counsel for legal heir of deceased appellant is not in,
for,

attendance today therefdre, case is adjourned to 'S--»'S\" 76 .

arguments. ]
' 4 MAMBER

MEMBER

TR e st

—r—

f

H
i
i
b

Counsel for the appellant and Mr. Hameed-Ur-Rehman,
. }

05.05.2016
AD(Ijit)‘alongwith Mr. Ziaullah, GP for respondents present. It

¥
was brought into the notice of the Tribunal that unfortunately thc‘f:
i

appellant has died. Contention of learned GP is that with the death

{
of the appellant the instant appeal stands abated. Learned counsel
!

for the appellant has a different view. Hence to come up for ‘
{

arguments as to whether in the circumstances the appeal shall

become abated or otherwise on 05.09.2016.

iy

!

' Member

Nbamber- ) g



_ 2722014 o Mr Daryab Khan Khattak father and legal herr of: the deceased-- .
~appellant on his own behalf and on behalf of other legal herrs of the - A
deceased appellant M/S Khurshrd Khan S.0 for respondents No.1 & -~
2 and Mosam Khan AD for respondent N03 Wlth AAG for the; S
respondents present. Wrrtten reply has not been recerved and request R
) for further trme made on behalf of the- respondents A last cha ce is’ ..

w giv en for wrltten rep]y/commcnts ort 29 5 2014 " o

Chairman

‘ 295201 4 o Mr Daryab Khan Khattak father and legal heir of the ,
' S j,deceased appellant on his- own behalf and on behalf of other legal
heirs of the deceased appellant and Mr. Khurshid Khan, SO for
‘respondents No. 1 and 2 w1th AAG for the respondents present.
Wrrtten reply has not been recerved desprte last chance grven for the-
L purpose on the prevrous date Therefore nght of the respondents to .
o ';‘_f"_.‘ﬁle wrttten reply 1s forfetted and the case W1Il now be decrded on-"' -
o the basrs of avarlable record after arguments by the learned counsel |
for the appellant and learned AAG. To come up for arguments on
14. 11 2014 o

Chairman )

| 14112014 o | Mr Daryab Khan Khattak father and legal hexr of the deceasedi" R
S Vi_-appellant on hrs own behalf and on behalf of other legal herrs of the

. deceased appellant and Mr. Khurshld Khan S.0.for respondents No 1 and |
- 2 W1th Mr Kabn'ullah Khattak AAG for the respondents present The‘ '

| o T nbunal 1s rncomplete To come up for arguments on 27 04 2015

:,‘ Reader -




o & . 0952013 Clerk of counsel for the appellant and Mr. Khurshid Khan;-SQ
! 3. . . - with Mr. Muhammad Jan, GP present on behalf of the respondents.

To come up for written reply/comments on

26.7.2013 Counsel for the appellant, 'M/S Khurshid Khan, SO for
respondent No. 1 and 2 and Mashal Khan, LO for réspondent No. 3 -
with Mr. Usman, Ghani, Sr. GP present. Written reply has not been
received. Another chance is given for written reply/comments on

5.12.2013.

05 122013 Mr.Daryab Khan Khatt%k father of deceased appellant on his

e

. own behalf and on behalf of) legal heirs of the deceased appellant

T X

present. Father of the deceased appellant has already moved

——

application for replacing the deceased appellant with his legal heirs.
| As such; the legal heirs mentioned in the application moved through
the leéfried counsel for the deceased appellant be substituted for
deceased appellant as his legal heirs. Mr.Mosam Kha, AD for
respondent No.3 with AAG for the respondents present. Vi ritten reply

“has not been received. On the request of representative of the
respondent as well as learned AAG, yef another chancs is given for\_ |

written reply/comments on 27.2.2014.

Fin oy b o



37.2.2013

Appeat Mo 133/ 00)2.
P Pt sl ,%M/A,éw

Counsel for the appellant prescnt and heard (‘ontcnded thdt o
the appellant has not been treated in accorda.ncc with le;w. "‘hcl
appellant has been awarded the major punishment of removal {rom
service vide the impugned order dated 10.10.2012 on the ground of
ahsence from service while the absence period has been treated as
icave without pay which is illegal. No show canse notice has heen
given o the appellam nor has he been af forded’an opportunity of

personal hearing. An irregular inquiry was conducted without

_associating the appellant in the inguiry pr oceedings. The appellant

iiled a departmental appeal on (5.11.2()12 but with no response.
Points raised need consideration. The appeal is admitted to regular ‘
héaring,.subject to all legal objections. The appellant is directed to
deposit the security amount and process fee within 10 days.
Thereafter, notices be issued to the respondents. Case adjourncd 1
99.4:2013 for submission of written replv of the Respondents. Copy

of receipt of departmental appeal placed ¢y file.

0
This case be put before the Final Bench \

for further
— ' .




Form- A

FORM OF ORDER SHEET
Court of__: — .
" Case No. | 133/2013
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings
1 2 3
1 16/01/2013 The app_eal of Mr. Muhammad Shahid- Khan

0‘2 3;//—;0/{

resubmitted today by Mr. Khaled Rahman Ad,voca’te)may- be
entered in the Institution Register and but up to the Worthy

Chairman for preliminary hearing.

REGISTRAR

This case is entrusted to Prlmary Bench for prellmma

‘hearing to be put up there on g Z ;) gz ﬂ/g \




Y AL T A
}}‘pius is an appeal filed by Mr. Muhammad Shahid Khan today on 04/01/2013 against the order
datte(:i; 10.10 2012 against which he preferred a departmental appeal on 08.10.2012 which is premature
TV Ei; 5""
£as laid do :
yRE3
(8

pAs such the instant appeal is returned in originat to the appellants/counsel. The appellant would
w’s‘ S ;

REGISTRAR
SERVICE TRIBUNAL
AT KHYBER PAKHTUNKHWA
AR AR H PESHAWAR.
f MR.KHALED REHMAN ADV.PESH.
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Service Appeal No. 133/2013

Mohammad Shahid Khan..............................Appellant.

TheGovt. and others...........oo........

Versus

...Respondents

Application for replacement of the applicants in place of
the Appellant/Mohammad Shahid Khan (now d_éad) being

his legal heirs in order to pursue the appeal.

Respectfully Sheweth,

1.

That the above titled service appeal is pendlng

' before the Honourable Tribunal wh1ch is fixed for

- today.

" That the Appellant in the titled appeal has passed
~away on 6.8.2013. Copy of the Death Certificate is
- (Annex:-A).

That the Appellant has served the department for

‘more than 13 years and then was removed from
service illegally which order is challenged in the

~ instant appeal.

That since the Appellant is dead and the applicants
are his legal heirs and entitled to pursue the appeal
»- under the law, therefore they are requ1red to be
| replaced in place of the Appellant in the interest of

.“ Justice.

1:,_

e pﬁ(

17

‘.T.

N



It is, therefore, humbly prayed that on acceptance

of this application, the applicants may graciously be
allowed to replace the Appellant in order- to pursue the

appeal

Applicants
s;,;

1. Mst A51yaS ahid

tl
Mst. Mahno

Through

Dated: )/ 1§/2013

Affidavit

I, Daryab Khan Khattak, R/O Badrashi, District
Nowshera, do hereby affirm and declare on oath that the
contents of this application are true and correct to the
best of my knowledge and belief and nothmg has been
concealed from this Hon’ble Tribunal.

_ ¢ \
&mw‘
3. Darya : %
\

TR
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THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN

CRMS No: D172020-13-0052
NATURE OF DEATH : NORMAL

J»:?-j/ s
DEATH CERTIFICATE

FORM No: P02191541
e

.
: & .
"""""""""""""""" .

Dwen| crm | obk | bl | oF u"” el I | b/d’.”
I ' Pl )Jb/o”b /"5,'5/()"“‘[
_ _ N | 2 i
U‘:‘b OJJ/‘.’ ' rjl/l 2/ A Jb el b Al
7.8-2013 |  6-8-2013 | 211978
| 1720120836965 172012083687
. [ JEES IO DR
APPLICANT NAME: ASIA SHAHID. - o e

RELATION WITH DECEASED: Husband

APPLICANT CNIC: 1 /20192802672

___________________

.................................................................................

_CITY: NOWSHERA, TEHSIL: NOWSHERA, DISTRICT NOWSHERA

f -~_,.. ————i i __..-._...,' ~ ° U ..
| DECEASED NAME/| FATHER NAME/ * | DATE OF | SEX IRELIGION |PLACE/IDATE | DATEOF | REASON ;SICKNESS
CNIC CNIC BIRTH l OF DEATH BURIAL - 'E OF DEATH! PERIOD
MUHAMMAD | DARYAB KHAN . ‘
SHAHID KRATTAK MALE | ISLAM BADRASHI lNAlURAL]
KHAN , l 1
! . | b
- 2-1-1978 | | 6-8-2013 7-8-2013 :
1720120836875 | 1720120836965 | :

|Z[ BLOOD RELATION |:| PERSON CAUSING DISPOSAL OF BODY
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.__|3%> /2012,
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_BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 133 /201},‘

:s.wmmw@@

By #:65...1,“
Muhammad Shahid Khan S/o Daryab Khan O "9£ %B
Ex-SS (Economics), GHSS Ziarat Kaka Sahib,
Nowshehra........coooveriiiiiiii i, Appellant
Versus

1. The Govt. of Khyber Pakhtunkhwa
through Chief Secretary,
Civil Secretariat, Peshawar.

2. The Govt. of Khyber Pakhtunkhwa
' through Secretary
Elementary & Secondary Education,
Civil Secretariat, Peshawar.

3, The Direcfor,
Elementary & Secondary Education, :
Khyber Pakhtunkhwa, Peshawar......Respondents

SERVICE APPEAL UNDER RULE-19 OF THE
KHYBER ~ PAKHTUNKHWA  GOVERNMENT
SERVANTS (EFFICIENCY & DISCIPLINE) RULES,
2011 READ WITH SECTION 4 OF THE KHYBER
Hjd ted®  PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974
' AGAINST THE IMPUGNED ORDER DATED
l& 10102012 ISSUED BY RESPONDENT NO.2
WHEREBY APPELLANT WAS IMPOSED UPON THE

ce-pupaiticd togpg VAJOR PENALTY OF REMOVAL FROM SERVICE
A‘ttm AGAINST APPELLANT FILED DEPARTMENTAL
| /,7 /% 75>APPEAL BEFORE RESPONDENT NO.I BUT THE
SAME WAS NOT DECIDED WITHIN THE

STATUTORY PERIOD OF 60 DAYS.




PRAYER: .

On acceptance of the instant appeal, the Impugned
order dated 10.10.2012 issued by Respondent No.2 may
graciously be set aside and appellant be reinstated into

service with all back benefits.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

1.  That the appéllant was initially appointed as Lab:
Assistant in the Elementary & Secondafy
Education Department vide order dated 05.04.1999
(Annex:-A) and later on was selected and
appointed as S.S (Economics) (BPS-17) on the
recommendations 6f the Khyber Pakhtunkhwa
Public Service Commission vide Notification

dated 31.01.2007 (Annex:-B).

2. That appellant applied (Annex:-C) for earned
leave w.e.f. 01.09.2009 to 28.02.2010 (Proforma
Annex:-D and Statement of Leave Acéount"
Annex:-E) which was sanctioned vide order
Notification dated 04.09.2009 (Annex:-F).

3. That on expiry of the leave, appellant yet filed
another application on 25.01.2010 (Annex:-G) for
. Extra Ordinary leave w.e.f. 01.03.2010 to
28.02.2011 (365 days) having obtained a
Certificate of ,entitiement of the leave (4nnex:-H)
from the District Acc_ounts Officer, Nowshehra.

The application was forwarded for necessary

action to the Director E&SE vide letter dated
12.02.2010 (Annex:-I) by the Executive District




Officer (E&SE), Nowshehra.

That after the processing of application, since the
appellant was in dire need of the leave, therefore,
he started availing the leave on the assurance of
the competent authority for sahctioning the leave.

During the period, appellant personally appeared

before the Principal, GHSS Ziarat Kaka Sahib =

Nowshehra on 01.03.2010 vide Memo of
Appearance (Annex:-J) giving him assurance of
appearance as and when would he order till the
leave is granted, which fact has been admitted by
him vide letter dated 06.04.2010 (4nnex:-K).

That on 07.02.2011, appellant submitted his arrival
report (Annex:-L) to the Principal, GHSS Ziarat
Kaka Sahib, Nowshehra, which was referred to the
Executive District Officer (E&SE), Nowshehra for
necessary action, who further forwarded the éame |
to the Directress (E&SE), Khyber Pakhtunkhwa
vide letter dated 09.03.2011 (Annex:-M) as in the
meanwhile the vacancy of the appellant was filled
in. During this peri.od,‘ the appellant traversed the
offices of the concerned quafters for necessary

adjustment but no adjustment order was issued.

That finally a letter dated 03.02.2012 (4nnex:-N)
was received by the appellant from the Enquiry

'Committee directing the appellant to physically

appear before the Committee and thus appellant
appeared and explained his position before the

Enquiry Committee ~vide his ' reply dated
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10.02.2012 (Annex:-0).

That thereafter, a letter dated 17.05.2012 (4nnex:-
P) was issued to the appellant directing him to
report for duty within 15 days to the Directorate
(E&SE) and explain the reasons of the absénce.
Accordingly appellant reported the Directorate on
30.05.2012 vide Diary No.1690 (4nnex:-Q) and
explained his position but inspite of the same a |
Notice of Attendance was published in the Press
on 25.07.2012 (Annex:-R), which was received by

- the appellant on 11.09.2012 and in pursuance of

the which the appellant appeared and even
submitted application on 13.09.2012 (Annex:-S) to
the competent authority requesting for adjustment

but no positive result ensued.

That finally the impugned order dated 10.10.2012
(Annex:-T) was issued, which was communicated

to the appellant on 01.11.2012 through Principal,

- GHSS Ziarat Kaka Sahib, Nowshehfa, whereby

appellant was imposed upon the major pénalty of

removal from service.

That being aggrieved by the order ibid, éppellant
preferred a departmental appeal against the same
before Respondent No.1 on 06.11.2012 (Annex:-
U) but the same: was not disposed of within the

statutory period of 60 days, hence this appeal inter-

“ alia on the following grounds:-
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Grounds:
That Respondents have not treated appellant in

accordance with law, rules and policy on subject

and acted in violation of Article 4 of the
Constitution of Istamic Republic of Pakistan, 1973
and unlawfully issued the impugned ordér, whiéh
is unjust, unfair and hence not 'sustainablé in the

eye of law.

That appellant has sufficient leave in his account

as is reflectable from the Certificates of the District

Accounts Officer, Nowshehra, therefore, he was

entitled to the leave applied for.

That once the application was processed, then it

was the responsibility of the concerned quarter to

finalize the matter as soon as possible and to
inform the appellant accordingly but the matter
was inordinately delayed and strange enough that
even after the expiry of the leave the application

was not decided.

That appellant due to circumstances beyond his

“control could not attend the duties but had applied

for leave at proper time in accordance with the
rules, thefefore, his absence was neither willful nor
intentional and accordingly the same could not be
counted a ground for disciplinafy action.

That the appellant has at his credit about 13 years
service and in keeping in view the facts and

circumstances of the case, the extreme penalty of
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removal from service is quite excessive and does

not commensurate with the guilt of the appellant.

F.  That an irregular enquiry was conducted at the
back of the appellant without associating the
appellant with the enquiry proceedings and it is a

. settled law that no major penalty can be imposed
without holAding a regular enquiry thus the
Impugned order void abinitio, arbitrary and hence

not sustainable.

G. That no Show Cause Notice which is the
| mandatory requirement of law has been given to
the appellant nor appellant has been afforded an
opportunity of personal hearing, which is against

the principle of natural justice.

It is, therefore, humbly prayed that the instant , :

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

E Through

Advocate, Peshawar.

Dated: / 01/2013
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Khan . - -xd
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{1abib-ur-Rehnton. : L P
Saran Z¢h Mian S/0 SS(Economics), ifiSS, Madayan, Saai ! -l
{4, “chan Zcb Mian ) ‘ S ST
, ! £G- Farshid Utlal 87O SS{Economics). i8S, Sufad Nonge. : -
“--.,,__1,1.'*‘ Musharal” Khan, Peshawar, - R .
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ARYIT X CONDITIONS,

Therr services \Vlh be con;ndcrcd regislar but mt‘mul pension or G r:mms in term of Scciion-19. 7
the NWEP Civil Servant ‘Act 1973 as amenc :d vide NWEI Civi! Servanis (Anmendment) Act,”
2005. They will’ however be entitled to Cont. buory Provident Fund in s cMa mianncr amd at sue s
raies as prcscnbcd by the Gm’cmmcm

2 Their services wil) be tiable. 10" tenmination o onc monih’s notice fram caiizcr side. In case of
r«.s:bnatwn wutl*oul nol.cc lhcxr two monih's )ay'allowanu.x shali be forlvited 1o Government.
-3 e appointec shoqldJom his posx within 30 -“ays of the issue of lhm notification. The Dircctor,
Schools & Literacy, NWFP *Peshawar woult fumish a certificate to theve fYect that the candidaies
. have joined the post or othum:sc, after onc r">nih of the issuc of this Nmzﬁcalmn failing which
his uandtdaturc will cxplrc aﬁtomtlcall°' and o stsiquent spneal e iz si“il h- vmc*(.nncd
'.. . 1 ":" ‘e - . 3
4. They would be on proba'zon for a ‘period of 1 o vears exicndaite for 'moih °F ONC YCar.
5 They will be -*ovcmcd by suc‘u‘mlcs and regy ations as may be issued i from timc 1o time by 1he
Covermneint, - , -t . .
G- Thel services can ln 1@ rn'x:*:ncd atany timie, et se ihoir dortormange is found unsshs heiony
during prol).mon:xry periond. in case of miscr luct. they will e prodeeded agzainst wnder e
NWEP Removal from Service{Specinl Power O:dinznce. 2600 and the Rules framied from time
. IO HH )N !
7- Clarge report should be sx.lmyu«.d to al! cone ravel, ' . .
8- No I'A.'UA w |i! be allo“cd’l’g the appoi:)lccs T Jormng whesr duty, -
" .o';‘ v . - ’ . t.o.
. .- R - : : . »': , . . -
e =3 % ’ - .
S, R A ‘
o e F SECRETARY .
: b ey ' i
. I LR -
COEN T NG & D:\'l'i{-lilZVEN.‘ S - , . .
. P £ - ;o o
Copy forwar dc.d for mfomwnan &mcun:ry clon ic: ) TR
l- Aceauntanl General, NAVEP, Pc«lmwar. )
2 Dircetor, Sthools &Literacy SNWFP, Peshaw T, . o
3- Dircror of Eddcation (FATAY-NWFP, Boshav r. . . .
4. District [Ageeney Accounts Officers. Conccrm 1. L
5. 1EDOs, S&L Concgmcd. .ot Lok ) .
6- ns o h'zm,tc.nl’oxll.duu tion, .NWFP I’csi,.zxv . ’ g
7-° PS e Chict bc;rcnty. NWEFPPeshawar. .
3- PS5 10 Seeretary. Schools & l.ncraC) Dcpl; NV FP Peshavoar, . : .
9- Candidales (onccmcd S <o - .
10- Dircctor Kecruifment, NWE "'if ?Lbhc Service Commissicn. feshipwear,
- Principat Concemed~, ", 53v *. . )
12 Deputy Database Administratgr, EMIS, S&L!rcpts. NWEP, . ' .
A3- PA to Additional Secretary, S&LD pit. NWEL . . . - )
13- DA 1o Deputy Sccrctgry(f\dmr) S&L Dcpu P shawar, - o )
15-- Office order rl|t.. e ,'}“3 Coe . 3 ‘?. ’ .
o . f'j' /{ /
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GOVERNMENT OF NWFP
">CHOOLS & LITERACY DEPTT.

DATED PESHAWAR THE 17-02-2007.

CORRICENDUM.

NO.SO(S 13-2/2006/SS(Male). In continuation of this department notification of cven No, dated

31-1-2007, the place of posting of Mr. Muhammad Shahid Khan $/0 Daryab Khan at $.No.21
may be read as SS (Economics), GHSS, Ziarai Kaka Sahib, Nowshera instead of GHSS,
Palodhert, Mardan,

SECRETARY .

ENDST. NO. & DATE EEVEN.

Copy lorwarded for information & necessiry action 1o:

l- Dircctor, Schools & Literacy, NWFP, Peshawar.,

2- District Accounts Officers,Nowsherw/ Mardan,

3- EDO0s, S&L, Nowshera/Mardun,

4. IS to Sceretury, Schools & Literacy Deptt. NWFP, Peshawar.

5- Candidate Concemncd. :

- Principats Concerned .

7- Deputy Database Administrator, EMIS, S&L Deptt:, NWFP, . :

8. Ofticc order filc. . i

| €

(NEK NAWAZ KﬂAg
SECTION OFFICER(SCHOOLS),
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Govl F NWEP, Peshdevar.

Dear. S1v,
Lor e /20/,3];@(,(' 9 _/Jﬁ(‘}' A fay Hal g an "’"’m//')mgs

25 S.5. Ecomomits (65-17) al G 4SS, Lraral  Kaka ‘Yaﬁ'é Norshero.
9 was )/r'i"!f a/}/d/n‘fej as r('é{é-“f g5t (aps-7) o 07'0(’-
Mant?; J/mw/ aonel 9 coas /rnwo/cﬁ() 4SS //wf 071

. 7 “’74 Pulic Sevvice Commi _{J/W | e

_5) /)ee.éf{ Scx oozmﬁlfs (/3?‘?{&;5) earneof z(eawe /mr/ﬁ”fd (M,druofa%,

J20 Kass oy iR Z’«—Z{’ /69 Q,,_({é'/‘ p(ér_ét/f 27 Aw(é( ,ﬂdy~y ha e

onere  Jan 8/ Q/&Jf ) my . Ere el Keave /)-'0 mma’f&};'s. e "-’-‘/-
o 4

9 Der C’—}’we /Eeﬁ/e.s‘/" Yot %/{;:-d"év /"'—n?/;l' e ,5‘-/:4?{ )m'n7/;

7 “ : SR
el Aeave s.cofl  of-wPidecd AT 26 01-20/0.
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/{;"/ZJNC Wi Dorleet /3;-,;57 %dﬂ/é:; .‘
'Qlco-mﬂmw & Wty ool A —?Z“ /oa s dhe z//ew@f ) J
- EDo (Ees) NsR T 7y

?j’"f na b

Mot wnd SHANID ritfr”
S5 Ecorariids

Al
VTiﬂCl‘rA'- ; A1

QQ;L HMigher Seconda " . ) s
ry dchoo : ' o Spem e
ﬁlarat Keka Sahin ' Nawahers) o /VW/OS/;G,}‘(? s /VW/—’O
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.« EXPLANATORY INSTRUCTIONS FOR FILLING Q0 T1( LEAvVY A'(T(II)UN'I' FOIM,

. . . R - e, . s N - . .
1., This leave account will be maitained for all clvil sorvants of the Provialeld Govomveant who weice'in serviee on’ {he Ist,jaly 1978 incu lin,

tho, werg on Jeave on thiet date and have not ppled to retain U existhng keave audin el il others wivo ontered servics on or alter st Wy, Jurk.,
g ) . L - .

/L O e folluwing rates: - .
-3 ( (1) Leave on full pay— o . - ) ' _
/ (n) 1 moplh " ' ) cno tays, ) 1 day.-

- Jo () Leave on full ﬁuy

2. All leave at credit in the i\FCOlll)t of a civil sorvat who ,\\_"\::I b siryicn o th; st Jl)[;', 1973 shall bu sonvertéd l_in‘[;u)ns of leava o fult

(a). x snenth - - gy, (b} 2z days, o 7

. (Fraction if any to be jgnored)

078 with cffict from the date of his roturn {r on laave, For the purpoan of conmpmiting thy loave at eredit, the service upto Joth June, 1978 will i ¢

Az tcount,  The leave due in terms ol bave op full pay in days will by poted o Gelunim Na, 21,

N « () In calculating the Inve nerned on full )=Y nt the e oty dnwn for avery calendare month the dut f) sind of x5 days or lesg &
- oth she 1) be dgvered and thoese of mmore than 1§ Jays shedl b teaded onn foll col il “month (e th purpose, 3« civil's -rvant proceeds dn
Sdendar menth and returns {from it duiag znoth e end wele month eied tho porbed o duey Inociter ot is more than ) 5duys, the leave € |-

b Iseave,

' IRNYS

+ 3. Thalave account shall eomm-nce with an opening 2ntry “Fiue on Int July, 19780 in the cine of a civil s":'vann't;_}vlle;'\vss on leave ;o

both {hy inquinplete munths will be restrivtud to Uit abimbhaible fin ona fubt cal, iy anonth only, There shall be-no nicimum lipnit o e
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7 NOTIFICATION

\0 AQ/7-20/1. (.I\'L/N()\\’Sh(,l‘l/”'ﬁ Samlmn is hercby du,mdul Lo tlu. yant

- From 30-12-2009 to 28-02-2010 = 61 days on half fpay.

Total - =181 davs:
) Thie District Account Officer, E\IQ'wshcra has certified that

- leave.

}“En(ls{: Fven No. & Date.

" 'f_ ‘7,“*

(,()V{' RNM ENT OF NWFP'

ELEMENTARY & SECONDARY-
EDUCATION DEPARTME I‘N P

'I_)alc_jcl Peshawar the' bcptember 4;_ 2009 '

.
i

ool (I8 dk wx) carned leave as per 1|1 In]luwms1 hn, 1k up i Idvmn OI

M Muhammad Shahid Khan, Submu S;muahs{ Govt. Higher Swondcuy

',1:":'?8(.]100] /mnal Kaka Sah:b District Now \hcm :

. {'_

o From 01-09-2009 to 29-12-2009 = 120 days on full pay.

< Rules, 1981.

- oy
) Hc 1s likely to return to thc sum posl and station after cxpny of !

‘Scer (,tmy to CO\'t of NWFI’
- Elementary & Sccmld‘lly-&f‘i"'-v.-'v
. Education Department .-

Copy 'l’ox'\-varded to:-

" [. The Director Elcmcmaly & Scconcl'uy I“clucatlon NWIFP Pcshdwar w/;

to his leiter No.5198/G leave cases dated 28-08-2009.
The District Accounts Officer, Nows,hm_a. o
Mr. Muhammad Shahid ~Khan, Subject Specialist, Govt. I~j’,ig‘:,¢r—
Suond"u) School, Ziarat Kaka Sahib DlSlIlCl Nowshera Lo

s

(Mu%nmad Ayu ol

<
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QFFICE OF THE EXECUTIVE DISTRICT OFF'ICERELE:&SECY:EDU:NOWSHERA ,

No / ‘Dated -~ .k 2010,
" TS

‘ NI 8
e .
TO, . ) ) o

. The Director, , Coanb
Elementary: & Sccondary: Edu:NWFP, Peshawar, i

Subject: - EXTRA ORDINAAR'Y LEAVE, , ‘ 1 g
Memo:- : . .. , N

Enclosed please find herewith original application a!ogrixgvi}h leave .
admissibility report for the grant of Extra ordinary leave in respect of Mr, Muhammad- *
Shahid Khan S.S (Eco) GHSS, Ziarat Ka Ka Sahib Nowshera w.c.lrom:1/3/2010 to
28/22011(365 days) for lurther necessary action, K ' Co ‘f'.;'; .
v . * B Lo )
: : EXECUTIVE DISTRICT OFFICER
,’ / J"‘ 7 o ELE: & SECY: EDU:NOWSHERA
dated:_ ) ~— 21— 2010. '
+ Copy forwarded for information to the:- ' . ok
- Principal GHSS, Z.K.K.Sahib Nowshera ' b

ht
b

W

Endst: No:

EXECTIVE DISTRICT OFFICER
ELE: & SECY: EDU;NOWSHE
. LR

P

e\ 2

P

«
S, 1

T e e et e
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OFFICE OF THE UXECOTIVE LIn ”tl(‘f()lll(‘rﬂ :'
ELEMENTRY & SECONDARYEOUCATTON o .
NOWSHIRA - R
NO - T2 banne 3 el ;
. The Dircctress " o R R
e ’n . c i - R !{| R I: " : . N "
i, (E&S) Education : e P ﬁl o | N . v
R i . T 4o [N 1 e
[ .
Khyher Pakitoon Khwa . l 1 : , L : .
Peshawar N P N . ) )
' L . - t I , ! ! I
" Subject: - INIORM/\IION l. EGARDING EI\VL’/I\I SENCE. [ u". K n
‘ NEERE TR oo v = L
-4 PO . . ! . N ‘ -
| ' aMefo:- ‘ o ,
R | e pens
R lt dssubmitted for your kihd information tll i ane My, -/lulmnnn i ShahidrSS.(E¢o)
- syt i el
.'l. IGH‘r'S Zl?r‘lt Kaka § Sahib has obtained six m(m!!.k leave well 0t f)l ’(l()‘i to 802 2010 vide s
* o nohhcnnan No. /\0/1 20/Liave/NSRIOS Mated May 13, um..
W .
_ r On expiry of hiv leave be would hove jomed duty an 01-03-2010, ratheés he ma(lc a’ I
i : . '
'. .,'u‘qucsl lor extension in his leave waed 01-03.2010 o h-00- )Ul L(305 Days ) Vitle lll‘l H (.Hru: l g\dsl i
" on v b gl N S : ',
] l!N “11.)0 dated 12- 02 2010 but his leave i not yet sonctioned. " ot ;!" ' !! . Jf. : TR
T A i 'T,.‘, G
.o '” - " I i : In the mean while Mr.Abdul Munsuf SsS (Lru)recctvcd chqrgi' nlf th!v SS (kco) post at oo K
o {be llarat kaka Sahib vnclc govt o! |<hyln-a Pakhlc:oq KhW| (1 I: &5y’ vdutatnon dvp:nln enl No : '
, ,.') : 1y . .. : . * Y s
SO(s/M)/a 16/2011 Dated 29-01-2011 orf 01+ {02 )on 11 R i e
. : .Q-x’.-g,u i B
lf; : m:j - ‘This office re mvc(l information fromhe |nmoupal GIHSS 7|m‘.\l‘k.|ka 5‘1Inl) wde No O y
f RN 7 ' «
A *)57 tintcd 2M02.2011 .ll)nul hiv uuv.llupml at Ih--'tiuml on Q700 o0 I whmu The v, n.mcywu o
n -fll!ccﬁ by Abdutl Miinsif . o L ;: ;‘\...‘ :
A ST . R
" . . lj " f N ‘,. ' . ‘.
‘ , ,..JSl:li)mi'tl‘(;d for further order pleane. : o ) o .
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. !' Wy o b, -
“ r!a . i /ﬂ‘tl e “' » . .
Executive Dfstrict Officer ! T
- , Elementary ndary Edueation’ .. - ]
“~ : o o P g ,
P bt T i ;
v - [ . ! K o o SR !
4 1 I [] . ) LI .‘,.l_ . ' . L] . .
R e
1 h . ..': . . -
, T ‘ .
b ,'I s .. ‘ \': 'i ' . . "."%;, \
" " —-i ‘K..J I"- B I .l - : .,.
i : o A '
. L. “1 ), R . H . ’~ v.:v :;“' ,‘V " : '_
~ ‘ e e e i R AINER S
+og ‘ :' : 1 .




- OFFICE OF THE PRINCIPAL .
T REGIONAL INSTITUTE FOR TEACHER EDUCATION: (MALE) o

Gul Bahar No. 2 PESHAWAR. : .
PHONE 091 -2263473 & FAX #- 091-2261 156 ' |

A
No. 22 9o / ,
To
~ Mr. Shahid Khan, ,
" Sugect Speciklist Cisnuniics. ! =28 17 : o Ay )
Mohallah Regi Village Badrashu Teh: & District, _ /\[ ;
Nowshera. ) =
Subject: - Physical appearance before ithe inquiry officer
Memo, ‘

| _— Refer to the Secretary to Govt: of Khyber Pakhtunkhwa Notification No.SO(S/M)
-1 E&SED/4-64/2010/M.Shahid dated 9.01.2012, appointed under signed as an_inquiry officer to

-+ conduct an inquiry against Mr. Shahid Khan. SS Economics (BS-"?) Govt: ngher Secondary
School Kaka Sahib Nowshera.

Your wilful absent from duty with effect from 01.02.2010 on explry of yours 6
months leave w.e.f.01.01.2009 to 28.02.2010. As | received the letter, | contacted the Principal
of Govt: Higher Secondary School Kaka Sahib to inquiry about you. | got your: contact cell No.
0300-9048370, you left over there and complete home address as mentloned ‘above. When
you were contacted on the same mentioned cell No, it was found that actually: it-is not your cell
No, but it is of Mr. Sajid, then your father Mr. Daryab Khan was contacted personaily’
interviewed by the undersigned at GHS Badrsh| and also a questlonnalre served upon him.
Accurding w youi talher siatenient you arg it Rawalpindiand when asked abu\. yeur eontac
cell #, he provided us cell # 03315060149. You were contacted on this cell #,'but’ there was no
access to this number, although ! tried a lot. Your father was requested to contact you as early
as possible for physical appear once before the undersigned so as to complete the inquiry
within the prescribed time.

Therefore you are again dnrected to physically report to the undersngned at
Regional Institute for Teacher Education (Male) Gul Bahar No.2 Peshawar on 1Q:02. 2012.

Endst: No. /
Copy for mformat:on to the -

1. Secretary Elementary & Secondary Educatlon Deptt: Khyber Pakhtunkhwa Peshawar
2. Director Elementary & Secondary Ec‘i,uoat:on Deptt: Khyber Pakhtunkhwa j?_eshawar

Prin lpal
- Regional Institute for Teacher Educatlon
" (Male) Gul Bahar No. 2 Peshawa_r‘_
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION
DEPARTMENT

No SO (S/M) E&SED/4- 64/2010/Muhammad Shahrd
“Dated Peshawar the May 17 2012 -

Mr. Muhammad Shahid Khan S/O Daryab Khan,
Mohallah Regi Near Al- Kualt Mosque Badrashi,
District Nowshera. ,

" Subject - ABSENCE NOTICE

3 | am directed to state that you were aIIowed 181 days eamed leave

w.e.f. 01-09-2009 to 28-02-2010 by the Competent Authorlty but on explry of earned‘

> ’:‘j{f'-" leave you remained absent from duty w. e:f. 01-03-2010 till date. An enqutry was also
“ conducted against you with regard to your willful absence from duty w. ef 01 -03-2010.
The recommendations of the enquiry offlcer reveals that you were absent from duty -
: '5:."{ w.e.f. 01-03-2011 and also you were not interested in the resumptlon of _your duty

Since your request for extension in. extra ordinary leave w.e.f. 01 03-2010 to

-' 28-02-2011 (365 days leave without pay) has not been sanctioned by th;e Competent .

Authority, therefore you are absent from duty w.e.f. 01-03-2010 and have rendereo

' yourself liable to d:smplmary action under the prevalent rules

,. You are therefore, drrected to report for duty wrthm 15 days to the .
A“}:f' Directorate E&SE Khyber Pakhtunkhwa Deshawar under intimation to aII concerned
and also explain reasons of your willful absence from duty w.e.f. 01-03- 2010 otherwise
ex-parie action shail be taken against you under the !\hyoer r'akntunkhwa uovernment
Servants (EfflClency & Discipline) Rules, 2011.

(MUJEEB-UR-REHMAN) .
SECTION OFFICER (SCHOOLS/MALE)

Endst: Even No. & Date

Copy forwarded to the Director E&QE Khyber Pakhtunkhwa, Peshawar w/r to his

letter No. 1526 dated 19-10-2010. . / ‘

SECTION OFFICER (SCH'ST)_‘C,)'LSIMALE)i




The Director
Elementary and Secondary Lduca?mn
Peshawar, Pukhtoon Khawa

Subject: REPORT FOR DUTY

. mwe s o

Dear sir,

With duc. respect, it is stated that I 1ccc1vcd an absent notice from the offy ".'f:c)f the -
Section Officer (Schools/Male) whose copy 1s “also sent to you, bearing dlspatch;No SO.
(S/M) E&SED/4-64/2010/Muhammad Shahid dated Peshawar the May 17, 201 2 ordermg , ,l
me to give report for duty at your esteemed of fice. I am hereby giving my 1eport-‘for duty
at you office dated 30/05/2012. S ' ‘.-"‘-,\

Reasons for absence

1. T had sever domestic problems (ené‘tnity) therefore 1 shifted my famlly from t",
Nowshera to Rawalpindi. Till the pxoblem could be resolved, 1 applled for the
extension of leave but the matter of my leave sanction was put into cold: storage

2. The second major reason is Management itself

a. While my leave application was under process, another pél’Sdﬁ was :
adjusted against my posnmn -1 did not receive any 1ansf01 letter or . bp
adjustment letter or absence lt,tter or leave sanction letter and my pIace .
was filled which was unjustlce with me. I really ;,ot dlsappomted_by;that.




not adjusted till now#

In view of the above facts, I request you to kindly adjust me as soon as possible in the
same station where 1 was working before i.e. G1ISS Ziarat Kaka Sahab, Nowsh(,.lé which
is lying vacant, the adjusted S.S. (Economics) is on leave. 1 have school gomg chlldrcn.
and have to protect my Family, the said station is near to my housc. AdJustmg me in

GHSS Ziarat Kaka Sahab will help me in pcrforn11|1g my duty well.

I assure you sir I will perform my duty upto the entire satisfaction of my superlors and

will not repeat this action in future again.

C.C.
- Section Officer (Schools/Male)
- EDEO, Nowshera

(E%3) -

Thanks.

Yours Obedicntly,

%

adjusted anywhere rather | ; dl‘l'l blamed for willful abscnce. Sll‘ w I am

Wﬂg

HAMMAD QHA]III) KHAN

S S. (Economics)

9
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2.

regard to his willful abscence from duty and the enquiry officer lu.omnwnqed that

- Namowmau«asw-tsemmzmmmh -G IHHE-ESIH WHTRENS Mfi Muhammad
Shahid Khan, Subject Specialist Econon.ecs (BS-17) GHSS Zlarat l(aka Sahib Dlstrict

Nowshera procgeded against under Khybor Pakhtunkhwa, Govemment §ervants
(Efficiency & Discipline) Rules, 2011 on account of his wiilful and unauthorlzed aosence -

from duty w.e.f, 01-03-2010.

GOVERNMIINT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION
DEPARTMENT

Dated Pcshawar the October'lo, 2012 I' ..?": ,

T T e

AND WHEREAS an cnquiry was conducted against the accused ofﬂcer with

disciplinary action may be initiated against the said officer. He has becn issued, roper Do

notice at his home/ postal afldress to report for duty within fifteen. (15) _,days on
17-05-2012 hut he nefther reported for duty nor roply/ Informed In writing® about his

whertabuuls and teasons uf willial unauthurized ahsence within the 'cupnlnlvd pcliml A S

show cause notice was scv ved upon the accused othcdlﬂ'hroug,h daily “AAJ” Peshawar dated
25- U7 2012 and dally "Express” Peshawar dated 24-07-2012 but he |cmamed abSent and

dld not report for duty in response to the #oove Show Cause Notice. |
3. AND WHEREAS the Corapetent Authority (Chlef Secretary, : Khyber ;
Pakhtunkhwa) after having considercd the charges and ‘cvidence d gecord,

recommendation of the enquiry 0
ollicer hiave been proved.

4.

pakhtunkhwa, Government Servints (Bfhic e ney
Authorvity (Chicf Secre
“Removal from Service” upon Mr. Muhammad Shahid Khan,
(3S-17) GHSS Ziarat Kaka S
willful absence from duty i.c.

from duty w.e.f. 0

Copy forwarded to the: -

1-
2-
3.
4-
5-
-

"7

0-

fficer, is of the view that the charges a&;mst the ccused

NOW, THEREFORE, in exercise of the powers confcnccl under the Khybcr
& Discipline) Rulm 2011, the (‘ompctcnt

tary, Khvher Pakhtunichwa) is pleased to {mpose majos penalty of

Subject Specialist Economics

ahib District Nowshera from the date of his unauthorlzed/=

01-03-2010. The intervening period of unauthorized absencc

1-03-2010 to 09-10-201% shall be treated as wlthout pay
J -
SECRE’I‘ARY

Accountant General, Khyber % \kht\mkhwa, Peshawar.
Director, Elementary & Secondary Lducation, Khyber P
Exccutive District Olficer B &SE, Nowshu A

District Accounts Officer Nowshera, .
PS o Chicef Secretary, Khyber Paldhtunkhwa, Peshawar.

PS to Secratary, BESL Rupay Wt Khybar Pakltuakhwa, e : . o
Mr. Muhanmad Shahitd Khan, bub]cctSpcclalist conamics GHSS Zlarap(ﬁita Suhlb Nowshera, 7

Office order file. g ///
\ —

(mUJEEB-U REOT

\} SECTION OFFICER bCllOOLb/MALE)

akhitunkhiwa, Peshawar. i




The Chief Secretary,
Govt.of Khyber Pakhtunkhwa
__Civil Secretariat, Peshawar.

‘Subject: - Departmental appeal against the order dated

-

 10.10.2012 ‘issued by the Secretary Elementary &
Secondary Education Khyber Pakhtunkhwa whereby

~ appellant was imposed upon the major penalty of - |
removal from service '

ReSpected Sir,

© With due respect [ have the honour to submit this departmental

appeal for your kind consideration and favourable action on the. -
f ' following facts and grounds: .

1.

' That the appellant was initially appointed as lab: Assistant in ‘ J

. Pakhtunkhwa Public Service Commission , —

- 28.02.2010 which was sanctloned vide ondel Nouﬁcatlon dated

: 04 09.2009.. ‘ o . L :
. L]H_“"\ >

That after the processing of avpplication, since the appellant was

" That on 07.02.2011, appellant submitted his arrival report to

varectoress (E&SE), Khyber Pakhtunkhwa. vide let

the Elementary & Secondary Education Department -on
05.04.1999 and later on was selected  and appointed as S.S
(Economics) (BPS-17) on the recommendations of the Khyber’

That appellant applied for eamed leave w.e.f. 01.09.2009 fo

lhat on- cxplxy of - thc leave, appellant yet filed another
appllcauon on 25.01.2010 for Extra Ordinary leave w.e.f.

01.03.2010 to 28.02.2011 (365 days) having obtained a
Certificate ' of -entitlement of the leave from the District,
Accounts Officer Nowshehra. The application was forwarded 17
for necessary action to the Director E&SE vide letter dated
12.02.2010 by - the -Executive District Officer’ (E&SE)
Nowshchra. : o . '

in dire need of the leave, therefore, he started availing the.leave
on the assurance of the competent authority for sanctioning the
leave.

~

Principal, GHSS Ziarat Kaka Sahib, Nowshehra, which w
referred to the Executive District Officer (E&SE), Nowshehg
for necessary action, who further forwarded the same 4

AT{‘EST LT‘«D( —

.
. S
~ e
L‘tm' ~
- .
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-that even after the expiry of the leave the application was not
decided. ' - . '

~

That appellant due " to circumstances beyond his control
" could not attend the duties byt had app)j
- proper time ip accordance with the rules, therefore, hig

Service is quite
excessive and does not commensurate with the guilt of the
appellant. - |

It is, therefore, humb‘ly re

departmenta] appeal, ‘the impugned Notification dated 10.10.2012
issued by the Secretary E&SE Khyber Pa

-

Muhammam B
o . S/0 Daryab Khap ‘ ‘
. o , 1 Ex-SS (Economics)

o S ‘R70 Mohallah Regi,
Village Badrash;,
Near Al-Kuwaijt Masjid,
Badrashi, District Nowshefrg,




" ! @

BﬁFORE' THE KHYBER PAKHTUNKHWA SERV}ICE TRIBUNAL PESHAWAR
Service Appeal No. 133/2¢13

Mohammad Shahid Khan. ... Appellant.

Versus

The Govt. and others...........ecvnererene.......Respondents -

. Application for replacement of the applicants in place of
‘the Appellant/Mohammad Shahid Khan (now dead) being

his legal heirs in order to pursue the appeal.

Respectfully Sheweth,
1. That the above titled service appeal is pending
before the Honourable Tribunal which is fixed for

today.

2. That the Appellant in the titled appeal has passed -
away on 6.8.2013. Copy of the Death Certificate is
- (Annex:-A).

3. . That the Appellant has served the department for
more than 13 years and then was remo{/ed from
service illegally which order 1s challenged in the

instant appeal.

4. That since the Appellant is dead an:d the applicants
are his legal heirs and entitled to pursue the appeal

- under the law, theréfore;-- they are required to be
replaced in place of the Appellant in the interest of

justice.

> - . 4
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It is, therefore, humbly prayed that on acceptance

of this applicgtion, the applicants may graciously be

allowed to replace the Appellant in order to pursue the

appeal.

Through

‘Dated: 2 / 132013

' /
2. Mst. Mahnoor™®

Applicants

1. Mst. Asiya Sh

(daughteré\ N
(:"“\\\,\\\'QQLL, N
3. Daryab Khan,-Khattak _

N

Affidavit

I, Daryab Khan Khattak,

R/O Badrashi, District

Nowshera, do hereby affirm and declare on oath that the
contents of this application are true and correct to the
best of my knowledge and belief and nothmg has been

concealed from this Hon’ble Tribunal.
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THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN |
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DEATH CERTIFICATE

CRMS No: D172020-13-0052 FORM No: P02191541
NATURE OF DEATH : NORMAL : : b.c npr-S53 [
o ,o!./ /l rL K oirs ol

£ /Jb/u’/ 1720192802672 ! »b/d’ l/b’owv’b’z
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. 7-8-2013 6-8-2013 | - 2-1-1978
' 1720120836965 17201208368

| !

—— . NG (VP R

APPLICANT NAME: ASIA SHARID o e e e
APPLICANT CNIC: 17201 92802672 RELATION WlTI-I DECEASED: Husband

ADDRESS : BADRASHI, , NEAR MASJID REGAY,

_______________________________________________________________________

GITY: NOWSHERA, TEHSIL: NOWSHERA, DISTRICT: NOWSHERA

DECEASED NAME/| FATHER NAME/ | DATE OF | |RELIGION | PLACE/DATE | DATE OF | i REASON: * SICKNES
CNIC CNIC BIRTH i OF DEATH BURIAL _- OF DEAT Hl PERIOD
_ | : —
MUHAMMAD | DARYAB KHAN |
SHAMID RHATTAK MALE [ISLAM | BADRASHI jNATURALl
KHAN . | {
. g c |
- ‘ 2-1-1978 | t 6-8-2013 7-8-2013 :
1720120836875 | 1720120836965 B A
BLOOD RELATION [ | PERSON CAUSING DISPOSAL OF BODY ,,,/wu I'j BN
NAME : DARYAB KHAN KHATTAK ' B G s
~ CNIC: 1720120836965 1720120836965 s ub/O
GRAVEYARD NAME : BADRASHI SRR PR
R RN, R Tk U?V}EW

EN?EBS@EATE 516282013 e HAETRINE

ISSUE DATE : 16:8-20 ' ~ %//{ 16-8-2013 VAt
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Bﬁl"ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL P

Service Appeal No. 133/2013

Mohammad Shahid Khan.............-......:...........Appellént.

Versus

The Govt. and others.............coie i Respondents

Application for replacement of the applicants in place of

the Appellant/Mohammad Shahid Khan (now dead) being

his legal heirs in order to pursue the appeal.

Respectfully Sheweth,

1.

- (Annex:-A).

That the above titled service appeal is pending
before the Honourable Tribunal which is fixed for

today.

That the Appellant in the titled appeal has passed
away on 6.8.2013. Copy of the Death Certificate is

R

That the Appellant has served the department for
more than 13 yeafs and then was removed from
service illegally which order is challenged in the

instant appeal.

That since the Appellant is dead and the applicants

are his legal heirs and entitled to pursue the appeal

- under the law, therefore, they are required to be

replaced in place of the Appellant in the interest of

justice.

ESHAWAR
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Dated: Z / 152013

D
ot e o+ Attt o

It is, therefore, humb‘ly prayeci that on acceptance

of thisy'application, the applicants méy gracioﬁsly be

allowed to replace the Appellant in order to pursue the

appeal.

Appiicahts

1. Mst. Asiya Shahid
(widow).

2.' Mst. Mahnb
‘ (daughteﬂ
ﬁ\&»& ‘

\

3. Dary

Through,

Afﬁdavit

I, Daryab Khan Khattak, R/O Badrashi, District
Nowshera, do hereby affirm and declare on oath that the.
contents of this application are true and correct t0 the

~ best of my knowledge and belief and nothing has been
-concealed from this Hon’ble Tr ibunal.

3

D%r\w’\’
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- THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN

CRMS No: D172020-13-0052

S 17 5% P
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DEATH CERTIFICATE
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APPLICANT NAME: ASIASHAHID __ .
APPLICANT CNIC: 1720192802672  RELATION WITH DECEASED: Husband
ADDRESS : BADRASHI, , NEAR MASJID REGAY,
CITY: NOWSHERA, TEHSIL: NOWSHERA, DISTRICT:NOWSHERA . o
DECEASED NAME/| FATHER NAME/ * | DATE OF | SEX |RELIGION |PLACE/DATE | DATE OF | REASON ' SICKNESS
CNIC CNIC BIRTH OF DEATH BURIAL - ] OF DEATHE PERIOD !
‘ _ i i -
MOHAMMAD " | DARYAB KHAN MALE|ISLAM | BADRASHI ¢ INATURAL| |
KHAN - j g' ;
!
‘ _ | 2-1-1978 | 6-8-2013 7-8-2013 o
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B!FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL P

Service Appeal No. 133/2013

Mohammad Shahid Khan...............................Appellant.‘

Versus

The Govt. and others............evneeerenne.......Respondents

~ Application for replacement of the applicants in place of

the Appellant/Mohammad Shahid Khan (now dead) being

his legal heirs in order to pursue the appeal.

Respectfully Sheweth,

l.

S

That the above titled service appeal is pending
before the Honourable Tribunal which is fixed for

today.

That the Appellant in the titled appeal has passed
away on 6.8.2013. Copy of the Death Certificate is

- (Annex:-A).

That the Appellant has served the department for -

more than 13 years and then was removed from
service illegally which order is CBallenged in the

instant appeal.

That since the Appellant is dead and the applicants

are his legal heirs and entitled to pursue the appeal
- under the law, there;:foire‘, they are required to be

- replaced in place of the Appellan't in the interest of

justice.

0

ESHAWAR




of this application, the applicants may graciously - be
allowed to replace the Appellant in order to pursue the

appeal.

Applicants

- 1. Mst. Asiya Shahid
(widow).

2; Mst. Mahnool
' (daughtpﬂ\ .

3. DarycﬂTKh
(father)

4. Mst. Nag
Through

Khaled Ra
Advocate,

Dated: 2 / 152013

- Affidavit

I, Daryab Khan Khattak, R/O Badrashi, District
Nowshera, do hereby affirm and declare on oath that the
contents of this application are true and correct ‘to the

best of my knowledge and belief and nothmg has been

concealed from this Hon’ble Tribunal.

t

)

o

1t is, therefore, humbly prayed that on acceptance
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BEFORF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
' S.A. No. 133/2013

Muhammad Shahid District Nowshera................ e, Appellant
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & Others .......... [RTTTSNTS Respondent

APPLICATION FOR SETTING ASIDE EX-PARTE ORDER DATED 29-05-
2014 PASSED BY THE CHAIRMAN SERVICE TRIBUNAL PESHAWAR
= o A SPA N SRRV ARIBUNAL PESHAWAR
AGAINST THE RESPONDENTS.

‘Respectfully Sheweth,

.The applicants submit as under:-
1. That the above titled service appeal is pending for adjudlcatlon before this
. Hon able Tribunal & is fixed for hearing today.

2. That on last date of hearing dated 29-05-2014, an ex-parte order has been passed
by this Hon’able Tribunal against the respondents due to non submission of _
record in the instant case/appeal. _

3. That the act of the respondents regarding non submission of record on the daté
fixed was not intentional rather due to the rush of work in the office of the

I applicants. |
l 4. That this Hon’able Tribunal has got jurisdiction to honour the instant appeal by
setting aside the ex-parte preceding dated 29-05-2014.
- 5. That valuable legal & financial ri ghts of the respondents are attached with the
 instant appeal & if the order dated 29-05-2014 is not set aside, then the
respondents shall suffer irreparable loss. .

6. That the instant application is within time

It is therefore, most humbly prayed that on acceptance of this application, the ex-
parte order dated 29-05-2014 may very kindly be set-aside and the applicants be allowed to

submit para wise comments on 02-11-2015 in the interest of i justice,

Applicants/Respondents No. 1-3
Section Of’f:lcer (Lit-IE&SE Deptt:

Assistant D1rector (Lit-II) Directorate of
E&SE, Peshawar.

Dated 13-05-2014




BEFORE THE KHYBER PAKITUNKHWA SERVICE TRIBUNAL, PESHAWAR,

e

S.A. No. 133/2013

Muhammad Shahid District Nowshera................ ... TR P Appellant
i
VERSUS'
Secretary E&SE Department, Khyber Pakhtunkhwa & Others.................... Respondent |

APPLICATION FOR SETTING ASIDE EX-PARTE ORDER DATED 29-05-
s S " SR O A 1A ASIDE BA-FARIE ORDER DATED 29-05-

2014 PASSED BY THE CHAIRMAN SERVICE TRIBUNAL PESHAWAR
AGAINST THE RESPONDENTS.

Respectfully Sheweth,

The applicants submit as under:-

1. That the above titled service appeal is pending for adjudication before this
Hon’able Tribunal & is fixed for hearing today. |

2. That on last date of hearing dated 29-05-2014, an ex-parte order has been passed
by this Hon’able Tribunal against the respondents due té non submission of _
record in the instant case/appeal. ‘

3. That the act of the respondents regarding non submission of record on the date
fixed was not intentional rather due to the rush of work in the office of the
applicants.

4. That this Hon’able Tribunal has got jurisdiction to honour the instant appeal by
setting aside the ex-parte preceding dated 29-05-2014.

5. That valuable legal & financial rights of the respondents are attached with the

instant appeal & if the order dated 29-05-2014 is not set aside, then the
- respondents shall suffer irreparable loss.

6. That the instant application is within time.

It is therefore, most humbly prayed that on acceptance of this application, the ex- -
parte order dated 29-05-2014 may very kindly be set-aside and the applicants be allowed to
submit para wise comments on 02-11-2015 in the interest of justice.
|
| Applicants/Respondents No. 1-3

FAfi

Section Officer (Lit-I)E&SE Deptt:

Dated 13-05-2014

Assistant Diréctor (Lit-II) Directorate of
E&SE, Peshawar.




BEFORE THE KHYBER PAKIITUNKHWA SERVICE TRIBUNAL PESHAWAR.,
‘M

S.A. No. 133/2013

Muhammad Shahid District Nowshera...........o.oco v, Appellant
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & Others.................... Respondent

2014 PASSED BY THE CHAIRMAN SERVICE TRIBUNAL PESHAWAR
- AGAINST THE RESPONDENTS.

Respectfully Sheweth, _ i

The applicants submit as under:-
1. That the above titled service appeal is pending for adjudication before this
Hon’able Tribunal & is fixed for hearing today.

2. That on last date of hearing dated 29-05-2014, an ex-parte order has been passed
by this Hon’able Tribunal against the respondents due to non submission of
record in the instant case/appeal.

3. That the act of the respondents regarding non submission of record on the date
fixed was not intentional rather due to the rush of work in the office of the
applicants:

4. That this Hon’able Tribunal has got jurisdiction to honour the instant appeal by

‘setting aside the ex-parte preceding dated 29-05-2014.
5. That valuable legal & financial rlghts of the respondents are attached with the
* instant appeal & if the order dated 29 05-2014 is not set aside, then the
respondents shall suffer irreparable loss.

6. That the instant application is within time.

It is therefore, most humbly prayed that on acceptance of this application, the ex-
parte order dated 29-05-2014 may very kindly be set-aside and the applicants be allowed to

submit para wise comments on 02-11-2015 in the interest of justice.

Applicants/Respondents No. 1-3

|

|

| APPLICATION FOR SETTING ASIDE EX-PARTE ORDER DATED 29-05-
s m o LR DL 1 DAy ASIDE BA-FARIE ORDER DATED 29-05-
Dated 13-05-2014

Pl

Section’ Officer (Lit-IN)E&SE Deptt:

—

Assistafit Difector (Lif—II) Directorate of
E&SE, Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

) (’ Service Appeal # 133/2013.
Muhammad Shahid Khan Ex-S.S (Economics:) GHSS,
Ziarat Kaka Sahib Nowshera.........ccccooviiiiiiininn. Appellant
VERSUS
Chief Secretary Govt. of Khyber Pakhtunkhwa & Others,.......... Respondents

Para wise comments for & on behalf of Respondents.

Respectfully Sheweth,
Preliminary Objections:-

1. The appellant has no cause of action/ locus standi.

2. The instant appeal is badly time barred.

3. The appellant has concealed the material facts from this Hon able Tribunal,

-; hence liable to be dlsmlssed.

4. The appellant has not come to this Hon ‘able Tribunal with clean hands.

5. The appellant has filed the instant appeal just to pressurize the Respondents

6. The present appeal is liable to be dismissed for non joinder / m1SJomder of -
necessary parties. A

7. The appellant has filed the instant appeal on malafide motives. /

8. The lnetant appeal is against the prevailing law and rules.

9. The appellant is estopped by his own conduct to file the instant appeal.

“
N

FACTS.

Para pertains to record, hence no comments.

Correct. Leave was sanctioned. hence no comments.
B

No comments. It pertalns to record.

> b=

Incorrect. After expiry of six (06) months leave the appellant was bound to

he had left station so, the appellant was declared wxllful absent, therefore

departmental action was 1n1t1ated against him. Moreover no assurance of

and left station Wlthout sanction of leave

5. Incorrect. Durlng the absence of appellant the vacancy was filled through
transfer order of Mr‘ Abdu’l.“Munsrf. Since the appellant was willful absent for
one year and was:proceeded -again§t him therefore his arrival was not
accepted. - :

!

6. Correctto the extent of letter dated 03-02-2012 and reply of the appellant

however the appellant could not satlsfy his willful absence before the Enquiry

Committee. ‘ R

(- » . g 4 N ; . N 'Vi‘.
SN > g -
4 B N .

appearance was given to the appellant. The appellant submitted application |




7. This Para is correct to Ithe extent of Notice issued to the appellant. The
remaining paras is incorrect neither the appellant justified his willful absence
béfore Inquiry Committee nor he made any request for adjustment. The
ai)pli‘cation dated 13-09-2012 (Annex-S) of the appeal has no diary No. from
which it has been proved that the appellant was submitted application.

8. Ir'l the light of recommendations of Inquiry Committee and after
fulfilling all codal formalities the appellant was removed form service.

9. His appeal has no weight as he was willfully absent.

ON GROUNDS.
'- A. Incorrect. the appellant has been treated according to law, rules and policy,
and no violation has been made.
'B. Injcorreci. There is difference in “Availability of leave and sanction of leave”.
Nb sanction was granted to him. ' |

C. Incorrect. The appellant was bound to perform duty but he left the station
without sanction of leave. . |

D. Incorrect. The appellant never applied on proper time for leave on 28-02-2010

* when his first leave was expired. He applied for extension on 01-03-2010 and
on the same day he left the station. |

E. Incorrect. The major penalty of removal from service was imposed upon

- appellant according to Law, Rules and Policy.

F. Incorrect. The appellant was provided full opportunity for his defence but he
could not justify hi§ willful a‘bse'née. The major penalty was imposed after a |
proper inquiry and after fulfilling all codal formalities.

G. Incorrect. Show Cause Notices were issued in daily Ajj dated 25-07-2012 and - {AI
daily Express dated 24-07-2012.

H. That the respondents seek permission to adduce more grounds at the time of

hearing.

" In view of the above facts and grounds, it is humbly requested that this

Honourable Tribunal may very graciously be pleased to dismiss the present appeal with

cost. J : ’
itector - Secrgtary,

E&SE, Peshawar ’ Elementary & S¢condary Education,
Department.

(For & on behalf of|Respondents No. 1 & 2)




BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.
Appeal No. 133/2013 '

.. Muhammad Shahid Khan VS Govtof KP etc

APPLICATION FOR IMPLEADMENT
OF LEGAL HIER

_—RESPECTFULLY SHEWETH;
N |
1.~ That the above mentioned appeal is pending before this august
Tribunal.

!\)

A,iPh/al the instant appeal is in argument stage and fixed for today.

PN

| | | 3. That the appellant has been died during the pendency of appeal on
| 7.8.2013. (Copy of the death certificate is attached as
Annexure-R).

4. That the appellant left behind his wife and his daughter as legal
heirs (copy of the CNIC and birth certificate is attached as
Annexure-R1 & R2) -

5. That the valuable rights of pensionary benefits involved in. the

appeal, therefore, it would be just to implead the wife of appellant i

B also on the behalf of her minor daughter : '
|

1. Asia Shahid w/o Muhammad Shahid Khan R/o Moh -
Regay Near Masjid Alkuwait, Village, Badrashi tehsil
& district Nowshera. | . ,
2. Mahnoor Shahid D/o Muhammad Shahid Khan. !;f

It is, therefore, humbly prayed that the applicant may be impleaded as
appellant being legal heir of appellant in the instant appeal.

u,; -~/
}‘/A[;plican/t
Asia Shahid

Through: S
0y
(SYED NOMAN ALI BUKHARI)

ADVOCATE, PESHAWAR.

B AFFIDAVIT: i
B It is affirmed.on oath that the contents of application are true
| and correct and nothing has been concealed from the Hon’able Tribunal.

De%’nent
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~
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ADDRESS : MOH MASJID ALKUWAIT, VIiLLAGE: BADRASHI

POST OFF! E NOWSHERA CANTT,
TEHSIL NOWSHERA DI"TRICT NOWSHERA

. “16-3-2012
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wiuhammad Nawaz Aafam
Deputy Secretary
- Government of Pakistan
Ministry of Defence
(Defence Division)




BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR,
Appeal No. 133/2013

Muhammad Shahid Khan VS Govt of KP ectc

APPLICATION FOR IMPLEADMENT
OF LEGAL HIER

I

RS

(V8]

w

RESPECTFULLY SHEWETH:

That the above mentioned appeal is pending belore this august
‘Iribunal.

That the instant appeal is in argument stage and fixed for today.

That the appellant has been died during the pendency of appeal on
7.8.2013. (Copy of the death certificate is attached as

Annexure-R).

That the appellant left behind his wife and his daughter as legal
heirs (copy of the CNIC and birth certificate is attached as
Annexure-R1 & R2) '

That the valuable rights of pensionary benefits involved in the
appeal, therefore, it would be just to implead the wife of appellant
also on the behalf of her minor daughter :

1. Asia Shahid w/o Muhammad Shahid Khan R/o Moh
Regay Near Masjid Alkuwait, Village, Badrashi tehsil
& district Nowshera.

2. Mahnoor Shahid D/o Muhammad Shahid Khan.

It is, therefore, humbly prayed that the applicant may be impleaded as

appellant being legal heir of appellant in the instant appeal.

Ll, -/

e - / /

#Applicant
Asia Shahid

Through: :
(SYED NOMAN ALI BUKHARI)

ADVOCATE, PESHAWAR.

AFFIDAVIT:

‘ It is affirmed on oath that the contents of application are true
and correct and nothing has been concealed from the Hon’able Tribunal.

Deﬁ%’nent
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~ THE GOVT OF KﬁYB/ER PAKHTUNKHWA PAKISTAN
d’/;é;/ J‘!,_,,
BIRTH CERTIFICATE

CRMS No: B172017-12-0074 . FORM No: P01317129
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Muhammad Nawaz Aalam
Deputy Secretary
Government of Fakistan
Minisiiy of Defence
(Defence Division)




BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR,
Appeal No. 133/2013

Muhammad Shahid Khan‘ VS Govt of KP etc

APPLICATION FOR IMPLEADMENT
OF LEGAL HIER

~ RESPECTFULLY SHEWETH:

|, That the above mentioned appeal is pending before this august
Tribunal. : "

R

,,.-T hat the instant appeal is in argument stage and fixed for today.
That the appellant has been died during the pendency of appeal on
7.8.2013. (Copy of the decath certificate is attached as
Annexure-R). '

heirs (copy of the CNIC and birth certificate is attached as
Annexure-R1 & R2)

5. That the valuable rights of pensionary benefits involved in the.
appeal, therefore, it would be just to implead the wife of appellant
also on the behalf of her minor daughter :

1. Asia Shahid w/o Muhammad Shahid Khan R/o0 Moh
Regay Near Masjid Alkuwait, Village, Badrashi tchsil
& district Nowshera.

2. Mahnoor Shahid D/o Muhammad Shahid Khan.

It is, therefore, humbly prayed that the applicant may be impleaded as
appellant being:legal heir of appellant in the instant appeal.

G T
' }Z/A[;plicanlt
i Asia Shahid

Through:
o
(SYED NOMAN ALI BUKHARI)

ADVOCATE, PESHAWAR.

AFFIDAVIT:
It is affirmed on oath that the contents of application are true
and correct and nothing has been concealed from the Hon’able Tribunal.

Depdnent

|
!
3
: 4. That the appellant left behind his wife and his daughter as legal
|
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Ministry ¢f Defence
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.

Appeal No. 133/2013

Muhammad Shahid Khan_ _VS Govt of KP etc

APPLICATION FOR IMPLEADMENT
OF LEGAL HIER

-~ RESPECTFULLY SHEWETH:

I.

[Se]

(VS

That the above mentioned appeal is pending before this august
Tribunal. :

_'That the instant appeal is in argument stage and fixed for today.

That the appellant has been died during the pendency of appcal on
7.8.2013. (Copy of the death certificate is attached as

Annexure-R).

That the appellant left behind his wife and his daughter as legal
heirs (copy of the CNIC and birth certificate is attaclud as

Annexure-R1 & R2)

That the valuable rights of pensionary benefits involved in the
appeal, therefore, it would be just to implead the wife of appellant
also on the behalf of her minor daughter :

1. Asia Shahid w/o Muhammad Shahid Khan R/o Moh
Regay Near Masjid Alkuwait, Village, Badrashi tchsil
& district Nowshera.

2. Mahnoor Shahid D/o Muhammad Shahid Khan.

It is, therefore, humbly prayed that the applicant may be impleaded as

appellant being legal heir of appellant in the instant appeal.

{wm*-/ }
3 Applicant
Asia Shahid

Through: ' .
(SYED NOMAN ALI BUKHARI)

ADVOCATE, PESHAWAR.

AFFIDAVIT:

It is affirmed on oath that the contents of application are truc

- and correct and nothing has been concealed from the Hon’able Tribunal.

Depdnent
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. position before the Enqulry Committee v1de his
10.02.2012. - = : R

- Directorate (E&SE) and explain the reasons of the absenc

Gr‘ounds:

A.

~ was filled in. During 'this period of time, the appellant tre_

That ﬁnally a letter dated 03.02.2012 was recg’o

- through Principal, GHSS Ziarat Kaka Sahib, Nowshehra,

09.03.2011 as in the rneanwhxle the vacancy of .the apy

the offices of the concerned quarters for necessary adjust
but no adjustment order was issued.

&%
appellant from the Enquiry Committee. directing t 4
report to the same upon which appeared and eJ:p % '

That thereafter, a letter dated 17.05.2012 was issu
appellant directing him to report for duty within 15 day

Accordingly appellant reported the Directorate on 30.05.201
vide Diary No.1690 and explained his position. Inspite of~tl
compliance with the direction, a Notice of Attendance ws
published in the Press, which was received by the appellant 0%
11.09.2012" and in pursuance of the which the appellant
appeared and even submitted application on 13.09.2012 to the

competent authority requestmg for adjustment but no positive
result ensued.

That ﬁnally the impugned.order dated 10.10.2012 was issued, .
which was communicated to the appellant on 01.11.2012v. ]

whereby appe]lant was imposed upon the major penalty 0
removal from suvmc

That being aggrieved of the Impugned order, appelhnt now

prefers this departmental appeal before your good-self inter-alia
on the following grounds:-

" That the impugned order is illegal, against the facts -and
' therefore not mamtamable under the law.

That appellant has sufficient leave in his account as is
reflectable from the Certificate of the District Accounts

Officer, Nowshehra, therefore, he was entitled to the leave
applied for

=T
That once the application was pl occsscd then it was th@
_ resp0n31b111ty of the concerned quarter to finalize the matter
as soon as possible and to inform the appellant accordingly
but the matter was mordmately delayed and strange enough



- BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

AppealNo: /23 = /2013

Shahid Khan | V/S® . | Education Department

APPLICATION F(*R DELETING THE NAME OF
FATHER (DARYARZ_ > KHAN) AND MOTHER OF
(MST NoYse s - ) OF DECEASED APPELLANT
FROM THE PENAL OF THE IMPLEADED LEGAL

HEIRS BEING NOT NECESSARY PARTY IN THE
ABOVE MENTIONED APPEAL.

.................

RESPECTFULLY SHEWETH.

1. That the legal heirs of the deczased the appellant filed application in the .
above mentioned appeal for impleadment which is accepted and the legal

heirs mentioned in the application has been impleaded as legal hei.

2. That the father and mother bsen not necessary for the above mentioned

- appeal therefore, need to be deleted from the penal of the impleaded legal

heir.

It is therefore most hurbly requésted that on acceptance of this

application the name of Daryi8 Khan and Mt Moy % 1<  may be deleted
from the penal of legal heir.

Dated 03/06/2022

Applicant

" Through: %

(SYED NOMAN ALI BUKHARI)
ADVOCATEs, HIGH COURT

A TFIDAVIT:

It is afﬁrmed and declared the - the contents of the above Application are true

-and correct to the best of my 1.nowledge and belief,
-




" BEFORE THE KHYBER PAKHTUNKHWA
o SERVICE_ TRI_BUNAL, PESHAWAR. . C

© AppealNo: /33 12013

ShahidKhan < Vs Education Department.

deasevevuvee

APPLICATION FOR DELETING THE NAME' OF
FATHER (DARYAZ' 'KHAN) AND MOTHER OF
(05T Navi s ) OF DECEASED APPELLANT
'FROM THE PENAL OF THE IMPLEADED. LEGAL
HEIRS. BEING NOT NECESSARY PARTY IN'THE
ABOVE MENTIONED APPEAL. - |

....................

 RESPECTFULLY SHEWETH:

1. That the legal' hei'rs. of "the@iec;eased the appeila’m filed apfalica(_ion‘
above mentioned .appeal for impleadméht which is; aqéepted and the legal
heirs mentioned in-thé'ﬁﬁpliéétioﬁ has been-impleaded as legal heir. J

2. That the father '_ and mother b@n not necessary for the above 'meriti’oned'

‘appeal therefore, -need to be delered

heir.

It is therefore most hurrbly. requested that on acceptance of _ this.

. applic'afion the narhe of D'an;yﬁﬁ Khan and 19- "“‘*“’aﬁ ¢ may be deleted -

from the penél of '1eggl"':héir. , |
© Daied 03/06/2022 T N
T '. A - Applicant .

(SYED NOMAN ALI BUKHARD) |
ADVOCATEs, HIGH COURT

A TFIDAVIT:

" Itis affirmed and declared the ; the contents of the above Application are true
“and correct to the best of my Lnowledge and belief. ‘ o

in the .

from the penal of the impleaded ’le_gal '

_DI*%@ENT'@' .
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IN THE SUPREME COURT OF PAKISTAN
A “(Appellate Jurisdiction)

3
'

Present

Mr. Justice Manzoor Ahmad Malik

Mr. Justice Syed Mansoor Ali Shah-
* Mr. Justice Amm ud- D1n Kha,n

k!

SRR e s e

C.P. 2717 L of 2015
(Against.the order of Federal Serwce Tribunal

dated 14.09.2015, passed in MP No 23/2015
in Appeal No. 99(L)CE/2004) g
!1

Regional Operation Chief, N{atlonal Bank of Pakistan, Human
Resource Department Reglonal Office, Sargodha, etc.
'I
T e Petitioner(s)
IVersu,s

Mst. Nusrat Perveen, etc.

S - : e Respondent(s)

For the petitioner(s): Mr. M Qamar-uz-Zaman, ASC.

For the respondent(s): N.R.

Research Assistance:  Mr. H%lsan Riaz, Civil Judge cum
: Research Officer at SCRC.!

Date of hearing: . 23. 12I 2020

bRDER

Syed Mansoor Ali Shah, J.- We consider in this

!
petition whether the appeal filed by a civil servant in the Federal
- Service Tribunal (*Tribunal”) vs!rould abate on his death or his legal

heirs could pursue the same. |

!

2. Brief facts of the case are that decedent pr edecessor of

the respondents Rana E_]aZr Ahmad, while working as Officer

Grade-III was departmentally proceeded against by the petitioners
and was awarded major penalty of reduction to a lower stage of pay
by three steps. The decedent challenged the imposition of penalty

- but died during the pendency of his appeal before the Trlbunal -
Rejecting the objection of the petitioners that the claim of the
decedent did not survive after :hls death, the Tribunal allowed legal -
heirs of the decedent to beéjmpleaded as party in the appeal

! Supreme Court Research Centre, S:CP Islamabad.




pending before it. The pet1t10ra!1ers have sought leave of this Court
under Article 212(3) of the Constitution to appeal against the order
of the ’I‘nbunal

3. It has been contended by the learned counsel for the

petitioners that an employment grievance does not survive the civil
‘ l

servant’s death. No remedy, he argues, has been provided to the

legal heirs of a civil sérvant III'ldel‘ the Service Tribunals Act, 1973

(“Act”) and, therefore, the respondents could not be permitted to
) }

pursue the claim initiated by: the .decedent. The learned counsel

has resorted to two Judgmentsl of this Court i.e. Muhammad Nawaz
v Ministry of Finance (1991 SCMR 1192) and Muhammad Ashfaq v
Member (Revenue) Board of Revenue (PLD 2008 SC 703) to support
his argument. Add1t10nally, ,} he -submits that in view of the
judgment delivered in Muhammad Tariq Badr v National Bank of
Pakistan (2013 SCMR 314), the Tribunal had limited Junsdlcuon
as regards the terms and c{ondl’aons of the employees of the
petitioner bank which extu}gulshed with the demise of the

decedent.

4, We have heard thle learned counsel for the petitioners
at- length and perused the:judgments relied upon by him
minutely. The matter in issuejrelates to the survival of the right to

sue following the death of "a civil servantA The appeal of the

)
&

decedent on a matter relatmg to some terms and conditions of
service at the time of his dec‘th was undoubtedly pending before
the Tribunal in accordance w1th the decision? of this Court. The

only question begging determination is the survivability of the
claim of the decedent. It is seen that the Act or the rules3 framed

thereunder do not contain {any referénce to the question of

devolution of the right to sue in case a civil servant dies during the
pendency of service appeal nor do they provide for abatement of
appellate proceedings 1n1t1ated by an aggrieved civil servant on his
death. Adverting to the case !Iaw developed on this subject, it is
apparently correct that the appeals filed by c1v1l servants were held
by this Court to have abated with their death in the cases of
Muhammad Nawaz and Muhammad Ashfag. However; these two
judgments were distinguishegl subsequently by a three Member -

2 Muhammad Tariq Badr v National Bank of Pakistan 2013 SCMR 314
3 The Service ’I‘rlbunals (Procedure) Rules 1974

i
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Bench of this Court in Chi
Ahmad4. Tt was held therein

= kene

ef Secretary Punjab v Ch. lIftikhar

that peculiar benefits to which the

legal heirs would become entltled would not allow the lis to abate

on the death of a c1v1l servant‘

the deceased ad hoc civil ser\{
;
late civil servant regarding the

f
service was considered to have

5. It is significant to
always attached merely with
individual but more often thar

potentially be enjoyed by the

The writ petition of the husband of

ant was entertained and the right of

¢ benefits of terms and conditions of

devolved on her husband'.

observe that service disputes are not

'the person of a civil servant as an

1 not with some benefits which could
successors of the civil servant in

e contingent on the adjudication of

accordance w1th law which ar

the controversy. This considet;ation attracted the attention of this
Court in Federation of Pakistén v Syed Afzal Muhammad Faroog®
where the’ civil servant Whose grievance related to the issue of
promotion had passed away dunng the pendency of appeal. It was
observed that his legal heirs had no cause of action to the extent of
promotion yet in the event of isuccess of his claim, they would be
entitled to enhanced pensic;nary benefits. The Court did not
consider it appropnate to dllaii;e upon the merits of the case in the
absence of legal ‘heirs. The Federatlon of Pakistan was directed to
re-consider the case and if late civil servant was found to be
entitled to promotlon enhanced pensmnary benefits be extended to
his legal hen's Relying on the case of Syed Afzal Muhammad
Farooq, this Court in the case of Mehar Muhammad Nawaz v
Managing Dlrector Small Bu}-imess Finance Corporation® did not
entertain the ob_]ectxon that the right to sue did not survive
following the death of a civil servant. Legal representatives of the
deceased civil servant were held entitled to the pensionary benefits

admissible under the law.

6. In the case in hand also, the decedent in addition to
assailing penalty imposed on; h1m was seeking payment of wages
which would have been due had he not been punished in

departmental proceedings. Amd if the departmental decision is

42013 SCMR 392.
52005 PLC (CS) 1424.
6 2009 SCMR 187.

»
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overturned in éppeal, the he:irs of the decedent would at least
inherit back benefits which th:feir predecessor would have got, had
he succeeded in appeal in hils lifetime. It is noteworthy that the
heirs’ entitlement to service ’beneﬁts may sometimes transcend
usual gains like pension, gratulty etc. For instance, in the province
of Punjab, the family of a 01v11 servant who dies in service is
entitled to salary which the ciieceased civil servant was drawing,
along with annual increases, till the date of superannuation of the
deceased civil servant after wﬁicﬁ family pension is allowed as per
rules.? Imagining a hypotheti‘%;’al situation in this backdrop, if the
claim of wrongful dismissal froim service of a civil servant in Punjab
is allowed to abate ‘without aidjudication on his death, legitimate
expectancy of his family ab?out substantial monetary benefits

would be prejudiced without apy adjudication.
‘i

7. Although the Court in this case is seized of a matter

particularly governed by semce law, the issue pertains to the

larger question of the sumval of a claim emanating from an

employment dispute. This Court in ftrat Zahida v President ABLS
has held that the writ pet1t10niof an employee who has assailed the
decision of Labour Appellate ’Ii-‘rlbunal does not abate on his death
and his legal heirs have a right to continue the proceedings for a
decision on' merit. Employmént claims have been held to have
survived the death of the employee in different foreign
jurisdictions. It has been held that the cause of action in a claim
for overtime pay survives the death of the employees when

statutory law does not spemﬁcally refer to the questlon of survival

~of actions®; a county ernployee s claim for back pay survives his

deathl0; a claim for pecunlaﬁry compensation for discrimination
brought before the employmerﬁt tribunal could survive the death of
the employee and it is immattferial that the discrimination Acts do
not expressly copfer rights on’;‘ a personal representative to pursue
a deceased’s claim for compenféation for discrimination, rather, the

critical question is whether the discrimination Acts contain

SO N O

7 Notification No. FD-SR-1/3-10/ 2004 Dated 15% August 2017, Finance
Department, Government of the Punj ab, Serial No. 2

8 2006 SCMR 1287.

9 Acebal v United States 60 Fed. Cl. 551

10 Rendek v Sheriff of Bristol County 440 Mass. 1017.

'%
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anything which takes away 51:1ch rights!l; a labour complaint will

not extinguish as the causes f action i.e. violations of law survive
the plaintiffs deathl?; a c1a1m that an employee was wrongfully
dismissed in violation of law slhrviv'es the employee’s deathl3; “[t]he
death of the Workman during ,pendency of the proceedings cannot
deprive the he1rs or the legal representatives of their right to
continue the proceedings and claim the benefits as SuCCessors to

the deceased workman. . . . . "14; and the right to get the benefits,

-WhiCh would have been due j:o the deceased civil servant, would

devolve on his legal representz#ti_ve.15
8. The question whet:her after the death of the plaintiff or
the petitioner proceedings Wonld abate would primarily depend on

the nature of cause of action!® and the relief claimed in the

peculiar facts of each casel”. IService benefits may be enjoyed by
the successors of the deceasied civil servant. Some of those are
inheritable which form part (f)f the estate of the deceased while
others are grants to be dlstrlbuted among his family members
according to law.!® The respondents in the instant petition would
receive some benefits in case they are able to vindicate their stand

before the Tribunal. Such a jclaim does not extinguish with the

death of civil servant. Lettlng' the claim lapse on the basis of an

ultra textualist interpretation 91" the Act would be denying the heirs
the right to seek adjndication (ian merits. The Tribunal is deemed to
be a civil court for the purpose of deciding an appeal and has the
same powers as are vested 1n' such court under the Code of Civil
Procedure, 1908 (“CPC”).1® Ru%1e 33 of Order XLI of CPC empowers
a Court of Appeal to pass any decree and make any order which

i
ought to have been passed;or made and this power may be

11 Harris (suing as personal representat/ve of Andrews (deceased) v Lewisham &

Guy'’s Mental Health NHS Trust [2000] 3 All ER 769.

12 McFeeley v Jackson Street Entm t’ LLC 2014 U.S. Dist. LEXIS 114767, 2014
WL 4182231.

13 Gasior v Mass. Gen. Hosp. 446 Mass 645,

14 Rameshwar Manjhi v Managemenmt of Sangramgarh Colliery AIR 1994 SC
1176.

15 Sudha Shrivastava v Comptrolleriand Auditor General of India AIR 1996 SC
571. i

16 ftrat (n 8).

17 Rameshwar (n 14).

18 The Government of Pakistan v Genera/ Public PLD 1991 SC 731; Zaheer Abbas
v Pir Asif 2011 CLC 1528; Dawa KQan v The Government of Pakistan 2015 PLC
(CS) 1255; Amtul Habib v Musarrat Parveen PLD 1974 SC 185.

19 The Service Tribunals Act 1973, s:5(2).

5
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exercised in favour of all or: rany of the respondents or parties,

3(

ARy, ARV

although such respondents %)r parties may not have filed any
appeal. In addition, Rule 1 of Order XXII CPC provides that the
death of a plaintiff or defendant shall not cause the suit to abate if
the right to sue survives. Andi by virtue of Rule 11, provisions of

Rule 1 of Order XXII CPC have; been made applicable to appeals.
I
9. The object of estabhshmg Semce Tribunals was to

take out the adJudlcatlon of | dlsputes relatlng to the terms and
conditions of service of civil servants from the hands of tradition
bound civil courts and place it before specialized tribunals
exclusively dealing with the ;,lesue without being hamstrung by
intricate procedural rules of %pleadings, trial, admissibility of the
evidence and prqof of facts.20 ¥n addition to reducing the burden of
regular civil courts, a very imﬁortant purpose was to provide to the
civil servants expeditious adjudlcation in respect of their
grievances.2! Notmthstandmg that CPC is not as a whole strictly
applicable to_ the proceedings ;before the Tribunal, the Tribunal is
bound to follow the basic norr‘:ns of justice.?? It has been observed
by this Court that the provis%ions’ of CPC may not stricto sensu
apply in proceedihgs under:T a special law yet its equitable
principles will always be applicable in order to do complete justice

between the parties and meet the ends of Jjustice.28

10. Not all legal rights terminate on death.2* A claim by a

civil servant for his promotion jor better terms and conditions or for
reinstatement in service, is sdrvivable claim and passes on in the
shape of pecuniary and pensionary benefits to his legal heirs. Such

. f i
a claim may arise under the service laws but also enjoys

‘constitutional underpmmng ’I‘he right to employment and to earn

a living free from undue molestatmn is a property right affecting

20 Vatchirikuru Village Panchayat v’Deekshf Thulu Nori Venkatarama 1991 (2)
SCR 531; Govemment of Bangladesh v Sontosh Kumar Shaha 13 ADC {2016)
853.

21 A.K. Behra v Union of India (201 1} 1 SCC (Ls) 101; Asadullah Khan Tareen v
Government of Balochistan 2016 PLC (CS) 195.

22 Ali Khan Subanpoto v Federation of Pakistan 1997 SCMR 1590.

23 Sheikh Saleem v Shamim Atta Ullah Khan 2104 SCMR 1694 (The case arose
out of a rent matter). ‘

24 Fred O. Smith, Jr., ‘The Constitutmn After Death’ (2020) 120 Colum. L. Rev.

1471, 1531; Kirsten Rabe Smolensky ‘Rights of the Dead’ (2009) 37 Hofstra L.
Rev. 763, 764. i
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the estate of plamtlff Such ﬁght.does not abate upon his death.”25
Abatement of appeal on the d;eath of the decedent would impinge
upon the pfoperty rights of thé respondents. Also, shutting eyes to
their potential property right% would hurt their right to dignity.

»

“Human dignity is harmed iwhen individuals and groups are

marginalized, ignored, or devaiued. .. "26

11. Under our cons%titutional scheme, abatement of
proceedings on the death of a} civil servant, in a case, where the
cause of action carries a survi\jfable interest will unduly deprive the
decedent civil . servant, as zwell as, his legal heirs of their
constitutional rights to liveh'hfood, property, dignity and fair trial.
Fundarneﬁtal right to life inchilding right to livelihood ensures the
security of the terms and condiitions of service;2? fundamental right
to property ensures security,~g of the pecuniary and pensionary
benefits attached to the ser\“irice;28 fundamental right to dignity
ensures that the reputation 6f the civil servant is not sullied or
discredited through wrongful | dismissal, termination or reversion

etc;2? and fundamental right (to fair trial and due process, inter

alia, safeguards and protects ithe survivable interest and ensures
continuity of the legal proceediings even after the death of the civil
servant, equipping the legél heirs to purse the claim?,
Fundamental rights under the; Constitution do not only protect and
safeguard a citizen but exterzld beyond his life and protect and
safeguard his survivable interests by being equally available to his
. legal heirs. It is reiterated% that other than pecuniary and
pensionary benefits that inuré to the benefit of the legal heirs, the
right to restore one’s reputatlon is also a survivable right and flows
down to the legal heirs to pursue and take to its logical conclusion.
Any slur on the reputation lof a civil servant impinges on his

human dignity and weighs equally on the dignity and honour of his
family. '

12. For the foregoing é’easons, we take no exception to the

impugned order and are of tHe view that it does not warrant any

H
?

25 Bilanow v United States 159 Ct. CI 93.
26 Law v Canada (Minister of Employment and Immigration) [1999] 1 SCR 497.
27 The Constitution of the Islamic Repubhc of Pakistan 1973, art 9.

28 ibid arts 23 and 24.

29 ibid art 14.

30 ibid.art 10 read with art 4.

§
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interference. Leave is, therefore,. declined and this petition ‘is

dismissed.

Lahore,
23rd December, 2020.

Approved for reporting
Igbal
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