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137 July. 2022

Appellant alongwith his learned counsel present. Mr.

Kabirullah Khattak, Addl. AG for the reépondents present.

2. Learned counsel for the appellant has very clezh*[y
submitted that instant matter was a transfer appeal and during the
pendency of this appeal, the appellant stood retired on attaining
the age of superannuation. He further submitted that the
department was not releasing the salaries of the appellant as a

punishment for his filing appeal against the transfer order.

3. Since the appellant has retifed and instant aﬁpeal is only
against the transfer order, therefore, this appeél has rendered
fruitless. As regards the request of the learned counsel for the
appellant that the dc;ﬁartmgm was not only not releasing the
salaries of the»appellant for the péribd afier his transfer 1'ili his

retirement but his pension was also not being released.

4. In the backdrop of above situation, this appeal is disposed
of being fruitless. The deparl‘meﬁt is; however, directed to release
the salaries and pension of the appellant provided there is no other
departmental action’ invOIved/pénding agaiﬁst- fh‘e éppel]ant

making hurdle in such release. The appellant is also at liberty to

approach the proper forum if his salaries and pension arc not

released for any departmental action. Consign.

5. Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal (his 13" day of July, 2022.

[

(Fatetha Pau‘( - (Kélim Arshad Khan)
Member (E) -~ Chairman




29.06.2022

04.07.2022

Appellant alongwith his counsel present. Mr. Safi Ullah, -

Focal Person alongwith Mr. Kabirullah Khattak, Additional
Advocate General for the respondents present.
Learned counsel for the appellant requested for

adjournment. Adjourned. Last opportunity given. To come up for

arguments on 04.07.2022 before the D.B. ,
e

—
(Rozina Rehman) (Salah-ud-Din)
Member (J) . Member (J)

4

Appellant alongwith his counsel present. Mr. Safiullah,

Focal Person alongwith Mr. Riaz Ahmed Paindakhel, Assistant

Advocate General for the respondents present. Mr. Noor

* Muhammad Khattak, Advocate for the intervener present.

Learned counsel for the intervener namely Dr. Fazal Basir
stated that he has submitted an application for impleadment of
Dr. Fazal Basir as respondent in the instant app‘eal, however the

said application is still pending adjudication and requires disposal

prior to p_rgﬁceeding further in the instant appeal. Arguments on

impleadment application heard and case file perused.
In order to reach a just and right conclusion of the appeal
in hand, the impleadment of Dr. Fazal Basir as respondent, is

necessary. Moreover, learned counsel for the appellant as well as

- Iearned?AsSistant Advocate General also stated at the bar that

they are. having no objection on the impleadment application.
The impleadment application is, therefore, allowed and Dr. Fazal
B‘asir‘ is impleaded as respondent in the instant appeal. Office is
directed t’d make necessary entry in this respett in the memo of
appeal and relevant record accordingly. To come up for
reply/comments’ on behalf of impleaded respondent as well as
arguments before the D.B on 13.07.2022. : ‘

A
. " By K

(Mian Muhammad) (Sal‘ah-ud-Din)
Member (E) - Member (3)




12.r11i'22021 Appellant alongwith his counsel present. Mr. Muhammad Rasheed,
‘ Deputy District Attorney for official respondents present. Mr. Kamran
Khan, Advocate junior of learned counsel for Dr. Fazal Baseer present and

requested for adjournment on the ground that learned counsel is unable

© to appear before the Tribunal today due to illnless. Adjourned. To come up

for arguments before the D.B on 02.12.2021. In the meanwhile, the

impugned notification will remain suspended, if not acted upon earlier.

A ‘ . l -
: - j:zf

(Ati'q Ur Rehman Wazir) (Salah-ud-Din)
Member (E) Member (J)
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t : 31.01.2022 Appellant with his counsel presint. Mr. Asif Masood Ali
' - Shah, learned Deputy District Attciney for respondents

present.

.,"
/

Learned counsel for &ppellant requested for
| adjournment in order to prepare tize brief. Adjourned. To come

up for arguments on 11.02.2022’r5efore the D.B.
I

{ : B
iv A [}
i ’ D Y ’

~ (Rozina Rehman) . {;I'-. .. (Salah-Ud-Din)
‘ Member (J) - 1} - Member (J)
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24:09.2021 .

18.10.2021

Appellant pr;é’éent "‘fhrough counsel-.'

Muhammad Rasheed learned D.D.A for respondents
present. |

Former made a-request for adeurnment; granted. To
come up for arg,uments'on 18.10.2021 before D.B. In the
meanwhile, the impugned notification will remain suspended, if

not acted upon earlier.

(Rozina Rehman) , | Chairman
Member (J) o

Appeliant in person present.

- Javid Ullah, Assistant Advocate General alongwith Munawar Khan,
ADEO for the respondents present. ' o '

Lawyers are on general strike, therefore, case is adjdumed. To
come up for arguments on 12.11.2021 before D.B. In the meanwhile, the

impugned notiﬁcati(')n will remain suspended, if not acted upon earlier. .-

(Atiq Ur Rehman Wazir)  (TRerE RSTan)
Member (E) iMembef ()




24.08 .2021 Appeliant alongwith his counsel Mr. Malik Ahmad Javed, .
‘ Advocate, present. Mr. Muhammad Rasheed, DDA . alongwith Mr. )

‘Ziaullah, Law Officer for the respondents present.

Dr. Fazal Baseer alongwith his counsel Mr. Noor Muhammad,
Advocate present and submitted an application for impleadment as
respondents in the instant appeal, copy of the application is handed o ‘
over to the learned counsel for the appellant. To come up for -repiy‘
as well as argument on impleadment application before the D.B on
13.09.2021; ~In the meanwhile, the' impugned notification is

(MIAN MUHAMMAD) | (SALAH-UD-DIN) -
MEMBER (EXECUTIVE) ‘ MEMBER (JUDICIAL)

suspended, if not.asted upon earlier.

13.09.2021 Appellant with counsel present. Mr. Muhammad Riaz
Khan, Asst: AG for official’ réspondents and Mr. Noor
Muhammad Khattak, Advocate for Dr. Fazal Baseer present.

Learned counsel for the appellant‘ submitted reply on
application for impleadment. Learned AAG seeks adjournment
as he is not in possession of the application for impleadment
submitted to the court on 24.08.2021. Adjourned. To'_come up

~ for arguments on 24.09.2021 before the D.B. In the meanwhiie;
the impugned notification will remain suspended, if not acted |

'upon earlier, as per order sheet dated 10.06.2021.

" (Mian Muhammad) (Atiq-Ur-Rehman Wazir)
Member(E) Member(E)




28.07.2021

Appellant in person present. Mr. Habibullah Section Officer
alongwith Mr. Asif Masood Al Shah, Deputy District Attofney for

.”;:7' | IS N
ﬁf‘(\ ;p e . [T
e, oo i

the respondents present. ‘

‘Appellant submitted rejoinder, which is placed on file and
sought adjournment on the ground that his counsel is not
available today due to strike of Lawyers. Adjourned. To come up "
for arguments before the D.B on-24.08.2021. In the meanwhile,
the impugned notification is suspended, if not acted upon earlier. -

O/ — )7

(ATIQ-UR-REHMAN WAZIR) (SAEAH=UD=DIN)
MEMBER (EXECUTIVE) ‘ MEMBER (JUDICIAL)
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08.'6}.2021 Appellant alongwith his counsel Mr. Malik Ahmed Javed,
Advocate, present. Mr. Jaffar Ali, Assistant alongwith Mr.
Kabirullah Khattak, Additional Advocate General for the
respondents present. ‘
Para-wise comments on behalf of respondents submitted,
copy of which handed over to learned counsel for the appellant.
Both the sides sought time for arguments. Adjourned. To come
up for arguments before the D.B on 28.07.2021. In the

meanwhile, the impugned notification is suspended, if not acted

upon earlier. - i
\3?. /
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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©10.06.2021
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Counsel for the appellant present. Preliminary

arguments heard.

Pbints r‘:aised eeed consideration. The appeal is
admitted to regular hearing. The appellant is directed to
deposit -security and process fee within 10 days.
Thereafter, notices "be issued to the respondents for
submission of written reply/comments-in office within 10
days after receipt of notices, positively. If the written

reply/comments are not submitted within the \stipulated
L A 1Y
N ;‘

k]

tlme, the office éha'n:%ﬁb%ﬁit the file with a report of non-
compIiance. File to come up for arguments on 08.07.2021
before the D.B.

The appeal is accompanied with an application for

- suspending the operation of impugned notification dated

12.02.2021. Notice of the application be also issued to the

respondents In the meantime, The |mpugned notification
syt

CM

is suspended If not acted upon earl:er
[esswm——_




Form A

- & v
- , FORM OF ORDER SHEET
Court of
Case No.- ] C’7 q 9 f’di /2021
[ s.No. Date of order Order or other proceedings wnth s:gnature ofjudge
proceedings
1 o2 3
‘ 1- 04/06/2021 The appeal of Dr. Muhammad Fayaz Ali resubmitted today by Malik \
Ahmad Javed Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order please.
4 REGISTRAR -~
7. W(Oé/'zl This case is entrusted to S. Bench for prehmlnary hearmg to be up

there on (0106/}0)(

£ '4;“32“':;-: ' CHA’& MAN

it
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The appeal of Dr. Muhammad Fayaz Ali D.G Health Service Office at Peshawar received

foday i.e. on 03.06.2021 is incomplete on the following score which is returned to the counse!

for the appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant. .
2- Certificate be given to the effect that the appellant has not filed any service appeal
earlier in the subject matter in this forum.

REGIS .
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Malik Ahmad Javed Adv. Pesh.

(Li'

@J’““’”‘]PM'/L) PDM‘@A)Q\M-HQ Adens s b/
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- URGENT FORM

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appeal No. /2021

Dr. MUNGMMAAd FAYQZ Ali....eoeeeeee e . .Appelldni
VERSUS

Government of Khyber Pakhtunkhwa through Chief
Secretfary, & others........oocoov Respondents

L

Dated 03.06.2021

Will you kindly treat the accompanying writ petition as
urgent and in accordance with the provisions of Rules 9,

Chapter 3-A, Rules orders of the High Court Lahore

Volume V.
- The Grounds-of urgency are:

“That the Appellant being senior Management Cadre

Doctor trained for Public Health Emergency/
acknowledge performance for covid-19 pandemic
containment in the Khyber Pakhtunkhwa by the Office -
of Prime Minister of Pakistan and duve to the impugned
notification dated 12.02.2021 has not been paid salaries
for three months and also made OSD, therefore the
captioned wiit petition may kindly be fixed at earliest.

Through

wk
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

_ CHEGK UST

Muhammad Fayaz Al

1. | Case Title Vs
- Govt. of KPK etfc

2. | Case is duly signed. Yes No

3. | The law under which the case is preferred has been mentioned. Yes No

4. | Approved file cover is used. Yes No

5. | Affidavit is duly attested and appended. Yes . No

6. | Case and annexures are properly paged and numbered according to index: Yes “No-

7. | Copies of annexures are legible and attested. If not, then better copies duly attested Yes No
have annexed.

8. | Certified copses of all equisite documents have been filed. - .-~~~ oo - Yes - No--
Certificate specifying that no case on similar grounds was earller submltted in this Yes No
court, filed.

10. | Case is within time. S “Yes | No

“11. | The value for the purpose of court fee and jurisdiction has been mentioned in the Yes No -
relevant column. A !

12. | Court fee in shape of stamp paper is affixed. [For wrlt Rs. 500, for other as Yes No
required] :

13. | Power of attorney.is in proper form. Yes .. No.

14. | Memo of addressed filed. Yes No

1. | List of books mentioned in the pefition. Yes No.

46. | The requisite: number of spare copies attached [Writ pet|t|on 3 civil- appeal - Yes - No

" | (SB-2) Civil Revision (SB-1, DB-2)] B

17.} Case (Revision/ Appeal/petition etc)is filed on a prescribed form. ™ “Yes |7 No T

18. | Power of attorney is attested by jail authority (for jail prisoner only) “Yes " |7 No -

I is certified that formalities/documentations as required in coly

| Signatore:|,, \‘ : 3
y O\ & S
FOR OFFICE USE . < &
| L - : * Hig\"(:’o .
‘ Caser - ..
. _Cose recewed on
‘.Complefe in all respec’r Yes/ No (If No, the grounds)
Date in court:-
Signature
(Reader)
Date:-
Countersigned:-
{Deputy Registrar)

Umer ¢ p {Drafting

Peshawar High Court, Peshawar 3
Cell No 0333.9321121

to 18 above, have been fulfiled.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No.

Dr. Muhammad Fayaz Al

Government  of Khybéf

PESHAWAR

/2021

A v

ooooooooooooooooooooooooooooooooooo

Appellant

T A eme Tl e

Vo PEEN B PE R T Ce S R LY vaeaiw ey 8o
o L P T B . R .
~ c ot w8 A ' d . T G
g e g i e al D - . e s L e s S .

Poklf{funkhwo through Chief

Secretary, & others.. ..o, Respondents
‘ INDEX

S# | Description of Documents Annex | Pages
1. |Service Appedal 1-9
2. . | Affidavit . : L]0
3. Appllcohon for Suspen3|on olongwﬁh 11-13

| affidavit .. I A
4, Addresses of por’rles 14
5. {Copy. © of . Nofification . dated | A |
 118.03.2020 - ', >
6. |Copy of impugned notification B /4

dated 12.02.202]

/. | Copy of Arrival Report C ] 7
8. | Copy of Appeal to Secretary Health D ) §- !7
9. | Copy of judgment dated 20.05.202] E ap~—32
10. | Wakalatnama 27

Dated 03.06.2021

Through

M’&

Cell No 0342 9467550




o

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

%’oher Palivey Khwa

rvice "fye thun; ul

Service Appeal No. g// {V/vcf /2021 Dlary N“'&ZZ |
Dated%?—/

Dr. Muhammad Fayaz Ali Son of Malik Abdur Rehman

- Department of Health, Khyber Pokhr‘unkhwc ' ‘
Director General Health Servrce
Office at Peshawar......coooviiiciiiiiiii . Appellant

Sonan . VERSUS

1.  Government of Khyber Pakhtunkhwa through Chief
~ Secretary, Civil Secretariat, Khyber Pakhtunkhwa,
Peshawar

7.7 .The Secrietary Health Department,.Civil. Secretariat,
Khyber Pokhtunkhwo Peshowor

3. Director _Generol Heoi’rh Service, Khyber
- Pakhtunkhwa, Peshawar | '
........ Respondents

~ SERVICE APPEAL U/S 4 OF THE KHYBER
wil\ﬂedto-day 'PAKHTUNKHWA SERVICES TRIBUNAL ACT,
; 1974, - AGAINST THE  IMPUGNED|
Fl r ‘NOTIFICATION NO.SOH(HD)E-V/4-4/2021 | | |
Re-submitted to oy DATED  12.02.2021  WHEREBY  THE|

and fifed. - -
\ APPELLANT WAS TRANSFERRED FROM DHO
! 2.’ DIR UPPER TO DIRECTOR GENERAL HEALTH -
v]6) > ; - SERVICE, PESHAWAR AND PMO/GENERAL

CADRE DOCTOR WAS ASSIGN THE DUTY -




> .

OF DHO, THE DEPRIVE THE APPELLANT
FROM THE SAID POST PREMATURELY
WHERE THE APPELLANT HAS NOT
COMPLETED HIS NORMAL TENURE AND THE
'GENERAL DOCTOR IS NOT ENTITLED TO BE
POST AGAINST THE SCHEDULE POST OF
HEATH ‘DEPARTMENT OF MANAGEMENT
CADRE °

PRAYER IN APPEAL

' l’r |s therefore humbly prqyed thq'r on

_ ocicv:epiance of this Service Appeal. o

a) - The impugned Notification
No.SOH(HD)E-V/4-4/2021 dated
~12.02.2021 being illegal, unlawful,

o 'wiihOUf lawful authority and thus is of |
~ ‘no Iegol effect and hence ||able to be

set asnde and reversed

b) An appropriate direction be issued to 2y
respondent to withdraw/recall the |
impugned Nofification No.SOH(HD)E-
V/4-4/2021 dated 12.02.2021. .

c) | fhe respondents be directed to restore
back the Appellant at his previous "
post alongwith all back benefits

accrued to the appeliant.




‘.;'T__

d) Any other relief, not specifically
| prayed for in the circumstance of the
case may also be passed in favour of

the Appellant.

Respectfully Sheweth

: ;,-.:,ji.,,.g';' I S

‘That the .A,ppellom very implore for permission fo
plead his grievances at the hands of respondents

and seeks solace thereto, as follows:

1. Thatthe Appellonnomed ’rhe Depor’rmen’r of Health
‘thyber Pokh’runkhwo in the year 1997 as Medrcol
Offrcer‘cnd ‘thereafter has started career with zedl

and dedication and served public at large and
department of Health on various pos’rs/posiﬁens to

the best of abilities and full satisfaction of superior

@\AB "'4//
since opporn’rmen’r it is also perhnen’r ro men’ﬂo V“//

here ’rho’r since the oppom’rmen’r of Appellon’r h‘
hod never glven any chance to even a mlnor
‘complorn’r to his high-up's and has rendered hIS

services with passion and keenness.

2. That, the ‘Appellant being a BPS-19 civil servant,
presently-is working as DHO Dir Upper. -




««—__',“
N

That the Appellant wcté transferred and posted as

DHO Upper Dir vide noftification No.SOH(HD)/E-V/4-

4/2020 dated 18.03.2020. (Copy of Notification

dated 18.03.2020 is attached as annexure “A”).

That thereafter the Appellant was again transferred
from DHO-Dir Upper and directed to Report to
Directoraté of General Health Services, Khyber
Pakhtunkhwa,  Peshawar  vide = Notification

NG:SOH (HD)E-V/4-4/2021 dated 12:02:2021 /{Copy

of impugned nofification dated 12.02.2021 is

attached as annexure “B”).

That the Appellon’r reported to DG Health for duty
vide dairy No.6663-91 dated 22.02.2021. (Copy of
artivél feport is attached as annexure “CF).
That _,_gﬂ;e( submitfing the arival report, the

Appellant filed appedl before the~

respondent/secretary Health, Khyber Pakhtunkh
Peshawar vidé Dairy No.4055 dated 22.02.2021 for
cancellation - of posting/transfer “ordér dated
12022021, [Copy of Appedl fo Secretary Health i

attached as annexure “D").

. That after the lapse of more than 90 days, no

response from the competent authority has been




GROUNDS: ..

communicated, thus the Appellant is constrained

to opprodch this Hon'ble Tribunal, while having no
other adequate or efficacious remedy, hence, this
writ petition on the following grounds amongst

others:

A.

That the impugned Notification No.SOH(HD)E-V/4-
4/2021 dated 12.02.2021 is ilegal, wrong, based on
malafide, without cogent reasons based on

polmcol h|gh handedness ond fundomen’rol ngh’fs

o _Hof The Appellont hence hoble 1o be s’rruck down

..‘».m,».

ond reversed

That vide the impugned notification, the Appellant

has been fransferred from said post and a general

DHO, being schedule management post of health

Department. Thus on this score olene, the

impugned notification is liable 1o be set aside.

,Thcj’t'~"he'ifher"ihe Appellant ‘has committed: any
| wrong-nor has .completed.his tenure as DHO Dir

Upper,.therefore, on this score alone the impugned




— "?\‘_

transfer order needs to be reversed as it was purely

made on malafide ond intervention of the local
politicians whereas it is high time that the trend of
seeking interference and intervention of such like
political ﬁgureé be discouraged in line with the

dictum so laid down by the superior judiciary.

That, the transfer and posting policy approved by
the -competent authority soys”rhof"o‘ll ‘postings/
tra ri.s"fé.,[s shall-be strictly in -'p‘ublicz‘ interest for.three
years .and shall not be abused and misused. to

victimize the government servant however, most

unfortunately, the government servants are always

been mode scopegoo’r 50 as to pleose The rullng
porty flgures I’r is |mpon‘c1n’r ’ro men’ﬂon The Tho’t The

Appellom‘ hod hordly comple1ed 10 mon’rhs ’renure

depor’rmen’rs 'who recommend'differen’r dfficé'rs to

be pos’red ond ’fronsferred ogomsf differem posTs
bu’r most unfortunately in case of the Appellcln’r
none has been contacted and consulted about
and all of a sudden in hasty and hefty manner

impugned transfer order was issued




That it is pertinent to mén’rion here that the

appellant has been deprived of his monthly salary
since 01.03.2021 and now has been posted as OSD
in the Office of the Director General Health Service,

Peshawar.

That the:impugned nofification:haszresulted into
visible injustice to the Appe‘lllon’r, as the impugned
transfer dated 12.02.2021 has been passed
without any legal or plausible justification, hence
liable to be reserved and set aside on the

aforementioned grounds.

That'in similar nature W.P No.552-M/2021 fitled Dr!
Shukat Ali Vs Govt. of Khyber Pakhtunkhwa, the
fransfer order has been declared as illegal and
unlawful by Hon'ble Court Mingoro Bench (Dar ul
Qazay.. (Copy of Judgmen’r dc’red 20 05 2021 :

o’rtoched os onnexure “E”)

in the case of Syed Mamood Akhtar Naqgvi etc Vs
Federation of Pakistan and others, reported as PLD -
2013 Supreme Court 195 that matter of posting and

transfer- of. civil servants cannot be allowed to be

dealt with in an arbitrary manner.




-

J.

K.

L.

M.

N.

That the said respondeh’r has got no authority

whatsoever to issue such an illegal tfransfer order.

That the respondents are travelling way beyond the
scope and approach adopted for others thus the
approach adopted for the Appéllom is in violation
of the Article-10-A and 25 of the Constitution of

Islamic republic of Pakistan, 1973. . =~

That the impugned order is'without jurisdiction.and

is clearly. a colorful exercise of authority.

Th'cn‘ even, otherwise, this Hon’b!e-Tribuno'I being
_’rhe constitutional court of the provincé js \{est.ed
wif.h the authority and jurisdiction to provide
efficacious - and . appropriate remedy . to: *:’fhé

Appellant. -

Tribunal.

| lt”. |s therefore humbly proyed ’th'aji' on

occeptance of this Service Appeal

e) " The impugned Nofification 'No.SO)H(HD)'E-
V/4-4/2021 dated 12.02.2021 being illegal,

unlawful, witheut lawful authority and thus is




f)

9)

h)

Dated 03.06.2021

Sy

of no legal effect and hence liable to be set

aside and reversed.

An appropriate direction be issued to
respondent to  withdraw/recall  the
impugned Notfification No.SQH(HD)E-V/4-
4/2021 dated 12.02.2021.

Tl'.ie"-respondenis be directed to resio_re
bock the Appellant at his previous post
alongwith all back benefits accrued to the

appellant.

Aﬁy other relief, not sper.:i.fically~ 'prdyed for

_in the circumstance of the case may .also

be passed in favour of the Appellant.

ApaW/

“-_ Through




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Service Appeal No. /2021
Dr. Muhammad Fayaz Ali......coeeiiiiiinnn.n. Appeliant
VERSUS
- Government of Khyber Pakhtunkhwa through Chief
Secretary, & others.....ccooiiiiiiiiiiiii Respondents
©  AFFIDAVIT

_,I, Dr. Muhommod Fayaz Ali Son of Mohk Abdur
Rehmon Depc&rfmem‘ of Health, Khyber Pakhtunkhwa DHO
Dir Upper, do hereby solemnly affirm and declare on oath
’fho’r the con’renTs of the accompanying Servuce Appeal
ore frue omd correc‘r to the best of my knowledge and
belief ond nothing has been.concealed from this Hon'ble

Tribunali o Sl oL : G

Identified by DEPO (E‘K{
‘ CNIC#:17301-0966902-1
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
'C.M. No. /2021
In
Service Appeal No. /2021
Dr- Muhdhamad FaySz Aliz. ... 0w k. Appellant |

VERSUS

Government of Khyber Pakhtunkhwa through Chief
Secretary, & others......coviiveiiiiiiiiies Respondents

_APPLICATION FOR SUSPENDING THE
" OPERATION OF THE IMPUGNED
NOTIFICATION NO.SOH(HD)E-V/4-4/2021
 DATED 12.02.2021 AND THE RESPONDENTS
MAY ALSO BE RESTRAINED FROM TAKING
~ ANY KIND OF ADVERSE ACTION AGAINST
| THE APPELLANT, TILL THE FINAL DISPOSAL
OF THE MAIN SERVICE APPEAL. " =

I
7t ARY

Respectfully Sheweth:

1. That the titled Service Appeal is being filed before
this Hon'ble Tribunal in which no date of hearing

is fixed. S

2. That the grounds of main appeal may be

- considered as integral part of this application.




Dated 03.06.2021:

That the balance of convenience also lies in

favour of the appellant.

That the appellant has a good prima facie case
and-all the three ingredients are in favour of the

oppellon’f.

That if ’rh'_e operation of the impugnﬂed Ndfificdﬁdn
NO.SOH(HD)E-V/4'-4/2021 daoted 12.02.2021 not
suspehded:. then the .appellant:vwould: suffer

ireparable loss. - L D iR Hoeans D a

ht is,i "rherefore, most humbly prayed that by
dccepﬁng this opplicoﬁon, the interim relief as
prayed for in the instant opplico‘ri'o"n,.,mdy, kindly
be passed in favour of the opp'ellon’r dg'di'nst»frhe

“re“is:pon'den’rs o

Through




EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

N PESHAWAR
CM.No._~ /2021
In
Service Appeal No. /2021

DriMUNAMMad EGYAZ AL ..ol LA ppellant
VERSUS

Government of Khyber Pakhtunkhwa through Chief
Secretary, & others........ccooooi Respondents
AFFIDAVIT
D Muhommod Foyoz Ah Son of Mchk Abdur
Rehmon Deportmen’r of Heoh‘h Khyber Pc:kh’runkhwcl DHO

Dir Upper, do hereby solemnly ofﬁrm and declare on'oath
that the contents of the accompanying Application for
Suspension are true ond' correct to the pbest of my
knowledge and belief and nothing has been concealed

from his Hon'ble Tribunal.

DEPO '%/
CNIC#:17301-0966902-1

CeliiNo. 0300- 9036992

\
RGeS

identified by




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appedl No. /2021

Dr. Muhammad Fayaz Al Appeliant
VERSUS.

Government of Khyber Pakhtunkhwa through Chief
Secre’fory &others ....................................... Respondents

ADDRESSES OF THE PARTIES
P ETITIONER:

Dr Muhommod Foyoz Ali Son of Mohk Abdur Rehmon S
Department of Health, Knyber Pakhtunkhwa
DHO Dir Upper

‘RESvaONDE,NTS:

1 Govhe"rﬁrﬁéhf‘of Khyber Pokh’run_k_hwg through Chief
.;-“;Secre’rcnry,i “Civil “Secretariat, Khyber Pakhtunkhwa,
fPeshowor N ‘

o .

2. The Secretory Health Department, Civil Secretariat,
Khyber Pakhtunkhwa, Peshawar

‘3_. Director . General  Health  Service, Khybef
' Pokh’runkhwo Peshowor |

Through

Dated 03.06.2021
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Government of Khyber Pakhtunkhwa "

. = | Health Department
* , o L . . Dated Peshawarthe 18th March, 2020 -
NOTIFICATION S
. NO. SOHM(HD)/E-V/4-4/2020 o The competent authority is pleased to

. transfer Dr. Muhammad Fayyaz Ali (BS-19 - waiting for posting} and post him as
- Disu'iét Health Officer Dir (Upper) in his own pay & scale, in the best of public -

. inﬁéi'es_t, with immediate effect.

o

ST e L ‘ Secretary Health <
T | T ~ Government of Khyber Pakhtunkhwa . - *
: 3 Endst, Of éven No. & Date. - : :
Copytothe-f' L

1. Accountant General, Khyber Pakhtunkhwa, Peshawar. .
" Director General Health Services, Khyber Pakhtunkhwa, Peshawar. L,
District Health Officer, Dir (Uppez}. -

* DAO, Dir (Upper).
_Deputy Director (IT), Health Department, with the direction to upload the

4 notification on official website, _ o
6. PS to Minister for Health Department, Khyber Pakhtunkhwa,
' S to Secretary Health Department, Khyber Pakhtunkhwa
8 "Doctor concerned,
: 9 Personal file of the doctor concemed

-
~

[EC NN
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Government of Khyber Pakhnzﬁi{ﬁfwé}:;:;“_-.-__-_-_v_

Health Department _ @

- e .emtr
U

Dated Peshawar the 12" February, 2021
" o——

B i

NOTIFICATION

' NQ, SOM{HDVE.VI4-4/2021 The Competent Authority is pleased fo order

Posting/ transter of the following dacters, in the best public interest, with immediate - — .
effect:- : Em—_

1smol ‘Name | i’: From ___To

1 Dr. Muhammad' District Health Officer [ Report to  Direclorate
Fayyaz Afi, | (BS-20), Dir {Upper) n | General Health

{Manageément Cadre | OPS . Services. . Khyber
 BS-19) Pakhtunkhwa Peshawar |

2 Dr. Fazal Basr. | Medical Superintendent, | District Health  OFficer
Principal Medical | THQ Hospital Chakdara, | (BS-20), Dir (Upper) in
| Officer (BS-19) - Dir {Lower) his own pay & scale
' ' Vice $.No. 1

Secretary Health
Government of Khyber Pakhtunkhwa

Endst. Of even No. & Date.

* Copy 1o the:- Pakhtunkhwa, Pesh
; i General, Khyber Pakhtunkhwa, Peshawar
g;'ceg?g'tg;neral Health Services. Khyber F’akh!unkhw;l. Peshawar,
Deputy Commissioner. Oir {Lower & Upper)
DHO, Dir (Upper).
DAO, Dir {Lower & Uppen.
THO Hospital Chakdra. Dir (Lower). . o
gfputy Directﬂf {iT}. Heailth Department, with the direction to upload the
A . nfficia! website.
mm"ﬁ‘%@ ?of Heaith Department. Khyber Pakhiunkhwa.
gg :g 3:2,,3;3;3; Heaith Department, Khyber Pakhtunkhwa

0 Doctors concermnes.

-l

N

©® NPMpE

=y



V " ‘. . | ~, o
i RN | ..Jé 5»7»1«» 6563 |
| o | Dot )—)*/)-/:rall
‘ —
To
Director General Health Services,
Khyber Pakhtunkhwa Peshawar
* Subject: - ARRIVAL REPORT.
N - Dear Sir,. - ‘

P ' 'Kmdly refer to Govt of Khyber Pakhtunkhwa Hea]th |
Department letter No SOH (HD)E-v/4- 4/2021 dated 12.02. 2021 I, ‘
_hereby submrt my arrlval report today on 22.02.2021 (FN) for further

' necessary actlon please
. Thanks
v . Yours Obedlently,
Dated:- 22/02/2021. | B
- | D amma zyazAh :
Management Cadre (BS- 19)
(Ex-DHO Dir Upper) |
CCo-

—

- P, Secretary to Govt of Khyber Pakhtunkhwa Health Department Peshawar for -
information please. :




Subject: ‘APPEAL FOR CANCELLATIO

a Résﬁécted Sir; _

To, _ : :
~ The Secretary Béalth, o
Govt of Khyber Pakhtunkhwa,

~

Peshawar -

)N OF POSTING/TRANSFER ORDER

Kmdly refer to the notification No. SOH (HD)/E—V/4-4/2021 dated

12/02[2021 Wherem the undersxgned has been transferred with the dlrectlon :

to repor’oto DGH KP office.

1 ‘The xrnder signed posted to DHO Dir (Upper) on 18/03/2020 and b

serve about 10 months and not completed his tenure. (Copy attached)
th Deptt wherein

as only

2. The undersxgned is member of management cadre Heal

Dr. Fazal Basit PMO, under transfer to DHO Dir Upper, is from General

Cadre a,nd the sald doctor is not eligible for Management post of Health

o ‘ : 'Departmeht. mcludmg DHOs, MS etc on per pohcy (Copy attached)

that my transfer order may

Keepmg in view the above submission,
rding to the -~

e cancelled being not complcted ?ormal tenure acco

please be
to DHO post is not

Govt tenure policy and also the under transfer Doctor

" accordance to the Policy of govemment

| . | 1m.«mﬁzm

(Member of Management Cadre BPS-19)
~ DHO Dir Upper

cC 1 Directox; General Health services Khyber Pakhtunkhwa Peshawar.

2. Deputy Commissioner Dir Upper.
3.PSto Commlssmner Malakand Division at Saidu Sharif Swat.

3
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To o . . e
The Director General Health Sefvices, ' : . : | Ig A7
. - Khyber,Pakhtunkhwa Peshawar. . . /O
~ Attention:- Addmonal Director General (HRM). -
Su'bject:-' EQUEST FOR RELEASING OF PAY FOR VARIOUS PERIODS OF WAITING FOR

POSTING
Sir,

L'y

- With due respect | have to say that the undersngned is a regular employee of .
Health Department since October, 1997 and perform duty as a member of management cadre
n the Health Department K.P. During the course of service the undersigned was kept wamng

for posting till adjusted against a regular posts. : ,

The detail of waiting for posting periods are as under: -
't

1. Reptriated from Micro- nutrient Initiative/CIDA and was kept waiting for posting from
29-05-2007 to 27-07-2007 and has not been paid for mentioned period. ’
2. Transferred from the DHO Charsadda and was on waiting for postmg from 01-01-2019

~ t020-03-2019 and has not been pald for mentioned period. .
3.. Transferred from the post of DHO: Dir Upper and is not being paid from 01- 03-2021 tilt

date.

‘ _ It is therefore requested to- direct the quarter concerned, to release of pay
~against any vacant post of management cadre for the above mentioned period and obluged

Sincerely

| : /') - “L/;,_,,/
,A . ‘ = ‘£ . ’//’
~ .- S ‘Muhammad fFayye Ali}

BPS-19, Management Cadre,

DoH,K.P

Dated 18-05-2021




GINNYDS

Present: ©  Barrister’ Wagqar Ali, Advocate Jor the
petitioner.

Fhkkkk

WIQAR AHMAD, J.- Learned counsel for petitioner

relied upon judgiment of the Hon’ble Supreme Court of

Pakistan given in the case of Sarfraz Saleem vs.

Federation of Pakistan and others reported as 2014

PLC (C.S.) 884 and submitted that since a new Chairman

has not been appointed for Khyber Pakhtunkhwa Service
Tribunal and it has not been functional, therefore this
Court could entertain the instant writ petition, despite the

fact that the matter relates to terms and conditions of

service. He added that transfer order of the petitioner has

been motivated by political considerations for which the

petitioner has also annexed documentary evidence along

with his writ petition. He in this respect referred to a

letter of Mr. Shaukat Ali Yousafzai, Minister Labour &
Culture & Chief Whip PTI in the Provincial Assembly:
addressed to the Chief Secretary, Government of Khyber

Pakhtunkhwa. Learned counse! also referred to hard

Abdy) Sabooh®

©.8)

¥ PESHAWAR HIGH COURT, MINGORA BENCH.(DAR-UL-QAZA), SWAT——
~ FORM OF ORDER SHEET (a6
COUIM OF oottt e s se e e e e e e
CaseNO..........iccceeiiiiiniiiiieiiiaiin Of et iee s
Date of Order or Order or other Proceedings with Signature of Judge and that of partles or counsel
Proceedings where necessary. . :
1 2 3
1 20-05-2021 | W.P No. 552-M/2021 with Interim Relie



:

"lc;'opies of the _extfacts from official Facebook page of

P 1

Dr. Sumera Shars another MPA, and contended that |
both the documents sufficiently established that transfer

order of the petitioner had been motivated by political

| considerations and had been effected on the influence and

prodding of the local MPA belonging to the ruling party.

Learned counsel also relied upon judgment of the

Hon’ble Supreme Court of Pakistan given in the case of

Syed Ma_hmood‘ Akhtar Nagqyvi a@‘ qthers Vs.
Federation of Pakistan and others reported as PLD
2013 Supreme Court 195 and contended that matter of
posting and. transfer of civil servants cannot be allowed to
be dealt with in an arbitrary manner and that a decision in

this regard which deviated from the accepted or rule-

it may prejudice case of either party, it is noticeable that

peiiiioner has filed a grievance petition/representation
before the competent authority for reconsideration of the

trarisfer order. Said representation or departmental appeal

has not yet been decided. We would not like to intervene

in the matter at this stage. The competent authority is

however directed to decide departmental representation

Abdul Saboak® /

(D.8) WMNMMM
. HON'ELE MR. JUSTICE WIOAR AHMAD




3 ' )

of the petitioner at the earliest, preferably within fifteen

L. §

days of receipt’ of this order. Till decision of the
competent authority, the impugned transfer order dated

06.05.2021 shall remain suspended.

With these observations, the instant’

constitutional petition stands disposed of.

Announced
D: 20.05.2021
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This certificate is awarded to Mr/Miss.__ 1.

Maotonnmad Favar A wo
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“EE%ENN&& A V’EUK ATION & POLIO ammﬁ"‘mgm
EEE&TE%EC? UPPER DER”

>

f—w&’»—n ok e a R '
District Evdergency Operation Conter
. Upper Dir Lo

r the outstanding performance in EPI/PE acnvmes & dedication to the noble cause of

IN

DF’CC Chamﬁ'f;gu‘;;ﬂc;mumi.;ssibtmr
. Upper Dir

|
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This cert;ﬁcate is awarded to

Dr. Dwhammed Fagr DHO due to his/her tireless efforts, devotion,

dedication, active contribution and managing the response in fight
against Polio. | | ’

We pay speczal trzbute to your services in the field of fighting against
Polio for the Natzonal cause. |

- Upper Dir

wut [rr I
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‘This certificate is awarded to front Line worker

Mr./]\/fst. Dr.Muhammad Fayaz DHO Dir due to ﬁis/ﬁcf tireless efforts,

devotion, dedication, actwe contr zﬁuﬁon and managing the reé"}ronse
in _fzgfft against the COVID-19 Pandemic.
We me goecza[ tribute to your services in the fzefcf c_)f fzgﬁtmg agamst

COVID-19 for the District.

.........

” ]:)epuw 4 mmlssmner
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Is hereby awarded to:

MrDe 7. Fempns Al DA Tank.

In recognition of services rendered for the margmahzed community of District Tank
in connection with the conduction of free eye camps held in different areas of District Tank i-¢ DHQ Tank,
category D Hospital Amakhel, RHC Gomal & BHU Dabbara.

I WlSh h1m success m hlS future endeavors

AN S
G I L S L b e PRNL AP L L T T T T R R A A IR g

Qe : . ﬁéee_@@

Barkat Ullah Khan Marwat ] Dr Akhtar Nazit Warraich
Commissioner D..Khan Divislon

Deputy Commissioner Tank

LY L TR TS redrr a e s - -
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No. 968 st pated | /pb 7 2021

To \
The Secretary Health Department,
Government of Khyber Pakhtunkhwa,
Peshawar.
SUBIJECT: - ORDER IN APPEAL NO. 574912021, DR. MUHAMMAD FAYAZ ALL

I am directed to forward herewith a certified copy of order dated

10.06.2021 passed by this Tribunal on the above subject for strict compliance.

End: As above B \

M
REGISTRAR —
KHYBER PAKHTUNKHWA
’ SERVICE TRIBUNAL

PESHAWAR.




" BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 5749/2021

f : Dr. Muhammad Fayaz Ali....................... S PP Appellant
Versus
: ' - .Government of Khyber Pakhtunkhwa & others ....................... Respondents
Index
S. No. Description ‘ Annexure | Pages No.
1 Signed Comments ‘ 1%
2 Affidavit Y
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 5749/2021

Dr. Muhammad Fayaz Ali...........coooiiii Appellant

Versus

Government of Khyber Pakhtunkhwa & others ....................... Respondents.

Affidavit

Rt Jaffar Ali, Assistant (Litigation Section), office of the Director
General Health Services, Khyber Pakhtunkhwa, Peshawar, under the directions of
the Competent Authority, do hereby solemnly affirm that the contents of the
parawise Comments are true and correct to the best of my knowledge and belief

and nothing has been concealed from this Hon’able Court. -

Deponent‘ . %




o BEFORE THE HONORABLE KHYBER PAKHTUNKHWA -
| SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO. 5749/2021
Dr Muhammad Fayaz Ali ...............coooeenie. PP PPTOPOPN Appéllant
o Versus
Govt. of Khyber Pakhtunkhwa through Chief Secretary and others............. Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 TO 3

Respectfully Sheweth: That the respondent submitted as under:

PRELIMINARY OBJECTIONS:-

(")

i

That the Appellant has got neither cause of action nor locus standi to file the

instant Appeal.

. That the Appellant has filed the instant appeal just to pressurize the

respondents.

. That the instant Appeal is against the prevailing Law and Rules.
. That the Appeal is not maintainable in its present form.

. That the Appellant has filed the instant Appeal with mala-fide

~intention hence liable to be dismissed.

. That the Appeal is badly time barred.

. That the Honourable Tribunal has no Jurisdiction to adjudicate upon

‘ghe matter.

. That the instant appeal is bad for mis-joinder of unnecessary and

non-joinder of necessary parties.

. The impugned transfer Notification has been issued in accordance

with Section 10 of the Khyber Pakhtunkhwa Civil Servant Act 1973.



Government of Khyber Pakhtunkhwa,
Health Department |

Dated Peshawar the 12" February, 2021

NOTIFICATION

NO. SOH{HDVE.V/44/12021  The Competent Authority is pleased 1o order
Posting! transfer of the following dacters, in the best public interest, with immediate
effect:- " : ' -

1 SiNo | | '
_Name - . From _ To
1 Dr. - Muhammad | Oistrict  Health  Officer Report 1o Directorate.
' Fayyaz Ali, | (B5-20). Die (Upper} in General Health
{Management Cadre | OPS ' | Services. Khyher
1 BS-19) ' p Pakhiunkhwa Peshawar |
2 {Dr. Fazat Basi, Medical Superintendent, | District Health . Officer
Principal Medgical | THO Hospital Chakdara, | {BS-20), Dir {Upper) in|

Officer (BS-19) | Dis {Lower)  |his own pay & scale.
_ Vice S.No. 1 -

Secre-tai‘y iHeélth
Government of Khyber Pakhtunkhwa

Copy to the: neral, Khyber Pakhtunkhwa. Peshawar.

countant Ge . _ ;
1 gfrf;i o General Health Services, Khyber Pakhtunkhwa, Peshawar,

Deputy Commissioner. Dir {Lower & Upper). “
DHO, Dir {Upper).
DAO. Dir (Lower & Uppert. .
MS THQ Hospita! Chakdra, Dir {Lower}. ‘ . _
o he Director {IT). Health Department, with the direction to vpload ‘the
Depu jor: ©n ofﬁcial,website. A ]

8 PS' to Mirtster {or Health Departmenlk;(hybe; Pakhtunkhwa.

: . fment, Khyber Pakhtunkhwa.
g. PSto gecretarny Heaith Depa y wa.
1

.ﬁ.Uoctb:rsCOﬁ mes ‘ : f N

E- RLY Y S
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Dated Peshawar the 1"r" Febryary, 202 1'.‘

NOTIFICATION

.NO~ SOH{HDYE V4412021 The Cornpmen'[ Authority is n.efmed to order

Posting/ transﬁer of the fo!rowmq doctors m !he bpst pubhc anler st, watﬁ !mr"om:;!n S

e‘fec‘- | O | | o P
_ TL S&’Nog Name S F.’rom ST . To
4 ] : l ' - \; ,, .
| B Dr. Muhammad ‘District Heauh Otﬁcer Report 'O Direclofate
- : ‘ Fayyaz - Al E}"-‘» -20).- Dir (Upper} LR _Generwl . Heaith
— b (Managément Cadxe oPs | Gervices. - Khyoetl
Cotmsetgy B -'_..:Pakhtn,nkhwa Peshawar |
i T - l S ' 1
2” . Dr. Fazat Basi ‘Medical Rupemntendpnt District’ Hna{th O“rcvr'_‘
| Principal Medical :THQ Hoc,pua! Chakdara, | (BS-20}, D \U'ﬁpen in
| Officer (88-19) fOnr (Lowpr) { his own pay & scai

Vice SNo. 1

o Secretary Heaith .
Government of Khyber Pakhtunkhwa :

Copy 10 . pakht khwa, Peshawar
neral Khybe.r akhtyn
' .‘i. gcrt;g:g:%’l foal HeaNh Services. Khyber pPakhtunkhwa, Peshawar
' 225’ 'DZEDU’(V Camm:ssnonef Bir {Lower & Upper)
% . DHO, Dir (Uppef . S -
. , Wer & Uppef) : - -
> DAO DH‘ o Pllaf Chakdxa Dir (Lower) o S : l
& (T Heaﬂh Depanm;ent wilh the direction to upload the

< Al o fﬁcnalwebsnle
;no‘l.lfica HOT {or Health @.:paﬂmcni Khyber Pakhlunkhwa. .

8. PS.toi iéd;nlswfoneauh Deparment. ! Khyber Pakh:unkhm ‘

= . pS1 . ﬂ .

RV 2@~Doctor5'mnﬂemedr ‘ p S

| ‘ ‘ | * (Latif Or Rchr an)
Sectzon Officer¥E-V) '




HEALTH DEPARTMENT

Dated Peshawar the December 14, 202

d
NOTIFICATION
NO. SOA(E-V)IZ-ZIZOZ‘! /3 13 The Competent Authority is pleased to order

@ - - posting/transter of the fotlowing doctors the best pubiic nterest, with Immediate =~ =%
effect.-

[NAME OF DOCTOR FROM T 70
'Dr kA Jal Hospital

| Dr Ikhliar Al Wating ‘or posting || Central
i Managemney Cadra Peshawar  against _the
!(8&:-19} ‘vacant nost of Principal

——

_ Udedical Officer (BS-19)
[Dr. Fazal Relinan, viaing ‘or posting | DHQ Hospitai KDA, Kohaf’,’
| Principal Merdcal agamsi ine vacani post E
(Off.cer (BS. 13 : ‘ i
{Dr, Muham=ad Rahou Wiauny for posting 1[?30'4:' Nasearullah Khan |
Principal Fiedcal 'Babar tdemonal Hospital {
'Officer (BS. "9 Peshawar  againt  the
vacant post i
. — - e e — M —————
D Tahea b AU vostig | Benazic Bhut Shaheed |
| Prncinal SR TR Peacnung Hospital §
Officer(BS- i1y Abootiabad  against thel
5 _vacant post -
'/hDr . Najma  Krasoor ANal G i) Police & "—s‘enﬁég
| Principal Dt Hosoita! Peshawar
;-S_L,'_."_r;eon (851G ayanst ine vacant Post [

SECRETARY HEALTH
GOVERNMENT OF KHYBER PAKHTUNKHWA
Endst. of even No. & Date.
Copy 1o the - a

Accountant General Khybe: Pakhtunhhwa, Peshawar
Director General Heaith Seruces. Khyber Pakhtunkhwa, Peshawar,

All concerned District Health Officer, Knyber Pakhtunkhwa

Alt concerned tedica! Supenntendent, Khyber Pakhtunkhwa N
All concerned Disinct Accounts Officers Khyber Pakhtunkhwa

Deputy Director dT)  Health Department with the direction to upload the

. notihcation on ofiicigi wvebsie :
7. PS to Minister for Heal Departiment, Khyber Pakhtunkhw
8 PSto Secrefary Health Depariment, Khyber Pakhtunkh
9.

Db

. Doctors concerned, 1yl 1 2/)02' .
10. Personal file of the doctors Concerned s,
, g (TERMAs ayyus) ! - o

SECTI|ON OFFICER (E-V)




BN FACTS S

v

l.

2.

Pertains to record.
Correct to the extent that the appellant was posted as DHO Dir

Upper in his own pay and scale (OPS).

Correct to the extent that the appellant was posted as DHO (BPS;

20) Dir Upper in his own pay and scale vide Notification dated
18.03.2020. |

Correct to the extent that the appellant was transferred from the

post of DHO with the direction to report to DGHS vide

Notification dated 12.02.2021 by the competent authority in the

public interest.

Correct.

Pertains to record.

Pertains to record however the appellant being posted on OPS
having no right to remain on such post hence he having no remedy

in law however reply to the grounds are as under:-

ON GROUNDS:

A.Incorrect the impugned notification dated 12.02.2021 is in

| accordance with law rules and principal of natural justice.

B. Incorrect as per'Section-IO of the Khyber Pakhtunkhwa Civil
Servant Act 1973 a Civil Servant may be posted any where
even outside of his cadre where the Competent Aﬁthority want
to utilize his services.

C. The para is based on mala’fide, misleading concocted hence
dénied. Normal tenure as per transfer posting policy is two
years however the competent authority has been empowered

" by Section 10 of the Khyber Pakhtunkhwa Civil Servant Act

1973 to transfer a civil servant at anytime to any other post

‘even outside his cadre or province provided his terms &
conditions of service is not affec,ted .As per dictum, laid
down by the apex court, in 2020 PLCCS 1207 Supreme Court,

PLACE of service ....Prerogatives of empléyer...Govemment

servant was required to serve any where his employer wanted him

to serve; it was not a choice or prerogative of the employee to claim

aright to serve at a place that he chose to serve.

%,




€

Simildrly in another judgment reported as 2004 PLC

(CS) 705 S.C. It has been laid down that civil servant could not claim

posting at a particular station or at the place of his choice. Competent

authority, under S 9 of the Punjab civil servant Act 1974, was

empowered to transfer any civil servant from one place to other at

anytime in exigencies of service or on administrative ground.

D.

Incorrect as per transferred posting policy of the Government
normal tenure is two year however the appellant being a junior
officer of BPS-19 was posted in his own pay and scale against a post

of DHO (BPS-20) hence the same posting does not create any right

in favor of the appellant to remain posted on the same post but it is

within the domain/prerogatives of the prov_incial government to
utilize his services. The Supreme Court laid down a dictum in a
reported judgment 2018 SCMR page-1411"posting and transfer of
Civil Sér\}ant on his own pay and scale basis (OPS) such
posting/transfer was not legal permissible”. ;

Incorrect the impugn notification dated 12.02.2021 his been issued
by the Competent Authority in accordance with Section-10 of the
Civil Servant Act 1973.

Incorrect as per paras above

G. Incorrect as per paré D.

J.

K.
L.

- Incorrect as per judgment of the apex Court each case has different

facts and circumstances and each is to be decided on its. merits detail
reply has been given in paras above. | '
As per para H

As per para A

[ncorrect the impugned notification in accordance with law and rules

As per paras above

M. Legal however no right of the appellant has been violated as posting

N.

on OPS against higher post is within competence of the Authority
however the same does not create any vested right in favor‘of the
incumbent

Legal however the respondents also seek permission of this-

honorable tribunal to adduce other grounds during final hearing.




’ "?RAYER: :

It is therefore requested that the appeal of the appellant may
kindly be dismissed with cost.

¥ —
Director fGeneral Health Services Secretary Health Depa

Khyber Pakhtunkhwa - Khyber Pakhtunkhwa
Respondent No-3 ‘ Respondent No-1&2

g,



BEFORE THE HONOURABLE KHYBER

PAKHTUNKH\X/A SERVICE TRIBUNAL PESHA\X/AR

in Re:.

-|Serv1ce Appeal No 5749/2021

Muhammad Fayaz Ali

-----------

SO ST Appellant

Versus

Govt. of KPK-through
Chief Secretary & others ... ..

1IN D

ooooooooooo

Respondents

S# Description of Documents” | Annex,

Pages

Rejoinder

1-6

Affidavit

7

wiN|—

| Copy of Order dated 13 09 2019

8-13

Dated: 27.07.2021

Through

Advocate
Htgh Court Pesha




e

BEFORE THE HONOURABLE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servnce Appeal No 5749/2021

: Réspecﬁtfully SheWe_th: :

Preliminary Objea‘(bnf.{ b

Muhammad ‘Faye-i Ali ..... Appel‘l_a’nf_ e

Govt. of KPK through SR L
Chlef Secretary &others ... oo, e Respondents .

REJOINDER/REPLY OF

'PARAWISE COMMENTS

. N
|

.1 .

All the preliminary - objectlons réised' by the

l

'respondent department are lrrelevant Vexatlous -

and are wnthout putting, hence not tenable o

Appellant has cause of action and locus stendi

The appellant for the recii'ressal of their grievances
_ B e

which the appellant has |b‘een'dealt without lawful

authority by the reSpondefant departfnents




|
— E!,..—-

'

v

1

1

"The appeal of the appeillant' is.according to the

prevailing law, Rules and regulation.

The appeal is malntamable in its present form

furthermore the reply has not pmpomt any non- o

- ‘ma_intamablhty or found lp;the ap_pe_al.

10.

The appeal is based on mfal_a_fide; intention.
The appeal is well within time.

The Hon'ble Trjbunal hzaia_s,:go’r _the,_'jurisd_icti_on to i
adjudicate upon 'the_matt{ér_,
The appeal of the appellarlpt_sis-_ not bad for misjo'inde_r

and'non-rejoinderifor neci‘.:ess_ar‘y party.

The respondent department has not shown or

pmpomt any mlsjomden or non onnder in. thelr
1

parawise comments.

The nmpugned transfer order/notlﬂcatzon has been‘

issued -in vnolatlon of law rules regulatlon and :
3

postmg transfer policy of- CIVII Servant hence not -

0 .
tenable in the eyes of law Furthermore on the

f‘strength lmpugned notlhcatlon/transfer order the

appellant depnved of hIS salary since March 2021




'

—
Ll I
’

which is the fundamental riights of appellant to draw

his salary. | E

REJOINDER TO COMMENTS ON FACTS:

1.

Para No.1 need not rejoinjd_er_. Para of the.ap'peal' is

~correct and is according with rules kept in the office B

~ of responden_‘_itd‘epartmentt'.f_f“;-»-'

‘ ln response to Para 2 lt s submltted that the para. "

has been admitted correct by the respondent._‘
department to the extent of postlng as DHO Dlr

Upper The appellant bemg Management Cadre

Officer was rightly posted as DHO Dir Upper but. :
on the extent of the llnpugned transfer order/.
"notrﬁcatlon and General ('adre Offlcer of BPS 19 has';‘“- |

~ been posted as’ DHO Dlr Upper WhICh is clear cut. .

v101at|on of the rules anc]j pollcy lt is pertlnent to

mention here that the rleSpondent department is’

glowing hard and_ cold in‘one and he same breat‘h as

the respondent, departlm'ent’ on one. ‘hand__pis

depriving BPS-19 NManagement Cadre Officer from

the DHO post but:!;-]on;tl';)e other hand respondent

| e |
department posting a EiSP'S-l8 officer of General




- comments is that

Cadre. Infact that the respondent stance in parawise

“DHO is BPS-20 -post anc@i the appellant posted as
OPS, but a general cadre doctor of BPS-l9lhas been .

posted by the respondent department which shows

~there malafldely and favormg a blue eyed offlcer on

the behest of polnttcnan

It is worthy to menthnlng here that H‘on"b‘-‘le

Serwce Tribunal in a )udgment dated 09 08 2019':-‘ |

rendered in servrce Appeal No 823/2019 transfer of_f o

ge neral cadre doctors agalnst Management Cadre_ |

posts was held lllegal and unlawful the respondent' o

department was further dlrected to recall all the

‘pOS’fIng orders of Medlcal Offlcers/Semor Medlcal- o

_ Offtcers of the General C;adre agamst Management 4:

Cadre It is hlgh time tha thls illegal prac-tlce is laid

to rest once for all and those who mlslead thelr : S

super:ors and vrolate the aforementxoned poltcy o

| -
should be proceeded urfder E&D Rules 2011 and"

thereafter be glven exemplary pumshment (Copy -'

‘of Order dated 13.009. 2019 is attached)




> |

' , | -

In response to the Para 3 it is submitted that the

detailed reply is given in/ Para No.2' of rejoinder,
S | | o

hence the respondent department s blowing hot

and cool in the same way- as mentioned above,

" which has been explain in para 2 above.

n response to Para 4 of the: parawwe comments lt is

, submrtted that appellant belng management cadre

"offlcer has been transferred and substltuted by BPS

l9 grade offlcer of general cadre which is clear cut:.‘ T

violation of the law, rulcs regulatlon and transfer.g E

- posting pollcy Furthermc';re the appellant has also

been deprlved of hls salary since March 2021 for no o

fault on his part: '

- -Para No 5 need no rejomlder“ blei-ng:'alreacly'expjlé‘ih, :
Para No 6 need no reJomder as, no comments in the'v‘A

'-para. e
l

Iy response to Para No 7 lt is submltted that stance | - T

of the appeal is self explanatory and the appellant'w |

has the rlght to come to Hon' ble Trlbunal for his




GROUNDS-

redressal of his grievance on the ground mention in

the appeal

Dated: 27.07.2021 . Advocate

All the Parawrse comments submltted are lrrelevant

Various and without puttlng.-

The ground menti'oned I~i.n' the . appeal of t-'he

o appellant are lawful accordmg to the rules and |

dlctum/authorlty provrded by the superlor Judlcrary' L

of the country.

It is therefore humbly requested that the appeal |

of the appellant may please be accepted and besnde R

prayers made in the appeal the salary of the.....g-W
-appellant Wthh haS!been wrthheld by the' v

respondent department srnce March 2021 wrth full-ﬁf-..'

l

consequenttal beneflt ma«l/ also be released
d

y Peﬁm

Through

Mahk Ahmad Javed

High Court Peshawa
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BEFORE THE HONOURABLE KHYBER
PAKHTUNKH\X/A SERVICE TRIBUNAL PESHA\X/AR

In Re !
Service Appeal No. 5749/2021

Muhammad Fayaz Ali ...... e enaanas -._' ....... Appellant v
Versus -

Govt. of KPK; t—hfough - o
Chief Secretary & Others P Ceve e Respondents";

A F F 1D A V 1T A |
l, Dr. Muhammad Fayaz Ali Son of Mallk Abdur Rehman e
'R/o Malik Abad, Landl Arbab Peshawar do hereby, E

solemnly affirm and declare on oath that the contents of '

the accompanylng re)omder/reply are true and correct to

‘the best of my knowledge and belief and nothlng has -

been kept concealed from this Hon ble Court.

‘[-- o
RN | ‘.

|

i

I
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' Re-subniiitte.j &

Fakl fulchwv

Distilyber

Qervice _Appeal No
b Ur Rehman, De uty DHO Sub Division Da ¢ |
%Y II\E}?;; ' . P ............. * ............ App‘e\laﬁff"“‘“ Tounal.
. oy . - Binry NC. L __‘:’?___ .
o / 1/ G'Ovemmem of 1(.1"1( through Chief Secrétary -Civil _Secretariét - |
o Peshawar-
2. The Additional Chief Secretary FATA (Mergec_\ Areas) N
-E Secretary,l‘-lealth Department, Govt. of KPeshawar . -
4. Director Health Services, FATA . Khyber pakhunkhwa, Peshawat
(Me.rged Areas) . L : L
5. Dr. Naik Muhammad .Managemem‘-Cadre under transfer.-.as“-‘Deput.y

R '@fe@c,.uﬂ
: @gn@trar o
BEIEI S

"I_’_RJXYER:-‘: o R o
and filpd. _ ACCEPTANCE OF ‘TH S, SERVICE APPEAL 0
. \ T ORDER 12-11-2018 MAY. KINDLY BE SET-ASIDE

AND THE Al?PELLAr;{T' MAY BE ALLOWED TO.
ON HIS ALREADY

w
CONTINUE 115 PUTIES § ALREADY
"SUB DIVISION DARA ZINDA

- et trar °
"-A\ai ' OCCUPIED pOST AT

9

D.LKHAN:

Bfespcctl{u“y Submiftéd:- '
- 1 very humbly subﬁmi’tvfew lines for yodr kid :an'd sympdth{:ﬁc éoné,iderjm.(al.l.'
i, That the appellant has [been 'i‘n'\:{'\aily appointcd as, Med';ca\i l()ffnxcét :
BPs-17) vide order dated }9-\.0-.1987 and has been -réguli_xr‘i'z,ed*vide_
order dated 23-01 -1993. ( Cr)'"ponf appoinrmenf pyaer dated 1 9’.1():198 7

Cs attached as annexure )




BEFORE THE KHYBER PAKHTU’NKHWA ‘>LRVICE TRIBUNAL PESHA\WA&' .

Appeai No. 390/2019

b , ' Date of Institution ... 13, 03 2019

Date of‘Décision 31 09 2019
Dr. Nageeb Ur Rehman, Deputy DHO Sub- Dwmon Darazmda District. DL Khan. -
S I (Appe Hant)

VERSUS
Government of Khyber Pakhtunkhwa thrOL{gkli: Chief Secretary Civil Seéretariat

Peshawar and four others. o ‘ o (1lespo11oents)

MR. YASIR SALEEM, A o
Advocate g “.-  For appellant.

MR. M. RIAZ KHAN PAINDAKHEL A A _
Assistant Advocate General - - . _ e ‘For respondents. -

MR. BlLA‘L AHMAD DURRANI, _ | o .
/-\dvomte ' ' S . - For respondent no.s.

MR. AHMAD HASSAN: - MEMBER(Executive)
MR, M. AMIN KHAN KUNDi ~ o0 .l MEMBER(udiciaD s

JUDGMLNT

parties heard and record perused.

|
!
|
|
!
|

ARG‘U-\’[E\I‘TS -

02, - -Learned counsei tor the appeHant’ '1rsrued that hm mm’ﬂ appomtmem as '
. I . '
| Medical Officer in the respondent depar|tment ‘on adhoc bdbla was nolmed on. N

~19‘10..1987‘ and rogulanzed thlough ordcr ddted 23 01 1998 Since then he was -

‘pmtmmmg duty with full zeal and devotmon That he ‘was promoted as Semcn

,M;dical _Otﬁcer (BPS 18) vide notltlcatlon dated 16 04. ’7008 and. posted at bouth |

Waziristan. Later- on, 1he appelhm was posted as Medlcal Supenntendent m ‘ms .

i H}}L’k’ﬂ.]}
I

S Ve

v ' ) Pesn W
:' ’ : /d’\k \\{J@'v‘.n
. Ky ISETEN

Lmeruie ! uutu nh
CParatane AT

HMAD HASSAN: M MEMBER Alguments ot the learned counsol for the 1




',appe.llam:.‘As he “is per,tofmmg duty and not- bemg pald 50 it '1mo

own pay qnd scale vide order dated 24;‘12-70l0 and was posted. at .Agency

He'ldqualtﬁls FHospital, where he contmueld penfo:mmg duty t]ll 2013 Due to

f:l‘cquent transfers of the ﬁppellant he knockc d thc door ofPeshawar ngh Court and -
this Tribunal. Vide Judomcnt of this Tnbu%ml dated 21. .09. 2017 passed in service :

zip_peal no. 227/2017 his p1e mature {ransfer.was cancelied As the ﬂppe}lant was not

~assigned the charge ofthe satd post, thexeaftPr he ﬁlcd 1mplememat10n petmon in ’

this- Tribunal, where- undex directions were. conveycd to the. u,spondents 10 accept
his charge assumption 're-port and was su!bsequently '\cceplcd vide. oxdel dated
15.05.2018. In the meanwhile the govemment of - Khybe1 Pal\hmni\hwa_through
notiﬂcatio'n dated 30.07. 2018 re- demgnatcd the post of Agency Surgeon of FRS as-
Dcputy District Ofﬂcer due to . mergcr of erstwhlle FATA w:tl I(hybex

Pakhtunkhwa. The qppelhnt was still per tormmg duty aO'unst the post’ of Dy DHO

Sub Diviston Darazmda DIKhan Rccently the respondents tlansteucd pnvate

.|espondent no.4 belonging to Managcment Cadle agamsl the post of Dy DHO Sub-

- Division Darazinda, D.L Khan vide mder dated 12 ll 7018 It is pentment to pomt

out that this post has already-been occupied hy the app«.lhnt I culmo ag gnwed he

filed «departmental appeal on 19.1 1.2018, ;whieh remained un-answered, heﬁce. the

present service appeal. As the appellant was at the verge of retirement, therefore, -

3 .‘ 1 . . | i .. : . ) .
the impugned transfer order was not tenable Pre-mature transter wou‘id adversc—;ly o

affect vested rights ot the appellant Impugned transtel was made in wolatlon ot
| Ve

Posting/Transfer Pol:cy ot the Provmc:al Govemment Leamed COLlanI for the

<1ppeHanl further comended that since long7 sala:y of thn, appellant Ind been stOpped

. ' | —
by the respondents \vmthout assuznmg any reason It hdS added to mlsenes ~0f;,the
I:

fabor. . -

.~
: 7’7"7.
w “\;{ _!-'l”/ PENFDEEE TR 2
I . . .:..\-.'kw.;-c‘ t. anu.nn!
' e eNtaiwny
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|
\
i
|

pondeni.

Learned counsel for private res
- |

03.
Surgeon (BPS 18) was earmar

the appell'ml hails from ge

- post 01' Senior Medtca

the appellant was promoted to the post of

19) in the General Cadre and his services:

D.IKhan for further posting Vi

availability of vacant post of PMO(BPS 19)

Naik Muhammad (BPS 18) prwate respond

© Dy: DHO Sub-Division

was treated according to jaw-and rules.

04. Lear

the learned counsel

CONCLUSION
05. fhe present servi

ot tmpugned transfer. dated 12.11 2018 t

18) (prtvate respondent no.5) attached to

ked for the doetors ot
neml cadre, that is why h

| Oftficer (BPS 18) Sout
Prmmpal Medtcal Ofﬁcet (P

ide nottﬂcatton dated 05.

Datazmda DL Khan betn

ned Assistant Advocate General,

for private respondent noS.

ce appeal has been ttled by the ap

y Surgeont F. R D.L Khan/Dy DH

[10.5 atgued that the post of Agency

Mamqement C'\dre whereas

e was tt'maleued to his ortgmal

h Wazmst'm He turther stated‘that -

MOYBPS-

were- placed at the dtsposa of DHO

06. ’7017 du‘e to- non-

in metged areas. On the othet hand Dl

ent no.4 was tr 'mqteued to the post of

g a M'm'tgemem C'\dre post He

anCed‘byd

I relied .on the ar’gumentsl adv

z_' 3 EAR 3
" Sshautsd

pe!lant betng aggneved .

nrough whteh Dr. Naik Muhammad (BPS- o

Pency Surgeon FR Tanl\ was posted as :

O Sub dtVtSton D'u'\zmda D 1. Khan The

. Agenc

main grievance of the appellant ‘was tha

been ttanstened was occupted by htm

l’tted "1 09.2017 and

ﬂ\ed'by him, he was pet’tormmg duty

01d€1 d’tted 29, 02 70!8 passed on t

t thc post agamst whtch the satd ofﬁcer had

. As a: sequel to ;udoment of [hlS lrtbunal'

he 1mplementat_10n report_ -

agamst the post ol Dy DHO Sub DtVlSton E

F"'".‘.l:lp,A ) .
CEESTRR

-

PNy
‘I\"\'I; 'f/':‘Uf'n ’
. o Tt 8L

! ERYEY "‘ "(‘a\q‘

'a\, ven ’mu-




" infirmity in the posting of private responde:m'_ nd.S. '

Dara Zinda, D.1.Khan 1egularly Being at the verge of letnemcnt he ShOl,,ll.'dA' not .

have been dislocated. Transter referrcd to. above was mmle in Vlolatlon of

. : : |
Posting/Transfer Policy notified by the Provmelal Government.

06. To set the record straight, it is clarlﬁled that the .appellant belongs to the

General Cadre and in the first mstance he should not have been posted'against'the

. Management Cadre post, which was against the spmt ol notltleatlon -dated
. - i :

. |
11.12.2008 issued by the respondent- depaltment It lS astomshmg that 1espondents

trample under their feet instructions issued by them whlch is censurable. As regalds
tlle judgment of this Tribunal was concerne'_d il‘tawa_s_ a closed and past tlansactlon

As the newly re- desxgnated post of Agency Su%gedn el‘lfRslas Dy: District Ofﬁcer,.
s 4 aequel of meroer of eIStWhllC FATA with. Khyber Pal\htunkhwa vide
notification dated 30 07.2018, the post leferred to above was meant lor ofﬁcels
}Jelenging to the Management Cadre, theretore, any cl'nm of the appellant on the

said post was without any. j_UStit'l'cauon Moxeover he was plomoted as PMO (BPS- :

- l9) in the General C"ldre and hlS se1v1ce _were placed at the dlsposal of DHO-

D.IL Klmn due to non- E’lVall’lblllty of vacant post ot PMO (BPS 19): in the Merged

Areas vide notlﬂcatlon dated 05 06. 2017 Even othuwnse as Orlltel of BPS l9

- cannot work against a post'carrying lower:pa’y 5cale We.have not found any' ecal\

I
|

07. Even in the past in the recent piass l.hlS Trxbunal ‘noa ;;udgment' dated

09 08. 20l9 rendered -in service appeal 110823/2019 tr'lmlel ol General ‘Cadre

S
. doctors against Management Cadre pos'ts was held 1ile2'11 fmd unlawtul The
: ,
R | :

-respondent depar_tment was't’urthel due| ted* te uecall 1ll Llu postma o1ders of
. l

o / *T’TE‘ST nh

PETIRESTRC




!

Medmai officers ofthe Gcneral Cadre 'mamst Management

| Medlcal Officers/Senior
{ ,f : Cadxe It is h1gh time that. thls ﬂlegal practlco {5 aid to rest once for al] and those | |
‘ o '
i I,' who m1slmd their supcnors and violate tlxe atmementloned pollcy should be 3
{ proceeded under E&D Rules 201 1-and there%lter be given e\emplaly pumshment »
08  Learned counsel for the appellant fur’tr.le'r sta;ted tl-lat there wva's‘no-vac.am- post
’r of PMO (BPS 19) under the’ adnmnlstratl‘;e con-trol of DHO D.I.Khan, as was
| evident from letter dated 30.11 2017 Wthh is placed on the case. ﬁle Reportedly
has not been pand to him since lona T\o one has the right to deprwe a 01v1l
her monthly salaly It not ;3niy canses undue h’lIdShlpS to a civil

f salary:

/ servant of his/l
servant but also smack

In view of the foregoing, the appeal is dism1ssed [t is once again relterated

s of maiaﬁde/v;ctxm:zatnon on the part of' 1eqpondents
to recall the mders of posting of Med:cal Oft;cers/ Senior Medlcal Ofﬁccm

- 09.

belonging to General Cadre and posted agamst Management Cadle posts The 1ssue

!
of salary of the appellant may be resolvcd w1thout tuxthel loss of time Paltles are

left to bear then own costs Flle be’ consngned to the recozcl room.

' (A MAD HASbAN) ,
//%{/MW/OWWAM MEMBER R ‘
(MUHAMMAD AMIN KHAN KUNDD) -~ o
MEMBER ! -
T %Z é/ '77 |
: E"P‘F‘?n *& Prosens b ol Ao """" s
o X R
ANNOUNCED USRS l/l Lm T
13.09.2019 Chmviant e
. .' ”l Sl -—-~ -
_/' / o ~-'zL 3;_;',_-_;.3'*‘ S
e U Na e b s S / :

i o §‘|| nfa G} P of Copy -———--[—-9 A
| : i“{i’ﬁw of Delivery pf Cony -:-—».——r—/—v/- o “/' s
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BE!1 ()Rh lHI* KIIYBB R l’AKH I'UNKHWA SERVICE TRIBUNAL
L o PESHAWAR.
k&) |
COCNO. J1 8 /2021
In .
Service Appeal No. 5749/2021

Dr. Muhammad Fayaz Ali Vs  Govt. OF Khyber Pakhunkhwa and others.

AP]’LICA"E ION FOR IMPLEADMENT OF THE APPLICANT IN THE
ARRARY OF THE RESPONDENTS.

Respectfully sheweth:- .

—

. That the captioncd COC petition is pending adjudication before this Tribunal
cmd 1s fixed for today 1.¢ 12/7/2021.

[SW]

lhat the in the instant COC petition the pclmoner has obtained a stay order

- dated 10/6/2021 which is adversely affecting the private respondent No. 4.

3. 'That valuable right of the impleaded respondent is attached with the instant
petiion but he has not been in-listed in array of the respondent.

4. 'That impleadment of the private respondent no. 4 is as per law and rules.

It is therefore, most humbly prayed that on acceptance of thist application

applicant may be in listed in the array of respondents.




|
|
Y3EFORE THé KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

VAKALATNAMA

| PESHAWAR
C i.a-c o
ABBEAt NO: _ 11§ —  OF 2021
| o  (APPELLANT)
D Fryaz Al _____(PLAINTIFF)
N | (PETITIONER)
|
| VERSUS
(RESPONDENT)

|
|
|
Health | Defaviment 7./Mers (DEFENDANT)
|

Do hereby gpponnt" and constitute NOOR MOHAMMAD
KHATTAK~ Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any|liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorllze the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited or;1 my/our account in the above noted matter.

ot %
' o

Dated.

J
|
f - febjenTs
|

, AC%PTED .
| | NOOR MOHAMMAD KHATTAK
| UMER FARQ(MOH
" SAID /ﬂ
| HAIDER/rL{TU/

|
!

N ADVOCAlb__S
| u

e,




| |
BEFORE THE HONOURABLE KHYBER
PAKHTL:‘)NKHWA SERVICE TRIBUNAL PESHAWAR

InRe: |
Service Appeal No.5749/2021

l

Muhammad Fayaz Ali .......c..cceeiennieniiennes Appellant

I
|
|

Govt. of KPK through
Chief Secretary & others.. . ... .. e Respondents -

WRITTEN REPLY ON BEHALF

'OF THE  RESPONDENT/

APPELLANT TO THE

'APPLICATION _ OF  THE

IMPLEADMENT _ APPLICANT IN

THE COLUMN OF THE

 RESPONDENTS.

Respectfully Sheweth:

Refe!;rence to the application submitted by Dr. Fazal

' Basi‘r‘(Generél Cadre/PMQO) presently working

agajnst the ex-cadre post of DHO Dir Upper for




|

|

|

|

| - |
the',la impleadment in the Service Appeal

NO.5749/2021 (Annex-1).
| | 9

Pre/imirizary Objections:

_
a. Th?t the applicant has no cause of action to file the

ap[})lication.
|
b. That the applicant is estopped by his own conduct

. |
to |bring the present application.

C. Tha’lnt the application in hand is not maintainable in

its present form.
|

d That the applicant has come to the court with
uncilean hands, he has suppressed the material facts
frorin the Honourable Court and has tried to
misiead, hence the application deserves dismissal
on ’fhis score alone. |

e. Tha""c the present application ‘is pregnant With

malafide intentions.

| |
f.  That the applicant is trying to his: level best to

prol!‘on'g the litigation and also the agony of the

resplondent/appellant.

|

|
|
|
|




That the applicant is neither proper nor necessary

paﬁty to be included in the case.
|

Thét applicant is not aggrieved party.

~ That in the service Appeal No0.390/2019 titled
Nageeb ur Rehman Versus Govt. of KPK & others,
whjerein in Para No.7 of the said judgment, it is
exélicitly explained “Even in thé past in the recent
pass this Tribunal in a judgment dated 09.08.2019
rel%dered in service Appea/.No. 823/2019 transfer
of ;Genera/ Cadre doctork against Managing C. adfe
Pofsf was held illegal and unlawful. The respoqdént
de,éaarfment was further directed to recall all the
poirz‘ing orders of Medical Officer/Senior Medical
Of:ﬁcers_-of the General Cadre against Management
C aidre. It is ﬁzgh time that this illegal practice is laid
to Zreft once for all and those who mislead their
suéeriors and violate the aforementioned policy
5hc§9u/d be proceeded under E&D Ru/es and

thereafter be given exemplary punishment’

(Annex-1l).




Reply to the FACTS:
| .

1.

2.

|
Para No.1 is correct.
|
|
i

lni! reply to Para No.2 that the applicant is still

waking on the DHO Dir Upper Post and has
|

, L, .
,ne.llther been- removed  nor suspended in

1

ac!¢ordance to the judgment of the Hon'ble
| , ‘

| |
- Tribunal. Furthermore that if the applicant want to

review the judgment of D.B of Hon'ble Service
] |

Tritpunal he may have to approach to the

l
t .
" appropriate forum.

In tesponse to Para No.3 it is submitted that no

lega%l or vested right have been accrued to the
| .

| .
applicant, then what to speak of it intrusion.

|
I
|

Para No.3 is incorrect, hence denied. If the

applicant want to be impleaded in the case, being a

civil }lservant he has to approach to the competent

forurip by adopting the prescribed procedure, e
|
I

submitting  departmental ~ appeal to  the

Administrative Department and wait till their
|
|




I}I

NOC/permission, or wait for statutory period of

|
9O‘d1'ays to approach this Hon'ble Tribunal.

J
l
| It is,. therefore, prayed that on
| ,
| .
acceptance of this written reply, the application for
| .
| . .
implieadment of applicant being be devoid of

forcl"e, be dismissed with'cost.

| . .
,J - Appellant

o Through
|
| :
o g <
. . ]f - Malik Ahmad Javed
Dated: @ //09/2021 Advocate, -

High Court Peshawar




BEFORE THE HONOURABLE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

|
In Re: :
Servnce A ppeal No. 5749/2021

Muhamn,'wad Fayaz Ali ......... Mesmeesasenasennsenns Appellant

|
| Versus
‘ | |
Govt. of KPK through | '
Chief Seci‘retary &others .......... ... Respondents

|
i AFFIDAVIT
|1, Dr. Muhammad Fayaz Ali Son of Malik

Abdur Rehman R/o Malik Abad, Landi Arbab Peshawar

do hereby solemnly affirm and declare on oath that the

contents of the accompanying reply are true and correct

to the blest of my knowledge and belief and nothing has

been kept concealed from this Hon’ble Court.
|
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COCNO. HQ  pon

s -7

BI‘FORF THE KHYBER PAKHTUNKHWA bERVICE TRIBUNAL, /4
. - PESHAWAR.

In

Service App(,dl No 5749/’7 021

Dr. Mubammad ilsaya?/ Ali Vs  Govt. OF Khyber Pakﬁunlmwa and others.

APPLICATION FOR IMPILEADMENT OF THE APPLICAN’}F IN THE o ;
. ARRARY OF THE RESPONDENTS B

Respectfully shcwcth -

That the capuoncd COC petition is pcndmg adJudlcann befme this Trlbunal
and is ﬁxcd for today i.c 12/7/2021. o M e

el

That the in 1hc instant cOC pcml on. thc pctltlonel has obtalned a stay 01de1.

 dated 10/6/70”1 which is adver scly dffccung the private reSpondent No. 4.

bJ_

‘That va!uabk, right of the 1mp}eadcd 1cspondent 18 attached with the instant _

pc,mon bul hc has not been in-listed in array of the 1espondent

F

"That nnplcadmcm of the pr ivatc 10spor1dcnt no. 4 is as per law and rules

s Lhuclonc most humbly praycd that on acceptance of ﬂ]lS application

applicant may be in hslc,d in the array of 1csp0ndems

(DR. F
Through
| : A
NOOR MUHA AD KHATTAK
ADVOCATE '




) z* B OR[ 1111 KI Y B R PAKII ITUNKHWA SERVICE TR_IBUNAL 3 j
A o o o PE LSII/\WAR : o

1

Suvmc /\pp(,d] No \ ? L(7 /7021

Dr. Muhammdd l*ayd/ Al Vs‘ (Jovt OF Khyber Pakhunkhwa and others

APPLICATION FOR IM PLEADMENT OF THE APPLICANT IN THE
.ARR/\RY OF THE RESPONDENTS.

Rcspcctfully shcwcth:~

. That the cdptlonc,d appcal s pc.ndm;c, adjudlcduon beforc, this Tribunal and is
fixed for today i.c 1”/7/7071 | \ ‘
2. 'That the in the instant dpchll the appellant has imfmgncd a notification dated
12/2/2021 in \Ijivhich implcaded I'CSpOI.’ldt‘;nl’ No. 4 has also been transferred an
“any action against the impugned “order will a'd\'/erse]y“ affect the j:)l'i'\laté R
respondent No. 4. |

. That valuable right of the implcaded respondent is attached with-the instant

(O%)

appeal but he'has not been in-listed in array of the respondent.

e

That implcadimcnt of the pri'ﬁatc respondent no. 4 is as per law and rules.
It is therefore, most humbly prayed that on acceptance of this application

applicant may be in listed in the array of respondents.
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Dr. Nageeb Ur Rehman,
- D.1Khan .

o ‘A Golvvernrrient of KPK through Chief Secretary Civil Secretariat

.~ Peshawar.

- 2. The Additional Chief Secretary FATA

. 3. Secretary, Health Department, Govt. of KPK Peshawar.
4. Director Health Services,
(Merged Areas) : .
Muhammad Management
DI Khan.

5. Dr. Naik
DHO Darazinda

rpipac-asy
Re i‘i‘trz‘i"g '
!}?j] > 1G

 Re-su . - ‘ .
= 'mfasﬁ?iz‘.'""“ to -dasgN ACCEPTANCE

& , APPELLANT MAY BE ALLOWED TO
- Regiptrar ' CONTINUE HIS DUTIES ON HIS ALREADY
”*"\3( \q OQCCUPIED POST AT SUB DIVISION DARA ZINDA .
o D.LKHAN: L
Respectfully Submitted:-

1 very humbly submit few lines

i. That the appellant has been iniﬁaily appointed a3 Medicat Officer
(BPS—W) vide order dated 19- 10-1987 and has
arder dated 11-01:1998. (Copy

LS attached as annexure A)

, Scrvicc.Appeal No 34% O 2019

Deputy DHO Sub Division Dara Zinda Distn

Slyprer Patihtoichwa -

dervice Tiiburnal
.................................... Appellan‘f ' =
Biary Nc_i_g_é__

pa 212221

(Merged Areas).
FATA . ‘Khyber pakhtunkhwa,

Cadre gnder transfer' as’

.
RSP
! 3

. .
[N
PEASYTY

STIDRN

OF THIS SERVICE APPEAL
v BE SET-ASIDE *

for your kid and sympatheti_c consideration.

been regularized vide |
of appointmert order dated 19.10. 1987
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Appeal No. 390/2019 .

Date of Institution ... 13.03.2019
* Date of Decision  ...'13.09.2019

!

Dr. :Naqeeb Ur Rehman, Deputy DPHO SUb-DlVlSlOl’l Darazinda District D.I.Khan.
. ) G (Appel}ant)

VERSUS

' Government of Khyber Pakhtunkhwa through Chief Secretary Civil Secretariat

Peshawar and four others. - : (Respondents)

MR. YASIR SALEEM, | . |
Advocate | ' ---  For appellant.

MR. M. RIAZ KHAN PAINDAKHEL,
Assistant Advocate General | " ---  For respondents.

MR. BILAL AHMAD DURRANI

Advocate : - ~ For respondent no.5. -

MR.AHMAD HASSAN,. | - MEMBER(Executive)

MR. M. AMIN KHAN KUNDI ---. MEMBER(Judicial)
JUDGMENT

HMAD HASSAN MEMBER Arguments of the learned counsel for the

parties heard and record perused.

 ARGUMENTS

02. - 'Learned counsel for the appellant argued that his initial appointiment as

Medical Ofﬁcer in the respondent-department on adhoc basis was notified on
19.10.1987 and regularized through order dated 2.: 01 1998. Since then he was
pertormmg duty with full zeal and devotlon That he was promoted as Senior
Medical Otﬁce1 (BPS-18) vide notifi catxon dated 16.04.2008 ;md posted at South

WaZIrlstan Later on, the appellant was posted as Medical Supenntendent in his
AT TILS‘?TW

T ) : ’ : Kh\ 13, }.lhiz Feaes,
\t!\ !ul‘}uh X
l.’c.“ah AR




P> N
| ] " own pay a;ld.'I ‘scale vide order dated 24.12.2010 and was posted at Agency
Headquarters ‘:'Hospital, where he continued performing duty till 2013. Due to
Ii‘equént.ltrax;s#'ers of the appelulént, he knocked the deor of Peshgwar High Court and ’
tl%is.Tl'ibunal."‘ Vidé judgment of this T;-ibuna! dated 21.09.2017 passed in service
1 -appeal no. 22I7:/2017 his pre-mature transfer was cancelled. As the appellant was not | ,
a‘ v “assigned the qihgrge of the said post, thereafter, he filed implementation ﬁetition in 5

this- Tribunal; where-under directions were conveyed to the. respondents to accept
his charge' assumption report and was subsequently. accepted vide order dated. -

15.05.2018. in'the meanwhile the goverriment of Khyber Pakhtunkhwa through

notiﬁc_atidh 'cliated 30.07.2018, re-designated thé post of Agency Surgeoﬁ of FRs as -
| ‘Deputy Disfrict Officer, due to merger of" efrs-t-while FATA -with Khyber
Pakhtunkhwé‘l. The appellant was still performing duty against the-bo'sf,of Dy: DHO
_Sub-Di.visiorl;. Darazinda D.I1.Khan. Reéently, ‘the feépondents transferred ipri\;z\ite_
respondent n!o.4 belonging to Management Cadre against the post of Dy} DHO Sub-
‘ Dri\./is‘ion‘ D_aj:razinda, D.LKhan vide order dated 12.11.2018. It is pertinent to point
out that fhié.l p65t has already béen occupied by thé appellant. -Feeling'aggrieved, he
ﬁ]ed's:lepart_lllnental.appeal on 19.11.2018, which rélﬁained un-answered, hence, the

' present-se_r\"/ice appeal. As the appellant was at the verge of retirement, therefore,

the impugned transfer order was not tenable. Pre-mature transfer would adversely

affect vested rights of thé appellant. Impugned transfer was made in.violation of
Posting/T rénsfer ff'o]iqy‘ ofjhe P'rovincia.l Govémment. Learned counse!l for the
appcllantfﬁrther contended that since long salary of the appellant had been stopped
by the x'esl'!aondents without a"ssi‘gning any reasoi. It has added to niise’ries of the

.app:ellant. As he is performing duty and not being paid so it amounts to forced

labor. : .
: , _ , - ATETESTED

Servive b ridrgand
Foslaiavo




: the appellant, hallS from szeneral cadre, that is why h

D.IKhan for further postin

Naik Muhammad (BPS-18) prwate 1espondent no.4 was tr ansterre

- 04 Leai'r)ed Assistant Advocate General relied on the arguments advanced by

the learned counsel for private respondent no.5.

03. . Learned counsel for private respondent no.5 argued that the post of Agency

Surgeon (BPS 18) was earmarked for the doctors of Management Cadre whereas

e was tlamlerred to his original

post of Semor Medlcai Otﬁcer (BPS 18) South Wazmst'm He further stated that

the appellant was promoted to the post of .Prmc:lpal Medical Officer (PMO)(BPS-

19) in the General Cadre and his services were placed at the disposal of DHO

g vide notification dated 05.06.2017 due to non-

' avallablllty of vacant post of PMO(BPS 19) in merged areas. On the other hand Dr.

d to the post-of

Dy: DHO Sub Division Darazmda, D.IKhan, being a Management Cadre post He

was treated! according to law and rules.
|

-
Co

CONCLU SION

05. The present service appeal has been tlled by the appellant .being aggrieved -

,ot lmpugncd transfer.dated-12. 11 .2018 through whlch Dr. Naik Muh'\mmad (BPS-

: 18) (prlvate respondent no.5) attached to Agency Surgeon F. R Tank was posted as. .

. Agency Surgeon F. R D.L Khan/Dy DHO Sub-division Darazinda D.I.Khan. The

main grievance of the appellant was that the post against which the said ofﬁcer had
| .
been trarllsferred was occupied by him. As a sequel to judgment of this Tnbunal

dated’ 21.09.2017 and order dated 29.02.2018 passed on the implementation report

l :
iled by him, he was performing duty against the post of Dy: DHO Sub-Division

PR
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Dara Zinda, D.I. Khan regularly Bemg at the verge of retuement he should not

, have been dlslocated Transfer referred to above was made in v1olat10n of

|

Posting/Transfer Policy notiﬁed by the Provincial Government.

‘06. To eet tne Arec'ord strai.gh.t, rt ie clariﬁed that .the appellant_ bel_ongs to tne
Gen’erai .Ca?dre and in the ﬁrst in.stanoe,‘ he should not- have been posted agaids_(t the
Management Cadre post, whlch was against the spirit of notlhcat:on -dated:
11.12.2008 'issued by the respondent departmenti It is astomslunsz that 1espondents

‘@ .

trample under thelr feet lmstructlons issued by ‘t.hem,.whrch is censur able. As regards
the judgment of this Tribunal was com_:erned it was a closed and oast transaction.

" As ‘rhe new{y re-designated post of Agency Surgeon of FRAs as Dy: District Officer,

as a sequc-{:il of mergér of erstwhile FATA with Khyber Pakhtunkhwa _vide
notiﬁcation; dated 30.07;‘20i8', the post referred to above was meant for officers
belonaing ti) the Management Cadre, therefore anv claim of the appel‘lant on the
said post was without any ]ustlﬁcatlon Moreover he was promoted as PMO (BPS-

019) in the General Cadre and hlS services were placed at the d:sposal of DH(;
D.LKhan dll.le to non- avaxlablllty of vacant post of PMO (BPS 19) in the Merged
Areas vide notification dated 05. 06 2017 Even otherwise as ofhcen of BPS- 19

© cannot wor!fc against a post carrying lower pay scale. We have not found any legal
g .

infirmity in the posting of private respondent no.5.

| ..

07. Even. in the past in the recent pass this Tribunal .in a iudgment dated

|
09 08.2019 rendered in service appeal 110823/2019 tnansfel of General Cadre

doctors aezamst Management Cadre posts was - held illegal and unlawful. The

respondent depar‘tment was further directed to recall all the posting‘ orders of"

k ' ATTESTED

. l ’ o Khv.ﬁ,",“.,. P i K OE
- ’ oy pritraaal
¥ 4!143!:1 hakindy




Medlcal Off' cers/Senior Medlcal off' icers of the General Cadre against Management

Cadre It is hlgh tnne that this 1llegal practice is laid to rest once for all and those

who mlslead thenr superiors and vnolate the aforementloned policy should be
/ proceeded under E&D Rules 2011 and thereafter be given exemplary punishment.
- 08 Learned counsel for the appeliant further stated that there was no vacant post

? , ot PMO (BPS 19) under the’ admlmstratnve contro] of DHO DIKhan as was.
[

/ ewdent from letter dated 30.11 2017 whlch is placed on the case f le. Reportedly

r/‘ ... salary has: not been pald to lnm since Iong No one has the nght to deprlve a cmf

selvant of his/her monthly salary. It not only causes undue hardships to a civil

sel'va11t but also smacks of malaﬁde/victimization on the part of respondents.

-09. In view of the foregoing, the appeal is dlsmlssed It is once agam reiterated

‘to recall the orders of postmg of Medical Officers/ Semor Medical Officers
belongmg to General Cadre and posted against Management Cadre posts The issue
ot salaxy of the appellant may be resolved w1thout further loss of tirne. Pames are

- left to bear theu own costs. Flle be consigned to the record room.

{AHMAD HASSAN)

%/ /s pterts Py w1 s MEMBER

(MUHAMMAD AMIN KHAN KUNDI)

' firate of Prose smm'-?-»! af A npii “"m -

" ANNOUNCED I 2bho0
13.09.2019 T anri e ,_ﬁ._,f)é,/f— S
Feriified to bure opr TR —

Yo/
'1‘)1 ’"’-4—»--—-'—“"‘ e ongfem e

."":' B N rre of Top il o s
!\in %‘m ! e , L_/ (P f)/
Sorvice i ‘uuwm Date of {Compicciian of O b""

/ 27
Pbbha‘w‘” QMe of Delivery of Copy [
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

Datled Peshawar the December 14, 2021

y i —

"NOTIFICATION.

NO.

SOH(EM!Z-ZIZON/QB 3 The Competent Autharity 1s pleased lo order

posting/transfer of the following doctors, in the best public interesl, vath immediate

A effect -
g | SXO | NAMEOFDOCTOR |  FROM | YO |
) M1 Dr Iknhtiar Al, Wéntrng for posting | Centrat  Jai  Hospial
| Managemne! Cadre Peshawar agamnst the
. v 1 {BS-19) : vagcant posl of Pnncipal|.
‘Medicat Officer {(BS-19)
2 | DOr Fazal Renman. | Walling lor posting | DHQ Hospital KDA, Keohat |
: "Principal Medical| aganst the vacanl post
Officer (BS-19) -
3 | Or. Muhammad Rafique| Warting for posting | Govl  Maseerullah  Khan
4 Principal Medical : Babar Memcnal Hospital,
Officer (8S-19) ] Peshawar  againt  the
vacant post
! | 4. Dr. Tahira Ibrahim, Waitng for posting | Benazie Bhutto Shaheed
Pnncipal Medical] - Teaching Hospnal
Officer (BS-19) . Attotabad agains! the
L , vacant post
5 Or.  Nama Khatoon| Waiting for posting | Police a Services
Prnncipal Denta! Hosoital, Peshawar
Surqgeon (BS-19) against the vacant Post -

Endst. of even No, & Date.

SECRETARY HEALTH
GOVERNMENT OF KHYBER PAKHTUNKHWA

Copy to the:-

Ler S E 00N AN N RPN

7
8
9
1

Accountant General, Khyber Pakhtunkhwa, Peshawar,

Drrector General Health Services. Khyber Pakhtunkhwa, Peshawar,

Ali concerned District Health Officer, Khyber Pakhtunkhwa

All concerned Medical Superintendent, Khyber Pakhtunkhwa

All concerned District Accounts Officers. Khyber Pakhtunkhwa

Depuly Dureclor (1T). Health Deparimenl, with the direcltion o upload the
nohfication on official website ’

PS to Minister for Health Department, Khyber Pakhtunkhw

PS to Secretary Health Department, Khyber Pakhtunkhwa. '
Doctors concerned. uq/ (SL!W! :

0 Persona! file of the doctors Concerned

(TERMAS AYYUSB)
SECT/ON OFFICER (E-V)

Scanned with CamScanner
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-~ Government of Khyber Pakhtunkhwa

8,, N Health Department
S0, .,
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. M S e b ,'. - ¢ 4. . T evens o, L Y e . . ——
T e e - Dated Peshawar the September 09, 2021
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NOTIFICATION

NO. SOH(E-V)/4-4/12021 WHEREAS, Dr Muhammad Fayyaz Al
Management Cadre (BS-19). Ex-District Health Officer, Charsadda was proceeded
under Khyber Pakhtunkhwa Govt Servanta {Efficency 8 Discipling) Rules 2011 on

account of negligence and mismanagement in the treatment of a six years old snake
Briten chuld (girl) who expired due to non-availabiity of Ant-Snike venom culmmnating
iNlo the loss of precious hfe of human

AND WHEREAS, a Fact Finding Inqunry followed by Formal Inguiry Lmde; Heaith
Department’s and as per recommendations of the nquiry Commuttee Or. Muhammad
Fayyaz Ali. Management Cadre (88-19), Ex-District Heallh Officer, Charsadda for
'mposition of major penalty of misconiuct under Khyber Pakhtunkhwa, Civil Servants
(E&D) Rutes, 2011

AND WHEREAS. the Competent Authonty (Chief Minister Khyber Pakhtunkhwa)
Issued him a Show Cause Nolice wvide lelter No SOH {E-V)/4-472021
dated 10 02 2021 for IMposing majar penaity of "Removal from Service” lentatively,

AND WHEREAS, the Oppostunity of personal hearing was given to the accused on
03.08.2021, and was personally heard

NOw THEREFO!@!:E':;';:’:, In excrcise of the powers conlferred under Rule-14 of the
Khyber Pakhtunkh\&a Civil Servants (E&D) Rules. 2011 and all such powers in that
behall, the Competenl Authority (Chief Minister, Khyber Pakhtunkhwa) 1s pleased to
mw_@&éﬁﬁ_ﬁfﬁiﬁf%ﬁ&aﬁenaity of “Reduction to a lower stage in a time scale”
gmﬁ&ﬁilm‘t‘fﬁa%ﬁ‘eﬁﬁﬁawaz Ali. tanagement Cadre {3S-19). Ex-Oistrict Health
«~OlficermGhs :'\';'acvjda‘&ifdr his above mentioned acts of omission & commission, with
immediéigz E'e’f_?ect:” ‘
R SECRETARY HEALTH
COVERNMENT OF KHYBER PAKHTUNKHWA

- Endst. Of oven No. & Dato,
Copy to the:- - o _
1." Principal Secretary.to Chief Minister, Khyber Pakhtunkhwa,
2. PSO o Chief-Secretary, Khyber Pakatunkhwa.
3. Accountarnt General, Khyber Pakhtunkhwa,
‘ /4' Director General Health's rvices, Khyber Pakhtunkhwa.
#-. 2" PS to Minister-for Heaith Dep i 3t Khyber Pakhtunkhwa,

6. . p'SlA(o SB"?feIa hyber Pakhtunkhwa. P \/f"p]
N)

7 Doctor cone 0)

s
(LATIF HMAN;
SECTION OFFICER (E-V)

_/‘

e
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'~OWn pay and scale vide order dated 24.12.2010 and was posted at Agency

Headquarters Hospltal where he contmued pen‘ormmg duty till 2013. Due to
trequent transters of the appellant he knocked the doeor of Peshawar High Court and

this Tribunal. Vide Jjudgment of this “Tribunal dated 21.09. 2017 passed in service

.appeal no. 227/2017 his pre-mature transfer was cancelled. As the appellant was not
fassxgned the charge of the said post thereaﬁer he filed xmplementanon petltlon in
tlns-Trxbunal, where-under directions were conyeyecl to the. respondents to accept -
~ his charge assumption 'report and was snhseqhently, accepted vide order dated.
'1'5.05.20‘18. In the meanwhile the govern"ment of Khyber .Pakhtunkh\ya through-
| notlhcatlon dated 30.07.2018, re- de51gnated the post of Agency Surgeon of FRs as -
| Deputy District Officer, due. to merger of erstwhile FATA with Khyber
‘Pakhtunkhwa. The appellant was stil] performmg duty against the post of Dy: DHO

| :,Sub DlVlSlOl‘l Darazinda D.LKhan, Recently the. respondents tlansferred pr1vate

respondent no.4 belonging to Management Cadre against the post of Dy: DHO Sub-

- Division D_arazinda,. D.IKhan vide order dated 12.11.2018. It is pertinent to point

out that this post has already been occupied by the appellant F eeling aogneved he

filed departmental appeal on 19.11.2018, which remained un-answered, hence, the

~ present service appeal. As the appellant was at the verge of retirement, therefore,
+ the impugned transfer order was not tenable. Pre-mature transfer would adversely -

 affect vested rights of the appellant. Impugned transfer was made in violation of

Posting/Transfer Ii'lolioy' of ,the Provincial Government. Learned counsel for the
appellant further contended that since long salary of the appellant had' been stopped
by the respondents_without"a"ssigning any reason. It has added 'to miseries of the
,app:ellant. As he is perfofming duty and not being paid so it amounts to forced

labor, -
' RUTESTED

N
Kty fgo l SRR IPY 83 TR
Ne{\ e b 1u.°.rui#

sty



b .:N';V’ -

03. . L‘earhed counsel for private respondent no,S argued that the post of Agency '

~ Surgeon (BPS 18) was earmarked for the doctors of Management Cadre whereas .
. the appellant hails from general cadre, that is why he was transferred to hxs original -

post of Semor Medlcal Ofﬁcer (BPS-18) South Wazmstan He further stated that‘ ,

the appellant was promoted to the post of Prmmpal Medical Ofﬁcer (PMO)(BPS-

19) in the General Cadre and his services were placed at the disposal of DHO '

D.IKhan for further posting vide notification dated 05.06.2017 due to mon-
' availab'ility of vacant post of PMO(BPS-lQJ) in merged areas. On the other hand Dr.
_ Naik Muhammad V(BPS-lS.)‘ private 1'espondent no.4 was transferred to the post-of

| Dy: DHO Sub-Division Darazinda, D.I.Khan, being a Management Cadre post. He

was treated according to law and rules.

- 04." Learned Assistant Advocate General relied on the arguments advanced by

the learned counsel for private respondent no.5.

CONCLUSION

05. The present service appeal has been h]ed by the appellant being aggneved i

:ot tmpugned transfer. dated 12. 11 2018 through which Dr. Naik Muhammad (BPS-

'18) (pnvate respondent no. 5) attached to Agency Surgeon F. R Tank was posted as
. Agency Surgeon F. R D.L Khan/Dy DHO Sub- dlvmon Da1a21nda D. I Khan. The

‘main grievance of the appellant was that the post against which the said officer had

been transferred was occupied by him. As a sequel to judgment of this Tribunal
dated 21.09.2017 and order dated 29.02.2018 passed on the implementation report

filed 'b_y him, he was performing duty against the post of Dy: DHO Sub-Division




i

Dara Zinda, D.I.Khan regularly. Being at the verge of retirement, he should not

have been dislocated. Transfer referred to above was made in violation of.

Posting/Transfer Policy notified by the Provincial Government.

06 To 'set tﬁg rec'ord‘strailgh‘t, it fs clarified that -the appellaﬁt belongs to tlﬂe
Gen‘erél Cadre and in the ﬁrs‘t inlstance, he shou‘ld not have been posted against the
Ménagemeﬁt Cadre post, which was against. the spirit of notification dated

11.12.2008 issued by the rCSplondent-departm:ant. It is astonishing that respondents

Atramplle'under their feet '_instructidns issued by them, which is censurable. As regards

the judgment of this Tribunal was concerned it was a closed and past transaction.

“As the newly re-designated post of Agency Surgeon of FRs as Dy: District Officer,

v oas a s’éq.uc‘l of merger of erstwhile FATA with Khyber Pakhtunkhwa vide
‘notification dated 30.07;_2018, the post referred to above was meant for"(')fﬁccrs
bélonging t::'o fhe Management Cadre, therefore, anSz claim of the appel‘l.an.t on the
said .p(')st was without any juétiﬁcaﬁon. Morebver, he was promoted as PMO (BPS-
:19)‘ iri‘ the General Cadre and his services were placed at the disposal of 'D.HO,
A-D.I.Khan due to non-availability of Qacant posf of PMO (BPS-19) in the Merged
Areas vide notification dated 05.06.?017. Even otherwise as officer of BPS-19

- cannot work against a post carrying lower pay scale. We have not found any legal

~infirmity in the posting of private respondent no.5.

07. Evgn in the past in the recent pass this Tribunal .in a judgme\nt dated
09.08.2019 rendered in service appeal no823/2019 transfer of General Cadre

doctors against Management Cadre posts was held illegal and unlawful. The

_respondent department was further directed to recall all the posting orders of
ATTESTED - -
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”Medical Ofﬁcers/Senior Medicall officers of tlxe, General: Cadre against Management

f Cadre. It is high time that this lllegal practice is laid to rest once for all and those -
f '.Whom‘r'nisle-ad their superiors and violate the aforementioned policy should be
. g prciéeeded under E&D Rules 2011 and thereafter be given exemplary punishment.
! . ' '
!'
i - 08. Learned counsel for the appellant further stated that there was no vacant post
¥ of PMO (BPS-19) under the’ admmlstratwe'control of DHO D.I.Khan, as was

evxdent from letter dated 30. ll 2017 which is placed on the case file. Reportedly

‘ salary has not ‘been paxd to lnm since long No one has the right to deprwe a ClVl] ‘

servant of his/her monthly salary. It not only causes undue hardships to a civil

servant.b_ut also smacks of_nmlaﬁde/vicﬁmization on the part of respondents.

-‘ 09. In ‘vi_ew of the foregoilxg, the appeal .is dismis-se'd‘_ 'It is once _again_reiterated
‘to' recall thé_ orders of posting of Medical Officers/ Senior Medical _'Ofﬁcerz_s- |

| belonging to General Cadre ax;d pbsted against Management Cadre posts. The issue
bf,salary' of the appellant may be resolved without turther loss of time.' Parties are

- left to bear their own costs. File be consigned to the record room.
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