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.. | Date of order/. | Order or other proceedings with signature of Judge or Magistrate and that
S.No. | proceedings of parties where necessary. ' ' ‘ S
INE 2 3

3" June, 2022

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR,

Service Appeal No. 6172/2021

Noor Badshah, Ex- Head Constable No. 436, Police Lines Timergara, Dir

Lower. e (Appellant)
Versus
1. The Inspector General of Police, Khybei' Pakhtunkhwa, Peshawar. - ..
2. The Regional Police Officer, Malakand Region at Saidu Sharif,
Swat. ' -
3.. The Secretary, Finance -Department, Khyber Pakhtunkhwa,
Peshawar.

4. The District Accounts Officer, District Peshawar. -
(Respondents)

ORDER

KALIM ARSHAD KHAN CHA‘IRMAN.- Mr. Mir Zaman Safi,

Advocate for appellant present and heard.

2. Learned counsel for the appellant submitted tﬁat in an early
round of litigation by the‘app'ellant, his appeal No: ]001/20-19, filed
against the order éwarding major penalty of disnﬂissal from service on
account of absence, was dismissed in limine on 07.11.2019 and he, on
04.03.2021, filed an application to the Inspector General of Police for |
grant of 2/3" Compassionate Allowance in the light of Section 19(3) of
the Khybér Pakhtunkhwa Civil Servants> Act, 1973 or conversion of his
dismissa_l order datled 09.05.2015 inté compulsory retirement to him. The
said departmental a/ppeal was never re.spond.ed, compclling the appellanl‘-
to file thi; appe_’al;gbefore thi‘s_fribunal on 14.06.2021, Which, according to |

him, was within tinie. -

3. When confronted with the situation whether second appeal

ey




[ty

would lie after dismissal of the first appeal, the learned counsel submitted

that second appeal would maintain because he had a fresh cause of action.

I
0 ~ . . 1
4. It is found that the alleged cause of action, which has been

agitated in the present appeal was available to the appellant at the time of

his filing the first appeal, which alleged cause of action he had not urged

at the relevant point of time. Therefore, this appeal would not be

competent/maintainable in view of Rule 23 of the Khyber Pal!<htunkhwa

Service Tribunal Rules, 1974. Dismissed in limi-ne; Consign. l

J. Pronounced in open courl in Peshawar and given junder my

l

hand and seal of the Tribunal this 3" day of June, , 2022, ‘!
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LIM ARSHAD KHAN)
Chairman |
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07.01.2022 Nemo for the appellant. |

| ~ Notices be issued to appellant and his learned. B
counsel for the next date. Case to come up for .. 7
preliminary hearing on 03.03.2022 before S.B. o

(Rozina Rehman) . -~ .
Member (J)
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Learned counsel for the appellant present. Preliminary arguments
heard.

02. The question involved in the instant service appeal is that of
maintainability a8 __ . . the appellant who was proceeded against
departmentally and awarded the major penalty of dismissal from service
vide impugned order dated 09.07.2015 is seeking relief of
compassionate allowance under Section 19(3) of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 because he has rendered more
than 13 years service in respondent-department. His earlier appeal
bearing No. 1001/2019 stands dismissed in limine vide judgement dated
07.11.2019. Learned counsel for the appellant argued that the appellant
has been dismissed from service under the wrong law i.e Khyber
Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules
2011 whereas he was Head Constable in Police Department and. was
réquired* .to - have  been proceeded against under *the® Khyber
Pakhtunkhwa Police’ Rules 19757 Moreover, to seek relief under Section-

" 19(3) of the Khyber Pakhtunkhwa Civil Servants Act, 1973 precedent is
available ‘where Such an appeai has been remltted to the orders of
departmenta! authority by the Sefvice ' Tribunal. >In support of his
arguménts, he relied on Service, Tribunal Judgement dated 06.02.2018
delivered in service appeal No. 391/2016 titled "Ahmad Hussain S/O
Irshad Hussain,, Ex-ADEO, Elementary and Secondary Education-vs-
Government of Khyber Pakhtunkhwa. Yo

030 )So far Section-19(3) of the Khyber Pakhtunkhwa Civil Servants
Act, 1973 is concerned, the power to grant 2/3 compassionate allowance
in cases of dismissal or removal from service, rests and falls in the
domain of government which_may sanction Compassionate Atllowance to
such civil servants. It is, therefore, not mandatory and obligatory that
the government shall sanction compassionate allowance but it is left to
the circumstances, facts and nature of the case upon which the
government may- sanction such relief i.e Compassionate Allowance. The
appellant has availed the opportunity when he submitted departmental
appeal to the authority on 04.03.2021 but not responded to by the
respondent-department.

1

- 04. His service appeal stands dismissed in limine on 07.11.2019 on
the legal touchstone of limitation as well as case laws relied on, in .
support thereof. Moreover, Rule-23 ‘of the Service Tribunal Rules, 1974
is a bar to entertain the instant Service appeal havmg been detided as
restjudicata. .

05. In view of the discussion in the preceding paras, pre-admission
notice be issued to the respondents. To come up for preliminary
hearing on 07.01.2022 before S.B.

(Mian Muhammad)
Member(E)



& . . For . - : &

i\ - . ._ s i,n ‘, ) q‘
06.10.2021 Mr. Kamran Khan, Advocate, as proxy for learned cpunsel,,

for the appellant present and requested for adjourn'menf o.n the -

Adjourned. To come up ‘for' arguments on the point of
maintainability before the S.B on 02.12.2021. |

-
-
et

(SALAH-UD-DIN)
" MEMBER (JUDICIAL)

ground that IearnedfCouhseI. for the appellant is ill today. =
|
|

.




Form- A

FORM OF ORDER SHEET

Court of
Case No.- é/ 7 /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 14/06/2021 The appeal of Mr. Noor Badshah presented today by Mr. er Zaman’ :
Safl Advocate may be entered in the Institution Register and put up to the
‘Worthy Chairman for proper order please. ‘ \ ,
'REGISTRAw
7. This case is entrusted to S. Bench for prellmmary hearmg to be put
B up there on Oé/ogz
06.08.2021 Nemo for the appellant. Lawyers are on strike today.

It is there in the memorandum of appeal that "
appellant was dismissed from service on 09.07. 2015. -
against WhICh he had filed Service Appeal No 1001/2019,
which also dismissed vide order dated 07.11.2019.
Through instant appeal, the appellant has sought
compassionate Allowance in the Iight of Section. 19(3) of
the Khyber Pakhtunkhwa Civil Servants Ac;,._1973 and
failing to get -remedy from the department has .
approached this Tribunal. Let this appeal be arguéd on-
the point of maintainability in the givén factual position. -

Case to come up on 06.10.2021 before S.B. -

Chai%ﬁ_/ e
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. é/ 7/&/2021 |

Mr. Noor Badshah, Ex-Head Constable No. 436, :
Police Lines Taimergara, Dir LOWer...cccceviieeiinierineinnrcennnnnne. APPELLANT

Khyvber Pakhitukhwa
Service Tribahal

VERSUS Piary ]\@-——_

1- The Inspector General of Police, Khyber Pakhtunkhwa, Peshawal;f.,awa.{f;é-;%‘i-zf

The Regional Police Officer, Malakand Region at Saidu Sharif, Swat.
The Secretary, Finance Department, Khyber Pakhtunkhwa, Peshawar.
The District Account Officer, District Peshawar.
............................... vreeeessesnnrernscssenssssennsnsss o RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE RESPONDENTS BY NOT ALLOWING/GRANTING TWO
THIRD COMPASSIONATE ALLOWANCE TO APPELLANT IN
LIGHT OF SECTION 19(3) OF THE CIVIL SERVANT ACT, 1973
AND AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL
" APPEAL OF APPELLANT WITHIN THE STATUTQRY PERIOD OF
NINETY DAYS

PRAYER:

That on acceptance of this appeal the appeliant may very kindly be
allowed/granted two third compassionate allowance in light of Section
19(3) of the Civil Servant Act, 1973. Any other remedy which this
august Tribunal deems fit that may also be awarded in favor of the
appell;zint.

>

R/SHEWETH:

ON FACTS:

1- That appellant was the employee of respondent Departnient and has served

Filedito-AFR department for more than 13 years as head constable quite efficiently and

. . . ——— .
w ypto the entire satisfaction of his superiors.

Siraf

1y |41 Ve,

- That during service the appellant was absented from duty due to some
domestic problems and after resolving the said demostic problems the
appellant approached the concerned quarter for re-joining of his duty but the -
same was refused to the appellant. '

3- That lastly the appellant submitted an application before the respondents to

give any response to the appellant requests. That on the said request of the
appellant the respondents finally handed over the impugned order dated
10&@_1_5_ whereby the appellant was dismissed from service. Copies of




application and  impugned  dismissal “Srder are attached  as

ANIEXUTIC . vuseneneesssssrenssennonacrsssssssssnssssessasrassrsassnssonsssnosnnes A & B.
, oF
4- That appellant feeling aggrieved from the impugned order dated 09.05.2015 {

- preferred departmental appeal followed by service appeal No.1001/2019 but
the same was dismissed vide judgment dated 07.11.2019. Copies of the
Departmental appeal, service appeal and judgment are attached as
ANNCXUIC s s eeveseennsensenscossacasosssssssasssnsonscnsenscnssnnssnsencennCy D & E.

@ That after dismissal of the aforementioned service appeal the appellant

preferred Departmental appeal for the grant of 2/3™ of compassionate
allowance in light of Section-19(3) of the Khyber Pakhtunkhwa Civil
Servant Act, 1973 but no reply has been received so far. Copy of the
‘Departmental appeal is attached as anneXure....eoeeveiieeinernereeieeinennens F.

6- That appellant feeling aggrieved and having no other remedy but to file the
instant service appeal before this august tribunal on the following grounds
amongst the others.

GROUNDS:

A- That the inaction of the respondents by allowing/granting two third pension
to the appellant is against the law, facts, norms of natural justice and
materials on the record hence not tenable in the eye of law. :

B- That appellant has not been treated by the respondent Department in

- accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 hence not tenable and liable to be set
aside.

C- That appellant had served the Police Department for more than 23 years but
inspite of that the respondent Department is not willing to issue two third
. compassionate allowance in favor of the appellant.

D- That the respondent Department acted in arbitrary and malafide manner
while not issuing two third compassionate allowance to the appellant.

E- That the inaction of the respondent Department is discriminatory while not
issuing two third compassionate allowance in light of section, 19(3) of the
Civil Servant Act, 1973 to-the appellant.

F- That in light of section-19 of the Civil Servant Act-1973 the appellant is
fully entitle for receiving two third compassionate allowance of his service
which is about 24 years.

G- That appellant seeks permission to advance other grounds and proofs at the
time of hearing. :




It is therefore rost humbly prayed that the appeal of the appellant
. may be accepted as prayed for. _

- Dated: 14.06.2021.

NO
THROUGH: /

‘MIR ZAMAN I
ADVOCATE

 CERTIFICATE;:

It is certified that no other earlier appeal was fileg\between the parties.

DEPO

LIST OF BOOKS:

I-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- - ANY OTHER CASE LAW AS PER NEED




“BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO.__ /2021

' NOOR BADSHAH VS | POLICE DEPTT:

AFFIDAVIT

1 Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do heréby solemnly affirm and declare that the
contents of this service appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this Honorable

Court.
. f ,‘ .
A

MIR ZAMAN SAFI,
Advocate
High Court, Peshawar
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oL % OFYICE OF THE DISTRICT POLICE OFFICER, DIR LO\NER AT TIMERGARA .

ORDER L .g-ii

This order will dispose of the departmen’ral enqulry conducted
against Head Constable Noor Badshan No.436 .who while posted at Police Lines

Timergara- absented himself from hlS lawful duty Wlth effect, from 03/01/2015
[ ._../O I/ZOIS (19 days). 27/08[2015 to 01/04/201 5 (04 days') 04/04/2015 to

nt»/Od(/ZOIS 04 days) and frow 16/05/2015 tQ. therefore he was servecl

¢ .mge sheet coupled with statement of allegation and Mr. Aq1q Hussain DSF
HQrs, was appointed as enqulry ofF1cer to conduct proper depdrtmentaf

naquiry and submit his flndmg ‘ | ‘ Z-

The enquiry offlcer durmg the course of enqulry recorded the
statement of all concerned, as well as the delinquent official. The Enquiry
Ofticer in his finding report recommended him for major Punishment and also

suggested that his absence period may be counted is leave Wlthout pay.

cxorcise of power vested to me under (E & D) Rules 1875 with amendment
2014, agree with the finding report of the enquiry offlcer and awarded him a
major pumshment of Dismissal from service with. munedlate effect and the
period of absence with effect from 03/01/2015 to 22/01/2015 (19 days),
?7103/2015 to 01/04/2015 (05 days), 04/04/2015 to 08/04/2015 (04 days),
[6/05/2015 'to 24/06/2015 (38 days) and 02/07/2015 to date is counted as

SIVE W 1thout pay. i

ﬁ | - :!
| ORDER ANNOUNCED ~ |

Yated 97 2015.

Dir I.ower lat Timergara

|

Therefore, 1 Qasim Ali (PSP), District Police Officer, Dir Lower in-
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\~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
&
APPEAL NO. /2019
Mr. Noor Badshah, Ex- Head Constable No. 436,
Police Lines Timergara, Dif LOWel uiiiiivervarvarcininsisesiasinsnnss APPELLANT
VERSUS

1- The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2- The District Police Officer, District Dir Lower.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 09.07.2015 COMMUNICATED TO THE
APPELLANT ON 13.06.2018 WHEREBY MAJCR PENALTY OF
DISMISSAL FROM SERVICE WAS IMPOSED ON THE
APPELLANT AND AGAINST NO ACTION TAKEN ON_ THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERICD OF NINETY DAYS

PRAYER:
That on acceptance of this appeal the impugned order dated
08.07.2015 communicated to the appellant on 13.6.2018
may very kindly be set aside and the appellant may be re-
instated into service with all back benefits. Any other remedy
which this august Tribunal deems fit that may also be

awarded in favor of the appellant. ATT E Q.T ED
R/SHEWETH: Qf
ON FACTS:
U‘*{M

1- That appellant the employee of the respondent Department and has
served the Department as Head Constable for more than 13 years
quite efficiently and up to the entire satisfaction of his superiors.

2- That during service the appellant was absented himself from his
lawful duty due to some domestic problems. That when the said
domestic problems were resolved the appellant approached the
concerned quarter for-re-joining his duty but the same was refused
to the appellant.

3- That lastly the appellant submitted an application before the
respondents to give any response to the appellant requests. That on
the said request of the appellant the respondents finally handed over
the impugned order dated 09.07.2015 communicated to the appellant
on 13.06.2018. Copies of the application and impugned order are
attached as anNEeXUrC.iuvevsvrsasseriencarareressaninnns Crrsrerrrrerres A & B.

R R R R
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4- That appellant feeling aggrieved from the impugned| orﬁer dated

|

09.07.2015 communicated to the appellant' on 13.6.2018 filed
Departmental appeal but no reply has been received so far. Copy of
the Departmental appeal is attached as annexure ......... hevesennararas C.

5- That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds'amongst the

others.

GROUNDS: 5 E

A-

That |mpugned orders dated 09.07.2015 communlcated to the
appellant on 13.06.2018 is against the law, facts, norms of natural
justice and materials on record and hence not tenable and liable
to be set aside.

That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of
the Constitution of Islamic Republic of Pakistan 1973.
- §

That the codal formalities required for the major penalty was not
fulfilled by the respondents whilé issuing the impugned order
dated 09-07-2015. .

That no charge sheet and statement of allegation has been issued
to the appellant by the respondents. N
That no show cause notice has been served on the appellant
before issuing the impugned order dated 09.07.2015.

That no publication has whatsoever been made by the
respondents before issuing the impugned order dated 09-07-2019
which is necessary as per Rule-9 of the Efficiency and disciplinary
Rules, 2011.

1
l

That, the impugned order dated 09-07-2019 is |ssued in @ hasty_

manner by the respondents, hence the respondents have acted in
an arbitrary & malafide manner.

That, no chance of personal hearing/defense was given to the
appellant while issuing the impugned order dated 09-07-2019.

That appellant seeks permission to advance other grounds and
proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the
appellant may kindly be accepted as prayed for.

y
|
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Déted: 25-07-2019
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| through.

.. Appeal No. 1001/2019

Date of institution ... - 31.07.2019

Date of decision ... = 07.11.201%
: Mr Noor Badshah Ex Head Constable No. 436 Police Lmes T:mergara
Dir Lower ‘ N (Appeliant)

Versus

1

The Inspector General of Rolice, Khyber Pa_kh-;tunk'hwa Peshawar and one
other. . _ (Respondents)
Present ' ‘

Mr. Mir Zaman Safi,

Advocate I SR For appellant.
MR. HAMID FARQOQ DURRANI, .. CHAIRMAN
JUDGMENT

HAMI AR O DURRANI AIRMAN - .

1. - The appeilant is aggrteved of order dated 09.07. 2015 passed by
.c:———-—-—-—-—-—-"
respondent No 2/D|str1ct Pohce Officer, . Drr Lower at Timergara,

whereby, he was awarded maJor penalty of dlsmlssal from service on

-account Qf absence without Ieave at different tntervals The period of

absence was counted as leave wathout pay He is also aggrieved of |

inaction on the part of respondent No. 1 in responding to his

departmental appeal/revnsuon dateq 03.04.2019.

2. Learned counsel for the appeilant heard and available record gone
s w.as mainly contended tha‘t. ghe iImpugned order of disnwissal from

service was not' communicated to the appellant and upon gaining

knowledge the requisite departmental appeal was preferred. He was of

. B | ATTESTL*D

JVITNER
o) o2r Puw ﬁhd qw@
Serv:ce Inbunal

shawar




the view that lthe:‘ld-el-a'y“:on;'.l:he part o'f the appellant in submission of
Aappeal ‘was to be bverlooked in the case in hand Reference was made to
12012-TD(Service)348, PLD 2002- Supreme Court 84 and 2002~ PLC(C S)
' 218. As an alternative, the appellant was‘ entitled to Compassionate - ‘
Allowance as provided in Section 19 of the Khyber Pakhtunkhwa Civil
Servants Act, 1973, it was added
V3. " On one hand, the g:ontents of departmental appeal dated
03.04.2019 nowhere suggest that the impugned  order was
conveyed/communieated'to the appellant w'ith such enormous del'ay‘
while; on the other, it is beyond perception that having-~been_di'sn;\issed
l‘rom service in the year 20215 l;he appellant remained unaware of
termination of his service till flllng of departmental ap'peal. Obviously, he
- was not performmg any duty nor was paid apy salary during such -
perlod The departmental appeal was clearly and formidably barred by
time, therefore, the appeal in hand would not be competent. Guidance is
sought from judgments repor;ed as ZOOQ-SCMR%SB and 2012-SCMR-

195.

@ In view of the ahove, the appeal in hand daes not merit admlssi‘on

e

for regular hearmg, therefore _is.di dlsmlssed inJimine. The, appellant shall,

o aper ey Y
T o e
.. ;

however, be at liberty to seek remedy by way | of award of compassionate

g R SR T

e JC

allowance in aqcordance with law.

‘File be consigned to the record.

(HAMID FAROOQ DURRANI)

T ABdlicagion Chajrman
— 3




»'Khyber Pakhtunkhwa Peshawar..-

Subject: | DEPARTMENTAL APPEAL FOR THE GRANT OF 2/3%P OF
COMPASSIONATE ALLOWANCE IN LIGHT OF SECTION
'19(3) OF THE KHYBER PAKHTUNKHWA CIVIL SERVANT
ACT, 1973 OR THE IMPUGNED DISMISSAL ORDER

DATED 09.05.2015 COVERTED INTO COMPULSORY

- RETIREMENT

'Respected Sir,

With- due respect it is stated that i was the employee of your
good self-department and had served the department as Head
“Constable No.436 for more than thirteen (13) years quite efficiently
and up to the entire satisfaction of my superiors. That during service
I was absented from duty due to my some domestic problems. That
when the aforementioned domestic problems were resolved I
approached the concerned quarter for re-joining of my duty but the
same was refused by the authorities. That lastly I was submitted an
application before the worthy District Police Officer, Dir Lower for
giving any response on the repeated requests of the undersigned and
lastly the concerned authority handed over the order dated
09.07.2015 whereby major penalty of dismissal from service has
been imposed on the undersigned. That feeling aggrieved I preferred
Departmental appeal before your good self but no response was
received from the quarter concerned. That subsequently I filed
service appeal 1001/2019 but the same has been dismissed vide
judgment/order dated 07.11.2019. That, above all, I have 14 years of
service at my credit, therefore, the undersigned is fully entitle for the
grant of 2/3™ of compassionate allowance in light of Section 19(3) of,
the Khyber Pakhtunkhwa Civil Servant Act, 1973.

It is therefore, most humbly prayed that on acceptance of this
Departmental appeal 2/3 of compassionate allowance may very
kindly be granted to the undersigned in light of Section 19(3) Khyber
Pakhtunkhwa Civil Servant Act, 1973. Any other remedy which your
good self deems fit that may also be awarded in.favor of the

: /Gﬁdemgned\

Dated: 04.03.2021

Youyr-Obediently

P
s © N
> NOOR B , Ex- Head Constable,

Police Lines Timergara, Dir Lower

The Inspector General of Police, - = - F’ 0




VAKALATNAMA

.BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
OF 2021

- | (APPELLANT)
No27 Jopts fed. (PLAINTIFF)
, \ (PETITIONER)

VERSUS
) (RESPONDENT)
S leee Dot (DEFENDANT)

W Noor Pradiiak

Do hereby appoint and constitute MIR ZAMAN SAFI,
Advocate, Peshawar to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
~-Counsel/Advocate in the above noted matter, without any
liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
- I/we authorize the said Advocate to deposit, withdraw and
receive on myy/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. /S /2021

MIR Z4MAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5 Floor,

Rahim Medical Centre, G.T Road,
Hashtnagri, Peshawar.

- Mobile No.0323-9295295
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‘ B 1*01113'1'“13 KHYBER PAKII[UNKIIWA Sl‘ RVICE IRIBUN/\L
s | .
’ \ o Appeal No. 391/2016 .
* %‘ ~ Date of Institution S ... 04042016
| “Date of Decision S L., 06.02.2018
Lo ' . : - .
'~ Ahmad Hussain son of Irshad Hussain resident of village & P.O
T Kalu Khan District Swabi, Ex. L DOE lemcntcuy &Secondary
L liducation, Mardan. ' _—
o o o A’ppellant'
: { B | . Government of Khybcx Pakhlunkhwq thr ough (,hlcf Qccret"uy .
. P oo Civil Secrctarlat Peshawar. :
(}fy’ ‘ ~ 2. Sccretary Government of Khyber Pakhtunl\hwa. Elementaty
o~ . &Sccondary Education Department, Civil Sccretariat Peshawar.
& 3. Director Elementary & Secondary lducauon Departmem
1 Dabgari Garden, Peshawar.” ~ .
4. Noor. Zada District Ofﬁcer BPS-18 of Education Departmem
; Maldan _
' «Rcspo'ndents
S 06.02.2018 | - JUDGMLNT |

MUIIAMMAD HAMID MUGHAL, MEMBER: Learned

counsel for the appe.llant present. Mr. Muhammad Ja.lu;' l.earned
Deputy District Attorney for official respondents present.
i 7‘ .

2. Léarned counsel for the. appellant stated that the present

" kervice ’apbéal‘ u/s 4 of the Khyber Pakhtunkhwa Service, Tribunal |

/\ct 1974 is conﬁncd to extent of’ thc prayer of the wppellant for the

r5 rant of compassnonatc allowance not cxccc,dmg two third of Lhc,
mnsxon

i
+

Rcco1d puubed in the light of ar g,umcnts of the pames and it

"~




;‘Lrahsﬁfﬁed that vide io;rdé'f‘;"d‘atcd‘-06..0‘8'.2009 the appellé‘ht.v"‘Ex'_E.D.é )

(I &_"S,l%l‘) M:al:.dan’z'.w'gs'ia\)fvaljde.d"m‘ajor. penalty of -Adi‘smi-ssal frmﬁ '
scr.;/i.cc on Lh;chalge of .illegaAl.' a‘ppoihtments | and 'ﬁhgncigl'-
' in-xjcghlariti‘es.. Ap'p.eal of thé 'appél_lémfl- ‘bé‘fo’i’é'thé éérv’icé Tribunal |
was dié;missed v1de order dated 31.05,.201l‘..Petitioncr filed CIVIL

Tl

Scrvice Tribunal, which was also dismissed vide order. dated |

16.12.2011. The appellant also filed Writ Petition bearing No,2727- B

1-’/"i_01'5 ‘be'l-"or:e I-Ioﬁ’bl'é'lPésl;a\'&ér;'I-Iigh COLllt Peshawar whiéh Wri.t
l-’ctﬁ'tjon was  also 'disiﬁiséed i'_n Izmzm vide j.‘u'd'gment'/o‘i‘der ~date‘;vd~_ |
.0:9;0,2.2016.‘ ‘Where 'aftef, the éppellant again .appfbach-ed' ﬂll.:ls‘l
I'riBu-na’l on (5'4.04.20.16 and now as per contention of' the learned
c_o{uns_el for the appel-laht the dnly 'i‘slsue before this Tribunal -is tﬁe'
entit] émeﬁt of the-appellant for the graht o-f c_ompanionafe allqwahoe
noit exceeding two thi?d jo'f the pension. |
4. I.lcarﬁed.‘ ‘couns‘eil ."Eor the appel}antf argued that under Sub
.Scct,i’on 3 Qi’ Secnon 19 .‘of Ithe K.h);ber P?khtunldlwa. Civil S~e1_'vg-ht
At 1973 the ..go.vermﬁent mayi saﬁctioh- compassionate-allowance -not
-c;xpcédin’gfhan_ th third of the ,pehsi'on'tq such civil servant who is-’
B altxmnscd ﬁ'ém selvxce "'for.th'e l;easo‘n é)‘[" disciplil{e. Leamed counsel
!"(.)i' Lhé appeila,ut alsb contended that it is .wit'hin thc.'domain .of the
-I",voyincAiajl. Governm@n,t to allow compaésionatc allowancé and ‘fol'
'A Lh};‘t' : bux'pose t_hel. appellam ~ has | élready submitted

' _appljcatiOn/representatidn - dated  06.06.2015 B but the

“pplication/representation of the appellant was not responded.




-~

\, 5. /\e ag,amst Lhat learned Deputy Dlstuct Attomey while

| --opposmg the plcscnt semcc appcal COl‘lthVel'th the alguments of _

\lcalned coumel fon the appellant and statcd that in view of thc

dismissal .‘of appeliant from service on serious ‘c'harges the ‘appellant -
is not entitled to any compassionate allowance.
6. Argumen.ts heard. File perused.

7. Nolhmg found- avallable on reco1d {o suggest that thc

plcsenlallon of the appcllant f01 thc grant of compassxonate

\d‘l lowance wa{s examined by the d’epartmental authorlty as ho order of

Ithe _dcpartmcntal authority is aVailable- on ﬁlc—:‘. -

8. Inthe stated cncumstances thlS Tribunal is ol' the’ cons1dered

L View to remit the’ case of the appellant to thc dcpaﬂmemal authomy

“with the dn ection to examine the case of the appcllam and to de01de

\ hls 1cp1cqemauon dated 06 06. 2015 wnh spedlcmg orde1 within a
| -
li. | | p.cnod of three '(03) months of th_e receipt of th‘is judgmpnt. The

present, appcal 18 dlsposed of accorclmgly Partics are left to bear

their own costs Copy of record of the presem case. mcludmg the

3 EE ap3liéatiohfle“resentation of the appellant dafed 06.06.2015
1 : /rep PP ,
lgezlg o0 2
2 g & g 4 3 £ g alongwﬂh copy of this. Judgment be sent to departmental
ez ol EBOE ?3' '
1 ¥ :_’\\ \ ;; g 3 aulhonty/xcqpondem depdllment File be, comlgned to the record
T E R % e b
g "'_‘: ';' \ ~{-_& E‘ :
2 ¢ & \%W ;\?‘ z room:
B ilsebli o, J
25 | RSP N3 | ANNOUNCED 54 -M HW‘"GV
I 3 06.02. 2015 o
B : E.
j R : =

I

T

éﬂeﬁie/é ld*"‘/‘l |
Gemﬁe tow | W M
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No. 6172/2021
Noor Badshah Ex-Head Constable ' Appellant.

" VERSUS. Bl
1) Provmmal Police Officer, Khyber Pakhtunkhawa Peshawar
- 2) Regional Police Officer Malakand at Saidu Sharlf Swat.

)
3) Secretary Finance Khyber Pakhtunkhawa
)

4) District Accounts Officer Peshawar............ocoovot v Respondents.
INDEX
, |S# Description of documents | o Annexure. 'Pages
1. Para wuse comments - T N 1-2
|2.. | Power of Attorney. SR : - 3
3. | Affidavit. - S .4
4. | Copies of bed entries. - [ ATt “G” 5-11
5. | Copy of finding report. : . B “H” 12-13
6 | Copy of dismissal order. T 14
Boilne (MUQADAR KHAN)
T Inspector Legal
Dir Lower




BEFORE THE KHYBE‘R PAKHTUNKHWA SERVICE TRlBUNAL PESHAWAR.
Appeal No 617212021
Noor Badshah Ex-Head Constable Appellant.

VERSUS.

1 Provmcuai Police Ofﬂcer Khyber Pakhtunkhawa Peshawar,

3) Secretary Finance Khyber Pakhtunkhawa....
4

)

2) Regional Police Offlcer Malakand at Sa|du Sharif, Swat
)
)

District Accounts Officer Peshawar..................... o Respondents.
POWER OF ATTORNEY - |

Mr. Mugadar Khan Inspector Legal Dir Lower is hereby authorized to appear

“on our behalf before the Honorable service Tribunal in the above Service appeal and pursue the |
case on each and every date. ‘
He'is also authorized to submit all the relevant documents in connection with the above

Service Appeal.

d(%/ No. o‘1j ' R‘glﬁ““%

(Respo nt (Respondent No. 03)
Provincidl Police Officer, Ré,g‘ig‘ﬁé“%gﬁé,‘équcer, .. Secretary Finance
Khyber Rgkhtunkhwa. - Malakand at Saidu Sharif  Khyber Pakhtunkhwa
Peshawar Swat Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No. 6172/2021
Noor Badshah Ex-Head Constable Appellant,
COVERSUS.T '
- 1) Provincial Police Officer, Khyber Pakhtunkhawa Peshawar
~ 2) Regional Police Officer Malakand at Saldu Shanf Swat.
3) Secretary Finance Khyber Pakhtunkhawa

)
4) District Accounts Officer Peshawar..........coooove e Respondents.
INDEX

»
H

Descrjbtion of documents- o Annexure. | Pages

Para wise comments ‘ . L - 1-2

| Power of Attorney. = - 3
Affidavit. S e 4
Copies of bed entries. | ATt 'G 5-11
Copy of finding report. : ' SR R o 12-13

o ol sjwin =

Copy of dismissal order. ' R 14

.

(MU:j\DAR KHAN)

Inspector Legal
Dir Lower
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No.6172/2021

Noor Badshah Ex-Head Constable ............ccccceveveroereiienesecnnn. Appellant.

Khyvber Paldhrtukhws

. VERSUS. Service Tribunal
Provincial Police Officer, Khyber Pakhtunkhawa Peshawar. ..y ne. _{_L(_ﬁ_

Regional Police Officer Malakand at Saidu Sharif, Swat. Y / 8 /'Z@QZL

Secretary Finance Khyber Pakhtunkhawa....

District Accounts Officer Peshawar...................... I Respondents.

PARA WISE REPLY BY RESPONDENTS.

Respectfully Sheweth:

PRELIMINARY OBJECTIONS.

1

5

That the present service appeal is not maintainable in its present form.

:\é

)

2) That the appellant has not come to this August Tribunal with clean hands.

3) That the pfésent appeal is barred by law ahd limitation.

4) That this Honorable Service Tribunal has no jurisdiction to entertain the present
Appeal. |
That the appellant has got no cause of action and locus standi to file the instant
appeal. , _ |

0) That the appellant has suppressed tfqe material facts from fhis Honorable Tribunal.

ON FACTS: o

1. Correct to the;extenf that appellant remained employee of the departmeht but his

| service period tainted with bed entries (Copies of bed entries enclosed as annexure
‘A’ to “G") o

2. Incorrect, the appellaht is habitual absentee, men of indiscipline attitude, involved in
deliberate absence, fraudulent deals.in sale purchase of vehicles and therefore he
was probeeded against departmentally for his own conduct. | ;

3. .~ Incorrect, proper enquiry against the appellant was conducted to scrutinize the,/ / \\
conduct of appellant and the enquiry officer inAhis detaﬂ finding report recommehdé;?! |
for major penalty. The oorhpetent authority issued dismissal order vide OB No‘;"627
dated 09.07.2015 after observing all codel formalities under the rules. (Copy of
finding report and dismissal order enclosed as annexure “H” and “I")

4, Departmental appeél of the appellant was found groundless, therefore rightly filed
under the law/rules. | g

2. s

Incorrect, the record is silent.




S

6,

’/i
The appellant has got no-cause of action to file the present appeal and the Serwce

“Tribunal has no Jurlsdrctron to entertain the present appeal.

/ GROUNDS.

G)

PRAYER:

appeal being not maintainable may g\raciously be dismissed with costs. \

Incorrect, the 15 years service carrier of the appellant is full of bed entries. Moreover
the service period of the appellant is Iess than qualifying service for pension and all
the process carried out by the respondents is in accordance with law /rules and no
illegality is committed by the respondents.

Incorrect, the appellant was treated by the respondents in accordance with law/rules
and no violation of the Constitution of Pakistan is committed by the respondents.
Incorrect, the service period of the appellant is about 14/15 years including period of
absence efc, therefore he is not entitled as perrules. '

Incorrect, no malafide is committed by the respondents with appellant.

Incorrect, no discrimination has been committed by the respondents with the
appellant. |

Incorrect, the service period of appellant is not 24 years but only 14/15 years |
including the period of absence. Moreover qualifying service is 25 years with age of
55 years under the’ new amendment in pension rules by government of Khyber
Pakhtunkhawa.

The respondents-also seek leave of this honorable Tribunal to rely on additional

grounds at the time of arguments/ hearlng

\\
. ™.

<

It is therefore humbly pral"/%ed that on acceptance of this para-wise reply, the service

Remgﬁéém@ﬂhcer,

Resgm ﬁ‘%‘l”&ﬁ%@fflcer - Secretary Fmam

Maiakand ot ¥4fdu Sharif ‘Khyber Pakhtunkhiva
' :\Swat' " Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No.6172/2021
Noor.Badsh'é'h Ex-Head Constable Appellant.
VERSUS.
1) Provincial Police Officer, Khyber Pakhtunkhawa Peshawar.
| 2) Regional Police Officer Malakand at Saidu Sharif, Swat.
| o 3) Secretary Finance Khyber Pakhtunkhawa
)

4) District Accounts Officer Peshawar............ccoccooc. oo, v Réspondents

AFFIDAVIT. ‘
| Mugadar Khan Inspector Legal Dir Lower do hereby solemnly affirm

and declare on oath, that the contents of the Para wise reply is true and correct
to the best of my knowledge and belief and that nothing has been concealed from
this Honorable Court.

0

(MUQADAR KHAN)
Inspector Legal
Dir Lower

o3, -8979847
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L}' - OFFICE OF THE DISTRICT ,’":31, ICE OFFP¥K I’.R DIK LOWER AT TIMERGARA
{
aq

ORDER ' =

This.order will dispose of the depaltmeutal enquiry conductes
against Head Constable Noor Badshah No.436 who while at BDS Star
Police Lines Timergara found absented from duty wi

ithout any leave or
prior permission from his superior and also involved in case FIR No.Go+.

dated 06/11/2014 u/s 419/420/468/471 PPC, PS Ocuh. Therefore, he was

served charge sheet coupled with statement of allegation and Mr. Hidavat

Ullah Shah SDPO Adénzai, was appomted as Enquiry Officer to conduct
proper departmental enquiry and.submlt his finding,

The enquiry officer during the course of enquiry recorded the

statement of all concerned as well as the delinquent official. Thus Enquiry
T \ . Officer

i in his fmdmg 1epo1t suggested that the period of absence is

B , 'counted as leave out- pay and also recommended him for suitable

pmnshment.

> Therefore, I Qasim Ali (PSP), District Police Officer, Dir Lower
n exercise of power vested to me under Police ( E& D) Rules 1975, with

amendment 2014, agree with finding report of the enquiry officer, and

ﬁﬂ ‘ awarded him a punishment of forfeiture of his two annual increment with
S

A

\‘\q

'~

cumulative effect  the period of absence with effect from 02/12/2014 fo

02/01/2015 total 31 days is counted as leave without pay and re-instated

him into service from the date of sus pernsion, also Pay released .

>

N ORDERANNOUNCED ) | ]

i
Disinct Pollce Officer,

Dir Lower at Timergara

L7
OB No. 7CJEC, U

\/\

s
i
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REFERENCE
/’

7 ACCUSED-

ALLEGATIONS

APPOINTMENT

PRESENT RECORD

|
CHARGE SHEET
PREVIOUS RECORD
|

@ . Y

DBIRLOWER

ENQUIRY REPORT

ENQUIRY NO.1632/EB DATED 16-06-201 5, marked
under No. 12894-95/EC, dated 16-06-2015.

HC Noor Badshah-436.

That he while posted at Police lines Timergara absented
himself from his lawful duty wef03-01-2015 to 22-01-
2015 (19) days , 27-03- 2015 to 01 -04-2015 (05) days,
04-04-2015 to 08-04-2015 (04) days & from 16-05-
2015 to date without any leave or prior permission from

his superior, which is a gross misconduct on his part.

05-07-2000

- ABSENCE

03-01-2015 to 22-01-2015 (19) days, 27-03-2015 to
01-04-2015 (05) days, 04-04-2015 to 08-04-2015 (04)
days & from 16-05-2015 to 24-06-2015 (38) days.

From 02-07-2015 to date.

HC Noor Badshah-436 was charge sheeted vide
No.IZS%’EC dated 16-06-2015 & Enquiry was

entrusted tc the undersxgned vide NO.12896-95/EC., dated
16-06-2015.

As per OSI report dated 23-06-2013; HC Noor Badshah-
436 has already been punished with following details;

» OB No.757, dated 02-0007-2014, his 52 days
absence was counted as leave without pay. |

» OB No.259, dated 17-03-2015, his 0?2 days
absence was counted as leave without pay with 02
days extra dﬂl _

» OB No. 2:)9 dated 17-03-2015, his 03 days was
counted as leave without pay with 03 days extra
drill. '

» OB No0.333, dated 08-03-20156, his 03 days
absence was counted as leave without pay with 03
days extra drill.

> OB No.354, dated 15-04-2015, his C1 day zbsence

. was counted as leave without pay with 01 day
extra drillt

> OB NOA00, dated 05-05-201% his 31 days

absence was counted as leave witholit pav with

stoppage of two increments.




OBSERVATION

CONLUSION

: @ I W @;ﬁ; e Y

o

»> OB NO.461, dated 01-06-2015. his 02 days

absence was counted as leave without pay with 02

days extra drill. -

The aforementioned HC replied to charge sheet & he

stated therein, that he was admitted in LRH Peshawar due

- to his two years old injuries in his ribs.

Cross

HC told in response to question that he cannot produce

medical leave or relevant medical papers.

He further told that on 27-06-2015 he will produce
medical papers.

He further stated that he is being posted in BDS
Timergara.

He further disclosed that he did not make departure from
Police Lines Timergara to hospital.

HC Noor BadShah#SG remained absent from duty wef;
a) 03-01-2015+to 22-01-2015 (19) days,
b) 27-03-2015 to 01-04-2015 (03) days,
c) 04-04-2015to 08-04-2015 (04) days &
d) from 16-05-2015 to 24-06-2015 (38) days
e) From 02-07-2015 to date.

Being a habitual absentee, holder of an undisciplined
attitude, involved in deliberate absence, fraudulent dealing
in purchase and sale of the vehicles as observed in
previous enquiry, therefore the said HC is recommended
for major penélzy & also Ris absence period, mentioned

above may be counted as leave without pay, please.
| % ’7/1S.

(Enquiry Of icer)
Deputy Superintendent of Police, HQrs,
District Dir Lower at Timergara.

W/ DPo
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OFHCE OF THE DISTRICT POLICE OFFICER, DIR LOWER AT TIMERGARA
' ORDER

This order will dispose of the departmental enquiry conducted
against Head Constable Noor Badshah No.436 ,.who while posted at Police Lines
Timergara absented himself from his lawful duty with effect from 03/01/2015
to 22/01/2015 (19 days), 27/03/2015 to 01/04/2015 (04 days), 04/04/2015to .
: 08/04/2015 (04 days) and from 16/05/2015 to date .therefore he was served
E{ charge sheet coupled with statement of allegat_ion and Mr. Aqiq Hussain DSP
. HQrs, was appointed as enquiry officer to conduct proper departmental

enquiry and submit his finding,

The enquiry officer during the course of enquiry recorded the
statement of all concerned, as well as the delinquent official. The Enquiry
Officer in his finding report recommended him for major Punishment and also

suggested that his absence period may be counted is leave without pay.

e

Therefore, T Qasim Ali (PSP), District Police Officer, Dir Lower in
exercise of power vested to me under (E & D) Rules 1975 with aniendment
2014, agree with the finding report of the enquiry officer, and awarded hlm a
major punishment of Dismissal from service with 1mmed1ate effect and the
period of absence with effect from 03/01/2015 to 22-/01/2015 (19 days),
27]03/2015 to 01/04/2015 (05 days), 04/04/2015 t0 08/04/2015 (04 days),
16/05/2015 to 24/06/2015 (38 days) and 02/07/2015 to date is counted as
leave w1thout pay.

-ORDER ANNOUNCED - o

%@6@

BNo_ 67 e <

Dated & - ) .- 2015. ' T ,-
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