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04.10.2022 1. Counscl for the appellant present. Mr. Muhammad Adec! Butt, Additional T

Advocute General for respondents present.

2. /\I'gumcn‘ls were heard at great length. Learned counsel for the appellant
submitted that in view of the judgment of august Supreme Court of Pakistan ™ -
dated 24.02.2016, the appellant was entitled for all back benefits and seniority
from the date of regularization of project whereas the impugned order of -
reinstatement dated 05.10.2016 has given immediate effect o the reinstatement of -
the appellant. Learned counscl for the appellant was referred to Para-5 of the
representation, wherein the appellant himself had submitted that he was reinstated
frony the date of termination and was thus entitled for all back beneflits whereas,

in he referred judgement apparently there is no such fact stated. When the
fcarned counsel was confronted with the situation that the impugned order was
passed i compliance with the judgment of the Hon’ble Peshawar IMigh Court
decided on 26.06.2014 and appeal/CP decided by the august Supreme Court ‘()f-‘i i
Pakisian by way of judgment dated 24.02.2016, therefore, the desired relief if
granted by the ‘I'ribunal would be cither a matter directly concerning the terms 0'1"
the above referred two judgments of the august Hon’ble Peshawar Tigh C()uri_
and august Supreme Court of Pakistan or that would, at least, not coming under
the ambit of jurisdiction ol this Tribunal to which lcarned counsel for the
appcllant and learned Additional AG for respondents were unanimous to agrec
that 5 review petitions against the judgment of the august Supreme Court of .
Pakistan dated 24.02.2016, were still pending betfore the august Supreme Court of -
Pakistan and any judgment of this I'ribunal in respect of the impugned order may
aot be in conllict with the same. Thercfore, it would be appropriate that this
appeat be adjourncd sine-die, leaving the partics at liberly to get it restored and
decided alter decision ol the review petitions by the august Supreme Court of * ‘
Pakistan. Order accordingly. Partics or any of them may get the appeal restored
and decided cither in accordance with terms of the judgment in review pctitioné

or nerits, as the case may be. Consign.

3. Pronounced in open court in Peshawar and given under our hands and
seal of the Tribunal on this 4" day of October, 2022.

{I'atgcha Paul) - (Kalim Arshad Khan)
Mcmber (15) . Chairman




03.10.2022

Jumor to c()unscl l()r the appellant prcscm Mr.

Muhammdd Adcel Butt; Additional Advocate (Icncral

for respondents present.

- File to come up alongwith cdnnecte.d Service
Appcal No. 485/2018 titled “Fazal UR Rchman Vs.

“Govemnment  of Khyber Pakhtunkhwa Population

l)cpdﬂmcm” on 04.1 :22 before D.B.

 (Farecha Paul) (Kalim Arshad Khan)
Member (F) ' Chairman
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© 29.11.2021 Appellanf present through counsel.
Kabir Ullah ~Khattak learned Additional Advocate
General alongwith Ahmad Yar A.D for respondents present.

File to come up alongwith' connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa on 28.03.2022 before D. B

Y

(Atig ur Rehman Wazir) | (Rozina Rehman)

e ¢ v e EES

Member (E) Member (J)

28.03.2022 Learned counsel for the appeilant present.

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Kihattak Additional Advocate General

for the respondents presentf

File to come up alongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa on 23.06.2022 before the D.B.

Q Qj

(Rozina Rehman) ‘(Satah-Ud-Din)
Member (J) Member (J)

Learned counsel lor the appellant present. Mr. Ahmad Yar Khan,
Assistant - Director  (Litigation) alongwith Mr. Kabirullah Khattak,

Addinonal Advocate General for the respondents present.

Fite 1o come up alongwith connected Service Appeal No. 695/2017

titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

before D.B.

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(MIAN MUHAMMAD)
MEMBER (EXECUTIVE)




29.11.2021 | Appgiléh't present th;f%'lj'é{ﬁi"counsel.‘
’ Kabir Ullah Khattak learned Additional Advocate
General ‘anngWith Ahmad Yar.A.D for respondents present.
File to come up- alongwith connected Service Appeal
No.685/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28.03.2022 before D.B.

\J)

(Atig ur Rehman Wazir) (Rozina Rehmén)
Member (E) _ Member (J)

28.03.2022 vLearned counsel for the‘appellant preseht.

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General
for the respondents present.
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File to come up alongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber

Pakhtunkhwa on 23.06.2022 before the D.B. _ ,

. ‘ “__.——-_-—‘ .

" (Rozina Rehman)'._ (Salah-Ud-Din)

Member (Jy~ "' Member (J)

23.06.2022 Learned counsel for the appellant present. Mr. Ahmad Yar Khan,
Assistant - Director  (Litigation) alopgwith Mr. Kabirullah Khattak,

Additional Advocate General for the respondents present.

File o come up alongwith connected Service Appeal No. 695/2017

titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

before D.B.

it

“H{MIAN MUHAMMAD) g (SALAA-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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16.]2.2020 Junior to cdunsel fof the appellant présent. Additional:
AG alongwith M. :Ahmad Yar Khan, AD(Litigation) for
respondents present. | ‘ |

Former requests _fdr adjoumment as learned seni0.r~
counsel for the appellant is engaged today before the
Hon’able High Co'urt,' Péshawar in different cases.
Adjourned to 11.03.2020 for arguments before D.B.

-

(Mian Muhammad) =~ Chairman
Member (E) -

11.03.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present.

File to-come up alongwith connected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 befora\D.B.

Re

V Q
(Mian Muhamma (Rozina Rehman)

Member (E) Member (J)

01.07.202'1' A Appellant present through counsel.

Muhammad Rasheed, learned Deputy District Attorney
. for respondents present.

File to come up alongwith connected Service Appeal
N0.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina‘Rehman) | %

Member(J) '

-
14




© 03.04.2020

~ Due to plbli¢ holiday on ':-E!i&ifbunt of COVID-19,.the case is

adjourned for the same on 30.06.2020 before D.B.
30-b2%  PUe do Coud 19, e aip [ er
B ek b0 29 95000 Bov e
544“-6 25 be?vvz R
5, W
29.09.2020 Appellant present'through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate -
General alongwith Ahmad Yar Khan A.D for respondents

present.

An application séeking adjournment was filed in
connected case titled Anees Afzal Vs. Government on
the ground that his counsel is not available. Almosf '250'-
connected appeals are fixed"forheari'ng-j today and the. |
parties have engaged differé‘n,t-" counsel. Some of the
counsel are busy before august I-iig’h Court while some
are not available. It was also reported that a review
petition in respect of the subject matter is also_ pending
in the august Supreme Court of Pakistan, therefore,
case is .adjourned on the réquest of counsel for

appelianforarguments-on 16.12.2020 before D.B

(Mian Muhammad) : (Roz'ina Rehman)
Member (E) , Member (J)
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26.09.2019

11.12.2019

e - ----:."-- - -

Junior counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Junior counsel for the
appellant requested for adjournment on the ground that learned senior
counsel for the appellate is busy before the Honble Peshawar High
Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for arguments before D.B.

(HUSSAIN SHAH) (M. W Z-I:\N KUNDI)l

MEMBER MEMBER

Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

25.02.2020 before D.B.

W‘y\ 2 /
Member Member

25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir

Ullah Khattak leared Additional Advocate General present.
Clerk to counsel for the appellant seeks adjournment as
learned counsel for the appellant is not available. Adjourn.

To come up for arguments on 03.04.2020 before D.B.

1 &

Member - Member
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' 05.08.2019  Junior to counsel for the appellant and Mr.,'Zi-é Ullah
learned Deputy District Attorney present. J un'io‘rzto ciéi;ﬁsel for
the appellant submitted rejoinder which is placed on'file and
seeks adjournment as learned senior counsel is“-x._:’not in

attendance. Adjourn. To come up for arguments on 26.‘(2\9.2019

before D.B. - \\
Member Member
26.09.2019 Junior counsel for the appellant and Mr. Kabirﬁliah Khattak;ﬂ

Additional AG for the respondents present. Junior counsel for the .
appellant requested for adjournment on the ground that learned senior \
counsel for the appellant is busy before the Hon’ble Péshawar High
Court and cannot attend the Tribunal today. Adjourned fo 11.12.2019

for arguments befqre D.B.

o
(HUSSAIN SHAH) (M. AMIN N KUNDI)
MEMBER - MEMBER
11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa ‘Bar

Council. Adjourn. To come up for further propeedings/argumenfs on

25.02.2020 before D.B.

3ember o Mémber 4
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' 20.(').3 2019 . Clerk to counsel for the appellant and Mr. Kabirullah
- - Khattak learned Addl; AG alongwith Mr. Sagheer
| Musharaf Assistant Director for the respondents present.
o ~ Written reply not submitted. VeoripdorAfGsSerte tine &
’ o ‘ .Q:fhwrfﬁew“r“q) 'J‘ adjourned. To come up fqr written
; . ‘reply/comments on #4:04.2019 before S.B. |

Vf, -
/ . - ' v
S : ‘ (Hussain Shah)

/ ‘ : ‘ Member

18:04.2019 - Clerk to counsellfor the éppellant present: M/S Zaki
‘ | Ullah Senior Auditor and Sagheer Musharaf AD present.
‘Written reply not submitted. Representatives of the
‘respondents requested for time .to furnish written
~ reply/comments. Grantéd. To come wup for written

t reply/comments on 13.06.2019 before S.B. |
c{' e

Member

13.06.2019 Counsel for the appellant and Addl. AG alongwith
Saghir Mushraf AD for the respondents present. '

The re)presentativ'e of respondéntsA has submitted
Parawise comments of the'respondents which are placed on
‘record. To come up for arguments before the’ D.B on
,0;’5:*_’,08.2019. The appellant may submit rejoinder, within a
fortnight, if so advised. - |

oo v

Chairrman




27.12.2018 Clerk to counsel for the appellant present and gecks
~ adjournment as- learned counsel for the appellant not’

attendance. Adjourn. To come up for preliminary heauno on
01.02.2019 before S.B.
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05.02.2019.. . - S Goungel ‘for th.e a‘ppellant present. Preliminary arguments heard. It

. Was contended by leamed counsel for the appel]ant that s1m11ar nature

- BN TP '\\ W
Y .. -appeals. have already been admltted for regular hearmg and the same are

W AN L
//M . '.\ﬁxed for ﬁnal arguments on 14.02. 2019 therefore requested that the

\ N N

present appeal may also be admitted for regular hearing. Request of the

Y : A A
- § ) l

learned counsel for appellant seem™ genu-ine.,;l}{f(‘)reover, the ground

~ et

.. mentioned in the memo of appeal also need consideration for regular
"%\~ .« hearing therefore, the present appeal is admitted for regular hearing subject

to all legal objections. The appellant is directed to deposit'security and

process fee within 10 days thereafter, notice be issued to the respondents

‘ for written reply/comments for 20.03.2019 before S.B. /% .
f'"":l-..--‘v.. Jxﬂ.“. tod :
£, e _ - (MUHAMMAD AMIN KHAN KUNDI
Securily & Process Fee . | ( MEMBER )
TTW T T A e
T T 90.032019 Clerk to counsel for the-appellant and Mr. Kabirullah

Khattak learned Addl; AG alongwith Mr. Sagheer

-

Musharaf Assistant Director for the respondents present.
Written reply not submitted. LearinedenfAGstiSeedBhe
rl;!mellih)\:ﬁtle ’i/oﬂl’l%am(q)ly To come up for written
reply/comments on §& 104.2019 before S.B.

(Hum ah)

Member




24.12.2018

i«

T s

27.12.2018

Mr. Javed Igbal Gulbela Adv%
present.

Learned counsel for the appellant states that appeals
involving identical proposition are fixed for preliminary -
hearing on 27.12.2018, therefore, the instant matter may also *

be adjourned to the said date.

Adj_éumed accordingly.

Clerk to counsel for the' petitioner present. Mr. Kabirullah - -
Khattak learned Additional Advocate Genéral present. Clerk to
counsel for the petitioner seeks adjournment as learned counsel
for the petitioner is not in attendance. Adjourn. To come up for
ferthiesproceedings 14.02.2019 before S.B.

4

£

Member
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27.06.2018 | Clefk to counsel for the appellant present and stated

.

Peshawar High Court . Peshawar. Adjourned. To come up for

e R TTEEVRMERAA, 4R T AT T e 47

preliminary hearmg on 20. 07. 201 8 before S.B.

o

|
|
that‘Learned counsel for the appellant is busy before Hon’ble

20.07.2018 Counsel for the appellant present and seeks adjournment.

Adjourned. To come up for preliminary hearing on 08.08.2018

" before S.B. ' A
ot ) :
s (Ahmad Hassan)
Member
] . ’
08.08.201'.8  Clerk to counsel for the appellant present and seeks

. adjoumment on the ground that learned’ counsel for the appellant is
not available today Adjourned. To come up for preliminary hearlng on.
. A$082018 before S. B

(Muhammad Amin Kundi)
: Member '

125.09.2018 | Mr. Jamroz Khan, Clerk of counsel for the
. appellant Mr. Javed Igbal Gulbela-Advocate present
and requestéd for édiourhment. Granted. T 0 come up

~for pf.eliminaryhearing on 06.11 .2018' before S.B.

Chalrm an

S - . o




Form-A
FORMOF ORDERSHEET
Court of ‘
Case No, 545/2018

Date of order

S.No. Order or other proceedings with signature of judge
proceedings : :
1 2 3
- 1 17/04/2018 The appeal of Mr. Shawiz Khan resubmitted today by Mr.
_ Javed .Iq'bal Gulbela Advocate may be entered in the Institution
Register and put up to the Learned Member for proper order
please. ‘ |
2- 1%y &

30.04.2018

{

Cé

- This case is entrusted to S. Bench for preliminary hearing

to be put up there on 39/09115'

Y A

MEMBER
W

Clerk of the counsel for appellant present. The ‘Tribunal is

nctional due to retirement of the Honorable Chairman. Therelore

sc is adjourned. To come up for the same on 27.06.2018 before S.13

£

Reader

non

the

g




Thev'appeal of Mr. Shawiz Khan Aya/Helper r/o Distt. Population Welfare Officer Torghar
received today by i.e. on'10.04.2018 is incomplete on the following score Which is returned to

the'counsel for the appellant for completion and resubmission within 15 days.

1- Annexures of the appeal may be attested.

2- Annexures C. & D. of the appeal are illegible which may be replaced by Ieglble/better
one.

K 3- Copy of reinstatement order of the appellant in r/o appellant mentioned in the memo of
appeal is not attached with the appeal which may be placed on it.

No. 737 /s.T,

Dt._{! ‘ oY /2018

ﬁ,_g" Q‘ . P SO .
REGISTRAR 17 | { |
SERVICE TRIBUNAL\ Wi
KHYBER PAKHTUNKHWA

PESHAWAR. |

Mr.Javed Igbal Gulbela Adv. Pesh.

*
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L BEI ORE THI HONBLE KHYBER PAKHTUNKHWA
i
|

SERVICES TRIBUNAL PESHAWAR

InReSA S YUYS  /201%

Shawiz Khan
VERSUS

Govt. of Khyber Pakhtunkhwa and others

S#
1. | Grounds of Appeal o 1-9
2 | Application for Condonation of delay 9a-9b
3 |Affidavit. | .10
4 | Addresses of Parties. . 11
5 | Copy of appointment order A 13
6 | Copies of termination orders “B” 4y
7 | Copies of order dated 26/06/ 2014 “C” j5~ =99
8 | Copy of ordef‘g)f CPLA No. 496-P /2014 “D” 97297
9 | Copies of record of COC No. 186/2016 “E” ?.) % 2%
10 | Copy of record of COC No. 395/2016 “F” Y
11 | Copy of the impugned re-instatement|  “G”

order dated 05/10/2016 2 Q
12 | Copy of appeal | “H” 24 -Y0
13 | Copy of CPLA NO. 605- P/ 2015 - T U - U
14 | Other documents | -
15 Wakalatnama e - 1 by

Dated: 07/04/2018

Appellant

Through .
JA QBAL GULBELA
Advocate High Court

|
i
|
INDEX
) Description of Documents Annex Pages
Peshawar.

Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawar
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BEFORE THE HONBLE KHYBER PAQTUNKHWA
SERVICES TRIBUNAL PESHAWAR

Pakhtukiind
K'\s‘:‘:‘?‘; s0 AR BN

R | e SRS
In Re SA 5 Lf S— /2018 Diary NOSw=are
D.med_g;_‘i:&?i g
‘Shawiz Khan, Aya/Helper, R/o District Populatlon Welfare.
| Officer Torghar. _
(Appellant)

VERSUS

1. Govt. of Khyber Pakhtunkhwa Through Chief Secretary
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.
2. Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar. 1
3. Govt. of Khyber Pakhtunkhwa Through Secretary
Populatlon Weltare Department, Peshawar. -
v4. Secretary Population Welfare Department, Khyber
- Pakhtunkhwa at Civil Secretariat, Peshawar.
5. Director General, Population Welfare Department R/ o
~ Plot No. 18, Sector E-8, Phase-V1I, Peshawar. :
< 6. Accountant General, Khyber Pakhtunkhwa at
Accountant General Office, Peshawar Cantt, Peshawar.
J- District Population Welfare Officer Torghar. |

................. (Respondents).

APPEAL u/s 4 OF THE KHYBER
1 PAKHTUNKHWA SERVICES TRIBUNAL ACT -

”edm"“?aywm FOR GIVING RETROSPECTIVE EFFECT TO

L4/ THE APPOINTMENT ORDER DATED 05/10/2016
IN ORDER TO INCLUDE PERIOD SPENT SINCE
BRINGING THE PROJECT IN QUESTION ON
CURRANT SIDE W.EF 01/07/ 2014 TILL THE
APPOINTMENT ORDER DATED 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS,
PROMOTIONS AND SENIORITY, IN THE LIGHT
OF JUDGMENT AND ORDER DATED 24/02/2016
RENDERED BY HON'BLE SUPREME COURT OF
PAKISTAN IN CPLA 605 OF 2015.
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| . Respectfully Shewefh h N

1. That the appellant was initially appointed as

Aya/Helper on contract basis in the District

| r | Population Welfare Office, Malakand- on
, - ~ 28/05/2012. (Copy of the appointment order

B dated 25/05/2012 is annexed as Ann “A”).

2. That it is pertinent to mention here’ that in the
initial appointment order the appointment was
although made on contract basis and till project

life, but no project was mentioned.thereifl‘in the

appoi_ntmént order. However the services of thé o

appellant alongwith hundreds of other employees
were carried and. confined to the project
“Pravisions for Population Welfare Pro‘gram‘ me in

- Khyber Pakhtunkhwa(2011-14)".

3. That later-on the project in quéstion was brought
from develbpmental side to currant and regular
side vide Notification in the year 2014 and the life
of the project in question was declared to be

culminated on 30/06/2014.

4. That instead of regularizing the service of the
appellant, the appellant was terminated vide the
impugned office order dated 14-06-2014 (Copy of

termination order is Annexure-“B”).

5. That the appellant alongwifh rest of his colleagues
impugned their. términation orders before the

Hon’b’l_e Peshawar ngh Court vide W.P# 1730-

A




®

P/ 2014, as after ce{rry-out the termination of the

appellant and rest of his colléag_ues,_ the -

respondents were out to appoint their blue-eyed

ones upon the regular posts of the démised project

in question. -

. That the W.P# 1730-P/2014 was allowed by the

Hon’ble Peshawar High Court Peshawar vide the
judgment and order dated 26/06/2014. (Copy of |

_order dated 26/06/2014 in W.P # 1730-P/2014

annexed herewith as Ann “C”).

. That the Respondents impugned the same before

the Hon’ble Apex Court of the country in CPLA

No. 496-P/2014, but here again good fortune of

the a‘ppellant and his éolleagues prevailed-and the
CPLA was dismissed vide judgment and order

dated 24/02/2016. (Copy of both in CPCA 496-

P/ 2014 is annexed as Annexure-“D”).

. That .a:sl the Respondents were reluctant to

implement the judgment and order dated
26/06/2014, so initially filed COC# 479-P/2014,
which became infructous due to suspension order

from the Apex Court and thus that COC No. 479-

~ P/2014 was dismissed, being in fructuous vide

ordeér dated 07/12/2015.




12.

13.

3 ' ~

That feeling aggr‘ieved,- the appellant prepared a

departmental appeal, but inspite of laps of

statutory period no findings were made upon the

same, but rather the appellant repeatedly attended
the office of the Learned Appellate Authority for .

disposal of appeal and every time was extended

positive justure by the Learned Appellate o

Authbrity about disposal of departmental appeal
and that constrand the appellanf to wait till the

dispo_éal, which caused delay in filing the instant

appeal before this Hon'ble Tribunal and on the

other hand the departmental appeal was also

either not decided or the decision is not

communicated or intimated to the appellant.

(Copy of the appeal is annexed herewith as

annexure “H").

That feeling aggrieved the appellant prefers the
instant appeal for giving retrospective effect to the
appointment order dated 05/10/2016, upon the

following grounds, inter alia:-

GROUNDS:

effect” is illegal, unwarranted and is liable to be

A.

That the impugned appdintment order dated -

05/10/2016 to the extent of -giving “immediate

modified to that extent. | | r




B. That in another CPLA No. 605 of 2015 the Apex

Coﬁrt heid -that 1jbt only the effected employee is

. to be re-instated into service, after conversion of
the project to currant side, as regular Civil Servanf, |
but as well as entitled for all back benefits for the
- .périlod. they have worked with the project orl the
K.P.K. Governmenf.lMoreover {he Service ‘of the
Appellants,__thereirli, for the intefvening period i.e
from the date of their terminétioh till the date of
 their re-instatement shall be computed towafds
their pensionary Dbenefits; vide judgment and
order dated 24/02/2016. It is pertinent to mention
here that this CPLA 605 of 2015 had been decided
alongwith CPLA of 496 of 2014 of thé A}l)pel.lant.

on the same date.

C.T.'haAt thus by virtue of 2009 SCMR plage-: 01 the
: apiaé]ila.ntl is eﬁtitled\ .fo.r equal treatment. and 1s
. thus fully eﬁtitled for back benefits for thé period,
the appellaﬁt wbr_ked in the project or With-.the
Gov-eif'nment of KPK (Copy of CPLA"60‘5 / 2015 ié

annexed as Ann- “17).




'D. That whel_fe the posts of the a'ppellaﬁt went 'on

regular side, then from not reckoning the benefits

- from that day to.the appellant is not only illegal

E.

and _Vbid, but is illbgical as well.

That where the termination was dec’il'ared as illegal

‘and the appellant was declared to be re-instated

into service vide judgment and order dated
26/06/2014, then how the appellant can be re-
instatéd on 05/10/2016 and that too with

immediate effect.

. That attitude of the Respondents constrained the

appellant and his colleagués to knock the doors of

the Hon'ble High Court again and again and were -

even out to appoint blue-eyed ones to fill the posts

of the appellant and at last when strict directions
were issued by Hon’ble Court, the Respondents
vent out their spleen by giving immediate effect to

the re-instatement order of the appellant, which

“apptoach under the law is illegal.
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G. T hat wh re the appe,lant has worked regularly
and punctually and thereafter got regulanzed then
under rule- 2.3 of the "‘pension Rules- 1963, the

appellant is entitled for back benefits as well.

H. That from every angle the appellant is fully
entitled for the back beneﬁts for the perlod that
the' appéllant worked in the subject project or with
the Govetnmeﬁt of K.P.K, by giving retrospective
eftect to the re-instatement otder dated

05/10/2016.

I That any other ground not raised here may
gra»ciouslyﬂbe allowed to be raised at the time of

arguments.

It is, therefore, most “ humbly prayed that on
acceptance of the instant Appeal the impugned re-
1nstatement order No. SOE (PWD)4-9/7/2014/HC, dated
05/10/2017 may graciously be modified to the extent of
“immediate effect” and the re-instatement of the appellant
be given effect w.e.f 01/07/2014 date of regularization of
the project in question and converting the post of the

" appellant from developmental and project one to -that of
regular one, with all back benefits in terms of arrears, "
seniority and promotlon ‘




A" ' ) / y

Any‘f'ab'fh‘ér"jrelie“f'%ﬁét""?épecifically asked for may also
‘graciously be extended in favour of the appellant in the
circumstances of the case

Dated: 06/04 /2018 E - %/[

 Appellant

Through_ T )l
JAN AL GULBELA

SAGHIR IQBAL GULBELA
Advocate High Court

| . Peshawar.
-NOTE:- '

No such like appeal for the same appellant upon'\
the same subject matter has earlier been filed by me,
prior to tho mstant one, before this Hon’ble Tribunal.




BEFORE THE HONBLE KHYBQPAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

- InReS.A - /2017 '
Shawiz Khan
| VERSUS

‘Govt. of Khyber Pakhtunkhwa and others’

AFFIDAVIT

1, Shawiz Khan, Aya/Helper, R/o District Population Welfare
Officer Torghar,-do hereby solemnly affirm and declare that all
the contents of the accompanied appeal are true and correct
to the best of my knowledge and belief and nothing has been
concealed or withheld from this Hon’ble Tribunal. |

Identified By g

‘Advocate High Court
Peshawar.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

MReSA_. /2018
Shdwiz Khan
 VERSUS

Govt. of Khyber Pakhtunkhwa and ofhers

ADDRESSES OF PARTIES

4 APPELLAN T.

Shawiz Khan, Aya/ Helper R/o District Popula’uon Welfare
Offlcer Torghar.

RESPON DENTS

1. Govt. of Khyber Pakhtunkhwa Through Chief Secretary

Khyber Pakhtunkhwa at Civil Secretariat Peshawar.

2. Chief Secretary Khyber = Pakhtunkhwa at Civil |

Secretariat Peshawar.

3. Govt. "of Khyber Pakhtunkhwa through Secretary
Population Welfare Department, Peshawar.

4. Secretary Population Welfare Department, Khyber
Pakhtunkhwa at Civil Secretariat, Peshawar.

5. Director General, Population Welfare Department R/o

Plot No. 18, Sector E-8, Phase-VII, Peshawar.
6. Accountant General, Khyber Pakhtunkhwa . at
‘Accountant General Office, Peshawar Cantt, Peshawar.
7. District Population Welfare Officer Torghar.

Dated: 07/04 /2018 - %
) - Appella

Through |
' JAVED- GULBELA
Advocate High Court
Peshawar.

0 R - P T .



BEFORE THF HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

In CM No. | /201'%

Shawiz Khan

-VERSUS _
Govt. of K.P.X & Others

APPLICAT. ION FOR CONDONATION OF DELAY B

RESPECTFULLY SHE WETH,

1. That the petltloner/Appellant 1S ﬁling" the
~ accompanying 5erv1ce Appeal the contents of Wthh |
may graciously be considered as integral part of the

instant petition.

. That délay in filing the accompanying appeal' was
never deliberate, but due to reason for beyond

control of the petitioner.

. That after filing departmental appeal'on 21/07/2(:).1 7,
the étppellant with rest of their colleagues regularly
attended the Departmental Appellate Authority and
every time was extended positive gestures by the
Worthy Departmental Authority for disposal of the
departmental appeal, but in _spite of lapse of statutory
rating period- and period thereafter till filing the
“accompanying service appeél before this Hon’ble
Tribunal, the same were never decided or never
communicated the decision if any made thereupon.

. That besides thc above as the accompanymg Service -

Appcal is about the back benefits and arrears thereof




and as financial matters and questions are involved

which effeét the curréht"salary package regularly etc

of the appellant, so is having a repeatedly reckomng

cause of dctlon as well.

. That besides the ~above "law always - favors

- adjudication on merits and technicalities ‘must

always be eschewed in doing justice and deciding

cases on merits.

It is, thcrcfore most humbly prayed that on
| acccplance of the 1nslant petltlon the delay in ﬁhng
of the accompanymg Serv1ce Appeal may gracmusly |

‘bc condoned dlld the accompanymg Serv1ces Appeal'

may very graciously bc dcc:ded on merits.

Dated: 07/04/2018 I %

- Petitioner/Appellant -

vocaté, High Court
Peshawar.
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D154 v Population Welfare Officer,
/ TORGH3R
’ ”
') /K7 Dated Torghar_the 28 18)  _poz
LHILOF \PrOIS INT

-

‘H‘:‘;'L‘ ém.. bt owan. g g of e Departmental seloction Committece (DSC) wnd with the
T ;",‘ 0 Auther. ||y e beteby offesou sppointment as Chowkidar (BPS-01) an coutrsct

b L e grg, o, Population Welfaze Departmest. Khyber Pakhtun Khwa for the
vt MW 1 e ] cotditions.

LRy S ONDITIONS

'€ AP Asat L aeaee the post of Chowkldar (BPS-01) is purely on contrect basis for the
i Thay orcas wa cutonatically stand terminated unless extanded. You will get pay in
oSl dtned 309300 Y pit asual allowances as admissible under the rules,
)P eI il ) oo termunation withedt assigning any season dunng the cumrency of the
“-uent neare of 1o agnation, 14 days prior otices will be required, other wise your 14 days
- Pl vasal allowao &+ wilh be forfeited.
b oSad arovide Me- - o funess Certificatr, from the Medical Superinteadeat of ths DHQ
Tl Munrelua » 4ose jounug renvice,
O GonTec! cploy ¢, tn no way you will be iyealed ag civil servant and int case your
fos .- 15 {ound vu- sausfatiory or found committed any mis- conduct, your service will be
“munatedt with the zp, wwal of the conmpelent authority without adopting the procodurs provided
“hayber Fakinun 50 » . (D) noles 1973 which will not be challengeable in Khayber Pakhun
A3 seiviaa tsbunall o coust of law.
-t 32 uetd reupeeaahle for the fosses acamng(othe peoject due to your carelessness or
[haer =y ard shall : recovered fromyos. -
“ v W avithier be ety 1cd to oy peasior orgrq(m’y fonbns ‘vire rerdered by.yors nor you will
v ol e o ards GE a wud o CF Fund,
€ s aifer hadl not coates any sght oa you | for regulprization of your scrvice against the post
o pied by von of suy other szsula posts in the Department. ¢
Tos v ta g duty 21 | our 0w expenses.
" {1 woacesnt the abeve t1ms conditions, you si;ould report for duty w0 the undersigned within 15

ntit e g mipt of = ofica faifing which your aypommnrshall bc,eomécrod as cancelled
Vo will e e asurer boad with the

.m.v;‘,-g' -y e B

' Ser-
Distict Populadon Welfare Officer,

. S/N\NL‘Z_ Lehan t TR

A |

LT s /«aﬂ/_y |

bty g b the 1o

cOnet detsie. § W=D, Govt: of KPK Peshawar for hfs kind inforroation plgase.
(r §= pec. ms Ofne v Tomtar for informepon please.
4 pawerat bl tarin. ansbon and neccssary 2ction.
! S oowddd e Ohs ctoonsemed

» {
District Po
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)
ROﬁ'mcr,
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OFFICE ORDER

Government of Khyber Pakhtunkhwa,

Directorate General Population Welfare
Post Box No. 235

fC Tan? au‘ldng Suachd Mos]id Rood. Peshawar Cantt: Ph; 091.9211536-38

srrrevevery

e Dated Peshawar the /13/6] 2014,

F.No, 4(35)/2013 -14/Admn:- On completion of the ADP  Project No. 903-821-
790/110622 under the scheme provision of Populauon Welfare Programme Khyber

Pakhtunkhwa.

w.e.f, 30.06.2014 as per detaﬂ below:-

v o .

The services of the followmg ADP Pro;ect employees stands terminated

Cbd WOIN@ PTRZ £ U

9390°ESTER: "ON NS

S.No. [ Name Dastgnation District o
' /Institution
1 Sherbano FWW Torghar
2 | Millat zari Fww Torghar
3 | Saima Naz FWw Torghar
4. | Nadia Zeb FWW Torghar
S | Husna Bibi FWW Torghar
0 Kalsoom Bib] FWW Torghar
7y Kausar Bibi PWW 4 Torghar -
8 | Sidra Bibi 0 TRWW Torghar ™~ -
9 | Mohabbat Khan FWA (M) Torghar - . _
10 __j Syed Nawab Zai FWA (M) Torghar I
11 | Attique Ahmad Khan | FWA (M) - Torghar -
12 | Yar Muhammad Gul FWA (M) Torghar
-13 | Aimai Nazar FWA (M) Torghar - '
i4 | Thsan Ullah FWA (M) Torghar -
15 | Ageezat Khan FWA (M) Torghar .
16_ | Ayaz Khan FWA (M) Torghar ' o
17 __{ Aram Jehangir FWA (F) Torghar S
18 | Gul Naz FWA (F) Torghar 1A R
19 | Chand Bibi FWA (F) Torghar @i/,k -
20 | Nadia Bibi FWA (F) Torghar
21 | Adila Bibi FWA (F) Torghar =
22 | Noreen Bibi FWA (F) Torghar
23 | Guam Sakina FWA {F) Torghar
24 | Nighat Jama! Khan FWA (F) Torghar -
25 | Nusrat Begum Ava / Helper Torghar
26 | Sajida Bibi Ava /[ Helper Torghar . .
.27 | Nazia afreen Aya { Helper Torghar . T
|28 | Mahnaz Bibi Aya [ Helper Torghar - 7S
29 | Suriyya Zaman Aya'[ Helper Torghar
30 | Sameen Bibi . Aya / Helper Torghar
31 | Fshrar Rihl Aya [ Helper Torghar
32 | Maimaona Bibi Aya [ Helper Torghar
33+ Sana Uliah Chowkidar -~ | Torghar
34 | Shawalz Khan Chowkidar Torghar
: 35. | Fazalur Rehman Chowkidar Torghar .
36 | Ajmain Ahmad Chowkidar Torghar .
37 | Gul Matin Shah Chowkidar Torghar . .
38 | Naimat Qadar Chowkidar - { Torghar:

CodSN AT @M W
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_ , JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR.
JUDICIAL DEPARTMENT

-W.P.No.1730 .of 2014 .
With CM 559-P/14 An/CM 600 and 605/14

2

 JUDGMENT

Date of hearing ___26/06/2014 . _
* Appellant Muhammad Nadeem .... By Mr ljaz Anwar Advocate.
Respondent Govt. tc by Gohar Ali Shah AAG.. '

s sk 3k ok sk ok ok e ok ok ok ok o ok ok ok ok

NISAR HUSSAIN KHAN. J:- By way of instant writ-

petition, pctitioners seek issuance of an appropriate writ
for declaration to the ei;fect that they have been validity
appointed on the posts under the sch-emé- “Provision of
Population Welfgre Programme” which has been brought
on regular' budget and the posts on which the iaetitioners
are working have bécome ‘regular/permanent posts, hence
petitionérs are entitled t(; be regularized in line with the

Reg.ularizvation‘ of other staff in similar projects and

reluctance to this effect on the part of respondenfs in




_regularization of the petition

actitioners be declared as regular civil

well being of the downt_radc!c‘n citice

. basic health structure; that they have

the pétitioners have be

eIl illegal, malafide and
freud upon their legul nghts und o

u cunseguence

wervaats for all

intent and gurposes, )

Case of the petitioners is thet the Provincial

Government Health Department  cpproved o scheme -

namely Provizicn for Populction Welfare Programeme fora

period of five yeurs from 2010 to 2015 for socio-cconorhic -

ns and improving the

been 'pcrform/ng

best of their ability viith reul and

LCSLT

thelr dutics to the

" which made the project und scheme successful und result |

oriented 'which censtrained the Goverament to convert it

T [ ’ .
from ADFP o current budget. Since whole scherne haz been

\ .

Lrought on the regular side, so the ernployees of the

scheme were also to be absorbed. G the same analoyy,

some of the staff members have been reqularized vehereas .

en discriminated viho are entitlied to

‘alike treatment.
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Regularization of the petitioners is illegal, malafide
and fraud upon their legal rights and as a
consequence petitioners be declared as regular civil

servants for all intent and purposes.

2. Case of the petitioners is that the Provincial
Govemmcnt Health Department approved a scheme
namely  Provision  for Population | Welfare
Progralﬁme for period of five years from 2010 to
| 2015 for socio-ecqnomic well being of the
downtrodden citizens and improving the their duties
to the best of their ability with zeal and zest which
méde the project and scheme successful and result
oriented which constrained the Government to
convert it from ADP to current budget. Since whole
scheme has been brought on the fegular side, éo the
employees of the schgm'e were also to be absorbed.
On the same analogy, same of the staff members
have been regularized whereas the petitioners have

been discriminated who are entitled to alike

treatment.—-
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Ajmq/ and 76 others have fite
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Interveners in the moin petitlon and righty
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4

Separate petitions ane ask for comments, it would be Jjust
. 1

and proper.thar their Tate be decided onec for all througn
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3 . Same of the applicants/interveners namely Ajmal and 76
others have filed C.M.No. 600;P/2014 and another alike
C.M.No.605-P/2014 by Anwar Khan and 12 others have prayed for
their impleadment in fhe writ petition with the contention that they
are all sieving in the same schemé/pfoject namely Provision for
l’opulatioﬁ Welfare i’rogramme for the last five years.: If is
contended by the applicants that they have exactly the same case as
averred in the main writ petition, so they be impleaded in the main
writ petition as they seek same relief against same r;espondents.
Learned AAC present in court was put on notice who has got no
objection on acceptance of the applications and impleadment of the
applicants/Interveners in the main petition and rightly so when all
the applicants are the exﬁployees -of the same Project and have got
same grievance. Thus instead of forcing them to file separate

petitions and ask for comments, it would be just and proper that their

fate be decided once for all through the same writ petition as they

~stand on the same legal plane. As such both the Civil Misc.

applications are allowed




“n

meing petition viho  yoculd

“ane have alzo gonce through the ro

@

d the applicunts shall be treated us petitivncrs in the

Lo cotitled (g e swne

“lreatenent,

weic accordingly filed in which responden have admicied

”
.

:;’mt :bc Préjcc: has been con;zcrté:d into Rcbu/ar/(.‘urrent
side t?f tﬁc badgc.t for the year 2014-15 gny all the poste
_havc ceme un'c.;'cr the ambit of Civil servants Act; 2973 and
Appoinltzmicnr, 'Prornotion end. Transfer Rulzz, 1989,
Howéver, rhcy‘ contended that.‘;t‘he posts r.'u'll oe advertised

efresh under the procedure luid down, Jor which the

. petitioners voould be free to compete alongwith others,

H'owcuér, their age [actor shall be cdnsidcred under the

‘relaxation of upper dge limit rules,

.

.5, - - We have bheard learncy counsel for the

‘betitioners, and the learncd Addizional Advocute General

cord with their valualle:

" assistance,

4. ' Commencts of responiencs were called which ,

Ll
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And the applicants shall be treated as petitioners in

the main petition who would be entitled to the same |

treatment.

4. Comments of respondents were called

which were accordingly filed in which respondents

have admitted that the Project has been converted

- into Regular/Current side of the budget for the year

2_014-2015 and all the posts have come under the

ambit 6f Civil servants Act, 1973 and Appointlhent,

Promotion and Transfer Rules, 1989.

However, they contended that the posts will be

~ advertised afresh under the procedure laid down, for

which the petitioners would be fréc to compete

;alongwith othefs.

However, their age factor shall be considered under

the relaxation of upper age limit rules

5. - We havé heard learned counsel for the

petitioners, and the learned Additional Advocate

“General and have also goﬁe through the record with

their valuable assistance.
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6. It is apparent from the record that the
posts held by the petitioners were advertised in the
Newspapcr on the basis of which all the petitibners-
applied and ihcy had lilldergone due process of test
and interview and thereafter they Wcre appointed on
the respective posts of Family Welfgre Assistant (male
& femalc); Family Welfare =~ Worker (F),
Chowkidar/Watchman, Helper/Maid , upon
recommendation of  the ~ Department selection
committee of the Departmental selection committee,
through on contact basis iﬁ the project of provision for

population welfare programme, on different dates i.e.

- 1.1.2012, 3.1.2012, 10.3.2012, 29.2.2012, 27.6.2012,

3.3.2012, and 27.3.2012 etc. All the petitioners were

recruited/appointed in a prescribe manner after due

“adherence to all the formalities and since their

‘appointments, they have been performing their duties

to fhe best of their ability arid capability. There is no -

complaint againét ‘them of any slackness in

- performance of their duty. It was the consumption of

their blood and sweat which made the project

- successful, that is why the provisional government

converted it from development to




non-developmentat side anel brought the s2lieme on the

L furcent bhudger,

V‘.)L‘A are anindful of (he faci, (it “thedr case

dqé:.‘ not com. veithin the amnibiig of PIAEy Latigales e

(Regularization of Servites) Act 2009, but at the sarme time

we cannot lose sight of the face that it were the devoted

. tee
Cservices of the petitioners which made the Government
realize

to convert the scheme on regular budger, so ¢

T T would be' highty unjustificd that the seed sown and

) nourlshed by L_hdputitionur:; iz plucked by sormcone else

. when grown in full bloom. Particularly when it is maanifes

“from record - that pursuant to the conversion of other

“proj%:ctsiform developmental to non-devefopment side,

© their émployGES',were regularized. There are reqularization

Y

" orders of the employees of other alilke ADF Schornes whiich

. . were brougtit to the regular budget; few instances of wil:ich
gt T arer Welfare  Home for Descitute “Childicr  Disiriee K
. __Charsadda,A Welfare Home for Orphun Nowshere and /
e .. Establishment  of Mentally” Retarded apd Payzizally KR
g0 S Handicapped Centre  for Speciuld Children Noweiera, . . .
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" Non-development side and brought the scheme on the current

budget.

7.We are n%indful of the jact that their case does not come within the
ambit of NWFP Emp]o;ees (Regularization of Services) act 2009,
but at the same time we cannot lose sight of the fact that it were the
devoted services of the petitioners which ‘made the Government
realize to .convert the séheme‘on regular budget, so it would be

highly unjustified that the seed sown -and nourished by the

~ petitioners is plucked by someone else when grown in full bloom.

Particularly when it is manifest from record that pursuant to the

conversion of the other projects from - development to - non-
development side , their efnplo-yee‘s were regularized. There are
regularization orders of the employees of other alike ADP schemes
which were brought to the regular budget; few instances of which
are: welfare Home for orphan Nowshera and establiéhment' of

Mentally retarded and ﬁhysically Handicapped center for special

children Nowshera,




I'r_'icfustrial Training Centre Khaishgi Bala Novsshera, Dar ol

Amon Mardan, Rehabilitetion Centree for Drug Addicts

Peshawar and Svsat ond Industrial Truining Centre 'Dagui

-Qadeem District Nowshera, These were  the  project,

S

bf:OU_(j/'l[ to the Revenue side by converting from the Al 1o o l

veirrss reqiftcioed. -

Cocurrent iJudgr:t and theic cinployiar,

-While the petitioness are going ta be tceated with difjerent )

vardstick which s height of discricnination. The crnpluyecs

of all the aforesaid projects were regularised, ” bt

petitioners are being asked to go through fresh process of |

s 7Y test and interview after advertisement and compete with

Agﬂrhcrs- and their age factor shail be considered “in
_ciccardaﬁcc with rules. The petitioners who have 5;;';cnt' best
- bloz;c(.bf thelr life in the p/'Ojt:CC“ m.u!{ he c;wown out if do ‘
‘_nor q:-.rc'?lij?y their criteria. We have noticed '.'m'rh pain om.:‘l A :
~,.aq'_c)'t..u"5h_tlwt every novs and then we are confronted .wrh -.
‘n‘umer._ou‘s such likke cases in vtfhich projects are {aunchcd,l_ :
" A?ou‘th-.lséc-:-r»ching for jobs are rc;c‘;uircd and after fews years
t}';'qy-:a.{‘e_ kicked out and thrown astray. The courts al_c‘o'

. canrot helps them, Leing contruct cinpluyees of the project
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[ndustrial ‘ITaining center khasihgi Bala Nowshera, Dar Ul Aman

Mardan, rehabilitation center for Drug Addicts Peshawar and Swat
and Indusl.rial I'raining center Dagai Qadeem District Nowshera.
These were the projecﬁs brought to the Revenue side by converting
from the ADP to current budget and there employees were
regularized. While the petitioners are going to be retreated with
different yafdstick which is height of discrimination. The employees
of all the aforesaid projects were regularized, but petitioners are
being asked to go through fresh process of test and interview after
advertisement and compete with others and their age factor shall be
considered in accordance with rules. The petitioners who have spent

best blood of their life in the project shall be thrown out if do not

qualify their criteria. We have noticed with pain and against that

every now and then we are confronted with numerous such like

cases in which projects are launched, youth searching for jobs are

recruited and after few years they are kicked out and thrown astray. ~

The courts also cannot help them, being contract employees of the

project

M




. a'._/ing been purin a situation of uncertainty, they more
often thun act full prey to the foul” hands. The molicy .

makers should keep all aspects of the socicty in mind.

C. - . &, . Leorned counced jo the petitivnees produced
aj copy of order of; this court pc.::sr_-t'l in W.P.N0.2121/2013"
dg%%&SO.;&ZOM v'/he.'eby project employee’s petition V:/CIS:'
gz.jlqrzvéd subject to theﬁnal degision of the august Su-prcmc

R " Court in CL,P\'N0.5'44-P/2012 and requested that this petition

be given- alike treatment. The learned AAG conceded to the

—————— e
H\___.

propssition that let fate of the petitioners be decided by

‘the august Supreme Court.

9. tnn view of the Concurrence of the learncd

‘counsel for the petitioners ond the deurned Additional

e e -t

L in WP No. 2151/2013, duted 30.4.5010 1w Mt Foid

. N ° by

A “inthe terms thac the petitioners sholl remcin on the posis

C Advocaté Cueaneral und following (e rutio o ordler pussed )

Azix Vs. Goverarnent Of KPK, th's writ petition is alloﬁw_tf

— Lepm et
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& they ar¢ meted out the treatment of master and servant. Having
been put in a situation 01; uncerlaint&, they more often fhén not fall
prey to the foul hands. Thg: policy rﬁakers should keep all society in
mind.

Learned counsel for the petitioners product a copy of order of .this
court passed in w.p.n02131/2013 dated 30.1.214 whereby project
employee’s petition was allowed subject to the final decision of the
august Supreme court in ¢.p.344-p/2012 and requested that this

petition be given alike treatment. The learned AAG conceded to the

proposition that let fate of the petitioners be decided by. the august -

~ Supreme Court.

" In view of the concurrence of he learned counsel for the petitioners
and the learned Additional Advocate General and following the
ratio of order passed in w.p.n0.2131/2013 dated 30.1.2014 titled

Mst. Fozia Aziz Vs. (}pvemincnt of KPK, this writ petitioners shall

on the posts




Better Copy (29) ?}/
- Subjects to the fate of CP No.344-P/2012 as identical

proposition of facts and law is involved therein.

Announced-on
26" June, 2014.




Y
Dl.smct

T B e
0 "J‘)w 'inumf‘
Dt.w.l t,r;

(lVI ./\PPI‘
. GOVI of Kl’

I.:vcs(uck Pc:,b
e




Better Copy No.ﬂ;>}

IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESENT:
Mr. Justice Anwar Zaheer Jamali, HCJ
Mr. Justice Mian Saqib Nisar

+ Mr. Justice Amir Hani Muslim
Mr. Justice Igbal Hameed UR Rahman
Mr. Justice Khilji Arif Hussain

CIVIL APPEAL NO.134-P OF 2013

{On appeal against the judgment dated 24-03-2011 passed by the Peshawar
High Court, Peshawar, in Review Petition No.103/2009 in WP.No59/2009)

Govt. of KPK thr. Secy. Agriculture Vs Adnanuila
and others

CIVIL APPEAL NO.135-P OF 2013

(On appeal against the judgment dated 22-09-2011 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.2170/2011)

Chief Secy. Govt of KPK and other Vs Amir Hussain and others

CIVIL APPEAL NO.136-P OF 2013

{On appeal against the judgment dated 07-03-2012 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.1897/2011)

Govt. of KPK and other Vs Muhammad Younas and others

CIVIL APPEAL NO.137-P OF 2013

(On appeal against the judgment dated 13-03-2012 passed by the Peshawar
High Court, Abbottabad Bench, in Writ Petition No.200-A/2012)

Govt. of KPK and other Vs Attaullah Khan and others .

CIVIL APPEAL NO.138-P bF 2013

(On appeal against the judgment dated 20-06-2012 passed by the Peshawar
High Court, Mingora Bench (Dar-ul-Qaza), Swat in Writ Petition No.189-M/2012)

Govt. of KPK thr. Secy. Agriculture Vs Muhammad Ayub Khan
Livestock Peshawar and others

CIVIL APPEAL NO.52-P OF 2015

{On appeal against the judgment dated 5-12-2012 passed by the Peshawar
High Court, Peshawar in Writ Petition No.3087/2011)

Govt. of KPK thr. Chief Secretary Vs Qalbe Abbas and another
and others

CIVIL APPEAL NO.1-P OF 2013

(On appeal against the judgment dated 10-05-2012 passed by the Peshawar
High Court, Mingora Bench (Dar-ul-Qaza), Swat in Writ Petition No.2474/2011)

District Officer Community Vs Ghani Rehman and others
Development Department
(Social Welfare) and others

CIVIL APPEAL NO.133-P OF 2013

{On appeal against the judgment dated 17-05-2012 passed by the Peshawar
High Court, Mingora Bench (Dar-ui-Qaza), Swat in Writ Petition No.2001/2009)

Govt. of KPK thr. Secretary Vs . Iftikhar Hussain and other
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CIVIL APPEAL NO.113-P OF 2013

(On appeal against the judgment dated 17-05-2012 passed by the Peshawar
High Court, Mingora Bench (Dar-ul-Qaza), Swat in Writ Petition No.2380/2009)

Govt. of KPK thr. Secretary I.T Vs Muhammad Azhar and others
Peshawar and others

CIVIL APPEAL NO.231-P OF 2015

~(On appeal against the judgment dated 24-04-2014 passed by the Peshawar

High Court, D.|.Khan Bench, in Writ Petition No.37-D/2013)

Govt. of KPK thr. Secy. Agriculture Vs Safdar Zaman and others
Livestock, Peshawar and another.

CIVIL APPEAL NO.232 OF 2015

(On appeal against the judgment dated 24-04-2014 passed by the Peshawar
High Court, D.1.Khan Bench, in Writ Petition No.97-D/2013)

Govt. of KPK thr. Chief Secy. and Vs Innayatuflah and others
Livestock, Peshawar and another

CIVIL PETITION NO.600-P OF 2013

(On appeal against the judgment dated 06-06-2012 passed by the Peshawar

~ High Court, Peshawar, in Writ Petition No.1818/2011)

Govt. of KPK thr. Chief Secy. and Vs Noman Adil and others
others

CIVIL PETITION NO.496-P OF 2014

(On appeal against the judgment dated 26-06-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.1730-P/2014) i

Govt. of KPK thr. Chief Secy. Vs Muhammad Nadeem and others
Peshawar and others '

CIVIL PETITION NO.34-P OF 2015

(On appeal against the judgment dated 23-09-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.141-P/2014)

Dean, Pakistan Institute of Vs Muhammad Imran and others
Community Ophthalmology {PICQ),
HMC and another

CIVIL PETITION NO.526-P OF 2013

(On appeal against the judgment dated 12-03-2013 passed by the Peshawar
High Couit, Peshawar, in Writ Petition No.376-P/12)

Govt.of KPK through Chief Secy. Vs Mst. Safia
Peshawar and others -

CIVIL PETITION NO.527-P OF 2013

(On appeal against the judgment dated 12-03-2013 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.377-P/2012)

Govt. of KPK through Chief Secy. Vs Mst. Rehab Khattak
Peshawar and others

CIVIL PETITION NO.528-P OF 2013

(On appeal against the judgment dated 12-03-2013 passed by thé Peshawar
High Court, Peshawar, in Wit Petition No.378-P/2012)

Govt. of KPK through Chief Secy. Vs Faisal Khan
Peshawar and others

CIVIL PETITION NO.28-P OF 2014

(On appeal against the judgment dated 19-09-2013 passed by the Peshawa
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High Court, Mingora Bench (Dar-ul-Qaza), Swat in Writ Petition No.4335-P/2010)

Govt. of KPK through Chief Secy. Vs Rahimullah and others
Peshawar and others

CIVIL PETITION NO.214-P OF 2014

(On appeal against the judgment dated 30-01-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.2131-P/2013)

Govt. of KPK through Chief Secy. Vs - Mst. Fauzia Aziz
Peshawar and others -

CIVIL PETITION NO.621-P OF 2015

(On appeal against the judgment dated 08-10-2014 passed by the Peshawar
High Court, Abbottabad Bench, in Writ Petition No.55-P/2015)

Govt. of KPK through Chief Secy. Vs Mst. Malika Hijab Chishti
Peshawar and others

CIVIL PETITION NO.368-P OF 2014

(On appeal against the judgment dated 01-04-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.351-P/2013)

Govt. of KPK through Chief Secy. - Vs Imtiaz Khan
Peshawar and others

CIVIL PETITION NO.369-P OF 2014

(On appeal against the judgment dated 01-04-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.352-P/2013) '

Govt, of KPK through Chief Secy. Vs Wagar Ahmad
Peshawar a.nd others

CIVIL PETITION NO.370-P OF 2014

(On appeal against the judgment dated 01-04-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.353-P/2013)

Govt. of KPK through Chief Secy. Vs  Mst Nafeesa Bibi
Peshawar and others L

CIVIL PETITION NO.371-P OF 2014

(On appeal against the judgment dated 01-04-2014 passed by the Peshawar
~ High Court, Peshawar, in Writ Petition No.2454-P/2013)

Govt. of KPK through Chief Secy. Vs Mst. Naima
Peshawar and others

CIVIL PETITION NO.619-P OF 2014

{On appeal against the judgment dated 18-09-2014 passed by the Peshawar
High Court, Peshawar, in Writ Petition No.2428-P/2013)

Govt. of KPK through Chief Secy. Vs Muhammad Azam and others
Peshawar and others “ ' ‘
CA. 134-9/2013 Mr. Wagar Ahmed Khan, Addl, AG KPK

For the appellant(s) : Syed Masood Shah, SO Litigation
. Hafiz Attaul Memeen, SO, Litigation (Fin)
Muhammad Khalid, AD (Litigation)
Abdul Hadi, SO (Litigation)
For the Respbndent (s) : ~ Mr Imtiaz Ali, ASC
(Res. No.186,188,191) :  Mr. Ghulam Nabi Khan, ASC

(CMA. 496-P/13) : Mr. Ayub Kha, ASC
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CA.135-P/2013
For the appellant(s)

For the RESpondent(s)

CA.136-P/2013
For the appellant(s)

For the Respondent(s)

CA137-PI2013

For the appellant(s)

For the Respondents (2 to 6)

- CA.138-P/2013 -

For the appellant(s) :

For the Resﬁondenis {(2to 6)

CA.52-P/2013

For the appellant(s)

For the Respondents No.1
For the Respondents No.2

CA.1-P/2013

For the appellant(s)

For the Respondents
(1-4,7, 8, &10-13)

CA.133-P/2013

" For the appellant(s)

For the Respondents
(13,587) -

For respondents
(489810)

‘CA113-P[2013

For the appellant(s)
For the Respondents(s)

CA.231-P12015

.For the appellant(s)

For the Respondents(1-3)
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Mr. Waqar Ahmad Khan, Add|, AG KPK

 Hafiz S.A.Rehman. Sr.ASC

Mr. Imtiaz Ali, ASC

Mr. WaqarAAhmad Khan, Addi, AG KPK

Hafiz S.A.Rehman. Sr.ASC
Mr. Imtiaz Ali, ASC

Mr. Wagar Ahmad Khan, Add|, AG KPK

Mr. ljaz Anwar, ASC

Mr. Waqar Ahmad Khan, Addl, AG KPK

Not represented

Mr. Wagar Ahmad Khan, Addl, AG KPK

In person (Absent)
Not represented

Mr. Wagar Ahmad Khan, Addl, AG KPK

- Mr. Ghulam Nabi Khan, ASC-

Mr. Khushdil Khan, ASC

Mr. Waqar Ahmad Khan, Addl, AG KPK -

Mr. Ghulam Nabi Khan, ASC

Not represented

Mr. Wagar Ahmad Khan, Addl, AG KPK .

Mr. Ghulam Nabi Khan, ASC

Mr. Wagar Ahmad Khan, Addl, AG KPK

Mr. Shoafb Shaheen, ASC
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CA.232-P/2015
For the appellant(s)

For the Respondents No.1

CP.600-P/2014

For the Petitioner(s)

For the Respondent (s}

CP.496-P/2014
For the Petitioner(s)

For the Respondent (s)

" For the Petitioner(s)

For the Respondent (s)

CP.526 to 528-P/2013
For the Petitioner(s)

For the Respondent (s)

CP.28-P/2014

For the Petitioner(s)

For the Respondent (s}

CPs.214-PI2014, 368-

Better Copy No.38 2/

Mr. Wagar Ahmad Khan, Addl, AG KPK

Mr. Shoaib Shaheen, ASC -

Mr. Wagar Ahmad Khan, Addl, AG KPK

Mst. Sadia Rahim (in person)

Mr. Wagar Ahmad Khan, Addi, AG KPK

Noor Afzal, Director, Population Welfare Department

Mr. Khushdil Khan, ASC

Mr. Shakeel Ahmed, ASC
Syed Rifaqat Hussain Shah, AOR
Mr. Wagar Ahmad Khan, Addl, AG KPK

Mr. ljaz Anwar, ASC

Mr. Wagar Ahmad Khan, Addl, AG KPK

Mr. Ghulam Nabi Khan, ASC
Mr. Khushdil Khan, ASC

Mr. Wagar Ahmad Khan, Addl, AG KPK

371-P /2014 and 619-

P/ 2014 & 621-P/2015,

For the Petitioner (s)
For the Respondent (s)

Date of hearing

Not represented

24-02-2016

 JUDGMENT

AMIR HANI MUSLIM, J. - Though this com

judgment, we'intend to decide the title Appeals/Petitions, as common

questions of law and facts are involved therein.
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InWw.p

1. Fazal Nabi, Secretary to Gowt ‘_of |

Pop

RESPECTFULLYSHEVVETH,
:

1

. 7, Defense Officer’s Colony Peshawar

- &

No. 1730-P/2014

C e,

Petitioners
VERSUS

Khyber Pakf'm_l:'b nkhwa,

ulation Welfare Depyy, P K House o155, Street|

» Population Welfare ||
t, F.CPlaza, Sunehri Masjid Road; Peshawar

Res,borl)denré '

- That the petitioners hag filed a"w.p 4 1734, .

- P/2014, which was allowed vide judgment and

order datoed 26/06/2014 hy Ivhi'. At

(fuu_l'l.-

(Copies of W.p g 1/3()-—1’/2014 anL_l'on"'l_(:-r .datczirl '
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,:mplcmentmg the Jud;,ment of ths /\upust Court

50 Lho p(:l:itionc:rs Were

No 11 479-p/2014 for lmplemenLaL[on of (F

Judgment dated 26/06/2014

- 479. -P/2014 is annexed as annexure < “Cy.

. -That-it was during the Pendency of COoCy 475

!’/2014 that t'he respondents in ullor wohmon Lo
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Ihls iHLgal

"move of the

once again madc:

advertisement vade daily “Mashriq” dated

,22/09/2,015 and dally “Aaj” dated 18/09/2015

~for suspension. (Copies of c.pm H826/5015 ang of
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. That in the Meanwhile the Apex Courl suspendod - P

~the operation of thc Judpmonl Q- on(lu dated

- 26/06/2014 of this /\ugust Court & in tho hghlﬁbf

-the same the proceedmg)sj in I|ght OF 'CO'C! 1.479-

P/2014 were declared as being in irdr.tlous . and

: thus the. COC was dismissed vide Jud{,mont and.

order dated 07/12/2015. (Copnes of‘qr‘c}er dated c
B 07/12/2015 |s anneke-d as annexure -")‘: ‘ : -
. L

5. That the Apex Court dismissed the CQI’.L_.-A It 496

P/2014 of the Respondents, whizh had been

moved against judgment ang order 26/06/201

- of this August Court, vidc Judg,mt_ntland ond

~ dated 24/02/2016. (Coples of Judgmr.nt

an
.order dated 24/02/7016 of the bupr( M (ourl ol’:
Pakistan is annexed-as Ann - "I")
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.~'That inspite of dismiss;l of the C.P—.i.’./\ 49'}—.‘

P/2014 by the Apex Court and ns wdtf‘ .pf{; A'

regulariang the serv:ces of the petltrénel ., the




Dated: - 13-04-2016

utler violation 1o the réverend -

> -

- judgment and order of

this Au;?,u.&il.. Court Has..

once again made advertisement vide  daily

“Mashrig”  dated 07/04/2016  for - fresh -

K recruitment, (Copy of the ad\'/ertisemeot s

annexed as anncxure “G), .

. That this act of repeated-abusing the process of

court and flouti_n{:; the orders of this /\ui;us-l' Cou

-.t ) ’

-~ the respondents have thus envrsagcd thcmsel» es

to be proceeded agamst for contempt of court

it is, thc_rt.forc_ most humbly prayo
acceptance of the instant pe
court proceedings may very graciously be initioted
against  the respondents  and ‘be '
accordmgiy Itis further pra

directed to

Aupust Court in its true letter and Spirit.,

d that on

tition, 1he (.o-nl:(zmpt of
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yed that respondc.nts be '
1mp!ement the udgment and order

dated 26/06/2014 in W.p # 1730-P/2014 of thls‘

Petitioner @ )
Through - -~




i~

TN T T

e vty mn

FORM ‘A’
FORM OF ORDER SHEET

Date of order,

|3.8.2016

COC 186-P 0f 2016 in W.P. 1730-P m-zm

Present:  Mr.Javed Iqb*d Gmlbch, levoc.m.
for petitioner. ‘ -

MrRab Nawaz Khan, AAG hlomkvith
Mr.Saghcer Mus sharaf, Assislant [JHLL[OI
Population. Welfare Depaitment for |
respondents.

8
!
|
'\ MUSARRAT HILALL .- 'lhlou<’h this pn,u‘uon

the petitioners seek initiation of contempl of court

proceedings against  the respondents  for ¥ not

. -
‘ 1 R
implementing  the judament n olf this courL in

W.P. 1730-P of 2014 datcd ’766”014 wh.m‘ has

attained hnamy as Lhc C.P.LA. f'lccl Lhucm"m.st

H
i

has also been dxsmx'sscd by the apcx. court] on

24.2.2016. I

2. Respomicnle were put on notice, \vho ln[l.d u:ph
. o
.

which is placed on file. As per contents o(‘uph,

e

1cspondcnts do not thfy to be gmntccl Lhc clc ucd

relief and prayed for-d;smlssal of this pgtition; ‘

rrm i A

-

3.  However, when the case was called, the l‘carhc_(l
AAG alongwith, representative - of respondent-

department turned up and stated thal they inay [ be

i .
‘lht..




b

- given some time to umplement tll\ruﬂ"lnl.|1l ol lh:s

positively comply with the judgment of this court in
the aforesaid writ petition and appoint the petitioners
against the posts they have applied for. No deviation

shall be made from the statement rendered

on behalf of respondents. v I

Petition disposed of in the above terms.

| prusite” Jl

url Prrasaeesar
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court. As such <he respondents are given 20 days 1o

atthe bar

o




" INTHE HON'BLE PESHAW

- . Respectfully Sheweth,

HIGH COURT PESHA@R’ g
o | fw :
InReCOC No. $AY- ¥ 2016 Y -

- In COC No:186-P/2016 /ﬂ )
In W.p No.1730-P/2014

7

' I\/Iuhammad N;ldoom lan S/o Ayuby Khi n R

/o WA f\/!.ll(?,_:
District Prwlmw arand others.

o Petitioners |-

VERSUS

‘ Fazal Nabi, Secretary to Govt of l<hyb(n Pakhtunkhwa

Population Welfare Deptt, k.p. K Houso . No S125/710, Str(\o

" No. 7, Defense Officer’s Coiony Peshawar.

fu _,ponduu

APPLICATION _ For :Nm/uwc, :

CONTEMPT OF COURT PROCEEDINGS

AGAINST THE RESPONDENT FOR

FLOUT!NG THE ORDERS OF THIS QUGUST

COURT IN W.p# 1730-P/20i4 DATED
26/06/2014 g ORDER _

_DATED . -
03/08/2016 IN COC NO.186- Pj2016

1. That the petitioners had filed & W"p‘ T 1730[,

P/2014, which was allowed vide jUdf’P’]CFI[ and

. order dated 76/06/7014 by thig /\uyus:'(()ml '

(Copy of Order daled 26/06/2014

iseafneaed

hr‘rnw:fh AC AnmAav e




I TF & @) \J, -
oA 2. That as Ll(e respondents were |o|ucL<mL S

G implementing the Judgmcm of ths /\ug)ust Court,
so the petitioners were «;onstram(d Lo file COC

~ No Il 479- P/2014 for lmpl(_m(_nmLson of Lhe_‘.

judgment dated 26/06/2014. (C()piut, of coc
479-/2014 is annexed as annoxure “BY.

. That it was during.the pendency Qf CoCl 479- :
P/2014 that the respondents in u_ttcr.vi.o1ation to
judgment and order of this Aug'u‘s‘t Court made .
advertisement for frosh recruitments. [his illegal

move of the respondents constraincd the

TR e e

petitioners to- file C. IVIH 826/2015 10r susponslon
of the rocruﬂment procoss and after bmnp hallod
"~ by this August  Courl, once.’ .‘wum m_ade
advertisement vide daily ’l\/]ashrlq : d.atod‘
122/09/2015 and dally “Aaj” daled 18/()3/2015

Now again the petltloners moved ‘molhor C. l\/l

for suspension. (Cop:os of C.M I &)()/)()1 > dl’\d of
the thenceforth C.M are annexed _as_.annexurc; - o

“C & D”, respectively). . o |

4. Thatin the meanwhile the Apex Courl suspen ,ed
the operation of the judgment and order 'dated‘ .
: 26/06/2014 of this August. Court & in the nf,ht of
the same the proceedings in hpht ol (()( Il /I/‘_) j A

/2014 were declared as being mylmc.tuou:; :;]Hd

thus the COC was dismissed vide judgment and




order datedO 12/?01‘5 (Copies ot order (:l"al'e(:l S
‘ 0//12/2015 IS annexed a5 annexure “7y,

5. That the Apex Court dismissed the ¢ P L Al 496

- P/2014 of the Respondents, which: Imd been 1

moved against Jud?menl and order )(3/00/201" . . ‘
of this August Court, vide Judpmont ,md ordor ‘
dated 24/02/2016. (Copies of ;udf’mont and - .
" . : - order dated 24/02/2016 of the Supreme Court of

Pakistan js annexed as Ann — ).

6. That inspite of dismissal of the Ccp.La — '4-967 . '
. P/2014 by the Apex Court and instead of

regularizing the services of the petitioners, the

respondents in utter violation to the ro voron il |
Judgment and order of th:s Aupust Court has

once again  madoe -advertisermnoent vide, daily- o )
”lvlashriq” da'ted '07/04/2016" !'or"' fr(*sh

: rc:c'ruitment.' (Copy of the advutmm( 't

;
s

annexed as annexure “G”).

7. That again anothor COC No.185 P/2016 was

moved which was deposod off hy lh!‘ Aupust

Court vide judgment and order dated .03/08/7'01 6
- with directjon to respondent to implement the
. judgment dated ?6/06/2014 in W.p, No. 1/30

‘ P/2014 within a periog of 20 days, byl 1n~p1.L(: of

clear cut directions the respondent is Hngering on

the |-mplementation On one or’ the other




i TN - Pretention\® (€ )

os of COC No. 186 I’/){)I/I anel.
. o i
~order dated | 03/08/2016 are  anncxed - a5 |

Annexure “H” & ‘) respectively)

8. That this act of repeated abusing the process pf

court and flouting the orders of this Aupust C@dr'l‘ S

the respondents has thys envnsagod h|msolf to l:c"_

pProcecded apainst (or conte mpl ol (UUIL

It is, therefore most humb!y prayed Lhdt on

against the respondent and bo punished

'accordingly. It is further prayaed that respondent be -
”'_-d-irected to Implement the judpm( Mt and corder
* dated 26/06/2014 WP 1730 92014 of hie

August Court in jis true letter and Spirit.

Dated: - 02/03/2016

Petitionors

- Through

- JAVEDTQRAL GuLsEL A, .
-~ ]
& |
|

AMIR NAWAZ i KHAN, .

Advocalcb Illph Courlt 1
Peshawar- S {




‘, ~ \ .' : I-TP._OI"{} . B BrRd 1o, :spnd B Cotl zm%aj; ', s
E &"’%w - GOVERNMENT OF KHYBER PAXHTUNKHWA, ’
: . h;«{/?\{g}& . POPULATION WELFARE DEPARTIMENT L
. QJ’\;‘?% 02" Flogr, Abdul Wail Khan Muliplex, Civic Sceretariat, Peshawar

‘ ‘ DatedPcshawartheOS‘"October,2016 2 -

OFFICE ORDER | | D o

"Ne. SOE {(PwDyj 4-8/7/2014/HC:- In comnliance with the jucements of the Hofsbte. - |
Peshawar High Court, Peshawar Gated 26-06-2014 in WP No. 1730-P/2014 anyg Auguzst
Supreme Court of Pakistan dated 24-02-2016 eassed in Civi! Petition No. 496-P/2014,
. the ex-ADP employces, of ADP Scheme titled "Provision for Populanon Wellare

~ Programme in Khyber Pakitunkhwa (2011-14)" are hereby reinsiated against the
sanciioned regular posts, with' immediata effeet, subject to tive fate of Review Petition -
‘Pending'in the August Supreme Courtof Pakistan. ' :

SECRETARY :
! GOVT. OF KHYBER PAKHTUNKHWA | . S
Fe POPULATION WELFARE DEPARTMENT . ;
oo - Endst: No. SOE (PWD) 4-9/7/2014/1C/ Dated Peshawar the 05" Oct: 2015
o Lo Copy for information & necessary action to the: . . ' .
. L. - . I ¥
o I o RS « ~Accountant General, Khyber Pakhtunkhwa. . ; '
;. T2, Director General, Population Welfare, Khyber Pakhtunkhwa, Peshawar. |
: 3. District Population Welfare Officers in Khyber Pakhiunkhwa,” . | P
: 4. District Accounts officers in Khyber Pakhturkhwa,
: 5. ‘Otficials Concerned. ) Ce :
8. PSto Advisor to the CM for PWD, Kiwber Pakhiunkhwa, Peshawar. -
7... " PSto Secretary, PWD, Kyber Rzichtunkhwa, Peshawar, " —_
: 8. Registrar, Supreme Court of Pakistan, Isiamabad.
: 3. Registrar Pochawar High Court, Peshawar.
i0. - Master file.

SECTIONDFEICE
- FHONE: ND, 051-52235623




To,

B

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.™

- Subject: DEPARTMENTAL APPEAL

Respected Sir, ——

With profound respect the undersigned: submit as |

under:

~ 1) That the undersigned along with others have

been re—instated in service with immsdiate

effects vide order dated 05. 10 2016.

,,f‘
~

\
2) That the undersighed and other officials were

regularlzed by the honourable High Codrt

Peshawar V|de judgment / order dated

\
A

£ 26.06.2014 whereby it wes stated that petitioner

shall remain.in service.

; . o ‘ N
3) That a“gain‘st the said judgment an ,appeal was

- preferred to the honourable Supreme Court but
., the Govt~ appeals were dismissed by the Iarger

bench of Supre(ne Court vide Judgment ‘dated

~

24.02.2016. N

4) That now_ the applicant is entitle for all back
‘benefits and the seniority is also require to

reckoned from the date of regularization of
project instead of immediate effect.

o~

5) That the said principle has been discus’s}ed in -

detail in the judgment of august Supreme Court




6)

vide order dated 24.02.2016 whereby it was held

that appellants are reinstated in service from the
date of termination and are entitle for all back

benefits.

That said.principlés are also require to be follow

in the present case in 'ghe lighf of 2009 SCMR 01.

It is, thcrcforc,.humbly prayed that on

acceptance  of  this appeal the applicant /

~ petitioner may graciously be allowed all back

Dated: 20.10.2016

benefits and his seniority be reckoned from the
date of regularization of - project instead of |

immediate effect,

Yours Obediently

. Shawiz Khan
Chowkidar (BPS-01)
"Population Welfare Department
Torghar. ‘
Office of District Population
Welfare Officer,
Torghar.




."',‘Busmess. Coordma,non. Ceil [hereinafter rcferrcd to as ‘the Cell’ ] "The .

" Appcllants alongwith others applied against the various posts. On various

AL mAamas &AL ANALLYAYY Nl NS ASANA AR L ORIV LI L SN -

( Appetlite Jurisdiction )

MR. JUSTICE MIAN SAQIB NISAR
MR. JUSTICE AMIR HANI MUSLIM

MR. JUSTICE IQBAL HAMEEDUR RAHMAN
MR. JUSTICE KBILJI ARIF HUSSAIN

.

CIVIL APPEAL NO.605 OF 2015
. (On appeal against the judgment duted 18.2.2015

* Passed by the Peshawar High Court Peshawar, in v ' o o

- . Wril Petition No.1961/2011)

Rizwan Javed and others L L Ap&pellams'
VERSUS _ .
Secretary Agi’ic;ulturé Livestock etc e Respondénts' '
For the Appellant Mr. ljaz Anwar, ASC

Mr. M. S. Khattak, AOR

" Forthe Respondents: *  Mr. Waqar Ahmed Khan, Addl. AG KPK

Date of hearing ~ :  24-02-2016

ORDER

AMIR HANI MUSLIM, J.- This Appeal, by leave ol the

N

--Cou'rtj’.iS' directed against the judgment dated 18.2.2015 passed by the

‘P.es'hawar_ High Court, Peshawar, whcreby.the Writ Pelition filed by the

Apppllaﬁt’s was dismissed.

2. ) The facts necessary for the prcscnt proccedmgs are thdl on

25 5- 2007 the Agnculture Departrient, KPK got an advertnscment
pubhshed in the press, inviting applications against the posts ment:oncd in -

the advernsement to be ﬁlled on contracl basis. in thc Provmcm! A;,u-_ '

Couﬂ Assoc

o!
~A Jereme Coutt
3 U rg\ s pn'mb'\

pﬁk\ wy

|




"Dcp-.l'rlménu\l Selcction Committee (DPC) any the approves e v

o =

. Compctent Authonty, itie Appellants were appointcd again
in the Cell, mmally on contract basis for a period of one year, cxtendabie

' subjuct to satxsfactory performance in the Cell. On 6.10.2008, through an

§1 various posts

Office Order the Appellants were grant(.d extensmn in their commcts' for

the ncxt one year. In the ycar 2009, the Appellams contract was agam

“extended for anothcr term of one year. On 26.7. 2010 the bonu‘acludl term

of the Appellants was further extended for onc more year, in view o(‘ the

Policy of the Government of KPK, Establishment and

Admi'n istrution

Dcpartmu.m (chulatlon Wing). On 12.2. 2011 ‘the Cell was converied to

_the regular side of the budget and thP Finance Dcpartmem Govt of KPK

agru.d to create the existing posts On regular side. However, the Project

", services of the Appeliants with effect from 30 6 2011

. Mdnagcr of the Cell vide order dated 32.5. 2011, ordered the tcumnatio'n of

3. The Appellants invoked the constitutional Junsdxctlon of the

_Nb.'196/‘2.01'1 agamst the order of their termination, main}

- Petition of the Appellants holding as under : -

" jearned Peshawar _High Court, Peshawur, by filing Writ Pcm)on

y on Athc grou nd

~ that many. other employees working in different pl‘OJCClS of the I\PK have
At.)ccn regulanzed through dlffcrcnt judgments of the Pcshawar ngh Couu

" dnd this Court. The learned ‘Peshawar High Court dismissed the Writ

“6. While coming 1o the case of the petitioners, it would

- reflect that no doubt, they were contract employces and were

also in the field on the above said cut of date_but they were

prOJect employees, thus, were not entitled for regularization

of their services as explmncd above. The '1ugust S

Coun of Pakistan in the case of Government of thher

upreme,

. 1s'amnued

2--—=Gount A"oc.n\e 5
3 uprcmc Court of, Paktsmo
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o © O Pakhtnnkdova Ageicudinre, f e Stoek_and Cooperative

De pnrlmenl through iti SsEremrp and others vs. Ahmad
Din und_another (Civi) Appenl No.GE7/2014 decided on

Din_und onglfer

24 620ltl), by dmtmgunshmg the cases of Government of
.N'WFP Vs, /Ihrlulmh Jhan (2011 SCMR ‘)!S‘)) and .
Goyernment of NEZFP (now LI vs. Koleem Shah (2041 L v

' S T U 7" .SCMR 1004) has categorically held so. The concluding para

! . e Coo o ofithe said judgment would require reproduction, which
T g : T readsasunder - ' e " L R o \

‘ “in view "of the cloar statutory provisions the . ‘ R '

respondents cannat seck regulacization as they were .- S R Sl

-admittedly project employees and thus have becg i

* expressly excluded  from purvxew of th :

* Regularization Act. The appcnl is therefore allowed, - A -
the impugned judgment is set aside.and writ petilion ’ ’ o e, ' S

filed by the respondents stands dismissed.” ‘

o

7. In view ol‘ .the above, the:petitioners eannot seek

' regulan‘zntlon bcmg project employces, which have been . . " SRR
_expressly cxcludcd from pusrvicw ol the Regularizotion Act. '

Thus, the mstant Wril Petition bum, devoid of merit is

hereby dismissed.
YR ) The Appellants filed Civil Pefition for leave to Appeal . - o i
e o _'.N.0.109,0 &£ 2015 in which leave was gra'ntcil'.by this Court on 01.07.2015.

_Hégnce this Appeal.

1

~ o i

5. 0 We have hcard the learned Counsel for the Appcllants and thc
- }ca,x;néd' Additional Advocate Gcncral KPK. Thc only dlStlﬂCthl’l betwc(.n
‘the case of thc present Appcllants and the case of the Respondcnts in C}\'ll
| Appeals No.134-P of 2013 etc. s that the project in which the pILSLnt
Appellants ‘were appomtcd was laken over by the KPK Gover ament in’ tlu.
L : ) ~ year 2011 whercds most of the pro;ccts in Wthh the aforcsaid Responc-iéms

- were appomted were rcgulanzed before the cut-off date provxded in, N01 th

- s -. L o West Frcntier Province (now KPK) meloyccs (Regularization of Serv;ccs) ' l

Act, 2009. The present Appcllams were appomted in the yeal 200’7 an ] | '.

. _ connact basis in the project and after completion of all the requisite codal : ‘ :

| i |
I

- Wﬁies,‘mc penod of their contract appointments was c\tonuud from

ATTESTED

LY W .
T
' Court Asscciate . NI
K Upremc Zount-of Paktuiu:\ I L
1% l.\ mabac . .

Syl X

T




{INC L0 WIMC UP W0 JVWuebvasy meem o

" Goverament. 1t appears that the Rppellants were not allowed 10 coniiig-
aftes the change of hands of (he project. Instead, the Govermment by cheriy

ace ol the Appeliants. Vi

picking, had-appointed ‘different persons in pl
gasc ol the present Appellants is covercd by the prim;ii)lcs Laid dowiy byt
L Coutt in the case of Civil Appeals Mo.134-T of 2013 cte. (Goverament of

i,(PK-throdg.j,h Secretary, Agriculture vs. Adnanullah add o‘thcrs'),: as. the -

Appellants were. discriminated against and Were alsoTsimilarlyfpluc‘cd

+

» project employees.’

1. We, for the aforesaid reasons, allow this Appeal and set nside
e Appellants shall be reinstied in service Tom

“the impupped judgment. T

melutc of their termination and are also held ént’}tlcd 1o the back btl‘l‘;.:l':lf‘.

A for lh}. p‘éri:'od they have worked with the project o the KPK Go\fc:ﬁuj\w.u‘ |
L The ;-qr\'ic‘t:'of the /-Yp;)cl\:.mts for the ’mtc;\fening period i.c. from the date of
theis termination ﬁﬂ the date of their reinstalement shall be COl'ﬂ;)UlC-LL :
N

toWdrds their pensionary benefits. : - 3
gd/- Anwar Zaheer jamali,HC
5d/- Mian Saqib Nisar;]
© S/~ Amir Ham Mustim,J
Sd/- Igbal Hameedur Rahmar,}
. 3q). Khilji Arif Hussain) ‘

Certified to D¢ Trltc :(.:opy'

. ;-a.‘_; ) ,(/
_Court Assotiate .-
1o Court o4 pakistan: .
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 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Appeal N0.545/2018

Mr. ShahWaiz KRan ........ccoveevecvrrcencccrrnrnnserssesensresensneesss e Appelant.
Vs
Chief Secretary Govt of Khyber Pakhtunkhwa, Peshawar A
AN OTNETS ..t ee e e ar e Respondents. ,

{Reply on behalf of Respondent No. 6)

Preliminary Objections:-

That the appellant has no cause of action.

That the appellant has no locus standi.

That the appeal is time barred. .

That the appellant is bed due to joinder and mis-joinder of the
necessary parties.

PN eE

Respectfully Sheweth:

Para 1 to 13:-

It is submitted that being an administrative matter it relates to
respondent No. 2,3 & 5, and they are in a better position to redress the
grievances of the appellant. Besides, the appellant has raised no grievances
against respondent No. 4. n

Keeping in view the above mentioned facts, it is humbly prayed
that the appellant may be directed to approach respondent No. 2,3 & 5 for
the satisfaction of his grievances and the appeal in hand haying no merits may
be dismissed with cost. ~

\\9

ACCOUNTANT GENERAL
! KHYBER PAKHTUNK




o S
IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA, Zﬁ?
, , . PESHAWAR: o _ S Y

~ In Service Appeal No.545/2018 -
“Mr. Shawiz Khan ...............ccccoooiemmoosoesescis (Appellant)
VS |

Govt. of Khyber Pakhtunkhwa and others ................. ' (Respondents)

Index

‘S.No. Documents o Annexure . Page
1 - Para-wise comments '
Affidavit |1 ' - 4

Deponént
| _ _ B o _ Sagheer Musharraf’
, - | | " Assistant Director (Lit)

e




IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA, |
' PESHAWAR.

In Service Appeél No.545/2018
Mr. SHAWIZKREN «ovoeeeeereeeeeoeoeeooeo s (Appellant)
VS |
Govt. of Khyber Pakhtunkhwa and others .................. (Respondents)

PARA-WISE REPLY/COMMENTS ON BEHALF OF THE RESPONDENTS
'NO.4,5 &7.

Respectfully Sheweth,

Preliminary Objections.

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pending before The Supreme Court of Pakistan,
Islamabad.

That the appeal is bad for non-joinder &mis-joinder of unnecessary parties.

7. That the tribunal has no jurisdiction to adjudicate the matters.

i

a

On Facts.

1. Incorrect. That the appellant was initially appointed on project post as Chowkidar
in BPS-03 on contract basis till completion of project life i.e. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Program in Khyber
Pakhtunkhwa (2011-14). It is also pertinent to mention that during the period
under reference, there was no other such project in / under in Population Welfare
Department with nomenclature of posts as Chowkidar. Therefore name of the
project was not mentioned in the offer of appointment.

2. Incorrect. As explained inpara-1 above.

3. Incorrect. The project in question was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According to project policy of
Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were to
be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be

~ re-appointed on need basis, if the project is extended over any new phase of
phases. In case the project posts are converted into regular budgetary posts, the
posts shall be filled in according to the rules, prescribed for the post through
Public Service Commission or The Departmental Selection Committee, as the case
may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for the post
with other candidates. However keeping in view requirement of the Department,
560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them.

4. Correct to-the extent that after completion of the project the appellant alongwith

other incumbents were terminated from their services as explained in para-3
above. '




5. Incorrect. Verbatim based on distortion of facts. The actual position of the case is
that after completion of the project the incumbents were terminated from their
posts according to the project policy and no appointments made against these
project posts. Therefore the appellant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar.

6. Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum.

7. Correct to the extent that the CPLA No.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court of
Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Department, Live Stock etc. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life was 3 months to 2 years &
2 months.

8. No comments.

9. No comments.

10. Correct. But a re-view petition No.312-P/2016 has been filed by this Department
against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan.

11. Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate effect, subject
to the fate of re-view petition pending in the August Supreme Court of Pakistan.
During the period under reference they have neither reported for nor did perform
their duties.

12. Correct to the extent that a re-view petition is pending before the Apex Court and

appropriate action will be taken in light of the decision of the Supreme Court of
Pakistan.

13.No comments.

On Grounds.

A. Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

B. Correct to the extent that the employees entitled for the period they have worked
with the project but in the instant case they have not worked with the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

C. As explained in para-7 of the grounds above.

D. Incorrect. The Department is bound to act as per Law, Rules & Regulation.

E. Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this Department filed
Civil Petition N0.496/2014 in the Apex Court of Pakistan. Which was decided by the
larger bench of Supreme Court of Pakistan where dismissed all the civil petitions filed by
the Govt. of Khyber Pakhtunkhwa on 24/02/2016 and now the Govt. of Khyber
Pakhtunkhwa filed a re-view petitions in the Apex Court of Pakistan against the decision
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referred above. Which is- still pending The appellant alongwith other incumbents
reinstated against the '

Sanctioned regular posts, with immediate effect, subject to the fate of re-view petition
pending in the August Supreme Court of Pakistan.

F. Incorrect. Verbatim based on distortion of facts. As explained in Ground-E above.

G. Incorrect. They have worked against the project post and the services of the employees
neither regularized by the court nor by the competent forum hence nullifies the
truthfulness of their statement.

H. Incorrect. The appellant alongwith other incumbents have taken all the benefits for the
period, they worked in the project as per project policy. .

L. The respondents may also be allowed to raise further grounds at the time of arguments,

prayer:-

Keeping in view the above, it is prayed that the instant appeal may kindly be dismissed in

the Interest of merit as a re-view petition is still pending before the Supreme Court of Pakistan.

o

District Population Welfare Officer ' Directpr General

Torghar Population Welfare Department
Respondent No 7 Respondent No 5
Secretary

Population Welfare Department | & \ ‘Q ‘ \<’7
Government of Khyber Pakhtunkhwa
Respondent No 4
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Mr. Shawiz Khan (Appellant) ]
Govt. Aof Khyber Pakhtunkhwa and others ............. e (Respon_dents) B
Counter Affidavit

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General of -
s Population Welfare Department do solemnly affirm and declare on voath that the contents’ |
of paréawisé'comments/reply are true and 'correct~to "_the best of my knowledge and

available record and nothing has been conceaied from this Honorable Tribunal. : L‘
_ : L

Depfngt _

Sagheer Musharraf
~ Assistant Director (Lit)
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BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 545/2018

Mr. Shawiz Khan
Versus

Government of Khyber Pakhtunkhwa and Others

REJOINDER ON BEHALF OF THE
APPELLANT TO THE COMMENTS
FILED BY THE RESPONDENTS NO:
4.5&7

Re_snectfu]lv Sheweth,

Reply to Preliminary objection;

1. Incorr,ect and Denied. The appellant has got a

good cause of action.
2. Incorrect and denied.

3. Incorrect and denied. Moreover the appeal of |

the appellant is according to law and Rules.
4. Incorrect and de_nied.

5. Subject to proof. However mere filing of

review petition before the Hon’ble Apex Court




-or pendenéy of the éame before the Hon’blle
Apex Court does not constitute an automatic
stay of proceedings before this Hon’ble
Tribunal, unless there has been an express
order of the Hon’ble Apex Court in this

regard.

6. Incorrect, malicious, misleading, hence

denied.

7. Incorrect, malicious, misleading, hence
denied. Moreover this Hon'ble Tribunal has.
ample jurisdiction to adjudicate the instant‘
appeal.

On facts

1. Incorrect and hypocratic. The appellant was
appointed on cbntract basis and has been
regularized later-on and is now entitled for the
relief sought,‘ while true picture is detailed in the

main appeal.

2. lIncorrect.- True and detailed picture is given in the
corresponding paras of the main appeal.

3. Incorrect and misleading. The appellant along
with rest of his colleagues were duly appointed,
initially, on contract basis in the subject projéct

and after being creating same strength of numbers




of vacancies on regular right and for

accommodation their blue eyed ones, thereupon,
the appellant along with his colleagues were
terminated from their services. This termination
order was impugned in writ petition on 1730-
P/2014 which was allowed Vide judgment and
order dated 26/06/2014. This decision of the
Hon’ble Peshawar High Court was impugned by
the Respondent department in the Hon’ble Apex
Court in CPLA No. 496-P/2014, but that was also
dismissed vide the Judgment and order dated
24/02/2016. Now the appellant and all his
colleagues have been regularized, but malicioﬁsly
with effect from 05/10/2016, instead of regulafizing
the appellant and his colleagues from their initial
date of appointment or at least, from 01/07/2014,
A whereby the project was brought on regular side.
And now in order to further defeat the just rights
of the appellant, the Respondent department has
malafidely moved a Review Petition No. 3012-
P/2016 in the Hon’ble Apex Court and now has
taken the pretention of its being pendency before '
fhe Hon’ble Apex Court just to have a miserable
feign to evade the just rights and demands of the
appellant and his colleagues, which under no
canon of law is allowed or warranted, nor such

plea can be allowed to defeat the ends of justice.




. Correct. Detailed picture is given above and as

well as in the main appeal.

. Incorrect and denied. Detailed picture is given

above in the main appeal.

. Correct to the exteﬁt; that the writ Petition of

appellant was allowed. While the rest is incorrect

and misleading.

- Correct to the extent that CPLA No. 496-P/2014
was dismissed by the Hon’ble Apex Court, while .

the rest of the para is not only incorrect and

concocted one, but as‘Welvl‘as suffice to prove the

adamancy and arrogance of the Respondent:

department as well as its loathsome and flout-full
attitude towards the judgments of the Hon’ble
Supérior Courts of the land.

. No comments.

. No comments..

10.Correct to the extent that CPLAV_was dismissed . -
against the judgmeht dated 24/02/2016 and the

"Review petition is malafidely moved while the rest

i1s misleading and denied.
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11.Correct to the extent that the appellant along with
rest of his colleagués were reinstated into service

while the rest is misleading and denied.

12.In reply to Para No. 12 of the comments it is
submitted that the Respondent department has no
regard for the judgment of the superior Courts,
otherwise» there would have been no need for

filling the instant appeal.

13.No comments.

On Groundsl-

A.Hypocratic and malicious. True picture is

given in the main appeal.

B.Incorrect. The appellant and rest of his
colleagues are fully entitled for the relief
they have sought from this Hon’ble

Tribunal.

C.Misleading and hypocratic. True and
detailed picture is given above and as well

as in appeal.

D.Correct to the extent that the department
1s bound to act as per Law, Rules and

Regulation, but it does not.




-E.Correct to the extent of judgment dated
. 26/06/2014, 24/02/2016 and moving CPLA,

while the rest is misleading.
* F.Incorrect and denied.

G.Incorrect and denied. The appellant and
all his colleagues have validly and legally
been regularized and now are entitle for

the relief sought.

H.Incorrect and denied.

I. No comments.

It is, therefore, most humbly prayed
that on acceptance of instant rejoinder, the
appeal of the appellant may graciously be
allowed, as prayed for therein.

_ Dated: 01/08/2019

Through

Saghir Igbal Gulbela, e —
Advocates, High Court, .
Peshawar. ‘




| BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR '

In S.A# 545/2018

Mr. Shawiz Khan
Versus

Government of Khyber Pakhtunkhwa and Others -
AFFIDAVIT

I, Shawiz Khan, do hereby solemnly affirm and declare on oath
that contents of the Rejoinder are true and correct to the best
of my knowledge and belief and nothing has been concealed
from this Hon’ble court

ent

Identified B
dJ - al Gulbela
Advdcate High Court

Peshawar




