
0 \

Ml'. Shabir Ahmad, Superintendent on behalf of the applicant 

present. None present on behalf of respondent, therefore, notice 

be issued to him through registered post and to come up for reply

31.10.2022

hi.

ents before the D.B on 20.12.2022.as well as ar

*

(Salahmd-Din) 
Member (J)

(Mian Muhammad) 
Member (E)
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FORMOF ORDER SHEET

Court of

12(2) CPC Petition No. ^^2112011

Order or other proceedings with signature of judge or MagistrateDate of order 
proceedings

S.No.

321

The application U/S 12(2) CPC in appeal no. 873/2018 

submitted by District & Session Judge, Abbottabad, may be entered 
in the relevant Register and put up to the Court for proper order 

please.

25/07/2022
1

REGISTRAR

This application be put up before Division Bench at Peshawar 
Original file be requisitioned. Notices to the 

petitioners be also issued for the date fixed.
on

CHAIRMAN

22.08.2022 Nemo for the petitioners.

Notices be issued to both the parties and to come up 

r reply as well as arguments on 31.10.2022 beforefo

D B.

(Rozina Rehman) 
Member(J)

(Salah-Ud-Din)
Member(J)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

/
./ . ^

Petition No.
In Service Appeal No. 873/2018 
Decided vide .judgment dated: 11.01.2022

Titled^
QJ District and Sessions Judge, Abbottabaa.

12022

Y

PETITIONER/ RESPONDENT

VERSUS

1. Shakeel Asharf Ex-Junior Clerk Sessions Court, Abbottabad.
.....RESPONDENT/ APPELLANT

INDEX

Description Page No.Sr. Annexure
No

Memo of Petition 1-41.
5 S N-Affidavit2.

Copy of the dismissal order 
dated 26.08.2009

A3.
4 - ’l-

BCopy of the Judgment dated 
24.10.2017

4. g - „
C&DCopies of the inquiry 

proceedings and order dated 
10.02.2018

5.
\D, - IS

Copy of the order dated
16.i0.2018

E6.

Copies of the service appeal F7.
Copies of the order dated 
23.10.2019

G8.
11 - D-S

Copy of the Impugned
, Judgment dated 11.01.2022 _______

^ (rCdj^

Petitioner

H9.

District ancTsessions Judge 
Abbottabad

BISTRICT 4 SESSIONS JUDGf 
" AftBOn^BAD >

. 1i



V-
Before the Honorable Khyber Pakhtunkhwa 

Service Tribunal Peshawar
Petition No.'f 2022

m

31.
In Service Appeal No. 873/2018

Decided vide Judgment dated: 11-01-2022

Titled:

1) Administration Offices, Peshawar High Court Peshawar through Registrar High 

Court Peshawar

2) District and Session Judge, Abbottabad

Petitioner/Respondent

VERSUS

Shakeel Ashraf Ex-Junior Clerk Sessions Court, Abbottabad 

Respondent/ Appellant

Petition under section 12(2) of the Civil Procedure code 1908. against the

Judgment dated 11/1/2022 passed in the titled appeal whereby this Honorable

Tribunal while accepting the appeal of the appellant /Respondent remanded his

case to conduct proper proceedings.

Prayer in Petition

On acceptance of this petition, the Judgment dated 11/1/2022 mav

graciously be set aside and the titled appeal may be dismissed.

Respectfully shewith.

Brief facts leading to the instant petition are as under;

IFsSoiito-cSay
1) That Mr. Shakeel Ashraf (appellant of the titled appeal now respondent__

in this petition) was serving as Junior Clerk in district courts Abbottabad since

2003. That while serving in the said capacity, the appellant was proceeded against 

departmentally and dismissed from service vide order 26/08/2009. (Copy of the 

dismissal order dated 26/08/2009 is attached as Annexure A)

2) That against the said order of dismissal from service, appellant of the 

titled departmental appeal and later on service appeal No. 1374/2010, before this 

Honorable Tribunal. The Honorable Tribunal while accepting the service appeal 

vide judgment dated 24/10/2017, set aside the order dated 26/8/2009, with 

directions to departmental/petitioners to conduct de-novo inquiry against the i



appellant within three months from the date of receipt of the 
judgment and in case the inquiry is not concluded in 
scheduled time, the appellant shall stand reinstated into 
service.
attached as Annexure B)

3. That after receiving the copy of the Judgment dated 
24.10.2017, de-novo departmental inquiry was initiated 
against the appellant of the tilted appeal by the petitioners 
department. However, the appellant did not associate himself 
with the proceedings despite service, hence the inquiry office 
on the basis of record, held him proved guilty of the charges 
of absence. Accordingly, he was awarded penalty of 
reduction to lower stage in time scale vide order dated 
10.02.2018. (Copies of the inquiry proceedings and order 
dated 10.02.2018, is attached as Annexure C & D)

4. That in the meantime, the appellant instead of joining his 
duties, filed execution petition No. 97 of 2018, titled 
“Shakeel AshrafVs Government* for the implementation of 
the judgment dated 24.10.2017. Vide order dated 16.10.2018 
in the said execution petition, this Honorable Tribunal set 
aside the penalty order dated 10.02.2018 operative part of the 
order is reproduced below;

“As the respondents failed to comply with the directions 
of the Tribunal within the stipulated period hence, the 
impugned order was illegal and not sustainable. 
Resultantly, impugned order is set aside and the judgment 
of this tribunal dated 24.10.2017 would be implemented 
and the appellant stands re-instated in service in 
accordance with the directions contained in the said 
judgment.

(Copy of the order dated 16.10.2018 is attached as 
Annexure E)

5. That at the same time when the execution petition No. 97 of 
2018 was pending, appellant of the titled appeal also filed a 
service appeal No. 873/2018, instituted on 05.07.2018, in the 
Honorable Tribunal against the penalty order dated 
10.02.2018. It is pertinent to mention here that though the 
execution petition was pending, however the appellant 
concealed this fact from the Honorable Tribunal. (Copies of 
the service appeal are attached as Annexure F)

6. That in compliance of the order dated 16.10.2018 in the 
execution petition No. 97 of 2018 (as referred in Para No.4 
above), the Petitioner/ Department vide order 23.10.2019, 
ordered reinstatement of the appellant of the titled appeal 
w.e.f 24.10.2017 with directions to joint his duties within 
period of 07 days otherwise the order of reinstatement shall

(Copy of the Judgment dated 24.10.2017 is



stand withdrawn automatically. However, the appellant 
Shakeel Ashraf did not join his duty in the time period 
stipulated in the order of reinstatement, therefore, he was 
removed from service vide order dated 31.10.2019. (Copies 
of the order dated 23.10.2019 is attached as Annexure G)

7. That virtue of the order dated 16.10.2018, passed by this
Honorable Tribunal in the execution petition, whereby the 
order dated 10.02.2018 was set aside and subsequent 
development made pursuant to the order dated 16.10.2018, 
the appeal No. 873/2018, stood infructuous, but the appellant 
concealed these facts from the honorable tribunal by not bring 
the same into the notice during pendency of appeal. 
Consequently, vide the impugned Judgment dated
11.01.2022, the Honorable Tribunal while accepting service 
appeal No. 873/2018 of the appellant against the order dated 
10.02.2018, set aside the penalty order and reinstated him into 
his original position with directions to the department to 
conduct fresh inquiry. (Copy of the Impugned Judgment 
dated 11.0^022 is attached as Annexure H)

8. This the petitioners only came to know about the order dated 
11.01.2022, when the same was communicated to this office 
vide letter dated 31.03.2022, for implementation.

9. That since the impugned Judgment dated 11.01.2022 is the 
result of fraud, misrepresentation and concealment of facts 
made by the appellant of the titled appeal, therefore the same 
is liable to be set aside inter alia on the following grounds;

GROUNDS OF PETITION

A. That the appellant has concealed true facts from the honorable 
tribunal and has made misrepresentation, thus impugned 
judgment is liable to be set aside.

B. The judgment dated 11.01.2022 is passed in service appeal 
No. 873/2018 wherein the penalty order of reduction to lower 
stage in time scale dated 10.02.2018 was assailed. However, 
the said order dated 10.02.2018 was set aside by this 
Honorable Tribunal vide order dated 16.10.2018, in execution 
petition No. 97/2018 filed for implementation of the judgment 
dated 04.10.2017. The order dated 16.10.2018 of the 
Honorable Tribunal had attained finality and was also stood 
implemented after reinstatement of the appellant. Thus on this 
score alone the impugned judgement being not ■ 
implementable is liable to be set aside.



C. That It is pertinent to mention here that both orders of the 
Service Tribunal are self-contradictory as in the order dated 
16.10.2018 passed in the execution petition, the Honorable 
tribunal while implementing the Judgment dated 24.10.2017, 
ordered reinstatement of the applicant. On the other hand in 
the judgment dated 11.01.2022, the Honorable Service 
Tribunal again set aside the same order dated 10.02.2018 but 
remanded the case to the department to conduct proper 
inquiry.

D. That after reinstatement of the appellant he pursuant to the 
order dated 16.10.2018, he did not join his duty and remained 
absent, hence was again removed from service vide the order 
dated 31.10.2019. The order dated 31.10.2019 has not been 
challenged by before any forum and is still intact therefore, 
he being an already removed employee cannot be subjected 
to fresh proceedings. On this score alone the impugned 
judgment is liable to be set aside.

E. That the appellant/respondent in the instant petition has 
concealed material facts from the honorable Tribunal and had 
not come to the court with clean hands.

F. That the impugned judgment and order of this Honorable 
Tribunal is the result of misrepresentation and concealment 
of facts on part of the appellant hence liable to be set aside on 
this score alone.

G. That besides the above stated grounds, the petitioners also 
seek permission of the Honorable Tribunal to rely on 
additional grounds at the time of hearing of the instant 
petition.

It is, therefore, humbly prayed that on acceptance of 
this Petition, the Judgment dated 11.01.2022 may graciously 
be set aside and the titled appeal may be dismissed.

Petitioner

District and sessions Judge 

abbottabad
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Petition No.
In Service Appeal No. 873/2018 
Decided vide Judgment dated: 11.01.2022

i^ujixk
^District and Sessions Judge, Abbottabad.

/2022

PETITIONER/ RESPONDENT

VERSUS

1. Shakeel Asharf Ex-Junior Clerk Sessions Court, Abbottabad.
.....RESPONDENT/ APPELLANT

AFFIDAVIT

1, Mr. Shabir Ahmad, Superintendent, District and Sessions 
Court Abbottabad, on this 2^Pyj day, of JuiS^ 2022, do hereby 

solemnly affirm and declare on oa/h that the contents of the above 
Petition are true and correct to the best of my knowledge and belief and 
nothing has been kept back or concealed from this Honorable Tribunal.

attested

District A Sessions Judgs 
Abbottabad
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No. 1305-10 /4; Dated Abbottabad the 26/8/2009 \

•'•I Copy (oi w.ii (IimI 1(1

1. The Worthy Retji.'.l.rar, Pcshayvar l lipdi (iourl.; Pc^shawar.
2. I lu; Senior Civil .Ji.i(J{'e, A1jI)oII,<iIj..i(J. ■

, 3. The District Accounts Officer, Abbotlabad.
4. The Nazir of this ccjurt.
5. Clerk of Couri of Senior Civil Judge, Abbottabad.
6. The official concerned.
7. Office copy.

v'V

'.1

(ABDUL MATIN)
District & Sessions Judf'e, 
Abbottabad / Authofiiy.
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Appeal No, 1374/2010

ftr- 12.07.2010Date of Institiilion t ]
iIt- .

>24.10.2017Date of Decision

Shtikecl Ashral’ son ol' lUija Muluininuul Ashi'af, R/O Abhasi .Slrccl near Small 
Indusiricil Estate, Mandiyan, Abbottabad, (Appellant) 1

\

VERSUS
f;

, 1. The Administrative OfEcer, Peshawar High Court. Peshawar through Registrar.
(Respondents)Peshawar High Court, Peshawar and another..V.

i’

MR. ASLAM KHAN KHATTAK, 
Advocate

For appellant

1.\ MR.KABEERULLAH KHA'ITAK, 
Addl. Advocate General i_I'or respondents.

;-.o i.-

li li

CHAIRMAN
MEMBER

MR, NIAZ MUHAMMAD KHAN.
mr: cue zeb khan,

t

J i

■IUDGMENTiii
fe-

\

Arguments of the' NIAZ MUIHAMMAD khan. CHAIRMAN -

:Pite learned-counsel for the parties heard and record perused.

FACT.Sm The appellant was dismissed from service on 2().Ok.2000 by the (..'oinpeleni 

Authority, against which he filed departmental appeal on 29.09.2009. The said

2.Mil
S

departmental appeal was rejected on 10.06.2010 and the appellant thereafter liled 

the present service appeal on 12.07.2010.

t ■ ATTESTED

'^XA.mjNER 
rChyber Pakhcmikliwa 

Service Tribunal. 
Peshawar
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ARGUMENTS.

THc learned counsel for Ihe appellanl argued ihai in ilic year, 200V. ilie

r
appellant proceeded on leave fur 15 days on medical grounds ami Iherealler he 

could not join his duty. That the Competent Authority himself assumed the role of 

Authorized Officer under the Khyber Pakhiunkhvva CJovernment Servants (litiltD) 

Rules, 1973 and issued show cause notice and then dismissed the appellant. That 

charge sheet etc. was issued to the appellant nor any enquiry was conducted. 

That no Authorized Officer was appointed and no personal hearing was afforded to 

the appellant. That in the alternative the whole jiroceedings were illegal as the 

proceedings were conducted under the Khyber Pakhtunkhwa Government Servants 

(E&.D) Rules, 1973 in the year, 2009 when the Khyber Pakhtunkhwa Removal from 

Service (Special Powers) Ordinance, 2000 was in vogue, Me pressed into service 

some judgments of the Superior Courts reported as 2008-PLC(C.S) 1055, 2003- 

PLC (C.S) 395 and 1996-SCMR-630 in support of his contention that non
i ' •

appointment' of the Authorized Officer is an illegality. He further relied upon 

another jLidgment reported as N.L.R iyyi-TU-271,

i ,,

1

I;!
I'

no
I

i;

■I3'
!-' ' i:

V■1

' t
1in support of his eonlention dial

f major punishmeiil could nol he granted in ease of absencek
■ tr

J
On the other hand, the letirned Additional Advocate t ieneral argued that the4,

g
i departmental appeal was' time barred and the present service appeal is also time 

barred and the appellant was required to have filed the present service appeal within 

120 days after filing of the departmental appeal. The learned Addl. A.G also argued 

that the present serviee appeal is time barred for 3 days on the ground that it was 

filed after 32 days of the rejection of the departmental appeal. He further argued 

that the appellant was a Psyche case and despite directions by the Competent 

Authority, he did not appear before the Psychiatric, ’fhat show cause notice 

issued to the appellant by the Authority which is available on file. That the

li

!•'
t;

was
j

:r

.1

L
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KH
! Auihoriiy has rightly imposed the penalty of dismissal from service upon the 

[ appellant.
\

CONCLUSION.

The'applicaPility of the Khyber Pakhtiinkhwa Government Servants (I'&D)

' Rules, 1973 is to be decided first. The employees of the Courts subordinate to the 

^ .High Court-do not fall within the definition of "person in Government service’ as 

per definition given in Section-2(c) of the Khyber Pakhttinkhwa Removal from 

1^ Service (Special Powers) Ordinance. 2000 which means that the appellant being 

I employee of the subordinate court to the lligh Court is not a person in Government 

for the purpose of the said Ordinance. Therefore, the Khyber Pakhlunkhwti 

[i Government Servants (E&D) Rules, 1973 are applicable to the piesent case.

5.

i

\

1

service

I
1 ■ Coming to limitation, the present appeal was dated as 10.07.2010 and

12.07.2010 as ll"’ July 2010 was Sunday. The 

departmental appeal is also not time barred as limitation starts from the date ot

dismissed due to absence and he was not

I 6,
r-

\ received in the office as t

■s’

•iHi^vCommunicalion. The appellant was

iomfiiiinicaled ihe order on the same day. The appellate atilltorily has also not ruled

v^Bfout limitation of departmental:

'.fiS'
* 1^

O'

.d-

Khyber Pakhttinkhwa Government Servants (1,:&.0) Rules. 1973 m

available for proceedings

Uniler the

of willful absence three options were 

Ipartmentally. The one was Ride (i.A under whieh the proeeediuss e..ukl he

liated and can be taken to Its logical end by the Aulhortaed Onieer and not by the

of the said rules and

e case

''Im.
/

ithority.-The second was the regular enquiry under Rule 5
I regular enquiry was also to.be epnd,ue,i.e.djry .lh,e,A.utiu^ not by

dispensing with the regular enquiry under sub rule 2 ol

Officer anti

ii- N
I A

i

Uuthority. The third
L 5 of the said rules and it was also to be made by

was
}
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in hand, ihi; vvholc proceedings

proceed under any ol die 

under Rule 8-A nor he 

irv. The

were
But in the ease innot by the ^Authority

Authority and the Authority did iioi 

Neilher he proceeded
undertaken by the

above mentioned three options, 

condueled the regular enquiry nor 

whole proceedings are therefore carpm-non

it

he dispensed with the conduct of the enquiry 

-judice and are void.

Abbottabud to the present 

I'clcrrcd to Standing
District ^ Sessions Judge. y,

rhe comments of the8. •Ilhat the appellant was a case of psyche and was i.

appeal suggests I
said Board, But the said proceedingsr,v

Medical Board but not appeared before the

logical end and the penalty f,f dismissal was awardedI
not culminated into its

only on the ground of absence from duty
were

I
cnscpnchtly. this nppetd is t.cccp.cd »nd the 

the appellant under the Khyber

observations

9.
Pakhtunkhwa Government 

made above and to
proceed afresh against

(E&D) Rules, 1973 in^^^^
Servants 7n the date of receipt of .thisiod of 3 months from

iS^wncton that the appellant should
conclude the enquiry within a pe

the Authority comcTro
V

judgment, in case

be proceeded on medical grounds^^^n__
, Board whhin ^unher p/od o^shd could^;^^^^'

” "'^^uLirshtill hea-instated in service. 1 he

the Standinghe should be referred to

Medic

lime schedule is not honorCc-M^

benefits of the appellant shall be subieei
casein. flu ilie final ttuieoiue u
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TN THE COURT OF SENIOR CIVIL JUDGE. ABBOTTABAD-

Inquiry of Shakeel Ashraf

0....... 01
20.01.2018 Ex-Moharrir receivedInquiry file in respect of Shakeel Ashraf. 
back with the findings of inquiry officer. In the present inquiry, the

authorized officer vide order dated

5

undersigned was appointed as
& Sessions Judge, Abbottabad. On07.121.2017 of learned District 

receipt of inquiry, Mr Ashfaq Ahmad. Civil Judge-IV, Abbottabad was
officer with the direction to proceed againstappointed inquiry 

accused/official under Government Servants (Efficiency and Discipline)

Rules, 1973.
of learned Civil Judge-IV, Abbottabad/inquiry

officer received. According to findings of inquiry officer was
served with the notice who once on 11.01.2018 appeared^e inquiiy

. tqSiceAfhqwever, again disappeared, therefore, it was held by the inquiry
officer that.official under inquiry has nothing to say in his defence.

In thediVumstances, I being authorized_^officer while agreeing with
the finding/repqi-t of inquiry officer found.^he ex-junior clerk Shakeel
Ashraf found if misconduct as envisaged'seeti-on-3~{-b) of Government

. Servants (Efficiency and-Discipline) Rules, 1973 and he is awarded
. . , .2___ ____ ^

■.ponaltV of reduction to a lower stage

Inquiry report

/ db

■S' /if

.-r"

i:"'• CT’
1. •

: A
\\

in a time-scale, as envisaged under
Tjauwnar--

ion 4 (b) (i) of Government Servants (Efficiency and Discipline).
■—THe'Tnquiry' file is sent to learned District ^ & Sessibn^-udge,

section

QAbbottabad for further appropriate order.

(NISAR MUNAMMAP KHAN) 
Senioj- Civil Judgl/Authorized Officer, 

Abbottabad

I



Accused/offidal submitted an app 

effect from 18/03/2009 to 17/04/2009 (Flag “A”). The same was received 

in the office on 06/04/2009. My predecessor in office accepted the 

application, however, directed the accused/official to appear before 

Standing Medical Board for his medical examination. (Flag “B”). Despite 

direction by the authority, accused/official failed to appear before SMB and 

also intentionally absented himself from duty from 05/06/2009 to 

23/06/2009. In consequence thereof, he was served with Show Cause Notice 

on 10/07/2009, (Flag “C”) however, he failed to submit reply to the Show 

Cause Notice. Resultantly, he was dismissed from service vide order dated

26/08/2009 (Flag “D”).

mr earned leave with

\

Feeling aggrieved, accused/official preferred a departmental appeal 

which was rejected vide order dated 10/06/2016 Later on, accused/official 

filed appeal before worthy Khyber Pakhtunkhwa, Service Tribunal. The 

said appeal was accepted vide judgment dated 24/10/2017, (Flag “E”) 

'T'.T'whereby, the authority (District Judge) was directed to proceed afresh 

against the accused/official under KP Government Servants (E&D) Rules, 

1973. Accordingly, learned Senior Civil Judge Abbottabad was appointed 

as Authorized Officer, who appointed Mr. Ishfaq Ahmad, Civil Judge-IV 

Abbottabad as Inquiry Officer. (Flag “F”) Learned inquiry officer 

conducted fresh inquiry and on conclusion thereof, submitted the report to 

.. Authorized Officer (Flag “G”)

I

'N-.

As per report of inquiry officer, the accused/official was served with 

the notice who once appeared on 11/01/2018 and thereafter did not appear 

till conclusion of inquiry. The authorized officer, while agreeing with the 

findings of inquiry officer, awarded penalty of reduction to a lower stage in 

a time-scale, as envisaged under section 4(b)(i) of Government Servants 

(Efficiency and Discipline) Rules, 1973. (Flag “li”)
1',

!
Undersigned being competent authority agree with the 

view/recommendation of authorized officer. Office shall do the needful 

accordingly. This file bt: consigned.
te' Announced

10/02/2018
SOFIA WAQAR KHATTAK 

District Judge Abbottabad/ 
Competent Authority

sS'
fK:
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Mr. ShabirV: counsel lor the,, pclilioner present
.2 alongwith Mr. ICabirullnh

Main thrust of the

-y.
framed

Ahnwei, AssLstniu lor resR,tmdoiH,s no.2 

Klwllak, AdJl; AG for respoiulonls presenl 
„rBunwnW of learned eounsel for dw.oppellwo

enquiry

16.10.2'0J'H\ •-,
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that de-novo 

specified in the
was

conducted within the time spanwas not
of this Tribunal dated 24 

llxed by this Tribunal, the

10 2017. Against the deadline
judgment 
of 90 days
finalize the disciplinary proceedings

was entitled to be reinstated in service

i-espondents took 94 days to

, thus it lost legal backing
ice with all back

. so

the appellant 

benefits. hand, looniocl Adcll: AG reaclout the 

submitted by the
On the other

of implementation reportcontents
conceded that de-novb enquiry was

respondents. I hey had 

concU.ded In 92 dnys. l-h"Vover, whon
that no justification

learned Addl; AG was

given for 

failed to
was

confronted on the point 
delay caused was available in 

offer any plausible explanation.

in the said report but he

. it has been established that
From the preceding paras

T,.U,n„„l were m,i eompHed with in letter in
intentionaldirections ol this 

spirit by the respondents
able to jtistify, nor were

the said ease. This 

number ot
winding upand deliberate delay in 

Tribunal has given rulings 

Fveoution Petitions. Attention is also 

elated^ 29:03.2019 passed in exeeution petition no

the same point in a
drawn to order sheet

on

67/2017

involving
“Svedtitled

identic^l/similar question,

2017 PLC(C.S) note 20 and
0007 PLC (GS) 959. When law reqnires a thing to be done in 

, i, must be done in a partieitlar manner,

mherwise the .same would be nullity in the eyes of law.

Reliance is also placed on

a particular manner

Ku,.,her,nore. the august Stipretne Court of Pakistan m

hs judgment in PLD 2012(80923 held that-.-

■;z;risssrT‘S^“''“£
/"•i fa

•V
■/C'

id;'

’ G.
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m<]FOmi THE KHYBRR PAKHTUNKHWA SERVlCrvTRlBUNAL

PKSllAWAR
•I 1.

Sli:il<ccl Ashi-:il', I .1 imior ('lork Session Court 
Abboiabad Appcllanl,r'

Versus
J. Administrative olTiccs, Pcshawai' High Court 

^ through Registrar 1 iigh Cdourt Peshawar.
2. District Session .ludgc, Abbotabad.

; ;•
i,

■:

Respondents.‘t ■

V- ;.t-S;.;
ret APRIDVL UNDER SECl^lON 4 OF KPK 

SERVICE TRTBTJNAL ACP 1974 AGAINST
•i'

TIIE IMPUCNEl) ORDER DATED 10-02-2018iSr
VIDE ANNEXURE ‘A’ WHEREBY THE

: \
APPEldLANP HAS BI-RN REDUCED ^fO

. 1.

IXIWIH^ STAGR IN A 'rilVIE SCALE.

PRAY EH.c'
y

• ■r

OIY ACCEPTANCE OF THE APPEAL, THE
IMPUGNED ORDER DATED ]0/02/201S AT
ANNEXURE ‘A’ MAY BE SET ASIDE AND
THE APPELLANT MAY BE REINSTATED IN
SERVICE WITH ALL HACK BENEFITS..1:

Respectfully Sheweth:-

Bi'ief fiats leiulinp to the. instant appeal are as 

unilcr:-

1. 'I'hai th.e appellant fell ill during 2.009 which badly
;•

. i has errecled his health and thercallcr respondent:!■......•

5!
i-'

No.2 has sanctioned him 30 days medical leave
■A

Irom 18--()3-2()09 to 17-()4-2.0{)9 vide annexure 'IEi't



/1 ...... I

fc ■I
%

:;iii 2. Thai ihc appcllanl during- his one monlh medical

.leave did nol recover and so he was unable lo■i

report his arrival I'or duly.

••

\
3. 'Thai Ihc rcspondcnl No.2 ihoiigh was duly hound 

to extend his medical leave but instead of doing so,;5-'' ■,
5. SiSv ■■■''■' ■ -

li;-'" '
■ -if:;.! ho dismissed the appellant from servicQ vide orderr- •

a?
• f ‘

. 26/08/2009 at annexure ‘C'.

4. Thai ihc appellant against his dismissal order has 

filed service appeal dated 10/07/2010 before this 

ITon’blc Tribunal which was accepted vide

judgment dated 24/10/2017 at annexure M.)’.
J

TdiT r :

5. Thai Ihc authority was directed to proceed a fresh 

against the appellant under Khybcr Pakhtunkhwa 

Government Servant (Iv&D) Rules 1973 in light of 

observance and to conclude the denovo enquiry

r. • •

M

within a period of 3 months.

! •!
6. That the enquiry was conducted but was not being

■f:
completed within the spccincd period and the.

ytoi.rj
m-. ■

1*'“^■

• ;
impugned order dated 10/02/2018 at annexure ‘A’

f •

has been passed by , respondent No.2 and the
s- ■

ii.

r

f.

*r
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appellant has been awarded major penally of

rcdiiclion to lower stage in a lime scale.
'ir.

7. 'I'hal ihe appellanl has filed his deparlmenlal

■v. appeal dated 09/07/2018 vide annexure 'If and 90

, f., days have been passed and no reply I'las been

received so far and hence ihis appeal inler-alia on
:/
r the following groLinds:-

f:
t,"

GROUNDS:■ i.'r

'I ;,J '

A. 'fhal the appellant was dismissed from sei-viee due

to his absence of 18 days from dtity due to his
i

illness, ills appeal has been aeecpted and the

authority, has been directed to proceed a fresh

the appellant under the Khyberagainst■i.. y r ■

PaklitLinkhwa Government Servants (hi&D) Rules

197.3 and to conclude the enquiry within a period

of 3 months Ifom the dale of receipt of Judgment.ir

r:

'I'hc judgmenl dated P-'l/l 0/201 7 vide order No.■ t:.. -I

2347/ST dated 3I/10./2017 has been sent to
V

NT'; -7 Respondent No.2 at annexure ‘If which might has 

been received on 2"'‘

■r

or 3“' November 2017 andi •

thereafter, the Respondent. No.2 has passed the 

impugned order dated 10/02/2018 much after 3
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(54 ;
monlhs which is in violation of the judgment dated 

24/10/2017 and now the appellant is entitled for

with all back benefits.

-r
iiv.

■tI r
i,

reinstatement in service
!■ \

B. That the reduction to lower stage in time scale is.

penally which has been imposed upon the

officer which was the 

'I'o this effect the impugned

!

majoi*

appellant by the auihori/.cd 

duty of the authority 

order dated 10/02/2018 at annexurc ‘A’ is illegal

i'1

!
v ir

•r." •V

1

liable to be set aside on this score alone. 

Moreover, tfic i-eduction in Imver grade i.e, Naib

the appcllanl

and is• •:

wasQasid is beyond his eadr 

directly appointed as .lunioi' ( lerk.

c as

I ;
i

i!

been specified while 

the appellant which has

duration hasC. 'i'hat no

imposing the penally 

rendered illegal' the impugned■ order 10/02/2018

. ■!

on

a

while redueing the appellant to a lower stage.

!,
has not been concluded1,). That the denovo enquiry

! .i

violation of thewithin 3 monlhs which is in

dated 24/10/2017 of this Honourablejudgment

Tribunal. So Ihe impugned order dated 10/02/2018

;r

hi

is illegal and is not sustainable under the law and is
i

I liable to be set aside.

I

i

I

;
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•Vs

#;l‘
viV

r-;,."rhat. the impugned order dated 10/02/20IS at

without

, 'i.
X'- ■

malalldc,‘A’ is illegal 

jurisdiction and without lawlul authority and is 

liable to be set aside.

annex LI re 1

•V

.i.

I ■f

(iC Ibis llon’hlo]■'. That the appellaiU seeks le;

Tribunal to rely on additional grounds at the time

ive
-I ■

f'

•'fin-i

".tV" of arguments.!. .

K .
■I:: It is, therefore, prayed that on acceptance of. 

appeal, the impugned order dated 10/02/2018 at 
annexurc ‘A’ may.be set aside and the appellant 

/ be reinstated in service with all back, benehts

;
. : • !r f:

: 'n-H-:-•• 1..' V. ! 1^ ma>
to meet the ends ol justice..•

Vi..-; - •; 0
■J.

Dated: 1/07/2018 4^I.
I

rf •• /■f'

Appellant 
'i'h rough 4i V.

t

Aslam Khan Khattak 
Advocate, Peshawar.
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BEFORE THE KIIYBER I’AKH'l’lJNKllWA SERVICE Tl^IBlJNAL PESHAWAR:
xf

; • V

■ Shakcel Ashraf, lA- Junior Clerk Session Courl 
Abbotabad

AA: -.A 
imCvi- Appellant.1*, 

*::k',s -A" y : • ■ 
•v ;" '

M ■

Versus
Administrative olTices, Peshawar 1 ligh Courl through 
l\cgistrai' I ligh C'ourl I’cshawui- I'.U:

KespondentsliA

Affidavit■i 'E;■k.

@-'AaCAE' kk, 
AA •; A::,

■ lunior Clerk Session CourtShakcel Ashrak Kx-____
Abbotabad, do hereby solemnly affirm and stale on oalh that

never been relumed to me wilh

1.

the departmental appeal has 
' direction to approach the proper forum. My above statement is 

. true and correct to the best of my knowledge and belief and 
nothing wrong has been stated by me in the matter.

Hfi’A'-f
liiA

if""
'f

A•. *
■ ^ Deponent

i|A& 'v-; i

siSf. s
r ;

1

iif.k
Piv
pl'l

--

!

I

m:' . i,

■ A'

A ■■■;.

Wkm: 
litf-'



iimi OFFICE OF THE ®Phone: 0992-931003 
0992-330149 

@Email: ds]atd@)gmatl.com
iSFax;DISTRICT AND SESSIONS JUDGE

ABBOTTABAD

OFFICE ORDER
Consequent upon the order dated 16.10.2018 of Hon^ble 

K.P Service Tribunal Peshawar, in Execution Petition No. 97/2018 (titled:
Shakeel Ashraf Vs Govt), Mr. Shakeel Ashraf is reinstated in service as Junior 

Clerk with effect from 24.10.2017. However, intervening period of absence 

with effect from 26.08.2009 to 23.10.2017 is treated as extra ordinary leave 

(leave without pay). He is directed to join his duties within period of 07 days 

from the date of issuance of this order otherwise this order shall stand 

withdrawn automatically, and appropriate orders shall be passed under the 

Khyber Pakhtunkhwa (Efficiency Ss Discipline) Rules, 2011.

Fazal Subhaxi
District 85 .Sessions Judge, 

Abbottabad-

Dated Abbottabad tl^ke ^3^ /2019

!i

No /V
Copy forwarded for information and further necessary action to the: -

1. Registrar, Peshawar High Court, Peshawar.
2. Registrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.
3. Senior Civil Judge Abbottabad (Admn).
4. District Comptroller of Accounts, Abbottabad.
5. Official concerned by name.
6. Office copy.

. XXXXv -N -

District 85’ Sessions Judge, 
Abbottabad

2-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 873/2018

!ki
V
\ ' ,

Date of Institution ... 05.07.2018
Date of Decision ... 11.01.2022

/ -

Shakeel Ashraf, Ex-Junior Clerk Session Court Abbottabad.
(Appellant)

VERSUS

Administrative Offices, Peshawar High Court through Registrar High Court
(Respondents)Peshawar and one another.

Aslam Khan Khattak, 
Advocate * For Appellant

Asif Masood Ali Shah, 
Deputy District Attorney For respondents

AHMAD SULTAN TAREEN 
ATIQ-UR-REHMAffWAZIR

CHAIRMAN
MEMBER (EXECUTIVE)

I ■ ■

I ■ ■

JUDGMENT

ATIO-ur-rehman wAzir member rpy- Brief facts of the

case are that the appellant while serving as Junior Clerk in the Court of District &

Session Judge Abbottabad, was proceeded against on the charges of absence and 

ultimately dismissed from service vide order dated 26-08-2009, 

the appellant filed service appeal No. 1374/2010 in this tribunal,, which 

decided vide judgment dated 24-10-2017 with direction

was
against which

1was

to the respondents to 

conduct de-novo inquiry. As a resuit of de-novd proceedings, the appeilant was

^ awarded with major punishment of reduction to iower stage in time scaie, against 

_ whtch the appeiiant fiied departmental appeal. Which was not responded, hence 

the rnstant service appeal with prayers that the impugned order dated-10-02-



2

'? ■
2018 may be set aside and the appellant may be re-instated with all back 

benefits.

1

Learned counsel .for the appellant has contended that the. appellant was 

dismissed from service on.the charges of absence from duty, but was re-instated 

by judgment dated 24-10-2017 of this tribunal and de-novo proceedings 

ordered to be completed within 90 days, but the de-novo proceedings were not 

concluded within the statutory period, hence an irregularity was committed by the 

respondents and the respondents has. passed the impugned order dated 10-02- 

2018 much after three months, which is violation of judgment of this tribunal and 

now the appellant is entitled for re-instatement in service with all back benefits; 

that reduction to lower stage in time scale is major penalty by the authorized 

officer, which however was duty of the authority and to this effect,'the impugned 

order is illegal and is liable to be set aside on this'score alone; that reduction i. . 

the low^rade i.e. naib Qasid is beyond his cadre as the appellant was directly 

_,.apbointed as junior clerk; that no duration has been specified while imposing the 

penalty on the appellant which has rendered the impugned order dated 10-02- 

2018 as illegal.

02

were

in
• j

■I

03. Learned Deputy District Attorney for the respondents has contended that 

the instant appeal is liable to be dismissed on the ground that the appellant is an 

irresponsible employee, who had earlier, been awarded major penalty on the 

charges of absence; that the appellant challenged such dismissal in the service

tribunal and this tribunal vide judgment dated 24-10-2017 ordered .for de

inquiry; that during the course of de-novo proceedings, the appellant did 

appear before the inquiry officer till conclusion of the inquiry, hence he has been 

awarded major punishment of reduction to lower stage in time scale; that the 

appellant has got no cause of action.to file the instant appeal as during inquiry 

proceedings^th^ appellant completely failed to justify his. absence before, the 

ihquiry officer, therefore, he was rightly penalized; that the appellant Was granted

-novo

not

. 7

-il.^



, J

'■-.J

3

, 30 days leave on medical ground subject to the condition, that he should, appear 

' before the medical board but he did not appear before the medical board; that as 

per law, the appellant was required to apply for extension in leave as well as. 

appear before the medical board, but he failed to do so and resultantly after 

observing all the codal formalities, he was dismissed from, service; that de-novo 

• inquiry, was conducted as per law and rule and vyell in time and the appellant was 

served with proper notices but the appellant did not appear before the board on, 

the fixed date, thereafter fresh notices were served upon him but again he did 

not appear before the inquiry officer, hence the inquiry officer subrriitted its report 

on 20-01-2018 and in light of findings pf the report, the appellant was- awarded 

with major punishment of reduction to lower stage in time.scale.

04. We l^e heard learned counsel for the parties and have perused the

records

Perusal of record would reveal that the appellant is a psyche patient, 

hence was referred to standing medical board; but he did not’appear before the 

standing medical board. The appellant Was granted leave on medical grounds, but 

after expiry of such leave, the appellant neither resumed his duty nor requested 

for extension of leave, However, the said proceedings did not culminate into its 

logical end and the. penalty of dismissal was awarded only on the ground of 

absence from duty. Dismissal of the appellant, however was set aside by this 

tribunal vide judgment dated 24-10-2017 and respondents were- directed to 

conduct de-novo inquiry with specific direction to refer the appellant to standing 

medical board. The respondents conducted de-novo inquiry but neither the 

appellant appeared before the inquiry officer, nor the standing medical board 

constituted .for the purpose, hence the appellant was again awarded with major 

punishment of reduction to lower stage in time scale.

% 06. . We have noticed that the major penalty of reduction to lower stage in 

time scale was awarded without specification. of time, which was not in

T),
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' 4

accordance with law. Secondly, the appellant was directly recruited as junior clerk 

and his reduction to the lower stage in time scale lacks clarification as to which 

would be-the lower stage in time scale when the appellant was appointed as 

. junior clerk.

In view of the foregoing discussion, the impugned order is set aside and 

the case is remanded to the respondents to conduct proper inquiry keeping in 

view the lacunas left in the de-novo proceedings strictly in accordance with law. : 

. Parties are left to bear their own costs. File be consigned to record room.

07

ANNOUNCED
11.01.2022

(AHMAD SULTAN TAREEN) 
CHAIRMAN

(ATIQ-UR-REHMAN WAZIR) 
. MEMBER (E),

11
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Before the Honorable Khyber Pakhtunkhwa 

Service Tribunal Peshawar
/2022Petition No.

In Service Appeal No. 873/2018

Decided vide Judgment dated: 11-01-2022

Titled:

1) Administration Offices, Peshawar High Court Peshawar through Registrar 

High Court Peshawar.

2) District and Session Judge, Abbottabad

Petitioner/Respondent

VERSUS

Shakeel Ashraf Ex-Junior Clerk Sessions Court, Abbottabad 

Respondent/ Appellant

Petition under section 12(2) Civil Procedure Code 1908

APPLICATION FOR SUSPENSION OF OPERATION OF

IMPUDNED ORDER DATED 11/1/2022 TILL THE DECISION

OF INSTANT PETITION.

Respectfully shewith.

1) That the titled petition is being filed today before this Honorable 

Tribunal, contents of the same may kindly be treated as integral part of 

this application.

2) That the petitioner/departmental has brought a good prima facie 

case and balance of convenience also lies in his/ its favour.

3) That if the operation of the impugned judgment dated 11/1/2022 is 

not suspended, the petitioner/department will
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suffer irreparable loss and purpose of filing of accompanying 

petition will be defeated.

~ j

///

It is, therefore, humbly prayed that on acceptance of this Petition, the 

Judgment dated 11.01.2022 may graciously be suspended till final 

disposal of the instant petition.

^PetiTT^ier
OlSTi?

AFFIDAVIT

I, Mr. Shabir Ahmad, Superintendent, District and Sessions 

Court Abbottabad, on this 

solemnly affirm and declare on oath that the contents of the above 

Petition are true and correct to the best of my knowledge and belief and 

nothing has been kept back or concealed from this Honorable Tribunal.

day, of JiJ^^2022, do hereby

attested

DEPONENT

Dtetrtcit S SGSSB®ms JUGEO

I

i
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GS&PD.KP-1952/3-P.ST-5.CC.0 Fcrnis-27.10.15/P4(Z)/F/PHC Jos/Form ASB £:%r. Tribunal

A,\

KHYBER PAKHTUNKKWA SERVICE TIJIBUNAL, PESHAWAR. 
JUDICIAL COMPLEX (OLD). KHYBER ROAD,

PESHAWAR.I J)^7(1)No.
/

APPEAL No of 20','Y.

.7M s..1 /.

V ApeJIant/Petitioner

Versus

---| nki//■

t i'ff I
-f

RESPONDENT{S)

Notice to Appfiilant/Petitio
(

Tif»r

/r ■i111 ___/c

Take notice that your, appeal has been Used for Preliramary hearings 

replication, affidavit/counter affidavit/record/arguments/order before this THbunal
aton

5! ioh02 ^

You may, therefore, appear ilefore the Irsbrniai on the s.7id date iihd at the said 
place either personally or through im advocate for presentation of your case, failing 
which your appeal shall be iiabie te-he dismissed in default.

-6'^
Registrar,

Kbyber Fakhtunkhw a Service TYibimal, 
Peshawar.



GS&PD.KP-1952/3-RSJ-5,0g0 Fprms-27.10.15/P4(Z)/F/PHC^Jqs/Porm A&B Ser. Tribunal4 • 1*1

KHYBER PAKHTUNKKWA SERVICE TRIBUNAL, PESHAWAR. 
JUDICIAL COMPLEX (OLD). KHYBER f^OAD,

PESHAWAR.
D6No.

... of 20 ^APPEAL No
/.i)ni:d ^ ■ r '-•(

Apellan t/Peti tioner

Versus

/ ■l•r/ /
■ /

I
\ ■ f • ^ rr r 0I

RESPONI>ENT(S)

e
Notice to Appellant/Petitiouer.^...^ </ 7

///I I
r p /(

Take notice that yolsr, appeal lias been fixed for PreliFaiaary hearing, 

repiicatmn, affidavit/coimter affidavit/record/argaments/order before this Tribunal
on—•

f

v'
You may, therefore, appear I?efore the I’ribunai on the said date tmd at the said 

place either perisdnally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed iii default.

F, , ■ ^ 

■ 6V ■
/

\f 7,-n
■ ^'1 / Registrar,

Khyber Pffikhtunkhw a Service Tribimal, 
Peshawan

• i
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GS&PD.KP-19S2/3-RST-5,C00 Fcrms.27.10.15/P4(ZyF/PHC Jos/Form ASB Ser. Tribunal

«

KIOTER PAKHTinSKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICiAL COMPLEX (OLD). KHYBER ROAD,

PESHAWAR. J)^No.

.... of 20 2-^APPEAL No

mi
Apeliant/Peti tioner

Versus

kk(.
RESPONDENT(S)

I

'jfn/evrii fe^isho^y
Notice to Appellant/Petiti-oiier____ _ ,

m it^d M _aw^y
(shew

0
Take notice that your/appeal has been fixed for Prelhnlaary hearing, 

replication, affidavit/cbunter affidavit/record/argnments/order before this Tribunal
0*1.....at...................................................

You may, therefore/appear l?ef6re the Ilibunai on the said date Jind at the said 
place either personally br through an advocate for presentation of your case, failing
wliich your appeal shall be liable to be disittissed hi default.

Registrar,
Khyber Pakhtunkhwa Service TVibunai, 

Peshawar.


