31.10.2022 | Mr. Shabir Ahmad, Superintendent on behalf of the applicant
present. None present on behalf of respondent, therefore, notice
be issued to him through registered post and to come up for reply

2

as well as ar ents before the D.B on 20.12.2022.

3
-

(Mian Muhammad) (Salah-ud-Din)
Member (E) Member (J)
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The application U/S 12(2) CPC in appeal no. 873/2018
submitted by District & Session Judge, Abbottabad, may be entered
in the relevant Register and put up to the Court for proper order

please. \
|

REGISTRAR

This application be put up before Division Bench at Peshawar
on 22.9->e22. Original file be requisitioned. Notices to the

petitioners be also issued for the date fixed.

CIIAIRMAN

Nemo for the petitioners.
Notices be issued to both the parties and to come up

r reply as well as arguments on 31.10.2022 before

B. ' e

P

g - //

?

(Rozina'/Rehman) (Salah-Ud-Din)
Member(J) Member(J)

gAY

14



i

BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
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Petition No. 12022
In Service Appeal No. 873/2018

Decided vide Judgment dated:11.01.2022

istrict and Sessions Judge, Abbottabad,
....PETITIONER/ RESPONDENT

VERSUS

U Dednavear:

|. Shakeel Asharf Ex-Junior Clerk Sessions Court, Abbottabad.
.....RESPONDENT/ APPELLANT
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: Before the Honorable Khyber Pakhtunkhwa -

Service Tribunal Peshawar
47 A Jgypteor Lokt kb
Petition No.”£7 22/ 2022 ' L 78
Poors Ml T 6} -

1A
In Service Appeal No. 873/2018
" / | > .L‘&’-:‘;;%——g—-Ej}l/

Decided vide Judgment dated: 11-01-2022

Titled:

1) Administration Offices, Peshawar High Court Peshawar through Registrar High
Court Peshawar |
2) District and Session Judge, Abbottabad
...............Petitioner/Respondent

VERSUS

Shakeel Ashraf Ex-Junior Clerk Sessions Court, Abbottabad....................

Respondent/ Appellant

Petition under section 12(2) of the Civil Procedure code 1908, against the

Judgment dated 11/1/2022 passed in the titled appeal whereby this Honorable

Tribunal while accepting the appeal of the appellant /Respondent remanded his

case to conduct proper proceedings.

Prayer in Petition

On acceptance of this petition, the Judgment dated 11/1/2022 may

graciously be set aside and the titled appeal may be dismissed.

Respectfully shewith,

Brief facts leading to the instant petition are as under;

Filedto-da
iledto-day 1) That Mr. Shakeel Ashraf (appellant of the titled appeal now respondent _

iRegistiwae in this petition) was serving as Junior Clerk in district courts Abbottabad since
2003. That while serving in the said capacity, the appellant was proceeded against
departmentally and dismissed from service vide order 26/08/2009. (Copy of the
dismissal order dated 26/08/2009 is attached as Annexure A) |

2) That against the said order’of dismissal from service, appellant of the
titled departmental appeal and later on ser\(icé_"appeal No. 1374/2010, before this
Honorable Tribunal. The Honorable Tribunal while accepting the service appeal
vide judgment dated 24/10/2017, set aside the order dated 26/8/2009, with

directions to departmental/petitioners to conduct de-novo inquiry against the




A

appellant within three months from the date of receipt of the
judgment and in case the inquiry is not concluded in
scheduled time, the appellant shall stand reinstated into
service. (Copy of the Judgment dated 24.10.2017 is
attached as Annexure B) |

. That after receiving the copy of the Judgment dated
24.10.2017, de-novo departmental inquiry was initiated
against the appellant of the tilted appeal by the petitioners
department. However, the appellant did not associate himself
with the proceedings despite service, hence the inquiry office
on the basis of record, held him proved guilty of the charges
of absence. Accordingly, he was awarded penalty of
reduction to lower stage in time scale vide order dated
10.02.2018. (Copies of the inquiry proceedings and order
dated 10.02.2018, is attached as Annexure C & D)

. That in the meantime, the appellant instead of joining his
duties, filed execution petition No. 97 of 2018, titled
“Shakeel Ashraf Vs Government” for the implementation of
the judgment dated 24.10.2017. Vide order dated 16.10.2018
in the said execution petition, this Honorable Tribunal set
aside the penalty order dated 10.02.2018 operative part of the
order is reproduced below;

“As the respondents failed to comply with the directions
of the Tribunal within the stipulated period hence, the
impugned order was illegal and not sustainable.
Resultantly, impugned order is set aside and the judgment
of this tribunal dated 24.10.2017 would be implemented
and the appellant stands re-instated in service in
accordance with the directions contained in the said
Jjudgment.

(Copy of the order dated 16.10.2018 is attached as
Annexure E)

. That at the same time when the execution petition No. 97 of
2018 was pending, appellant of the titled appeal also filed a
service appeal No. 873/2018, instituted on 05.07.2018, in the
Honorable Tribunal against the penalty order dated
10.02.2018. It is pertinent to mention here that though the
execution petition was pending, however the appellant
concealed this fact from the Honorable Tribunal. (Copies of
the service appeal are attached as Annexure F)

. That in compliance of the order dated 16.10.2018 in the
execution petition No. 97 of 2018 (as referred in Para No.4
above), the Petitioner/ Department vide order 23.10.2019,
ordered reinstatement of the appellant of the titled appeal
w.e.f. 24.10.2017 with directions to joint his duties within
period of 07 days otherwise the order of reinstatement shall
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stand withdrawn automatically. However, the appellant
Shakeel Ashraf did not join his duty in the time period
stipulated in the order of reinstatement, therefore, he was
removed from service vide order dated 31.10.2019. (Copies
of the order dated 23.10.2019 is attached as Annexure G)

. That virtue of the order dated 16.10.2018, passed by this

Honorable Tribunal in the execution petition, whereby the
order dated 10.02.2018 was set aside and subsequent
development made pursuant to the order dated 16.10.2018,
the appeal No. 873/2018, stood infructuous, but the appellant
concealed these facts from the honorable tribunal by not bring
the same into the notice during pendency of appeal.
Consequently, vide the impugned Judgment dated
11.01.2022, the Honorable Tribunal while accepting service
appeal No. 873/2018 of the appellant against the order dated
10.02.2018, set aside the penalty order and reinstated him into
his original position with directions to the department to
conduct fresh inquiry. (Copy of the Impugned Judgment
dated 11.04:2022 is attached as Annexure H)

. This the petitioners only came to know about the order dated

11.01.2022, when the same was communicated to this office

vide letter dated 31.03.2022, for implementation.

. That since the impugned Judgment dated 11.01.2022 is the

result of fraud, misrepresentation and concealment of facts
made by the appellant of the titled appeal, therefore the same
is liable to be set aside inter alia on the following grounds;

GROUNDS OF PETITION

. That the appellant has concealed true facts from the honorable

tribunal and has made misrepresentation, thus impugned
judgment is liable to be set aside.

. The judgment dated 11.01.2022 is passed in service appeal
'No. 873/2018 wherein the penalty order of reduction to lower

stage in time scale dated 10.02.2018 was assailed. However,
the said order dated 10.02.2018 was set aside by this
Honorable Tribunal vide order dated 16.10.2018, in execution
petition No. 97/2018 filed for implementation of the judgment
dated 04.10.2017. The order dated 16.10.2018 of the
Honorable Tribunal had attained finality and was also stood
implemented after reinstatement of the appellant. Thus on this
score alone the impugned judgement being not:
implementable is liable to be set aside.




C. That It is pertinent to mention here that both orders of the
Service Tribunal are self-contradictory as in the order dated
16.10.2018 passed in the execution petition, the Honorable
tribunal while implementing the Judgment dated 24.10.2017,
ordered reinstatement of the applicant. On the other hand in
the judgment dated 11.01.2022, the Honorable Service
Tribunal again set aside the same order dated 10.02.2018 but
remanded the case to the department to conduct proper

inquiry.

D. That after reinstatement of the appellant he pursuant to the
order dated 16.10.2018, he did not join his duty and remained
absent, hence was again removed from service vide the order
dated 31.10.2019. The order dated 31.10.2019 has not been
challenged by before any forum and is still intact therefore,
he being an already removed employee cannot be subjected
to fresh proceedings. On this score alone the impugned
judgment is liable to be set aside.

E. That the appellant/respondent in the instant petition has
concealed material facts from the honorable Tribunal and had
not come to the court with clean hands.

F. That the impugned judgment and order of this Honorable
Tribunal is the result of misrepresentation and concealment
of facts on part of the appellant hence liable to be set aside on
this score alone.

G. That besides the above stated grounds, the petitioners also
seek permission of the Honorable Tribunal to rely on
additional grounds at the time of hearing of the instant
petition.

It is, therefore, humbly prayed that on acceptance of

this Petition, the Judgment dated 11.01.2022 may graciously
be set aside and the titled appeal may be dismissed.

Petitioner

e—

District aid sessions J udge

Abbottabad. juncEe

DISTRICT & SEGSIUNS
mﬂ. ARBOTTABAD
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Petition No. /2022
In Service Appeal No. 873/2018
Decided vide Judgment dated:11.01.2022
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&) District and Sessions Judge, Abbottabad.
.... PETITIONER/ RESPONDENT

VERSUS

1. Shakeel Asharf Ex-Junior Clerk Sessions Court, Abbottabad.
....RESPONDENT/ APPELLANT
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AFFIDAVIT

1, Mr. Shabir Ahmad, Superintendent, District and Sessions
Court Abbottabad, on this 2&/>/ day, of Juﬁg' 2022, do hereby
solemnly affirm and declare on oath that the contents of the above
Petition are true and correct to the best of my knowledge and belief and-
nothing has been kept back or concealed from this Honorable Tribunal.

Supermeandeht b
District & Sessions Judge
Abbottabad

......
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% N0.1305-10 /4 "+ Dated Abbottabad the 26/8/2009
o C(")py- forwarded to
i 1. The Worthy Repistrar, Peshawar i-ligzh Court, Peshawar.
2. The Senior Civil fudge, Abbotlaliad.
3. The District Accounts Officer, Abbotlabad.
4. The Nazir of this court.
5. Clerk of Court of Scnior Civil Judge, Abbottabad.
i ‘ - 6. The official concerned. o '
n 7. Office copy.
(ABDUL MATIN) |
Districl & Sessions Judpe, -
Abhottabad / Authority.
|
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Appeal No. 137472010

Date of Institution ...  12.07.2010

Date of Decision ...  24.10.2017

Shakee! Ashral son ol Ruju Muhammad Ashral, R/O Abbasi Street near Small
Industrial Estate, Mandiyan, Abbottabad. .. (Appellant)

VERSUS

. 1. The Administrative Officer, Peshawar High Court. Peshawar through Registrar,
Peshawar High Court, Peshawar and another. - (Respondents)

MR. ASLAM KHAN KHATTAK, . For appellant
Advocate

L
"f‘u‘.‘(‘."«“""'——'—ra

MR.KABEERULLAH KHATTAK,

Addl. Advocate General For respondents. '
E’".
wan \:
MR, NIAZ MUHAMMAL KHAN, CHAIRMAN .
MR. GUL ZEB KHAN, e MEMBIER
JUDGMEN'T
NIAZ MUTHAMMAD KHAN, CHAIRMAN - Arguments ol the

learned counsel for the parties heard and record perused.
FACTS

2. The appellant was dismissed rom scrvice on 20.08.2009 by the Campelent

Authority, against which he filed departmental appeal on 29.09.2009. The said

. departmental appeal was rejected on 10.06.2010 and the appellant therealter filed

tne present service appeal on 12.07.2010. ATT STED

X AN R
Kh‘ybc; Pakhwunkhwa

service Tribunal,
Peshawar
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ARGUMENTS.
3. THe learned counsel for the appellant argucd that in the ycar, 2009, the

L
appellant proceeded on leave for 15 days on medical grounds and thereafler he

|
{ could not join his duty. That the Competent Authority himself assumed the role of
/ Authorized Officer under the Khyber Pakhtunkhwa Government Scrvants (L&)
| :
f, Rules, 1973 and issued show cause notice and then dismissed the appellant. That i
3 | |
P no charge sheet ete. was issued to the appellant nor any enquiry was conducted.
i “That no Authorized Officer was appointed and no personal licaring was allorded to
|
A the appellant. That in the alternative the whole proceedings were illegal as the
proceedings were conducted under the Khyber Pakhtunkhwa Government Servants

L7 (E&D) Rules, 1973 in the year, 2009 when the Khyber Pakhtunkhwa Removal [rom

B

Service (Special Powers) Ordinance, 2000 was in vogue. He pressed into service

9

some judgments of the Superior-Courts reported as 2008-PLC(C.S) 1055, 2003- I
PLC (C.S) 395 and 1996-SCMR-630 in support of his contention that non

l . .
appointment’ of the Authorized Officer is an illegality. He further relied upon

another jd'dgmcm reported as NLR 1991-1D-271, in support ol his contention thal

oty

major punislinent could not he granted in case ol absence.

Jill

4, On the other hand, the Tearmed Additiona Advocite General argued Ul tie
departmentul uppenl wus time burred and the present service appeal s also tnme
barred and the appellant wu.\‘.rcquircd to have fled the present serviee appeal within
120 days after filing of the departmental appeal. The learned /\ddlv. A.G also argued ‘

that the present service appeal is time barred for 3 days on the ground that it was

filed alter 32 days of the rejection of the departmental appeal. He further argued

that the appellant was a Psyche case and despite directions by the Competent . :
Authority, he did not appear before the Psychiatric, That show cause notice was

issued to the appellant by the Authority which is available on file. That the
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i Authority has rightly imposed the penalty of dismissal Trom service upon the

appellant.

CONCLUSION.

5. lhc'ixpplm.nlnmy of the Khyber Pakhtunkhwa Government Servants (&)
E
Rules 1973 is to be decided first. The employees ol the Courts subordinate to lhn.

ngh Court do not fall within the definition of “person in Government service™ as

per definition given in Section-2(¢c) ol the Khyber l’akhlunkhwa Removal {rom

Service (Special Powers) Ordinance, 2000 which mcans tha the appellant being

employee of the subordinate court to the High Court is not a person in Government
:
F service for the purpose of the said Ordinance. Therelore. the Khyber Pakhtunkhwa

;. Govunmem Servants (E&D) Rulcs l973 are applwalx to the present case.

P

§ 6. - Coming to limitation, the present appeal was dated as 10.07.2010 and

W received in the office as 12072010 as 1™ July 2010 was Sunday. The

departmental appeal is also not time barred as limitation starts from the date of

ommunication. The appellant was dismissed due 1o absence and he was not

¥
k.

ommunicated the order on the same day. The appellate authority has also not ruled
LT t

*g 0 .

g ibout hmutauon of departmental ¢ .

b
lJqu the Khyhel Pakhtunkhwa Government Scrvants (&) Rules, 1973 in

e case of willlul abscnce three options were available  lor procecdings

.

ulc h /\ undu wlmh the procecdings could be

ioorimentally. The one was R

N -
iated and can be taken to its logical end by the Authorized Officer and not by the

BB hority. The second was the regular enquiry under Rule 5 of the said rules and

)
3
Bs regular enquiry was also to be L.ondl.lk.lk.d by . the Authorizes d Offices_and not by

 Authority. The third was dispensing with the regular cnquny under sub rule 2 ol

e 5 of the said rules and it was also to be made by thie Authorizgd Ofticer und

a?

Y
|‘
6\“ 0
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the whole proceedings were

ity. But in the case in hand

not by thexAuthorxt .
er any of the

ndertaken by the Authority and the Authority did not proceed und
above mentioned three opions. Neither ded under Rule 8-A nor he
iry nor he dispensed with the condu

he procee

el ol the enquiry. The

conducted the regular enqu
whole proceedings are therelore coram-non-judice and are void.
abad to the present

The commetits of the Dmncl & Sessions Judge. Abbotl

Lwas relorred to Standing

8.

appeal suggests that the appellant was a case ol psyche anc

Medical Bgoard bul not appeared befor Ihe said Board. But the said proceedings
n .\lly of dismissal was awarded

were nol culminated into its logical end and the pe

§ 6 only

9.

on the graund of absence from duty.
Consequently, (his appeal 18 accepted and the Authority is_direeted to
N . - __,..-Mﬂ""‘""‘"""'""’"""""" *

!

proceed alresh aga

inst the appellant under the Khyber Pukhtunkhwa Government
* observations made above and 1o

_/ﬂw_"
Sexvmts (L&D) Rules, 1973 in ‘
m the date ol rccciplbl'.lhis

uiry within a pe iod of 3 montl s {ro -

conclude the enq
appeltant should

1o conclusion that the

ll Qo e e
judgment: In case the Authorily comes 1o
be proceeded on medical grounds, then he rshould be referrud 10 the Standing
Medical Board within further puﬂ)d of 3 monthy 'md could}roceed accordingly. ln
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IN THE COURT OF SENIOR CIVIL JUDGE. ‘ABBOTTABAD.

"“""“----vpenalty of reduction to a lower stage in a time-scale, as’ env1saged under_

Inquiry of Shakeel Ashraf , \ l

20.01.2018 -
Inquiry file in respect of Shakeel Ashraf, Ex-Moharrir received

back with the findings of inquiry officer. In the present inquiry, the
undersigned was appointed as authorized officer vide order dated
07.121.2017 of learned District & Sessions Judge, Abbottabad. On
receipt of inquiry, Mr Ashfaq Ahmad, Civil Judge-1V, Abbottabad was
appointed inquiry officer with the direction to proceed against
accused/official under Government Servants (Efficiency and Discipline)
Rules, 1973. '

| Inqulry report of learned Civil Judge-1V, Abbottabad/mquny
officer received. According to findings of inquiry ofﬁce1 the\)tgﬁmal was

served with the notice who once on 11.01 2018 appeared the inquiry

R ;ofﬁcex however again dlsappeared therefore, it was held by the 1nqu1ry

- ofﬁcer that ofﬁ01a1 under inquiry has nothing to say in his defence.

In the 01rcumstances I bemg authorized ofﬁcer while agreeing w1th :

the ﬂndlng/reporc of inquiry ofﬁcer found the ex-Jumor clerk Shakeel

Ashraf found of misconduct as env1saged sect~10n~3 (&) of Government

s _.'Servants (Efﬁc1ency and ‘Discipline) Rules, 1973 and he is awarded

sectlon 4 (b) (i) of Government Qervants (Efﬂmency and Dlsc1p1me)

s s

- Tﬁe mqulry file is sent to learned District & Sessmns 'Judge

Abbottabad for further appropriate order.

(NISAR MU AMMAD KHAN)
Senioy Civil Judg /Authorlzed Officer,
Abbottabad



Accused/éf‘ﬁc?al submitted an apy ‘ . .or earned leave _witil;
effect from 18/03/2009 to 17/04/2009 (Flag “A”). The same was received
in ‘the office on 06/04/2009. My predecessor in office accepted the
application, however, directed the accused/official to appear before
Standing Medical Board for his medical examination. (Flag “B”). Despite
direction by the authority, accused/official failed to appear before SMB and

also intentionally absented himself from duty from 05/06/2009 to

23/06/2009. In consequence thereof, he was served with Show Cause Notice -

on 10/07/2009, (Flag “C”) however, he failed to submit reply to the Show
Cause Notice. Resultantly, he was dismissed from service vide order dated

© 26/08/2009 (Flag “D™).

Feeling aggrieved, accused/official preferred a deparfm'ental appeal
which was rejected vide order dated 10/06/2016 Later on, accused/official
filed appeal before worthy Khyber Pakhtunkhwa, Service Tribunal. The
. said appeal was accepted vide judgmentvdated 24/10/2017, (Flag “E”)
':‘{%_/hereby? the authority (District Judge) was directed to proceed afresh
| against the accused/official under KP Government Servants (E&D) Rules,
1973. Accordingly, learned Senior Civil Judge Abbottabad was appointed
as Authorized Officer, who appointed Mr. Ishfaq Ahmad, Civil Judge-IV
Abbottabad as Inquiry Officer. (Flag “F”)‘ Learned inquiry officer

conducted fresh inquiry and on conclusion thereof, submitted the report to

AA_lL_lj;lj'o.rizved Officer (Flag “G”)

As per report of inquiry officer, the accused/official was served with
the notice who once appeared on 11/01/2018 and thereafter did not appear
till conclusion of inquiry. The authorized officer, while agreeing witli the
findings of inquiry officer, awarded penalty of reduction to a lower stage in
a time-scale, as envisaged under section 4(b)(i) of Government Servants

(Ffficiency and Discipline) Rules, 1973. (Flag “H”)

Undersigned being competen\t authority agree with the

view/recommendation of authorized officer. Office shall do the needful

o~

accordingly. This file be consigned.
N\

10/02/2018 e .
SOLIA WAQAR KHATTAK
District Judge Abbottabad/
Compe‘tcpt Authority

!



¢ - Leamed counsel

*"‘/\hmz\d. Assistant for .l'c;s;_)_o,\wclcnwts no.2 alongwith Mr. KCabirullah

for- the, petitioner " present. M. Shabir
Khattak, Addl: AG for respondents present. Main thrust of the
arguments of learned counsel for the appellant was that de-novo
enquiry was not conducted within the ({ime span specified in the

judgment of this 'l"rjbuna\ dated 24.10.2017. Agz{insl the deadline

ot 90 days fixed by this Tribunal, the respondents took 94 days to

 finalize the disciplinary proceedings, thus it lost legal backing. 50

the ‘appe\lam was entitled to be reinstated in s'cr.vice with all back
benefits. | | :
| ~ On the other hand, learned Addb AG readout the
contents  of implementation report submitted by the
respondents. They had conceded that dc-nov'o" entmiry was

concluded in 92 days. However, when learned Addl: AG was

confronted on the point (hat no justitication was given for

- delay causcd was available in the said report but he failed to

offer any plausible explanation.

From the preceding paras, it has been established: that

directions of this Tribunal were not complied with in letter in
spirit by the respondents, nor were able to justity intentional
and deliberate delay” in winding up the said case. This

Tribunal has given rulings on the same point in.a number of

“Execution Petitions. Altention is also drawn to order sheet

dated29.03.2019 passed in exccution petition no 67/2017

titled  “Syed Shahinshah-vs-Govermnent” involving

idcnticgl/simi\z\r question.

‘Reliance is also placed on 2017 PLC(C.S) note 20 and

2007 PLC (C8) 959. When law requires a thing to be done in

a particular'nmnner,it must be done in a particular manner.

otherwise e same would be nullity in the eyes of law.

Furthermore. the august Supreme Court of Pakistan in

its judgment in PLD 2012(8C)923 held that:-

-.-Court order, implementation of---Contemplt
through disobedience Cof  court order
(“disobedience contempt”) by executive and
its l/'unc{ionurie.s‘---lif/]écl—--Re.s‘[mnsibility Jfor

¢
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RP FORT THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Plu&llAW/\R

Shakeel Ashral, Fxe Junior Clerk Session Court
Abbotabad Appellant.

Versus

. Administrative offices, Peshawar High Court
- through Registrar Lligh Court Peshawar.
. District Session Judge, Abbotabad.

......... L. Respondents

APPEAL UNDER SECTION 4 OF KPK

SERVICE TRIBUNAL ACT 1974 AGAINST

- THE .lM”PU( NED ORDE R DATLED 10-02-2018

VIDE /\NNI* XURE A’ WHEREBY _THE
APPELLANT HAS BEEN REDUCED TO
LOWER STAGE IN A TIME SCALE.

PRAYER,

ON_ACCEPTANCE OF THIZ APPEAL, THE
IMPUGNED ORDER DATED 10/02/2018 AT

- ANNEXURE ‘A’ MA Y BI SET /ISIDF AND
CTHIE A PPFLLANF MAY BE REINSTATED IN

SERVICE WITIH ALL BACK BENEFITS.

Respectfully Sheweth:-

Brief fucts leading to the instant appeal are as

under:-

That the appellant [ell ill during 2009 which badly
has cllected his health and ‘therealier respondent
No.2 has sanctioned him 30 days medical leave

from 18-03-2009 to 17-04-2009 vide annexure 13"



2. ‘That the appetlant during: his one month medical
Jeave did not recover and so he was unable to

report his arvival for duty.

3. ‘I'hat the respondent No.2 though was duty bound
to cxtend his medical lcave but instead of doing so,

he dismissed the appellant from service vide order

. 26/08/2009 al annexure *C.

4. "That the appellant against his dismissal order has
filed service appeal dated 10/07/2010 before this
Hon’ble  I'ribunal  which was accepted  vide

judgment dated 24/10/2017 al annexure *D".

5. ‘I'hal the authority was ;‘li\'cc{ccl to proceed a fresh
against the appellant uﬁclcr Khyber Pékhlunkhwa
Government Scrvant ('li&l)) Rules 1973 in light of
observance and to conclude the denovo enquiry

within a period of 3 months.-
6. ‘Fhat the enquiry was conducted bul was not being

impugned order dated 10/02/2018 at annexure *A’

has been passed by respondent No.2 and the

completed within the specified period and the

F



appcllant has been awarded major penalty of

reduction to lower stage in a time scale,

7. That the appellant has filed his  deparumental
appeal dated 00/03/2018 vide annexure 17 and 90
days have been passed and no ‘rcply ‘has been
recetved so L and hence this appeal inter-atia on

the {ollowing erounds:-

OO

GROUNDS:

A. Fhat the appcllant was dismissed from service due

to his absence ol 18 days from duty due to his

illness. lis appeal has been accepted and the
authority. has been directed to proceced a [resh
against  the appellant under the Khyber
‘ Pakhtunkhwa Government Servants (1:&D) Rul¢s
1973 and to conclude the enquiry within a period
ol 3 months from the date of receipt of judgment.
The judgment dated 24/10/2017 vidc; order No.
234'.'//8'1‘ dated 31/10/2017 has been senl o
Respondent No.2 at an,‘ncmn'c 1 whic‘h might has
been received on 2™ or 3" November 2017 .an.cl
therealter, the Respondent No.2 has passed the

impugned order dated 10/02/2018 much afier 3
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months which is in violation ol the judgment dated
24/10/2017 and now Lhe appellant is entitled for

reinstatement in service with all back benefits.

3 That the reduction to lower stage in time scale 1s.
major penalty which has been imposed upon the
aj:)pc\lant by the authorized officer which was the
duty of the authorily. To this cffcet the impugncd
order dated 10/02/2018 at annexurc ‘A’ s illegal -
"cmd is liable to be sct aside on Lhis score alone.
Morcover, the reduction in lower arade 1.¢, Naib
Qusid is beyond his cadre us the appellant was

dircetly appointed as Junior Clerk.

C. That no duration has been specilied while
imposing the penalty on the appellant which has
rendered illegal the impugncd - order 10/02/2018

while reducing the appellant 1o a fower stage.

1. That the dcm)\;o enquiry has not bcc_ﬁ concluded
wil,h'n‘; 3 months which is in violation ol the
judgment dated 24/10/2017 of this llonourab.lc
‘Tribunal. So the impugned order dated 10/02/2018
is illegal and is not sustainable under the taw and 18

liable to be set aside.

PG



L5 “That the impugned order dated 10/02/2018 at
annexure ‘A’ is illegal,  malafide,  without

jurisdiction and without lawlul authority and s

liable Lo be sct aside.

[ That the appellant seeks leave ol this lton hle

Tribunal to rely on additional grounds at the time

of arguments.

[t is, therefore, prayed that on acceptance of -

appeal, the impugned order dated 10/02/2018 at

annexurc ‘A’
may be reinstated in service with all back benefits

to mect the ends ol justice.

© Dated: §/07/2018 o @

/\ppclléxnt' ‘
l.hr()ugh o %%;

Aslam Khan Khattak
Advocate, Peshawar,

imay be set aside and the appellant



" Shakeel Ashral, 1ix- Junior Clerk Session Court
Abbotabad Appellant.

. Versus

Administrative offices, Peshawar 1ligh Court through

Registrar igh Court Peshawar e ‘
........................... ... Respondents

Affidavit

[, Shakcel Ashraf, Fx- Junior  Clerk Session  Court

Abbotabad, do hereby solemnly alfirm and statc on oath that

the departmental appeal has never been returned to me with
. direction o approach the proper forum. My above statement is
‘true and correct to the best of my knowledge and belicf and
nothing wrong has been stated by me in the matter.

a2
>

Deponent
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OFFICE OF THE ®Phone:

DISTRICT AND SESSIONS JUDGE || @Fax:
ABBOTTABAD @Email: dsjatd@gmall.com

OFFICE ORDER
Consequent upon the order dated 16.10. 2018 of Hon’ble

K.P Service Tribunal Peshawar, in Execution Petition No. 97/ 2018 (titled:
Shakeel Ashraf Vs Govt), Mr. Shakeel Ashraf is reinstated in service as Junior
Clerk with effect from 24.10.2017:"However, intervéning period of absence
with effect from 26.08.2009 to 23.10.2017 is treated as extra ordinary leave
(lleave without pay). He is directed to join his duties within period of 07 days
from the date of issuance of this order otherwise this order shall stand
| withdrawn automatically, and appropriate orders shall be passed u;}der the
Khyber Pakhtunkhwa (Efficiency & Discipline) Rules, 2011.

' ' _ . Fazal Subhan
' " District & Sessions Judge
Abbottabad -

No [48 7 - 1%2-2/527’{/9  Dated Abbottabad the _ 23, @¢t /2019

Copy forwarded for information and further riecessary action to the: =

1. Registrar, Peshawar High Court, Peshawar.

2. Registrar, Khyber Pakhtunkhwa, Service Trxbu,gal Peshawar.

3. Senior Civil Judge Abbottabad (Admn). -

4. District Comptroller of Accounts, Abbottabad.

S. Official concerned by name. - BN

6. Office copy. ' t‘»:\ —

District & Sessions Judge,
Abbottabad
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Serwce Appeal No 873/2018
// ; /

Date of Institution .. 05.07.2018

Pl
. /-
, _ : /7
" Date of Decision ... '11.01.2022 - /\\;,
: : ‘ o PR

| Shakeel Ash'raf, Ex-Junior Clerk Session Court Abt;ottabad. :
| . o (Appellant) -

VERSUS

.‘Admlmstratlve Ofl'"ces, Peshawar ngh Court ‘through Registrar High Court
Peshawar and one another R . 4 (Respondents)

Aslam Khan Khattak S T
' Advocate : S . - ... For Appellant

Asif Masood Ali Shah, - . .
Deputy District Attorney . | - .. Forrespondents

AHMAD SULTAN TAREEN CHAIRMAN
' |  MEMBER (EXECUTIVE)

JUDGMENT

ATIQ UR-REHMAN WAZIR MEMBER(E! - Brlef facts of the

case are that the appellant while servmg as Jumor Clerk in the Court of District & -
Session Judge Abbottabad was proceeded agalnst on the charges of absence and
- was ultlmately dlsmlssed from serwce vrde order dated 26-08- 2009 against which

the appellant f‘Ied service appeal No. 1374/2010 in this trlbunal ~which was

decnded vnde Judgment dated 24 10- 2017 wnth dlrectlon to the respondents to-

conduct de novo mqurry As a result of de-novo proceedlngs the’ appellant was -

o awarded W|th major punlshment of reductlon to lower stage in time scale against

- K) which the appellant filed departmental appeal, Wthh was not’ responded hence

the instant service appeal wrth prayers that the lmpugned order dated. 10-02-

-




"

B 2018 may be", set aside‘ and the appellant may be _re.-ins'tated with all -back

benefits.

02 Learned counsel for the- appellant has contended that the. appellant was | |
dl-smlssed from serv1ce on. the charges of absence from duty, but was re mstated* ‘
by Judgment dated 24 10- 2017 of this tnbunal and de -NOVO proceedlngs were

: ordered to be completed wnthrn 90 days but the de -novo proceedlngs were not -.
| . concluded wuthm the statutory. perlod hence an |rregular|ty was commltted by the h
respondents and the respondents has passed the lmpugned order dated 10 02- |
N 2018 much after three months whrch |s vrolatlon ofJudgment of this tnbunal and'
now the appellant is entltled for re- lnstatement in: servrce with all back beneflts, C
that reductlon to lower stage in trme scale is ma30r penalty by the authorrzed y
olf icer, which however was duty of the authorrty and to thlS effect the |mpugned -

order |s |l|egal and is Irable to be set aside on thlS score alone that reductlon in -

the Iow_ grade i.e. narb QaSld rs beyond his cadre as the appellant was dlrectly

| penalty on’ the appellant whlch has rendered the rmpugned order dated 10- 02- o |

2018 as rIlegal

i '03.'_ Learned Deputy Drstrrct Attorney for the respondents has contended that

the lnstant appeal is hable to be dlsmrssed on the ground that the appellant is an' -

wresponsuble employee who had earlrer been awarded maJor penalty on the

: charges of absence that the appellant challenged such dlsmlssal in the servrce
N trrbunal and thlS trlbunal vide Judgment dated 24-10-2017 ordered for de- -novo
mqurry, that dunng the course of de- -Novo proceedlngs the appellant did not
appear before the mqurry off cer till conclusron of the lnqurry, hence he has been»
awarded ma]or pumshment of reduction to: lower stage in trme scale; that the'

appellant has got no cause of action.to file the |nstant appeal as durlng mqunry

AN

. >
proceedmgs \th\eappellant completely fa|led to justify his. absence before. the 3

o lhqwry off icer, therefore he was nghtly penaered that the appellant was granted

onnted as ]unror clerk that no duratlon has been specnﬁed whrle lmposrng the



ﬂ}t

!

30 days Ieave on medlcal ground subJect to the condrtron that he should appear

before the medlcal board but he d|d not -appear before the medlcal board that as

'per law, the appellant was requ1red to ap'ply for extension in -leave as well as.

| appear before the: medlcal board but he falled to do so and resultantly after

observrng all the codal formalltles he was dlsmlssed from service; that de-novo
lnqu:ry was conducted as per law and ruIe and well m time and the appellant was
served w:th proper notlces but the appellant dld not appear before the board on.

the f xed date thereafter fresh notlces were served upon hlm but again he dld; '

_ not appear before the inquiry off cer, hence the | mqunry officer submltted ltS report

on 20 01 2018 and in llght of fndlngs of the report the appellant was. awarded

wrth ma]or punlshment of reductlon to |ower stage in tlme scale.

S04, We have heard_,learned counsel for the partie,s and. have perused the.

05. Perusal of record would reveal that the appellant is. a psyche patlent _
| hence was referred to standlng medlcal board but he did not appear before the

‘ standlng medlcal board The appellant was granted leave on medlcal grounds, but

after explry of such leave the appellant nelther resumed hlS duty nor requested
for extensnon of leave However the sald proceedlngs dld not culminate |nto ltS.
Ioglcal end and the penalty of dlsmlssal was awarded only on the ground of,
absence from duty Dlsmlssal of the appellant however was set aSIde by this -
trlbunal vude ]udgment dated 24- 10 2017 and respondents were. dlrected to
conduct de-novo 1nqurry ‘with specnf ic dnrectlon to refer the appellant to standlng 4'

medrcal board The respondents conducted de novo mqurry but neither the

' appellant appeared before the mqulry officer, nor the standlng medlcal board

constltuted for the purpose hence the appellant was again awarded with maJor

S punlshment of reductlon to lower stage in time scale.

Coni 06 We .have noticed that the major penalty of reduction to lower stage'in -

© time scale 'Was_ awarded without specification . of time, which was not in




" (AHMAD SULTAN TARE N)

accordance wuth Iaw Secondly, the appellant was dlrectly recrurted as junior clerk- '
_and his reductlon to the- Iower stage in time scale Iacks clant‘ catlon as to WhICh

| 'vwould be:the lower stage in tlme scale when the appellant was appomted as

]UnlOl‘ clerk

' 07; In view of the foregoing— discusSion‘ the impUgned order is set aside and
. the case is. remanded to the respondents to conduct proper mqmry keeplng in
view the lacunas Ieft in the de -novo proceedmgs strlctly in accordance W|th Iaw..:

. .Partles are left to bear theur own costs File be consngned to record room.

»f'ANNOUNCED‘

11.01.2022

e T

: . (ATIQ UR REHMAN WAZIR)
CHAIRMAN T o o MEMBER (E).

R A e
PN w4 w@ ‘ULJE

KD



Before the Honorable Khyber Pakhtunkhwa
Service Tribunal Peshawar

Petition No. / 2022

In Service Appeal No. 873/2018

Decided vide Judgment dated: 11-01-2022
Titled:

1) Administration Offices, Peshawar High Court Peshawar through Registrar
High Court Peshawar.
2) District and Session Judge, Abbottabad

veeeneenennsPeLItIONEP/RESpPONdent

VERSUS

Shakeel Ashraf Ex-Junior Clerk Sessions Court, Abbottabad....................

Respondent/ Appellant

Petition under section 12(2) Civil Procedure Code 1908

APPLICATION FOR SUSPENSION OF OPERATION OF
IMPUDNED ORDER DATED 11/1/2022 TILL THE DECISION

OF INSTANT PETITION.

Respectfully shewith,

1) That the titled petition is being filed today before this Honorable
‘Tribunal, contents of the same may kindly be treated as integral part of

this application.

2) That the petitioner/departmental has brought a good prima facie

case and balance of convenience also lies in his/ its favour.

3) That if the operation of the impugned judgment dated 11/1/2022 is

not suspended, the petitioner/department will



N/
suffer irreparable loss and purpose of filing of accompanying

petition will be defeated. |

It is, therefore, humbly prayed that on acceptance of this Petition, the
Judgment dated 11.01.2022 may graciously be suspended' till final

disposal of the instant petition.

PetftToher
DISTRIST & SEUSIONS subu
AFFIDAVIT ~— AERCT TA@dan

I, Mr. Shabir Ahmad, Superinte_ndent, District and Sessions

Court Abbottabad, on this x§ day, of Ju@@: 2022, do hereby
- solemnly affirm and declare on oath that the contents of the above
Petition are true and correct to the best of my knowledge and belief and

nothing has been kept back or concealed from this Honorable Tribunal.
DEPONENT

Superingencein W
D&gvm & Seosiens Juago

Alsbotiskad
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