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06.12.2021
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* (Salah-ud-Din)

Counsel for the appellant present. Mr. Muhammad Adeel
Butt, Addl. AG alongwith Ibrahim Khan, Deputy,Secretary,
Ziaullah Deputy Secretary and Safiullah, Focal Person for the

respondents present.

Vide our detailed judgment of today in connected Service

Appeal No. 16578/2021, titled “Manzoor Ahmad Vs. The

Chief Secretary, Khyber Pakhtunkhwa Peshawar and others”,
this appeal is accepted as prayed for. Consequently, the
impugned' order is set aside and respondents are directed not to
transfer the appellants from the post of Drug Inspector. Parties
are left to bear their own costs. File be consigned to record

room after completion.

Member(J)

ANNOUNCED
06.12.2021




< 45102021 Appellant present through counsel.

Yo

Kabir Ullah Khattak learned Additional Advocate General

for respondents present.

Request for adjournment was made on behalf of learned
A.A.G; granted by way of last chance. To come up for arguments
on 12.11.2021 before D.B. Interim injuctive relief shall remain
intact till the date fixed.

\/,iiq-Ur-Rehman Wagzir) '

(

(Rozina Rehman)
Member (E) Member (J)

12.11.2021 Mr. Kamran Khan. Advocate, junior of learned counsel for the
appellant present. Mr. Asif Masood Ali Shah, Deputy District Attorney for
the respondents present.

Junior of learned counsel for the appellant requestéd for
adjournment on the ground that learned counsel for the appellant is
unable to appear before the Tribunal today due to illness. Adjourned. To
come up for arguments before the D.B on 06.12.2021. Interim injunctive
relief shall remain intact till the date fixed.

D

(Atig Ur Rehman Wazir) (Salah-ud-Din)
Member (E) Member (J)
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26.08 .2021 Mr. Noor Muhammad Khattak, Advocate, for the appellant
present. Mr. Muhammad Adeel Butt, Additional Advocate General
alongwith Mr. Ziaullah, Deputy Secretary (Litigation) for

respondents present.

Learned counsel for the appellant sought adjournment on
the ground that as connected appeals have been adjourned for
10.09.2021, therefore, the same may also be fixed alongwith the
said appeals. Adjourned. Last opportunity is given. To come up for
arguments before the D.B on"10.09.2021. Interim Injunctive relief

. . \ ¥
4 shall remain intget till next da\te‘.-.‘.' ]
:%/. | Lo
(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
10.09.2021 Clerk of counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents
present. ,

Clerk of counsel for the appellant stated that learned
counsel for the appellant is unable to attend the Tribunal today
due to strike of Lawyers. Adjourned To come up for arguments
before the D.B. on 15.10.2021. Interim injuctive relief shall

remain intact till the date fixed .

\ " EZ

(ATIQ-UR-REHMAN WAZIR) " (SALAH-UD-DIN)

MEMBER (EXECUTIVE) ‘' MEMBER (JUDICIAL)
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Appellant present through counsel.

‘Muhammad Adeel Buft learned Additional Advocate
s «

General-for respondents present.

B e

File to come up alongwith Service Appeal No.1559/2021
on 2¥.09.2021 before D.B.

(Rozing Rehman) Chairman
Member(J) _
29.07.2021 Appellant alongwith his counsel Mr. Noor Muhammad Khattak,

Advocate, present. Mr. Zia Ullah Deputy Secretary (Litigation) alongwith
Mr. Javed Ullah, Assistant Advocate General for the respondents present.

Learned counsel for the appellant submitted rejoinder, which is
placed on file. Copy of the same is handed over to the learned Assistant
Advocate General.

i

Learned counse! for the appellant sought adjournment for
afguments. Adjourned. To com?'_up for the argument before the D.B on

26082021« .-
(A Q-Ué-REHMﬁ.N WAZIR) (SALAH-UD-DIN)
MEMBER (E)ﬁECUTIVE) . MEMBER (JUDICIAL)

/

7
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07.06.2021 Junior to counsel for the petitioner and Mr. Kabirullah
Khattak, Addl. AG alongwith Nisar Ahmad, Monitoring
Assistant for respohdents No. 1 to 3 present.
Reply/comments of the said respondents submitted.
Placed on file. To come up for rejoinder and arguments
on 21.06.2021. The restraint order dated 04.02.2021 shall
(gozi'r;caehman)
Member(J)

remain operative till next date.

21.06.2021 Appellant present through counsel.

Javid Ullah learned Assistant A.G alongwith Zia Ullah

Law Officer (for respondent No.2) present.

Written reply/comments by the respondents was
submitted on previous date and case was adjourned for
rejoinder and arguments for today followed by interim
injuctive relief. The learned counsel for appellant seeks time |
for rejoinder. Last Opportunity is given for submission of
rejoinder within 5 days in office, failing which, consequences
shall followed. To come up for arguments on 02.07.2021

before D.B. Interim injective relief shall remain intact till next

date.
(Rozina%ehman) : M

Member(J)
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16.03.2021 Due to tour of Camp Court Abbottabad and shortage

of Members at Principal Bench Peshawar, the case is

adjourned to 02.04.2021 before S.B. ﬁ?

Reader

02.04.2021 Junior to counsel for the appellant and Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nisar,
Monitoring Officer for the respondents present. |
Written reply on behalf of respondents not submitted.
Representative of the department sought time to furnish written
reply/comments. Adjourned to 20.04.2021 on which date file to
come up for written reply/comments before S.B. In the
meanwhile, the operation of notification dated 06.10.2020 shall

remain suspended to the extent of appellant and till next date of

hearing. \fj
(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)
20.04.2021 Due to demise of the Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 20.05.2021 for the same
as before.
’ﬁ‘eader
20.05.2021 Due to demise of the Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 07.06.2021 for the same
as before.
Reader



1 04.02.2021

. 22.02.2021

Counsel for the appellant present.

On thé strength of admitting note dated 18.01.2021 in appeal
'No. 16579/2021, instant appeal is admitted for regular hearing as
apparently issue involved in both the cases is of similar nature.
Appellant is required to deposit security and process fee within 10
days. Thereafter, notices be issued to the respondents for
submission ef written reply/comments on 22.02.2021 before S.B.

An application for suspension of operation of impugned

L)
\\W/ notification also accompanied @ the appeal. Notice of the same be

given to the respondents. In the meanwhile, the operation of

. hotification dated 06.10.2020 shall remain suspended to the extent

of appellant and till next date of hearing.

Chairman

Appellant is present in person. Mr. Kabirullah Khattak,
Additional Advocate General for official respondents No. 1 to 3, is
also present. None present on behalf of private respondent No. 4
nor written reply on his behalf is submitted, therefore, he is
proceeded against ex-parte. .

Neither written reply on behalf of official respondents
submitted nor any representative on their behalf is present,
therefore, learned Additional Advocate General is directed to
contact the official resbondents and furnish  written
reply/comments. on the next date of hearing. Adjourned to
16.03.2021 on which date file to come
reply/comments before S.B. . 4

written

Member

A\
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Court of

Case No.-

Form- A

FORM OF ORDER SHEET

99‘3 /2021

S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 02/02/2021 The appeal of Mr. Muhammad Shoaib Khan presented today by Mr.
"Noor Muhammad Khattak Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proger order please.
REGISTRAR -
3. This case is entrusted to S. Bench for preliminary hearing to be put .
up there on QQIOH)'O)'/ _ '
1
\
CHAIRMAN
e— >~ - e T -




'»Y\j . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
APPEAL NO. /2020
MUHAMMAD SHOAIB KHAN VS HEALTH DEPTT
INDEX
S.NO. DOCUMENTS ANNEXURE PAGE
1 Memoof appeal | ceeesenen 1- 3.
2 Stay application | seeeeeneen 4.
3 Appointment,}wqrder A 5.
4 Notification dated 25.10.2017 B 6-7.
Impugned notification dated )
® | 06.10.2020 ¢ - &
6 Departmental appeal D 10- 13.
7 | Service Rules E 14- 187
8 | Transfer Policy F 16- 19,
11 |vakalatnama | e 19.

ot APPELLANT

THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Kl“l‘;},’hor Pakhty kKhwa

“o e Tribunag

Appeal No. q 2 ; /2021 tiary No.Zﬁ/ﬁ

Datcd 92/ 02’ 202/
Mr. Muhammad Shoaib Khan, Drugs Inspector (BPS-17), YRS

District Mardan, under trapsfer to the post of Pharmacist (BPS-17),
BKMC, District Swabi.

VERSUS
1- Thé\Secretary, Khyber Pakhtunkhwa, Peshawar.
v2- The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar.
J3- The Director General Drug Control & Pharmacy Services, Khyber
Pakhtunkhwa, Peshawar. Uhnod Swaby.
Y- Mishab Ullah Jan  Phosmacsst, (BS-17)y BLIIC E%ONDENTS
APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
NOTIFICATION DATED _ 06.10.2020 WHEREBY _ THE

APPELLANT HAS BEEN TRANSFERRED FROM THE POST OF

THE DRUG INSPECTOR (BPS-17), DISTRICT MARDAN TO THE

POST OF PHARMACIST (BPS-17), BKMC, DISTRICT SWABI IN
UTTER VIOLATION OF TRANSFER/POSTING POLICY AND

AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL
APPEAL OF THE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS

PARYER:

That on acceptance of this impugned notification dated
06.10.2020 may‘yvery kindly be set aside to the extent of
F&ledt,,_da)a,ppellant and the respondents may very kindly be directed
RE not to transfer the appellant from the post of Drug Inspector
€8istra, (BPS-17), District Mardan. Any other remedy which this
20| august tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:
Brief facts giving rise to the present appel are as
under:-

1- That appellant is the employee of respondent department and is
appointed as Drug Inspector (BPS-17) through  proper
recommendation of the Khyber Pakhtunkhwa Public Service
commission vide order dated 10.10.2017 and since then till date the



= appellant is performing his duty quite efficiently and up to the entire
satisfaction of his superiors. Copy of the appointment order is
attached as AaNNEXUrE..sesssssassssarassassessnssunsarsssnraasassnsarnnsnransass A.

2- That lastly the appellant was posted/transferred as Drugs Inspector
(BPS-17) at, District Mardan vide notification dated 25.10.2017 but
unfortunately before completion of his normal tenure the
respondents vide impugned notification dated 06.10.2020
transferred/posted the appellant against the cross/wrong post of the
Pharmacist (BPS-17) at BKMC, District Swabi. Copies of the
Notification and impugned notification are attached as
ANNEXUN s asnssnrassasasansassssassnsnsasssasassasssnnssassssasstssansansnsass B &C.

3- That the appellant feeling aggrieved from the impugned notification
dated 06.10.2020 preferred departmental appeal to the appellant
authority which has not been replied so far. Copy of the
departmental appeal and - 57‘%010(% age ablached o5 ..D.

4- That it is pertinent to mention here that the appellant has its own
service rules framed by the respondent department vide dated
09.04.2006 whereby the cadre of the appellant is completely different
from that od service rules assigned for pharmacist. Copy of the
service rules is attached as aNNEeXUre.icvssesvesssmsersanasansasansessananns E.

5- That the appellant feeling aggrieved and having no other remedy but
to file this appeal on the following grounds amongst others.

GROUNDS:

A- That the impugned notification dated 06.10.2020 is against the law,
facts, norms of natural justice and material on the record, hence not
tenable and liable to be set aside to the extent of the appellant and
private respondent.

B- That the appellant has not been treated by the respondents in
accordance with law and rules on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic Republic of Pakistan, 1973.

C- That the impugned notification dated 06.10.2020 has been issued by
the respondent No.2 in arbitrary and malafide manner, hence not
tenable and liable to be set aside to the extent of appellant and
private respondent No.5.



e

4 D-That the impugned notification dated 06.10.2020 is based on

discrimination, favoritism and nepotism, hence not tenable in the eye
of law.

E- That the impugned notification dated 06.10.2020 has neither been in
the best interest of public service nor in exigencies of service, hence
not tenable and liable to be set aside.

F- That vide impugned notification dated 06.10.2020 the appellant has
been transferred against the wrong cadre/post of the Pharmacist
(BPs-17), therefore the same is not tenable and liable to be set aside.

G- That the impugned notification dated 06.10.2020 is violating Clause-1
and IV of the transfer/posting policy of the Government of Khyber
Pakhtunkhwa. Copy of the transfer/posting policy is attached as
ANNEXUMC.sussasasssransarassasassnsnsaransnssnansns NN EEsNEERaRsEssRasERERaTRRERELS F

H- That the appellant seeks permission to advance other grounds and
proof at the time of hearing.

It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

Dated: 02.02.2021 Qm%
.

APPELLANT
MUHAMMAD SHOAIB KHAN

THROUGH:
NOOR MUHAMMAD KHATTAK

&
AFRASIAB KHAN WAZIR

w
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

SERVICE APPEAL NO. /2021

MUHAMMAD SHOAIB KHAN VS HEALTH DEPTT

APPLICATION FOR SUSPENSION OF OPERATION OF THE
IMPUGNED NOQTIFICATION DATED_ 06.10.2020 TILL THE
FINAL DISPOSAL OF THE ABOVE MENTIONED APPEAL

R/SHEWETH:

1- That the above mentioned appeal along with this application has

been filed the appellant before this august service Tribunal in which
no date has been fixed so far.

2- That the appellant filed the above mentioned appeal against the

impugned notification dated 06.10.2020 whereby the appellant has
been transferred from the post of Drug Inspector (BPS-17), District
Mardan against the wrong cadre/post of pharmacist (BPS-17) BKMC,
District Swabi.

3- That all the three ingredient necessary for the stay is in favor of the

appellant.

4- That the impugned order dated 06.10.2020 had been issued by the

respondent in utter disregard of law and prevailing rules.

It is therefore, most humbly prayed that on acceptance
this application the operation of the impugned notification dated
06.10.2020 to the extent of appellant may very kindly be suspended

till the disposal of the above mentioned service appeal(? %

APPLICANT
MUHAMMAD SHOAIB KHAN
THROUGH:

NOOR MUHAMMAD KHATTAK
ADVOCATE
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Annexure A -

GOVT OF KHYBER PAKHTUNKHWA
- "HEALTH DEPARTMENT

Dated the Peshawar 10 October 2017

 NOTIFICATION ——

' No. SDH-II/7-262/2017, On the recommendation of Khyber Pakhtunkhwa Publi¢ Service

| w7, - Commission the Competent Authority is pleased to appoint the following Drug Inspectms
. . (BS-17) on rgular basis with immediate effect: '

BB N

T

e O

e S.No. | Name with Father’s name Domicile / Zone
U I Muhammad Shakeel Nawaz S/o Mansehra
I o Muhammad Nawaz . .
L 2. | Sajid Noor S/o Khaliq Noor L/Marwat. S
. 3. Muhammad Waqas Salilm S/o Abbottabad /s 0
Sardar Muhammad Salilm Abid . . ' - { ‘
4, Rooh Ullah S/o Khasta Khan Bajaur Agency/ 1 |
5. Naamut S/0 Humer Saed. UDA Mansehra /3
6. | Muhammad Sajid S/o Iqbal Hussain | Mardan/2
7. Imran ul Haq S/0 Umar Muhammad | Dir Upper /3 - 5
8. Muhammad Salim S/o0Muhammad | Lakki marwat / 1
. Azim - |
9. Yakha Khan S/o Fazle Akbar Mardan /2 ) :
10. Sabaht Zehra Qasmi D/o Hussin Haripur/5s

| Nazir Qasmi
Khushal Khan S/o Habib Nazir Khan
Muhammad Shoaib Khan S/o

___Sa1 zamin Khan,
| Zia ur Rehman S/o Muhammad
Siddique

Muhammad Hamldullah S/o Bahedar
Said

15. Manzoor Ahmad S/o0 Muhammad
Saddique

e

Moh: Agy/l
Mardan/2 /

- |"Charsadda/2

Dir Lower/ 3

Karak /4

N

Their services shall be governed under Khyber Pakhtunkwha civil Servants
Act, 1973, as amended vide Civil Servants (Amendment) Act. 2005 and rules
made there under and other relevant laws and rules.

The above mentioned officers shall remain on probation for a period one year,

extendable to anchar one year in terms of Rule 15 of Khyber Pakhtunkhwa
Appointment, Promotion & Transfer) Rules. 1989,

They are directed to assume charge within 30 days after the issuance of this
notification failing which their appointment shall be treated as cancelled.

-b.)

Posting / Transfer of the above mentioned Drug Inspectors will be issued later -
on :
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- No. SOH-III/7-262/2017.

‘ Better Copy @
. .lz,\jg
GOVT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT
Dated the Peshawar 25™ October, 2017 .
NOTIFICATION :

In pursuance of Health Department Notification No. SOH-
- 1/7-262/2017 & SOH-111/2-58/2017 dated 10.10.2017. the following Drug Inspectors

(BS-17) are hereby posted against the posts as indicated against their names with
immediate effect in the public interest.

S. No. Name with Father’s Name | Domicile / zone Place of Posting
L Muhammad Shakeel nawaz | Mansehra /5 Against the vacant post
S/o Muhammad Nawaz of Drug Inspector BS-17
. . at District Abbottabad
2. Sajid Noor S/o Khaliq L/Marwat / 4 Against the vacant of -
Noor Drug Inspector Bs-17 at
District Bannu
3. Muhammad Waqas Salim | Abbottabad/5 Against the vacant of -
S/o Sardar Muhammad Drug Inspector Bs-17 at
Salim Abid District Mansehra
4. Rooh Ullah S/o Khasta Bajaur Agericy/1 Against the vacant of
Khan . - Drug Inspector Bs-17 at |
‘ District Charsadda
5. Naamut Saed S/o Huner | UDA/ Mansehra/3 Against the vacant of
' Saed Drug Thspector Bs-17 at
District Battagram
6.. Muhammad Sajid S/o Iqbal | Mardan/2 Against the vacant of
Hussain Drug Inspector Bs-17 at
District at [Nowshera
7. Imran ul Haq S/0 Umar Dir Upper /3 Against the vacant of
Muhammad Drug Inspector Bs-17 at
' : District at |District Swat
8. Muhammad Salim S/o Lakki Marwat / 4 Against the vacant of
Muhammad Azim Drug Inspector Bs-17 at
- L District at [Karak
9. Yahya Khan S/o Fazle Mardan / 2 Against the vacant of
Akbar Drug Inspector Bs-17 at
District at Peshawar
10. | Sabahat Zehra D/o Haripur/s Against the vacant of
Hussain Nazir Qasimi Drug Inspector Bs-17 at
District at | Against the
vacant of Drug Inspector
Bs-17 at DIL Hayatabad
_ Peshawar
11. | Khushal Khan S/o Habib | Moh Agy/1 Against the vacant of
nazir Khan Drug Inspector Bs-17 at
: District at Chitral
12. | Muhammad shoaib Khan Mardan 2 Against the vacant of
S/o Sarzamin Khan Drug Inspector Bs-17 at
District Mardan

N
Ll

v\ e e =
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peciod nf one year, axtendahle o aﬂmlwr ONg year m ot of Ruide 15 ot Khvyhei

Pakhturkhwa {Appointment, Pramonar & Teaeniory fates T4AD

&4 The sbove mentionesd afficors ace hereby axrec:ed 13 Assume
chorge vithin

=ERYs it the sbove mentonsd stations/institutions after the

issuance af tus potification fasting which thant appointment shatt be Ueated as

Cangelled,

Secretary to Govt. af Khyber Pakhtunkiwa
Health Department

Endst. even Ho and Date,

Copy lonwarded 1o

1. The Accountant Gengral, Khyber Paldhiunkbwa, Peshawar,
2 The Director General, Heabth $ey vices, Khiyber Pakhtunkhwa,
3. The In.charge, DTL Hayatabad, Peshawar.
4. . District Health Officers, mentioned atove.
5. District Accounts Otlicers, mentioned above,
5. PsO 1o Chiel Secrelary, Khyber Pakbaunkingg,
7. PS Secretary Health, Khyber Pakitunkhva, :
8. PA 1o Additional Secretacy (B} Health, Khyber Pakhtunkhwa.
Q€ PA o Deguty Secretary (Drugs) Health, Khyber Pakhtunkinea,
10, Deputy Director {LT) Health, Khyber PaPhlumh.m Q\Q
11, Officers concemned, O
& ﬁ”
SRy 2S5
SECTION/OFFICER- 1
| 4y
CEROMCASH RHAN TR HOCRANNG v - QA/\
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13. | ZiaurRehman S/o = | Charsadda2 Against the vacant of -
: Muhammad Saddique : ' Drug Inspector Bs-17 at
' | District Buner Y
14, | Muhammad Hamidullah | Dir Lower/ 3 ' Against the vacantof .| ¥ I

- | S/o Bahadar Said ' ' Drug Inspector Bs-17 at

: - ' District-Dir Upper
15. | Manzoor Ahmad S/o - .| Karak/4 _ Against the vacant of
** |‘Muhammad Saddique Drug Inspector Bs-17 at
' : District Peshawar
" 16. | Shazma gohar D/o Sayed | Swabi2 * Against the vacant of o
. Goar Drug Inspector Bs-17 \ S
‘ DTL Hayatabad | | |}
| Peshawar b
. . P
3. The above mentioned officers hall remain on probation for a period of one year, e
extendable to another one year in terms of Rule 15 of Khyber Pakhtunkhwa \ T
(Appointment. Promotion & Transfer) Rules, 1969. !
4,

The above mentioned ofﬁcérs are hereby directed to assume charge within 15
days in the above mentioned stations / institutions after the issuance of the
notification failing which their appointment shall be treated as cancelled.

Seéretary to Govt of Khyber Pakhtunkhwa
ealth Department .

. e e
e et o e e

Endst even No and Date:

e —
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Better Copy

(BS-17)

N\
"{/‘
14. | Mr. lbrar Khan. Drug | District Lakki Marwat Drug Inspector (BS-17) Karak
Inspector (BS-17) . ' Vice Sr. No. 15
I5. | Mr. Muhammad Nadeem District Karak Drug Inspector (BS-17) Karak
Drug Inspector (BS-17) Vice Sr. No. 15
16. | Mr. Manzoor Khattak Drug | District Peshawar Pharmacist (BS-17) KDA Kohat
~___| Inspector (Bs-17) — against the vacant post
@ Mr. Shoaib. Drug Inspector | District Mardan -

Pharmacist (Bs-17) KDA
BKMC, Swabi against the
vacant post

Endst of even No and date:

Secretary to Govtof Khyber Pakhtunkhwa
Health Department

Copy forwarded to the: -

1

2.

(98]

nedR e IR AN

10.
11..
12.
13.
14.
15.

. )
The Accountant General Khyber Pakhtunkhwa Peshawar ‘3 ’

Director General, Health Services, Khyber Pakhtunkhwa Peshawar.
Director General, Drug Control & Pharmacy Services Khyber Pakhtunkhwa

Peshawar,

Incharge, Drug Testing Laboratory Hayatabad Peshawar.
Medical Superintendent Services Hospital Peshawar.

Medical Superintendent Moulvi Ammeer Shah Memorial Hospital, Peshawar,
Medical Superintendent DHQ Hospital concerned. '

Hospital Director BKMC Swabi.

District Health Officer concerned.

District accounts officers concerned.

The Deputy Director (IT) health department

* PS to Minister health Khyber Pakhtunkhwa Reshawar.

PS to Secretary Health Khyber Pakhtunkhwa Peshawar.

PA to Deputy Secretary Drugs health Department
Officers concerned.

Sd/-
(Latif ur Rehman)
Section Officer-I1I

D




B51C.5 Khybar

l")l»\. g khwa
“Diary No. Dg?%wﬂi

DateL2=cf0)o).
A - BEFORE THE HONORABLE CHIEF SECRETARY KHYBER PAKHTUNKHWA D,_

§UBJE'C1' : APPEAL FIOR CANCELLATION OF POSTING/TRANSFER ORDER OF Mr. MUHAMMAD
SHOAIB KHAN DRUG INSPECTOR MARDAN AS HOSPITAL PHARMACIST

‘ Respectéd Sir,

Respected sir, the undersigned is pleased to divert your kind attention to the subject

cited matter, with following submissions:

e That | was recruited as drug inspector by the health department in 2017. — _
Thét-é meeting'lof standing service rules committee was held on 26-12-2016 in health
department which reached to a conclusion culminated in the form of a notification
issued on 08" September 2017. (Annexure-1)
¢ That in this ndtification of 08" September 2017 the Health Department Khyber

Pakhtunkhwa notified the cadre amalgamation of different cadres that is Drug
| Inspectors, Pharmacists and Govt. analyst on fhe basis of having same basic
qualification and declared the said three cadres as dying cadres with existing
‘incumbents to continue under the existing service rulles, seniority and promotion
. '_pr‘ospects. |
‘e That having being aggrieved of this impugned notification of amalgamation the drugs |
'. inspectors filed a writ petitioh No. 4378-P/2017 before the honorable high court of
Peshawar. |
o That the honorable Peshawar high court allowed the said petition and declared the
impugned notification of amalgamation as illegal, void ab-initio and hence set it aside.

{Annexure-2)

e One of the main purposes of this impugned notification of amalgamation was to carry

out posting of officers across the cadres.

Owing to above facts, it is vivid that cross cadres transfers are not a rule but an exception
“which is why this.whole exercise of carrying out meeting of SSRC to merge three cadres was
carried out. Had cross cadre transfers been so simple, it would surely have not needed the

- health department to merge these three cadres. Respected sir, it is very unfortunate that

AT
Ot N R ot b o W

s,
B . :, et q.v,: ‘J ZL‘.:JM



. | desplte the decision of honorable Peshawar high court in which the august court declared

« 5

\ the merger/lmpugned notification as illegal and set it aside, the health department stillis .

.carrying out cross cadre transfers of officers, which not only has rendered the undersngned '

~ devoid of his basic right but at the same time can potentially hamper the service delivery of
concerned quarters.

In view of what has been stated above itis thus very humbly requested that the

postmg/transfer order issued may please be revoked/cancelled/withdrawn in the interest of

falrness & equnty

e
MUHAMMAD SHOAIB KHAN

&

Provincial Drug Inspector
Mardan.

T - : T




Foe BEFORE THE | KHYBER PAKHTUNKHWA SERVICE TRIBU .
SR ST '_ ~ PESHAWAR G N
R  APPEAL NO. /g57§) [2021 g e é)o/
£ S
. o Wuz]z;ﬁzf
)[ Mr. Zia Ullah, Dr ug Inspector (BPS-17), .

~ 0/0 the Drug Inspector, Drug Control Unit, Trmargara, District Dir Lower

: '_ “under transfer to the post of Hospital Pharmacist (BS- 17), District Head o
Quarter Hosprtal Temargara, Dlstrrct Dir Lower.

C aerersnreassessae S PRI TT APPELLANT

VERSUS

| 1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar .
2- The Secretary to Government of Khyber Pakhtunkhwa Hea\th
Department, Khyber Pakhtunkhwa, Peshawar.

~3- The Director General- Drug Control & Pharmacy Servrces Khyber |
Pakhtunkhwa, Peshawar.

................................................................... RESPONDENTS

APPEAL UNDER SFCTION 4 OF THE KHYBER PAKHTUNKHWA |
 SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
NOTIFICATION  DATED  06.10.2020 WHEREBY THE
 APPELLANT HAS BEEN TRANSFERRED FROM THE POST OF
DRUG INSPECTOR (BPS-17), DRUG CONTROL UNIT,
 TEMARGARA, DISTRICT DIR LOWER TO THE POST OF
HOSPITAL PHARMACIST (BS-17), DISTRICT HEAD QUARTER
HOSPITAL, TEMARGARA, DISTRICT DIR LOWER IN UTTER
VIOLATION OF TRANSFER/POSTING POLICY AND AGAINST
NO ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF

_v‘q.edto_@WAPPELLANT WITHIN THE STATUTORY PERIOD OF NINETY
F’R
. DAYS

o

mw"&ﬁ‘
; u\l%wﬁilwm

~ Thaton acceptahce of this appea! the impugned N@trﬂcatmn
dated 06.10.2020 may very kindly be st aside to the extent
of appeliant and the respondents may kindly be directed not'

" transfer the ¢ ppe%aht from the post of Drug Control Unit,

" Teinargara, District Dir Lower. Any other remedy which this
august Tribunal deems fit that may also be awarded in favor
of the appellant: | ‘

R/SHEWETH: S
ONFACTS: RS

PBSMWAI




: l8_._Ql.2021 '

heard Fl\e perused

Number of ¥Wori

Date of Presenmtum of Application PALVA /\7

Appel\ant present through counsel. Prehmlnary ar\gu

e At the very outset, counsel for appel\ant subrnitted_ an

application ‘'seeking impleadment of one Narmat Ullah in the :

panel of respondents which is- accepted and Narmat Uliah is -

impleaded as respondent No 4 inthe pane\ of respondents ‘

Necessary entries be made in the relevant regnster as. well as -

in the memo of appeal

Points raised need consrderat\on Adm\tted to regu\ar‘,

hearing subject to all \ega\ ob]ectrons The appellant is -

directed to deposit security and process fee wrthrn 10 days ;
Thereafter, notrces be issued to respondents for wntten

rep\y/comments To-come up for written reply/comments on
03.02. 2021 before S.B.

Annexed with the memo of appeal is an apphcatlon for .
interim relief. Notice of the said application.be issued to the |
respondents. In the meanwhile, the operatron of rmpugned‘

order shall remain suspended, if not acted upon earlier.

. ‘ ‘ ) o ' C@D“‘/E rl' P /{S//’

Ur gent .

- Name of Copyiest—

L T /?//’_;...,sr,...._r

SN—
D‘at'e of Complection of Copy .. | W// ’2/ .
Bate of Delivery of Copy ) 7// / i)/
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R Engst: No and date Even : .
: Co w,}i to: | . ' )

1

The Accountant General NWFP, Peshawar
The Secretary to Govt of NWFP, Establishment Department

‘The Secretary to Govt of NWFP, Finance Department

The Secretary to Govt of NWFP, Law Department '

. The Chairman NWFP Public Service Commission.

Director General Healtls services, NWFP Peshawar. :

The director Provincial Health services academy NWFP Peshawar .

. All Chief executives of Hospital in NWTFP o : _

. The Manager Govt Printing Press Peshawaf with the request to notify the
sérvice rule in the existence of Govt Gazetteer and to request that 20
“copies of the in which the notification is published may kindly be

supplied to this Department for official use. :
0. The Scction officer (General JHealth Department
1L PS to Secretary Health. - 4

o NOo Uk W

L e
g )
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s MENT &ADMINIS{TRM TON
- DEPARTMENT

(Regu\atnon ng)\

POSTYNG /TR, ANSTER- POLICY OF THE PROVINCTAL GOVERNMENT.

iy

- choice and against the public-intercst.

iy

- pcbsted against. any othcl pest

'v'i-(a)
- i)

viii)

| v~

- The nom\al terure nfpostmgvsh !

J

A\\ the post1ng/han'|sfcrs shall- ‘be. strictly in public interest and shall not be
1\:use.d/mmuscd to V\ohnnzc the Gove.rnment servanls

p\essurts upen the postmg/transf

AH Government s servants are: proh\bltcd“to exent: poht\ca\ Adiministvative or any other

ulhonhes for seekmg posing/transfers of then

]\ comract Govcmment cmp\oyecs appomted agams\ specific pos\s can not be

ihe. three years S\.\b_] act to the. condition that for the
orhcw,/ofﬁcxals posls\d in. unatlractwe areas-the.tenure:siall be two years and for the

hard areas the: tenure sha\\ e oné year, The unattractive and )
nohﬁed by the: Gavemment.

‘(i )

\Mwﬂa makmg postmgs/hansfex Erum settled. argas to FATA and vice-versa, specific.
apnroval of Governor, NWFP naeds lo' be obtained

havd areas will be

MWhile m'\ldng postmgs/transl’ers of omcers/olﬂcmls up to BS-17, from settlad

'\rlcns to FATA an \lnceavarsw ﬁpprovwl ol the Chielf Secretary NWFP needs:to
b ‘

ostlng/txansfel ol officers in BS-18 and above,
‘nce \'crs"« _spemﬁc approval ol the Gnvernm

Al C)ml‘.e :
- Sgrvices should:co pulsa
"gxnd( Th\s shoald- st'{

\c!grnde of cnch cid

\D\ACE whcre thc Pohce Slallon (" l‘ha'ma) of s Z]lE.'\/ICSldLHLL is situated,
\ . ; i

NC' postmg/tmnslem ul the

j(-‘\;ce"u-f.s/-.o-t'ﬂc'i als; ‘n-'ide;tz'\i?l"{-ncrn basis shall be made,

chgz\ldmg the postmg of

- possible wouldibe mad
mmcst

\e\\'\m\(m o( \m dc\c\é{\; Al

stmct Government h
' bcmg inforee; aligwe

}rddc_d.vxdc Urdu gxrcxy\‘. : .““ No SOR Vl(r

bject torobservance of the palicy and rules,
'D)\ -4/ 2003 dated 21-09- 7&04

,';q.uoh in . the Pn)vmcnll:'.‘.
for.“t\3 wst c\\,htcen months in c'\ch PR

-.-Supennl.cnden nf Pohce (DSP) s\n\l nol‘bc pnslcd al i h

_nd/\wfc bo\h in. Provmcn\ services, efforts. whexe-:ﬂ
o .,ost such persons at ‘one stalion SLl\)_)E‘.C\‘ 10 the pub\lc

,ostmgl’rxansfer Po\u:y and ot\\c\ rules for thc nma




—

‘ \Pgstmg—'\'\r'ﬂel I‘n\h.y upd'\!'t' A

/_.

x\) :;-‘_.Qfﬁccrslofﬁma\s c.xcc{at De

—— g -
K | LW 13, .
c duc to rcm -within ong’ year-.-
'omxc.\\c and be

comay, be posted on’thy
: ~'a\\§pwcd to. serve: therd; b
"'DCOs and ‘DPOs who r
thr" D‘stnct of e ‘Jd ;

" against non- '\dm\mstr'\tw

aiy ‘»may ._.\so be posted An
aty uch posting would.be

xil)  Injterms of Rule-17(1): and ':»_Sphcd\\\c m of the: NWFP Govcmmem
cerstshowmin c.o\umn 1 of thie following mb\e

Ru‘\er of Business 1985, transferaf o
‘ shall be mad;. by the aut\\om\as q\\o\vn ’agams\ cach officer in column2 thereof:

hi f\’Secrehry in.consultation with |
i : Department and |7
'pa\tme.nt conccmcd with

'the: Ch\cf Mm\slc\

’ fO[ﬁccrs of the-atk
Gmup i.e. DMG, PSR
Po\\cc Ofﬁc.c.rs in BP HE:
. \. . T
|
L C\\hCl off\c.crs mB _
K pPstcd '\gamst schcdu\ed pos(s"fo
: norma\\y held by the l\PUG
BCS(S (:) : Sk

Heads of Anac\\cd Dcparvmcn nd: othcr
Oﬁ-\GEXa in B-19 & aho- lhc T
Depmtmenta _

. -dOf

'...Ei\'f-th'd eeretartaty

¥ Ch\cf Sc.cretary with the. approva\ ok o
-the Chiel Minister. ‘

(s R it
b
(2]
-
i)
L ad
o
3l
el
n

Other Ofﬁccrs of and abovc)\hc‘mr\'\i‘ .

c‘;f Section Officers: |-

' a) W\thm thc Sz\mc Dcpartmunt . Scc.re.tary of the Department

“Ar conccmcd
Chiéﬁé.;qr;dtaw/ Secretary

b) W\l\\m the Se.cretunak.j }
L _stab\\shmcm

[
Dcparm\cnl to amothu

(fo\c.\a\s up _"o \he r;x, :
a) W\thm?thc. same?‘D pattme

f
-t

of the Department” -

Atary of the Dep\ in consu\tahon
-§ with-Head -of attachéd Department | . .

. cnncerncd a

an cr"pmposa\s a\\ the concamed authont\es qhw\\ \ccep '_ '

pers s:.cm propev posts the..P _.forma

"~-§3rop?e 1
tia rapoﬁs\ pas& and. p\cser\t TEC

uati nnua\ copfide
Service, pei ance; Gnpos held prasant\y and in the-past. and: .gcn

'.., tc‘putatmn-thh fodus’ on- the’ \ntegnry of the conceméd Qﬁ\qqm Q({\Q\.\\% \}Q .

nsdeet
\)\ Tenwe o \pms%\\\ \ms\ sl a\s& Be taken wio cm\s\(\e\mo\\ ‘\\\d \\\e |
Qs\\“g \‘('A\\Sie.ts ghvall be Wi A best public interest. '

‘ Ad‘c\ed-_{ii&i\)rhu c'\r_cu'_\raf_\“c'uu.-m‘soyt.-xn (

E&ADY-4/2003, dated 9-9-2005.

Ui,
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~ VAKALATNAMA

EFORE THE | KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

e —

PESHAWAR
APPEAL NO: OF 2020
(APPELLANT)
M. Shoath ¥hon (PLAINTIFF)
(PETITIONER)
VERSUS
(RESPONDENT)
C_pedbth _Doptt (DEFENDANT)

I/We M. Sheab  Chan

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in
the above noted matter.

Dated. / /2020

(BC-10-0853)
15401-0705985-5

KAMRARN KHAN

d
AFRASIYAB WAZIR

ADVOCATES

OFFICE:

Flat No.4, 2"° Floor,

Juma khan plaza near

FATA Secretariat, Warsak road

. Peshawar City. Mobile No. 0345-9383141
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GS&PD.KP.SS-1777/2-RST-20,000 FOfm?ﬁ9.05.18/PHC Jobs/Form A&B Ser. Tribu;:éﬁ'Pz

“B”

| KIIYBER PAKHTUN KHWASERVICE TRIBUNAL, PESHAWAR.
J’UDICIAL'.COMPLEX (OLD), KHYBER ROAD;,

\‘
Pt

' PESHAWAR. : A
. ) Y
No. -
N ) /« » . - ’
- Appeal No..................... ‘.-.{ N 31. .................. of 20 »
, _ .t‘.*.':b..“. 2 BONNG .»...&).'Y:':’.g)o.s.‘.’)...\q.\’.!.».@.sr.\_..-.Appellant/l’etitioner'-
’ | O ' | Versus \(\ |
N, \ ’ ] \ RN R p
. p / ""x *\-‘-L ...... )(‘“r\,a\‘;ﬁ\\‘\qt\}ﬂ .?:’.‘.‘:".f.‘.‘.?‘)sukespoudent
' Respondent No... 2 ........coeeeeeveereenneenevnnnnns

Notice to: — ":'/\L D \::«—L"STO‘;’, f,-. LY evaj Q\ i 4 u‘cQ ¢ Qm ’S’O.\
- X D\Acﬂ W\_OC\Q ' '

)
Cﬂ_own(e& W)k \ e ChoRrad:
WHEREAS an appeal/petition

nder the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above casc by the petitioner in this Court and notice has been ordered to issue. You are
hereby infornfed that the said appeal/petition is fixed for hearing before the Tribunal

0N urerin Dr e for Do forr D@ Dsspererrennenctit 8.00 A M. If you wish to urge anything against the
appellant/pe itio,icr you are at liberty to do so on the date fixed, or any other day to which. «*

“the case may he/postponed cither in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, thercfore, required to file in
this Court at lcast seven days before the date of hearing 4 copies of written statement

~ alongwith any other documents upon which you rely. Please also take notice that in
default of your appearanee on the date fixed and in the manner aforementioned, the
- appeal/petition wilt be heard and decided in your absence. :

‘ Notice of any alteration in the date fixed for hearing of this appeal/petition will be
~given to you by registered post. You should inform the Registrar of any change in your
address. 1f you fail to furnish such address your address contained in this notice which the
“address given in the appeal/petition will be deemed to be your correct address, and further

notice posted to this addWm‘éd post wil! be deemed sufficient for the purpose of

~ this appeal/petition.

Copy of appéal(’fs/uttachcd. Copy of appcal has alrcady beeh sent to you vide this

 Offiee NOLICE NOuareecicscennianieneressirassssssnsnss U F: 1 7L IO PRSI
Given under my hand and the scal of this Court, at Peshawar _this ...... ,g;'f;‘ ........... S
' Day of ’ R T 20 _ .
Day of........... e \ gﬁc , 3

Registrar, —==3
_ Khyber Pakhtunkhwa—Service Tribunal,
P Peshawar. - :

.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
AN 2. Always quote Case No. While making any correspondence. .
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KIYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
| JUDICIAL COMPLEX (OLD), KHYBER ROAD,,

PESHAWAR. ~ ’7
No. _ - _
Appeal Norroriarererererenn, 7 2’! ......... of20 1
- \ . - ‘.
WA sy 3 N | "" SaN L \ . ‘ 22570 Appellant/Petitioner
x\\ Q ' Versus (\3
, L ' o Yo h( .
.'/“‘\‘\"\z’(‘s“—\(\'t(\p"“ .......... .. Respondent |
Respondent No....... 7 .....ccoveeriniiiiiiinnnaianann.

‘ /;'l'li;‘e o P\A.\\’b a\n ‘Ag 9‘04\" 'Sc\'v\ ‘QL\/} 3rna € amy '\' (@ PS \-'})
. %\KM( D\\-\ 3. ?‘Nﬁbi

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
herchy mlor hat the said appeal/petition is fixed for hearing before the Tribunal

LA ] s TR N -y AN Y SO DL N, at 8.00 AM. If you wish to urge anything against the
appollantf'pqlt ioner you are at liberty to do so on the date fixed, or any other day to which
the case may be postponed cither in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days hefore the date of hearing 4 copics of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
appecal/petition will be heard and decided in your absence.

: ~

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the -
address given in the appcéal/petition will be deemed to be your corrcct address, and further:
notice posted to this address by regist ‘post wilt be deemed sufficicnt for the purpose of
this appecal/petition.

Copy of appecal is attached. Copy of appcal has already been sent to you vide this

Office NOLICC NO.ooenricriirirciicreeiirerenieeeee dated......evvcciiinniiininienicnenen, .
3 . , a8k .
Given under my hand and the scal of this Court, at l’eshawar this....cide Do,
DAY Ofevernencersionsersensssessessesessessssessssssssssassssns "f?‘ﬁ ......... 20 29
: : chls't'rar — e
7 Khyber Pakhtun kﬁ%crwcc Tribunal,
Peshawar.

\\ Note: 1. The hours of attendance in the court are thc same that of the High Court except Sunday and Gazetted Holidays.
2. . Always quote Casc No. Whilc making any correspondence.
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KlIYBIuR I’AKHTUNKIIWA’ SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR. 2

N(.)‘. - T /
Appeal No l?zz .......... . of2()_A2. 7
M ...... g L\.O (J‘\b /k ......... ..............Appellant/l’etitioner

Resp(mdem No. I 2

|
' N
Notice t0: - . ( N svh. {(» L(PI{ G flM Zd.a-/‘{'
}k‘? o Wr)ﬁwkdw%’ Vt dvv

WHEREAS an appea pctit'an‘ undbr the provision 04' the Khyber Palthtunkhwa
Province Scivice "‘r.btmal Act, 19 ;44 has been presented/registered for consideration, in

the ahove case by the petitioner in this Court and noticc hasbeen ordercd tc fzsuc. Youare
hereby informg that the said :1ppda!/')ctitmn is fixed for hearing before the Tribuna!

003 TOURIUUR JO UV ks I8 5363 et (8.00 AM, If you wish to urge anything against the
appellant/petifionef you arc at libe d"to do so on the date fwcd,c-r any t!:::“.’"‘y*ov, hich
the caze may dstponed cither qn person or by authorised representative or 5y any
Advorate, duly supported by your p swer of Attornoy. You are, therefore, cqs_._i‘:cd to filoin
urt at least seven days before the date of hearing 4 eopies cf written statemext
:.x!on;;*.vi‘;h any other do umcnt'«* upon which you rely. Please alse take notice that
u!t o 3our "ppr‘.r'"“m‘ on the d"‘c f"i‘:c' a:::! in the manner aforementioned, thi

Notice of any alteration in the date fixed for hearing of this a"pca!,’pctition will
ored post. You should inform the Regis » change in your
| 59

.
AT e e

.
given to you by regisic

~
- e Y

o U ey £l g gram ezt a3y . oy - : YN PR 1 -~

address, Wyou fail te !;«.z‘;;:a.._uch_idd ressyour address eontained inthiznoticeo whick the
| T : s . . .

addressgivenin v‘-.h« tion willhec deemedtc beyourcorrect addre and forther

> ~ " v' - : :
notics postedic ristored post willbedeemed sufficient fcrthcpurposc of

this appeal/peti

y of appcal bas ¢

office Notice N()J[datcd

| ok

Given under my hand and t[‘hc scal of this Court, at Peshawar this.....&....nuneee

|

Day ()IF,,,CAZO 31

: R
Khyber Pakhtunkhwa Service Tribur
Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays. ' -
2. Always quote Case No. While making any correspondence. |
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. -

JUDICIAL COMPLEX (OLD), KHYBER ROADR., 7
S

PESHAWAR. el
No.
' 3 ¢ 4
; Appeal No............. (: oeeedee ) ............ ererensaas of 20 21
- P.\ . LY, XY . 2N A \f\ W ‘(‘f\i' A e
'\}\“"J‘w\\‘(\ ...... S Appellant/Petitioner
Versus W o |
P L AN \'\‘; '-"'\‘t\ \(\’\/’\ \é. \L?V\?(’Lﬁ h Eacand
~ A e Qe WO eetectareriasntenconcnnnse Respondent
‘ ' Q _ Respondent No...............coeevvenieniiinnnecnsanenens -
‘u\» Xervodots LY eathe DY i V20K
Notice to: — r 3 ' \L/" ' ‘"\ T \/\\ '
. . “ s .
, \ [ AWPRN A
e i 4

WHEREAS an appeal/pcetition under the provision of the Khyber Pakhtunkhwa-
IProvinee Service Tribunal Act, 1974, has been presented/registered for consideration, in )
" the above cask by the petitioner in this Court and notice has been ordered to issue. You are
hereby T‘k‘)’ ‘fil hgtéhc‘said appeal/petition is fixed for hearing before the Tribunal
1% 1 YOUURURIIY ARRRAERN Jpent eteresssasessasnes at 8.00 A.M. If you wish to urge anything against the
- appellant/pbtitiofer you are at liberty to do soon the date fixed, or any other day to which
the case may be postponed cither in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You dare, therefore, required to file in -
this Court at lcast seven days before the date of hearing 4 copics of written statement /
alongwith any other documents upon which you rely. Please also take notice that ir
default of your appearance on the date fixed and in the manner aforementioned, the

appeal/petition will be heard and decided in your absence. ‘

Notice of any alteration in the date fixed for hearing’of this appeal petition will

given to you by registered post. You should inform the Registrar of any change in yo

address. If you fail to furnish such address your address contained inthis notice whicht

‘address given in the appeal/petition will be deemed to be your correct address, and furt
notice posted to this address ¢gistered post will be deemed sufficient for the purpos

this appeal/petition.

Copy of appcal is attached. C

office Notice NOuvveeveianenens

-----------------------------------------

e 1>

Given undcr'my hand and the scal of this Court, at l’csh:iwar this..ccerieeecenen. beo,

, ) eho

DAY Of ceerirrevenirriniireeinteenssesisiseessssesessssssiisessassnsssssssssssessnssas

(@\% . ? Khyber Pakhtunkhwa Service

Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.
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. BEFORE THE' HONORA:BLE KHYBER PAKFITUNKHWA SERV ICE
TRIBUNAL PESHAWAR

SERVICE APPEAL NO.923/2021

Muhammad Shoaib Khan................c.cooeveveeoeeeoreooieeeeoo Appellant

Versus

Govt. of Khyber Pakhtunkhwa Health Department and others................. Respondent

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfully Sheweth: That the respondents submitted as under:-

PRELIMINARY OBJECTIONS:-

1. That the Appellant has got neither cause of action nor locus standi to file the

instant Appeal.

2. That the Appellant has filed the instant appeal just to pressurize the
respondents.

3. That the instant Appeal is against the prevailing Law and Rules.

4. That the Appeal is not maintainable in its presenf form.

5. That the Appellant has filed the instant Appeal with mala-fide

intention hence liable to be dismissed.

6. That the Appeal is badly time barred.

7. That the Honorable Tribunal has no Jurisdiction to adjudicate upon the

matter.

8. That the instant appeal is bad for mis-joinder of unnecessary and non-

joinder of necessary parties.

9. The impugned transfer Notification has been issued in accordance

with Section 10 of the Civil Servant Act 1973.




@

ON FACTS:

[cd

\‘f 1. Correct to the extent that the appellant is an employee of
Health Department selected through Khyber Pakhtunkhwa

Public Service . Commission but the performance is
questioned on the basis of his monthly progress report
compiled on the basis of set indicators, besides facing
inquiries.

2. Incorrect the appellant has already completed his normal
tenure of two years as he was posted vide notification dated
25/10/2017 and the impugned notification has been issued
on dated 06/10/2020 even otherwise as per Section 10 of the
Khyber Pakhtunkhwa Civil Servant Act 1973it is upon the
discretion of competent authority to transfer a civil servant

at anytime even outside of the province.

3. Incorrect. The appellant has been transferred within the same
directorate under section 10 of Khyber Pakhtunkhwa Civil Servants
Act 1973. Even if he would have been transferred in ex-cadre, the
same is also covered under the second proviso of the Act ibid which
provides as under;
“A civil servant may be posted even outside his service or cadre
provided terms and conditions of his services would not be

affected”.

No terms and conditions of his services have been violated as
per dictum laid down by Supreme Court of Pakistan in judgment
reported as 2017 SCMR 798. It has clearly mentioned that the
competent authority may transfer any civil servant anywhere in

exigency of services.

4. The Service Rules does not carry any kind of assignment to a cadre
but it specifies the method of recruitment and promotion prospects
which is otherwise protected after the merging of cadre. Although
transfer is not a punishment but to make such like people
punctual, subservient to the public and to overcome the

deficiency of efficient of hardworking officer to post right
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person on right place, the three cadres i.e hospital
pharmacist, drug inspector and analyst having same basic
qualification as required for induction through Public
Service Commission, were merged to obviate the stagnancy

in the cadre. By _doing S0 any drug inspector or an analyst at

DTL (who are the cadre of the 04 to 05 persons) can be
transferred making them liable to work in hospital under the
close supervision of hospital administration and vice versa.
Those who are transferred from hospital to work in the field
as drug inspector are tremendously working, removing the
bottlenecks and highlighting a lot of mal-practices
previously done by their predecessor who have been sacked
from field duty. In other similar cases, the drug inspectors
who are sacked are under probe at Provincial Inspection

Team and other fora.

With the notification of merger cadre which is questioned
only on the basis of proxy membership of Section
Officers/Deputy Secretaries of attending SSRC instead its
notified members is now a base for the instant appeal by the
appellant bu;[ he has concealed that a CoC on similar ground has
been dismissed by a bench headed by Honorable Chief Justice
Peshawar High Court, Peshawar (Annex-I) directing that there
is no such bar on posting/transfer imposed in the earlier
judgment which is now based for this appeal. Besides, a lot of
work has been done thereafter issuing the merger notification
by Health Department to carry forward the idea of merger of
cadre- resulted in the establishment of separate Directorate duly
approved by Provincial Cabinet(Annex-II) bringihg the three
sister cadre under one Directorate and accordingly amendment
in the KP Rules of business, 1985(Annex-I1I) made specifying
the Directorate of Drug Control and Pharmacy Services as
separate attached department of Health Department under the

Director General who will be an officer of the joint cadre.
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Grounds:

| The Notification (Annex-IV) on the basis of which appeal
is filed, was issued way back in 2017 where after in the last
three years a lot of work has been done on the basis of merged
cadre and posting transfer ordered significantly in Drug Testfi;n

Lab to issue a test report after testing sample for prosecutioi

purpose and that report has a legal mandate and it is
apprehended if these transfer are reversed, hundreds of drug
cases which are under trial in Drug Court will be in fructuous
on the basis of test report issued by the one transferred to DTL

from other sister cadre.

Incorrect, moreover the appellant is not an aggrieved person within

the meaning of Civil Servant act, 1973.

A. Incorrect. The impugned Notification is based on law Rules principles of

Natural Justice and in accordance with dictum laid by Supreme court in

various judgment. As per 2020 PLCCS 1207 Supreme Court,

PLACE of service ....Prerogatives of employer...Government servant
was required to serve any where his employer wanted him to serve; it
was not a choice or prerogative of the employee to claim a right to
serve at a placé that he chose to serve.

Similarly in another judgment reported as 2004 PLC (CS) 705S.C. It

has been laid down that civil servant could not claim posting at a particular
station or at the place of his choice. Competent authority, under S 9 of the
Punjab civil servant Act 1974, was empowered to transfer any civil servant

from one place to other at anytime in exigencies of service or on
administrative ground.

B. Explain in Para-A.
C. Incorrect .there is no mala fide on the part of respondents towards the

appellant. The appellant issued the transfer Notification in accordance with

law in the public interest.

D. Explained Para-C.

E. It is in the fitness of things to post a right person at a right place to achieve

good governance and enhance public service delivery whereas the appellant

drastically failed to work efficiently in the field duty as drug inspector in

curbing the menace of spurious drugs, aciion against illegal
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pharmacy, data of drug sale licensing and other contravention as
reported by the directorate of drugs therefore he has been sacked from
filed duty to put in place in hospital to work under close supervision of
hospital administration. It is not a novel practice but the same is being
practiced in the province of Punjab also. A Notification of Govt. of
Punjab carrying such transfer is also attached (Annex-V).

F. Incorrect. The appellant has been transferred within his cadre within the
same directorate under section 10 of Khyber Pakhtunkhwa Civil Servants
Act 1973. Even if he would have been transferred in ex-cadre, the same
is also covered under the second proviso of the ibid Act which provides

as under;

“A civil servant may be posted even outside his service or
cadre provided terms and conditions of his services would

not be affected”.

G. Already explained in preceding paras.

M. Incorrect. The Notification issued on observance of all relevant
rules/policy while the term prematurely transfer used by the appellant is
clarified by the judgment reported as 2004 PLC (CS) 705S.C. it has
been laid down that civil servant could not claim posting at a particular
station or at the place of his choice. Competent Authority was
empowered to transfer any civil servant from one place to other at

anytime in exigencies of service or on administrative ground.

it is therefore requested that the Appeal of the Appellant may
kindly be dismissed with cost to avoid stagnancy amongst the merged

cadre notified to enhance the service deliveryand to safeguard the public

interest at large.

A nrom A,

Secretary Health Department Director General Drug Control &
Khyber Pakhtunkhwa Pharmacy Services,
Respondent No-2 Khyber Pakhtunkhwa

Respondent No-3
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. f COC No. 276-P/2029 in W.P No, 4378-P/2017.‘
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IN THE PESHAWAR HIGH OURT
PESHAWAR, -
[JUDICIAL DEPARTMENT]

............................. Petitioner .\
Versus.

Syed Imtiaz Hussain ... ............. Respondenté. : .

- For petitioner:- Mr. Asad Jan Durani
) Advocate.
: Y or respondents:- Mr. Muhammad Riaz Khan. AAG.
. Date of hearing: 16.06.2020 '

JUDGMENT

petition the petmoner has asked for mltlatmg coutcmpt of

" court proceedings against the respon ents for

non-compliance of direction of this court issuied in the

judgment rendered in W.P No. 4378/2017 on 11.03.2020.
| 2 Leamed counsel for the petitioner submitted

' that this court in-the judgment rendered in wx‘it petition

-,VN"o 4378-P/2017 has declared the noﬁﬁcation béarino No.

‘ SOH (IN/HD/10- 4/7017/DCP5 dated 08.09. 7017 as void
E ab initio, agamst the law and il egal 1owever “he

xcspondents without conside rmg the specific mrectlon of *

__“‘this court has issucd notification bearing No. ISOH-L.U

- 262/2020 dated 30.04.2020, as such, they are hable o

bc proceeded under the Contempt of Court Act, AOOJ

" MUBAMMAD NAEEM ANVIAR, J-  Through ﬁne instant
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35.:1' " We have heard 'learned counsel fori the
‘ v _'p'ci;"'tioner and perused the record. - .
4:.". Perusal of the record would reveal that in V:heE writ o
/ p‘gtitio_n No. 4378-P/2017, notiﬁcationvd'ated 29.01.2005 ' ' . | , . -' e
' I ' o was’ challenged as the same was issued against:, tHé )
S;énding Services Rules Committee (SSRC). EThe‘
oj:)efative part of the judgment is reproduced as undei::,-
. “ Admittedly, the impugned ' notification of ‘
merger of three cadres of Drug Inspectors,
Pharmacis:s and Chemists-and Drug Analysts have
. _i)een issued on the recommendation of Standing.
‘ ‘ .- Service RulesA Committee (SSRC) but while
' perusing minute; of the Committee, so constituted,
\ . : ‘thc persons, who had atiended the meeting, arc not ‘ ' .
& - in accordance with the notification NO. SOR. VI(E
* ' & AD) 2-69/12603 dated 29™ January, ' 2005
' -?prloduccd by the learned counsel fo tl;c_petitioners

" . .during the course of hearing; placed on file, vide : ° ,

.'__'f.which, the Committee would comprising of

" Administrative 5§ecret'ary concerned (Chairm'an), -
Additional  Secretary (Regulation) E & A
Department, Additional .Secretary (Regulation)
’ :I*;ina11ce Department, Additional Secretary Law
; o ’ :'_ "v'Departmcnt, HEilld of the attached Department
:, ‘concerned band ]_Dcputy Secretary (Admn)of the ) 'y

Department c'oncerned (Members); so, keeping in

" view the above fact, the impugned notification | o T '

e e et m eemmmtm 4 m e o e e e w6 . tee .
. - = s . -
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issued by the re;spondents is illegal,voi& ab initi'o
. - and the same is, thus, liable to be'set aside. ‘
Whereas after deéision of the said.\fvrit,pe:j:itlion, fh_e
respondents have issued notification dated 36.04.2(520,
-whereby the petiéioner No.l was transferred af1d posted
. against the vacant post as Chief Pharmacist (Bi’é-lé) at ¢ .
_DI_-IQ hospital, KDA Kohat, petitioner No.2 gas Chief o
“Pharmacist (13S-19) at Govt Naseerullah’ lKhz;*n .Babar'
Memorial Hospita'-l-, Peshawar, and petitioner i\*a. 3as .
thgf Pharmacist (PS-19) at Services hospital: ?_eshawar,
"@g‘grding which no such direction has ever beif:n iésue_d
by t:his court, insofar as the matter regarding nofiiﬁcation e

dated 29.01.2005 is conéemed, the-same has already been

the notification vide which certain posting andtransfers

were made through separate petition before apbropria&

) fdf‘um, if they so desired.

¥ 5... In'this view of the matter, this petition is dismissed
- being not maintainable. ﬁ/ /ﬁ'—— .

‘!9—‘_.

- Announced
‘M.Znﬁl] pS*

[

JUDGE
; (DB: Hon’able Mr. Justice Waqar Ahmad Seth, HCJ &
. Hon’able Mr. Justice Muhamimad Naeem Anwar)

No of Paces
Authorisad 2t
Fhe Oanceniittbip gl

S NTITT DT A <oy,

[hate of Delivery nf copy ..o Dul ————

| Peeeivedd B‘-L._._........_...~_:’._,,7/(/'¢.4..1“........_.

Dute of Preparalinn of {opy...Sf AR o ' .
o X9 Rl : )

declared as void ab initio. The petitioners may challenge - _- v

16.06.2020. 8 CHIE: JUSTICE. . e




JOVERNMENT OF K INKHW
HYBER PA ;
ESTABLISHMENT AND ADMN: %g;ggrmr?'r ﬁ’— Q
{ CABINET WING ) T
. No.8OC{E&AD|9-2/2018 |
ated Peshawny the 1% October, 2C 2018,

The Sccretary to Qovt. of Khyb .
N
Health Department yber Pakhtunkhwn,

SUBJECT: DECISION OF MEETING
' OF THE
27.09.2018. ‘ movmrm, cmmm‘ DATED

Dear Sir,
I am directed to forward herewith the fonow{ng deeision of the

meeting of Provincial Cabinet held on 27.09.2018 under ihe chmrmdmhap of

Chief Minister, Khyber Pakhtunkhwa for 1mplemcmahon

ITEM N
HESTABLISHMENT OF DlREGTDRATE OF DRUG CONTROL & PHARMAC‘{
SERVICES, HEALTH DEPARTMENT '
Declsion of the Cabinet:

Decision ol 1NG w222

Acting Secretary Health Department briefed the Cabmet about (he salient
features of the itern. During the coursé of discussion the Hom'able Chief Minister
referred to the observations made DY Finance Depariment as we\! as Establishment
Department as reflected in the summary on the subject. '

The Secretary Finance, while supporting the propo=a| poirted out that the

Estabhshment of Directorate of Drug Controt only involves creatxon of one post, having

no financial implications. Minister Health also spoke on the occas:on After detailed

discussion, the Cabinet approved the item.

mantin De artment: Health De artment

2 I am to request that an xmplementaho

| de'czsxon as requxred under Rule 25 {2) of the Khyber quhmnkhwa Government

ay kindly pe furnished on top priority basis to the

n report of the Cabinet

Rules of Pusiness, 1985 m

Cabinet Section, Administration Department. E |
' ‘ _ Yours faithfully,

Al

B\\;\\\\ Adv

SECTIOHN QFFICER (CABINET_]

- e
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NOTIFIGATION |

NO.J&,U,[()&M)'/I'.'&o\l)-ﬁ.-l()/l()_w i evorcise of the puwiers trunh:rl}

e Comstitutjon ot the Wb Atepubille ot Takdatan,

o by Anticle 139 of
s Governmunt of  Klggher
Pttty b pleased wodired that n the Khiytier pPaklitnkliwa Goverament {ules ol

fhpsdtiven. 10, tig tnllowing, arther amendments shatl be maide, n:um%\y:

AMENUMENTS .
1 1 Sehedule-l, apgatnst serlad Mo, i1, i Cotuains 3 and 4, e exliting entrics shall

e pempnliered sl {a) ol Uerealier the follogding tnew? entrles shall be
adddest, nanelys ‘

1. o R , 4. '
"R Health Bepartment {n) Diriscturte Geoersl (a)l);rucmr(iunurul,
‘ Hlealth Suivices, \!pz:lth Hervices,
! () i)ll’!.:::uu':llc(‘.cnuml {b) Director Geaeral,
of Brugs Contenlantd | Diups (:QHU’UI and
Parnacy Services, Pharnsacy Serviees.
M - - S .
. .
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cantinue under the exisling. service fultb seniorily

and PromMolon Prospels
w

hich shall stand protecled lor each cadu_ within thewr own lines of’ hierarchy uit
4
\ last incumbent is in service,
\ 2

QFF[CE,"E OF THE DG HEALTH

For the new fecruitment at the inal slu-)e since b’mr qualdicatians ¢l the
above menlioned cadres are the same, therefore aH the ihree cadres are

hereby merged into a single cadre lor which rules shall be framed as pur
procedures. :

3) All the three cadres are hereby-declared as pool posls for posing/ransier only
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Dated Peshawar che2§/ 09/2017.
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

P - PESHAWAR

APPEAL NO.923/2021

MUHAMMAD SHOAIB KHAN
VERSUS
ﬁ
GOVT. OF KP'& OTHERS

REJOINDER ON BEHALF OF THE APPELLANT IN
RESPONSE TO THE REPLY OF THE RESPONDENTS

R/SHEWETH:
Preliminary Objections from 1 to 9:

All the preliminary objections raised by the respondents
are incorrect, baseless and not in accordance with law & Rules
rather the respondents are stopped due to their own conduct to
raise any objection at this stage of the appeal.

ON FACTS:

1- Incorrect and not replied accordingly. That the appellant is a
competent and committed employee of the respondent
- Department. That right from appointment till date he is serving
the respondent Department quite efficiently and up to the
entire satisfaction of his superiors. So for the allegation of poor
performance and unwilling worker is concern in this regard the
appellant did not received any show cause notice nor
explanation from the competent authority the appellant
committed any illegality or irregularity during his entire service.

2- Incorrect and not replied accordingly. In fact the impugned
transfer Notification dated 6.10.2020 was issued by the
respondents in light of the merger Notification dated 8.9.2017
which was declared by the august Peshawar High Court as Void
ab anitio/illegal from the very beginning through judgment
dated 11.3.2020, therefore in light of the ibid scenario the
impugned transfer Notification dated 6.10.2020 is having no
legal force. Copies of the Notification dated 8.9.2017 and
Judgment of the PHC are attached as annexure
PR R and R1.

3- Incorrect and not replied accordingly. That section-10 of the
Civil servant Act, 1973 has been further regulated by the
Transfer/posting policy of the Provincial Government where in
clause it has been specifically elaborated that “all the



posting/transfers shall be strictly in the public interest
and shall not be abused/misused to victimize the
Government Servants” as per clause XIII “ considering
posting/transfer proposals all the concern authorities shall keep
in mind the following (@) to ensure the posting of proper
persons on proper posts the PER’s/ACR’s, past and
present record of service performance on post held
presently and in the past and general reputation with
focus on the integrity of the concerned officers/ officials
be considered”, therefore in light of the ibid clauses of the
transfer/posting policy the impugned Notification dated
6.10.2020 is not tenable and liable to be set aside. Copies of
the record are attached as annNexure sovercsvvesesvsvaririninnes R3.

4- Incorrect and not replied accordingly hence denied.

5- Incorrect and not replied accordingly hence denied.

ON GROUNDS:
From A to H:

All the grounds of main appeal of the appellant are
correct and in accordance with law and rules and that of the
respondents are incorrect and baseless and havinggno force of
law. That the appellant is serving the respondent Department
quite efficiently and up to the entire satisfaction of his
superiors. Moreover the transfer/posting Notification issued by
the respondents in pursuance of the annulled Notification dated
8.9.2017 is not in accordance with law and rules, therefore the
same is not tenable and liable to be set aside. That the
impugned Notification dated 6.10.2020 is issued by the
respondents on malafide and arbitrary basis therefore the same
is not tenable and liable to be set aside. That the said
Notification is also violative of clauses I and XIII of the
transfer/posting policy of the provincial Government.

L]

) It is therefore'most humbly prayed that on acceptance of
this rejoinder the appeal of the appellant may please be
accepted as prayed for.

APPELLANT

4
Muhaimmad Sho I;\’ﬁﬁafm

THROUGH: ,
NOOR MOHAMMAD KHATTAK
ADVOCATE
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GOVERNMENT OF XHYBER PAKHT
HEALTH DEPARTMENT UNKHW&

Dated Peshavar the 8™ September, 2017

HOTIFICATION:

No: SOH {I111/HDI10-4r20471DCPS: (:o??aequcm 10 the recommendations of the SSRC
and to improve the human resource management, tha Chw! Minisier Khyber
Pakhtunkhwa 13 pleased 1o approve the followang arrangements for Pharmacists, Drug
- Inspectors, Cherists & Drug Anotysis cadres of Health Depaniment Khyber
Pakhtunkhwa, . .

L) ?hese cadres are declated dyng cadres with the amtmg ncumbents 10

\\\  continue under the existing service fules, senioaty and Promolion Prospocis
which shall stand protecied fosr each cadre within thei own hines of hverarchy Ul
last incumbent is in senace,

2) Fot tha new recrudment at the inual st3ge, since basc quaificalons of the.
above mentioned cadies are the same, theefore all the three cadres are
heteby metged into a sigle cadre for which fules shall be_framed as per -

procegures.
3) All the three cadies aie hareby declared as pool posts for posngiansier only.

SECRETRRY TO GOVT: OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

g_gst of ovon number & data:
Copy {orwarded for infarmation (0!

Principal Secretary to Chuel Minster, Khyber Pal-amunmwa

PSO o Chuef Secretary. Khyber Pakhtunkhwa

Sectelary Pubhc Servce Commission, Khyber Pakhtunkhwa
Manager Govt: Punling Press. Khyder Pakhtunkhwa with the tequest

inthe cf{mai Gazetle
Director Genetal Heaﬁh Services, Khyber Pakhtunkhwa.

4033 i bot Pakhtunkhwa
;':i:g;:;}; ;A?:g ?DG?’?S Khyber Pakhtunkhwa, Peshawal
PS to Secrctary Establshment. Khyber Pakhtunkhia.
PS ta Secretary Law, KhyoeEe Pakhtunkhea.
10 PS 1o Sectelary Heal uh, Khybef Pakhiunkhwa.
11.PA to Deputy Secretar‘f (Drugs). Heatth Depantment

lo publsh

:"‘5@’!",‘"

“3?”?“?’9‘
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Writ Petition No. -P/ 2017 ANESRE /2 /
(Against merging of cadres) -—
1. S. M. Assad Halimi S/O Syed Tanzeemul Haq Halimi.
2. Rehmat Gul S/O Sher Ahmad.
3. Akbar Jan S/0 Muzafar.
4. Dil Naweaz S/O Sarfaraz Khan.
5. S. Wilayat Shah S/O S. Kiramat Shah.
6. Muhammad Yunus Khattak 8/O Fakhr-uz- Zaman. .-~
7. Muhammad Tayyab Abbas S/O Fagir Muhammad.”
8. Aurangzeb Khan S/O Sher Bahadar.
9. Imran Ullah Khan S/O Hakim Shah.
10. Mehtab Afsar S/O Khan Afsar.
11. Abdul Hafeez S/O Waliullah.
12. Zakir Shah S/0O Haji Husain Muhammad.
13. Nazir Ahmad S/O Fazal Ghani.
14. Toseef Muhammad S/O Pir Muhammad.
18. Aminul Hag S/0 Abdul Hagq,
16. Zial Ul Haq S/0O Abdul Hai.
17. Ibrar Khan S/O Dil Nawaz.
18. Muhammad Zeeshan S/O Muhammad Aslam.
19. Ziaullah S/0O Zamin Gul.
20. Ameer Zeb S/0O Jehanzeb.
21. S.Aqib Ali S/0O S. Shujaat Hussain Shah.
22. Gohar Ali S/O Musafar Khan.
23. Saif Ullah S/ O Sahib Zada Gran.
24. Imran Khan Barki S/O Haibat Khan Barki.
25, Haider Ali S/O Akhtar Al.
26— Waheed Murad S/0O Shan Ul Mulk.
27. Muhammad Irfan Wazir S/0 Matiullah.
28.  Naeem Khan S/O Nisar Khan.
29. Tariq Ali S/O Muhammad.
30. Shehzada Mustafa Anwar S/O Mukamil Shah
' All are Drug Inspectors Health Department, KPK.
................................... ... Petitioners
VERSUS
1. Chief Secretary to the Government of Khyber Pakhtunkhwa
Civil Secretariat, Peshawar
2. Chairman, :
Khyber Pakhtunkhwa Public Servxce ComrnlssmxiA‘ THZESTED
Peshawar.

AMINER 3
awar High Court
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- Secretary to Government of Khyber Pakhtunkhwa,

Health Department, Civil Secretariat, Peshawar. . ( o

Secretary to Govt. of Khyber Pakhtunkhwa,
Establishment Department, Civil Secretariat, Peshawar.

Secretary to Government of Khyber Pakhtunkhwa,
Finance Department, Civil Secretariat, Peshawar.

Qe
Principal Secretary to ChiefMinister,
Khyber Pakhtunkhwa, Chief Minister House, Peshawar.

Secretary to Govt. of Khyber Pakhtunkhwa,
Law Department, Civil Secretariat, Peshawar.

Director General,
Health Department, Civil Secretariat, Khyber Road, Peshawar.

................................................... Respondents.

WRIT PETITION UNDER ARTICLE-199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN,
1973 AGAINST THE NOTIFICATION NO.SOH-(III)/HD/10-
4/2017DCPS DATED 8.9.2017 THEREBY MERGING

THREE CADRES OF DRUG INSPECTORS, PHAMACISTS
AND DRUG ANALYST OF HEALTH DEPARTMENT.

Respectfully Shweth:-

2)

That the petitioners have been inducted in service of the Health
Department through Khyber Pakhtunkhwa Public Service

Commission as Drug Inspectors (B-17) on the dates 1 %ed =
against each. A%VEST

That four amongst the petitioners were firstly promotegpé
of Senior Drug Inspectors (B-18); and then to the posts of Cly
Drug Inspectors (B-19); on the dates given against their «fames,
whereas three amongst them were promoted to the ranks of
Senior Drug Inspectors (B-18) on the mentioned dates’in

annexure “A” against their names and still in B-18 and 24
petitioners are in B-17.

That in the health department of Khyber Pakhtunkhwa, the
Drug Inspectors, Pharmacists and Chemists and Drug Analysts
are working in separate cadres having the same basic
qualifications (Bachelor in Pharmacy) with different job

descriptions as well as expertise in accordance to their

respective fields and duties for initial recruitment. The




4)

6)

employees of one cadre does not possess the requisite
experience required for the other cadre. The cadre wise details
of Post were given in Table No. 1. L |

That the provincial government under the agenda to improve
the human resources management and to minimizing the
transfer and posting problems faced by the Health department
in other sub-cadres having minimum choice, proposed the
merging of thre@ cadres of Drug Inspectors, Pharmacists and
Chemists and Drug Analysts; and for this purpose, constituted
a six members “ Standing Service Rules Committee”
(hereinafter to be called as “SSRC” ), comprising of one of the
stake-holder (In-charge Drug Testing Laboratory namely Mr.
Abid Hayat) from the merging Cadre (Pharmacists). The SSRC

committee composition is clear from the minutes of the meeting
held on 26.12.2016.

That the Health department proposed to combine the three
cadres into one as per structure given in para (ii) of the minutes
of meeting held 26.12.2016 under the Chairmanship of
Secretary Health (Muhammad Abid Majeed); and SSRC inter-

alia raised certain observations in para (iii) to (v), which were as
under:-

i) It is important to note that there are employees in theses
cadres who have stakes in the respective cadres as far as
their career progression is concermmed in terms of their
length of services, seniority etc. Therefore, unification of
cadre in Toto will affect the seniority of employees. To
resolve this, these cadres may be declared as dying cadres

with protection to initial structure till the last employee of
each cadre passes out.

w) The Health Department may administratively take
approval of the competent authority for declaring the three
cadres post as pool post for the purpose of
posting/transfer.

v) Health Department may also obtain views/ concurrence of

Khyber Pakhtunkhwa Public Service Commission in
accordance with the laid down rules/ policy. ‘

v} The Administrative department may also obtain views of

Finance Department preferably through a summary en-
route to competent authority.

That the Cadres wise strength of the posts in the Pharmacists
Cadre is 24 have 4 posts in B-20, 4 posts in B-19, 4 posts in B-
18 and 12 posts in B-17, while the Analysts of Drug Testing

Laboratory have total 7 cadre posts amongst which in B-20 one,
B-19 one, B-18 two and only three in B-17.
| ESTED
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7) That the comparative position of posts gradation in these three
cadres are summed up as under:- / [
Table-1
S # Name of cadre B-20 | B-19 |B-18 | B-17 | Total

' Drug Analysts in ' :
1. Drug Testing 1 1 2 3 7

Laboratory
2, Pharmacists. 4 4 4 12 24 j
3. Drug Inspectors\g‘ - 8 8 22 31 \

As may be perused from the above comparative position of
posts hierarchy, the cadre of the petitioners i.e. Drug Inspectors
have been subjected to step motherly attitude in that in the
ratio of posts on the basis of total strength three cadres are
entitled for the posts in different grades as under:-

Table-2

S # | Name of cadre B-20 {B-19 | B-18 | B-17 | Total
Drug Analysts
in Drug Testing 1 1 2 3 7
Laboratory

2, Pharmacists. . 4 4 4 12 | 24

3. | Drug 6| 8 8 | 22| a4
Inspectors.

8) That the Respondents without removing the observations raised

by the SSRC and observing codal formalities issued the
impugned Notification No. SOH(III)HD/10-4/2017 /DCPS dated:
08.09.2017 of merger of three cadres. The petitioners having no
other efficacious remedy to get redressal of their grievance,
comes to this Hon’ble Court under its constitutional jurisdiction

to impugn the acts of respondents on the following grounds
amongst others:- ’ 4

GROUNDS

A. That the impugned notification is based on the minutes of
SSRC which is a Coram non judice in cases of merger of
service .cadres, therefore the proceedings and

recommendations of the SSRC have no binding force and
can be made basis for the merger of cedres.

That the proper Coram for the impugned issue is the
Provincial Cabinet which would consider the case after
proper examination of the matter by the Health
Department, Establishment Department, Finance
Department and Law Department at secretariat level in
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consultation with the Director General Health Services (/’
and without taking into confidence the actual
stakeholders of the merging cadres was an exercise
without jurisdiction and against the principles of justice.

C. That no new name/nomenclature has been proposed for
the merged cadres. If at all the three cadres so merged
will be the dying cadres, than what would be the name of

" the cadre remained alive after the funeral ceremony of the
dying cadrgs? It i8 a big sign of interrogation which has
not been answered in the impugned notification or by the
so called SSRC. '

D. That the job description of the three cadres are quite
distinct from each other despite the fact that the basic
qualification is the same, but experience and field of
functioning are distinct according to their specific field,
experience in a specific filed and specific training. No
other justification except sameness of basic qualification
has been given; Basic qualification of lecturers, PCS/PMS
officers/ and many other posts are Master degree but
their functions and job descriptions are quite different
from each other which cannot justify for merger. Similar

is the case of instant three cadres which have been
merged together. '

E. That all the three cadres of Drug Inspectors, Pharmacists
and Drug Analysts have their distinct job descriptions
and specialized task with specific experience, therefore,
the merger of the three cadres is void ab intio, not
practically possible and implementable. Therefore, the
recommendations of SSRC and the impugned Notification

are against the principles of merger regarding different
cadres.

.!

That all the above three cadres have their separate
notified rules (Annexure-B) and hierarchal ladders for
upward elevation and most of them have selected their
respective cadres opting for distinct life/service career of
their choice according to their aptitude, inclination and
family circumstances and by merging of cadres into one
~will open way for posting/transfer horizontally which will
adversely affect their entire life edifice built for their
household/children career, for example, the Drug Analyst
would have selected this career due to being a local post
without botheration of posting/transfer from one station
to others and as such shifting of residences, educational
institutions of children and so on which must naturally
inflict a negative impact on his planned and dreamed life
style for himself and his family members. He would have
missed many good chances of higher position outside the
locality of his choice whereas wunder para-3 of the
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impugned notification, he would be subjected to be
posted outside even to a far flung area which will be
detrimental to his life career and futlristic plan of his
children up-liftment. Thus a clear violation of Article 24,
9, 38 of the Constitution.

G. That in the impugned notification, the merger has been
made in a very unfamiliar, naval and somewhat illegal
way in that in merger of two or three cadres, no cadre so
integrated s declared as dying cadre as the cadres so
integrated are always restructured with a new ndme with
settled hierarchical ladder and the incumbents of the
posts in the cadres so merged are placed in common/joint
seniority list with reference to their respective dates of
appointment/promotion to the posts in their previous
cadres.

H. That the approving authority of merger/integration of
certain service cadres or disintegration of a cadre into
different sub-cadres is the CABINET not the SSRC. The
Standing Service Rules Committee (SSRC) is only meant
for framing of recruitment rules for posts to the prescribe
qualifications, experience, age limit and method of
appointment only in terms of rule 3(2)of the Khyber
Pakhtunkhwa Civil Servants (Appointment, Posting and
Transfer) Rules, 1989 (Annexure-C).

1. The SSRC is too lower forum particularly in the instant
case, which was also not properly constituted (Annexure-
D). The Finance Department have a very important role,
and Finance Department was represented by a
Superintendent who is not competent to parti¢ipate in’
SSRC as a member. Similarly the Establishment
Department has also been represented by a Section
Officer (B-17) and no representation from the Law
Department (as required under the Rule 5 & 12 of the
Government Rules of Business 1972 & 1985). The
Administrative Department has been represented by
Deputy Secretary (Drugs) who is a Pharmacist ‘'and Mr.
Abid Hayat who is also a pharmacist. Both these officers
are the stakeholders being members of one cadre
amongst the three merging cadres. Their participation in
SSRC is highly objectionable in absence of the members
of other two other cadres. Besides this whole process has

been carried out for adjustment of some favorites against
some lucrative posts.

That the respondent failed to get concurrence of Khyber
Pakhtunkhwa Public Service Commission. It appears that
either concurrence of the Public Service Commission has

not been obtained in the matter as proposed by the so
called SSRC in clause-V of

its minutes; or that




commission, if concurred; the Commission has also not
examined/scrutinized the case in the clearest pergpective.
It appears that the entire episode was two men play and
used their personal influence, and therefore the matter
has not been scrutinized and perused not according to
the laid down norms/procedural formalities required for
such like cases, thus all recommendation and orders,
notifications made were colorful exercise of jurisdiction
not so vestg\d.

M .
'\\;,

That prior to merger of the three cadres into one; the
Administrative Department had not work out modalities
with regard to issue of seniority of different employees,
nor has assigned any Nomenclature to the new cadre nor
been proposed. The last employee in the cadre of Drug
Inspector will be retired in 2049, and tll then the new
merger policy shall not affect their applicable service rules
as per recommendations and impugned notification,
which made redundant the application of policy in near
future except the transfer and posting of the employee
intra cadre, thus the new merger policy will not be fruitful
as proposed by the respondent/health department, but
disturb the already applicable rules and seniority, and
affect the performance of the employees only.

That the respondents with mala fide intentions, ignored
the observations and summary was moved without
rectification of these observations. The summary was
again turned down with the same observations (Annexure
E”) but it was got approved from the Authority without

fulfilling all the stipulated conditions for merging of
cadres.

That the summary submitted enrooted gone through the
Finance Department as required under sub para-VI of the
minutes whereon that Department had furnished their no
objection as there are no financial implications involved
in the matter, therefore that Department has no role to
play. This gesture of the Finance Department is
absolutely wrong in that the posts of Assistant Drug
Controller (B-17), Deputy Drug Controller (B-18),
Additional Drug Controller (B-19) and Drug controller (B-
20) are non-existed and these posts as proposed in the
minutes of the SSRC in column-2 of the table wherein the
posts of the three cadres have been tagged will require
creation and these will have huge financial implications.
As such that Department stopped by their own conduct.

That the petitioner may kindly be allowed to raised any

other ground during the course of arguments in
circumstances of the case.

hawar High Court




In view of the aforesaid submissions, it is humbly prayed that an
appropriate writ may kindly be issued in favour of the petitioners in the
following terms:-

i. Declare that the impugned notification No. SOH(II)/HD/10-
4/2017/DCPS is void ab initio, therefore the respondents may
kindly be directed to withdraw the impugned notification as well
as the posting/transfers orders made in pursuant to the

impugned notification may kindly be withdrawn;

=

il. To reconsider the matter in light of the logic, rationale and
requirements of the rules/relevant law in the matter.

ili.  The proportionate ratio of higher posts of B-18, B-19 and B-20
in the Drug Inspector cadre may be equated to that of Drug
Analysts and Pharmacists cadres as indicated in para-5 (table-
2) above of the petition.

iv.  Direction be issued to respondents that in case the merger is
required to be carried out, it be done in a rationale manner as
per the prevailing procedure and renamed the so merged cadre
with a new name and joint seniority of the employees of the so
merged cadres be caused with reference to their respective
dates of appointment or promotion to a particular post /grade.

No cadre so merged should be dying cadre as this method is not
applicable in the instant case.

Grant any other relief which is deemed appropriate by this
Hon’ble Court in the circumstances.of the case.

Interim Relief:-

The Notification No. SOH(Ill)/HD/10-4/2017/DCPS dated:
08.09.2017 regarding the merger of the cadres may kindly be
suspended till the decision of the instant writ petition.

Petitioners
Through Y (S
e

Counsel(s)
List of Books:-
1. Constitution of Pakistan, 1973

u Government Rules of Business, 1972 & 1985
.  Any other book according to need.

NOTE:. Counsel
i

The}t_ no other writ petition is filed on the subject matter by the
petitioners in this Hon’ble .

Counsel
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
(JUDICIAL DEPARTMENT)

WP No. 4378-P/2017
S.M. Assad Halimi and others .

Vs

+ Chief Secrgtary to Govt. of KP and others

i\;

JUDGMENT.

Date of hearing: 11.03.2020

iti ? s £ b o“ - M #.
Petitioner (s): 4:-2/f Leﬂ% @” ALt 2= 2

Respondent (s): {7:- /2 . (

WAQAR AHMADSETH, CJ:- Petitioners,

through the instant Writ Petition, seeks issuance of an

L2
A

appropriate writ with the following prayer:-

“In view of the aforesaid submissions, it is
humbly prayed that an appropriate writ may
kindly be issued in favour of the petitioners
in the following terms:-

i. Declare that the' impugned
notification No. SOH(I11)/HD/10- |
4/2017/DCPS is void ab initio, i
therefore the respondents may kindly
be directed to withdraw the
impugned notification as well as the
posting/transfers orders made in
pursuant  to  the  impugned
notification  may -+ kindly  be
withdrawn.

ii. To reconsider the matter in light of
the logic, rationale and requirements
of the rules/relevant law in the
matter.

iii. The proportionate ratio of higher
posts of B-18, B-19 and B-20 in the

7% Drug Inspector cadre may be
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equated to that of Drug Analysts and
Pharmacists cadres as indicated in
para-5 (table-2) above of the
petitioner.

iv. Direction be issued to respondents
that in case the merger is required to
be carried out, it be done in a
rationale manner as per the
prevailing procedure and renamed
the ;50 merged cadre with a new
name and%joint seniority of the
employees of the so merged cadres be
caused with reference to their
respective dates of appointment or
promotion to a particular post/grade.
No cadre so merged should be dying
cadre as this method is not applicable
in the instant case.

v. Grant any other relief which is
deemed appropriate by this Hon’ble
Court in the circumstances of the
case”.

2. Brief facts of the case are that the
petit'ioners have Been inducted in service of the Health
Department through Khyber Pakhtunkhwa Public
Service Commission as Drug Inspectors (BPS-17).‘
According to the petitioners, Drug Inspectors,
Pharmacists and Chemists and Drug Analysts are .
working in the Health Department Government of
Khyber Pakhtunkhwa in separate cadres having same
basic qualifications but with different job descriptions.

The Provincial Government under the Agenda to

% improve the human resources management and to

¥ High Court
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minimizing the transfer and posting problems face by

the Health Department in other sub-cadres having

minimum choice, proposed the merging of three cadres

of Drug Inspectors, Pharmacists and Chemists and Drug

- Analysts and fs; this purpose, a meeting of “Standing

Service Rules Committee” was held on 26.12.2016
wherein it was proposed to combine the three cadres into
one as per structure given in para-ii of the minutes of the

meeting and as such, the respondents have issued the

impugned  Notification  No. SOH(IIT)Y/HD/10-

4/2017/DCPS dated 08.09.2017, which reads as under:-

“Consequent to the recommendations of the
SSRC and to improve the human resource
management, the Chief Minister Khyber
Pakhtunkhwa is pleased to approve the
following arrangements for Pharmacists,
Drug Inspectors, Chemists & Drug Analysts
cadres of Health Department Khyber
Pakhtunkhwa.

1) These cadres are declared dying
cadres with the existing incumbents
to continue under the existing
service  rules, seniority and
promotion prospects which shall
stand protected for each cadre
within their own lines of hierarchy
till last incumbent is in service.

2) For the new recruitment at the
initial stage, since basic
qualifications of the above
mentioned cadres are the same,

7/’ therefore, all the three cadres are

.
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IN THE HIGH COURT OF SIND KARACHIL
. l .
i Presented on .
CP D-Ne. ( 2o (2013 j) g
Deputy Registrar (Wnit)

Zakir Hussain S/o Muhammad Hashim Samoo
R/o A-16, Al-Mustafa Phase-II, Qasimabad,
Hyderabad. .......ooeiuurummererensaninnriann i Petitioner

B 1. Province of Sindh R
D through Chief Secretary Sindh
. at Karachy,

Q 2. Secretary Health,
/ * Government of Sindh,
at Ka.rachi

3. Mrs. Sahar Afshan, |
Divisional Drug Inspector, presently posted
at Hyderabad. ........coovviiimmiiiin Respondents

CONSTITUTION PETITION UNDER ARTICLE 199
OF, THE CONSTITUTION OF ISLAMIC REPUBLIC
OF PAKISTAN 1973

That petitioner above named respectfully submits as under:-

1.  That the petitioner is law abiding citizen of Pakistan.

o - 2. That the petitioner is a Drug Inspector and is working as District Drug
10, _ Inspector at District Tando Allahyar.

Copy of the Notification dated 23/7/2013
is enclosed herewith and marked as
annexure A.
That prior to the notification dated 23-07-2013 the petitioner was
posted at Provisional Drug Inspector at District Hyderabad, vide
Notification dated 7/12/2012.

Copy of the Notification dated 07/12/2012 is
enclosed herewith and marked as annexure B .

That the respondent No 3 was initially appointed as Pharmacists in

BPS-17 as the post of Pharmamsts was upgraded/re-designated to post

PAKIS
cgg]§.§-éN of Senior Pharmacists in BPS-18 vide notification dated 24/2/2011, as
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such the respondent No.3 was promoted to the post of BS-18 Senior
Pharmacists.

Copy of notification dated 24/2/2011 is attached
herewith and marked as annexure C
That the respondent No.2 vide notification dated 24/1/1984 specified
criteria for ;n'ethod of appointment]qualiﬁcation/age and other
conditions for the post of Drug Inspector and Junior Pharmacists and
other course in the Health Department.

e i T

Copy of notification dated 24/1/1984 is enclosed
herewith and marked as annexure-D
Tﬁat the Health department issued/communicated letter to the
Medical Superintendents wherein specified the job description of
Pharmacists working in the Civil Hospitals and other major Hospitals
in Sindh, whereby the Pharmacists were assigned their job

~descriptions.

Copy of Job description of Pharmacists are
attached and marked as annexure-E

That on 13- 03-2013 the respondent No 2 in utter disregard of the
-, judgment of the Honourable Supreme Court issued Notification

g, f‘l}j@aring No.NO SOCI(H)S-32/2007, Whereby the respondent No.3
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5 /D Z@slls absorbed/mducted as Drug Inspector BS-18 with immediate
Do %ﬁ‘ect’ which is not only against the judgment of the Honourable

Supreme Court of Pakistan but also is against the fundamental
rights guaranteed by Constitution,

Copy of the nottﬁcaaon dated 15/3/2013 is
atmched herewith and marked as annexure-F

Hence this petition with the following prayers:

PRAYER:
It is therefore prayed that this Honourable Court may be pleased to:

a). Declare that the notification dated 15 03-2013 is 111ega1 void ab initio
and has no legal force.
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b). Direct the respondent No.1 and 2 to withdraw the notification dated .
15-03-2013 whereby the respondent No.3 was/is absorbed/inducted as
* Drug Inspector BS-18.

c) Declare that the holding of office by respondént No.3 as Drug Inspector
is without legal justification and is against the provisions of law and the

fundamental rights gu\é';'anteed:by the Constitution.

d). Suspend the operatlon of notification dated 15-03-2013 whereby the

PANATTN fedEe £

- respondent No.3 has been absorbed/inducted as Drug Inspector till the
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final disposal of the instant petmon.

e). Any other relief this Honourable Court may deem fit and proper inthe

circumstances of the case.
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Dated 31-07-2013 Petltloner

ADVOCATE FOR TH PETITIONER

VERIFICATION

' L\} ‘”"“"'“”"Al—Mustata Phase-I1, Qasimabad, Hyderabad, do hereby state on oath that
s whatever stated above is true and correct to the best of my knowledge and
belief.

/-. ) | DEPONENT

ASSISTANT REGISTRAR-Iv
AFFIDAVIT & IDENTITY BRANCH
HIGH COURT OF SIND¢
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' To be attached with Affidavit as last Page
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IN THE HIGH COURT OF SINDH AT KARACHI

\
Const. P. No: D-

of 2013

PETITIONER

Zakir Hussain

RESPONDENT

Pro. of Sindh & ors

AFFIDAVIT IN SUPPORT OF VERIFICATION OF PETITIOI\EI.

'

Mr. Zakir Hussain Son of Muhammad' Hashim Samoo, | Photograph of Deponent

resident of House No.A-16 Al Mustafa Phase ||
Qasimabad Hyderabad., affirmed on oath before me at

Karachi on this 31-JUL-2013 in the 'ldentity Section' of

this court.

Signature of Deponent
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CNIC: 41306-7067092-9
Cell No. 0300-3028075

g8 Original CNIC verified
@@ by Bar Code Reader

24 Photo taken at LS. -

wew Biomatric Attendance
24l done atl.S.
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ASSISTANT REGISTRAR-IV
AFFIDAVIT & IDENTITY BRANCH

HIGH COURT OF SINDH

Video recording done
atl.S.

w5 CNIC verified through
' NADRA '

Finger Prints verified
through NADRA

COMMISSIONER FOR TAKING AFFIDAVIT
Tag ID:31071339475

No. of Affidavit :1/4

Cost received : Rs. 30 :

Printed on: 31-JUL-2013 at 12:13 pm

Print
taken at 1.8,
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