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18.07.2018 -

HAVERERR N e

Appellant'Murad Ali in person present. Mr.

. Kabirullah Khattak, Addl. AG for the respondents

present. Appellant made a verbal request that his

~ counsel has gone abroad. Granted. To come up for

preliminary hearing on 18.07.2018 before S.B. -

Counsel for the appellant and Addl: AG for respondents
present. Counsel for the appeliant requested.for withdrawal of the
instant appeal. In this respect his signature also obtained dn the
margin of the order sheet. Request accepted and the appeal in hand
is therefore, dismissed as withdrawn. -File be consigned to the

record room.

ANNOUNCED:
18.07.2018

AtAhmad Hassan)
Member -
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Service ‘A‘ppeal No. 538/2018

02.05.2018 Appellant in person and Mr. Kabirullah Khattak,
Additional AG for the respondents ‘present. The Tribunal is
non-functional due to retirement of our Hon’ble Chairman.

Therefore, the case is adjourned. To come up for same on -

17.05.2018. - | ; i

- Reader

é

17.05.2018 . Junior to counsel for the appellanlt Mr. Shumail Ahmad
Butt, Advocate present ‘and requested for adjournment.
Graﬁted. To come up for preliminary hearing on 04.06.2018
Before S.B. :

Chairman

104.06.2018 Appellant present. Learned Addl: AG also present.
Appellant submitted an application for adjournment. Adjourned. To

come up for arguments on 11.06.2018 before S.B.

~

(-5

: Member
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” 18.04.2018 Counsel for the appellant present. Preliminary arguments heard ¢

and case file perused. Learned counsel for the appellant argued that
previously service appeal no. 458/2017 filed in this Tribunal was
dismissed vide judgment dated 30.1 1.2017. On a query from this
Tribunal learned counsel for the appellant confirmed that an appeal
has been filed against the said judgment of this Tribunal in
Supreme Court of Pakistan which is pending adjudication. He
further contended that respondent no.2 decided departmental
appeal of class-IV employees of the Lady Reading Hospital vide
order dated 05.01.2018. Direptiohs were conveyed for withdrawal
of reliving orders and release of salary. On the same analogy order
| dated 01.02.2016,09.02.2016,10.02.20]6 andA 17.02.2016
| « “pertaining to the case of the appellant was also withdrawn through
I S i eorder dated 24.01.2018. As a sequel to above the appellant
I submitted arrival report on 09.02.2018 and started performing duty
| at LRH. That astohishihgly vide order dated 29.01.2018, order
~dated 24.01.2018 was withdrawn. Feeling aggrieved he filed
departmentﬁl appeal on which date is not mentioned but the same
was rejected on 2.03.218, hence, the instant service . appeal.

Learned counsel for the appellant when confronted on the point

|

|

| ' | that this issue has already beeﬁ decided by this Tribunal vide

’ judgment dated 30.11.2017. The same order impugned in the
previous service appeal was withdrawn by the competent authority

on 24.01.2018, as such the present appeal is hit by Rule-23 of
Khyber Pakhtunkhwa Service Tribunal Rules 1974 because it had
become a closed and past transaction. In response he argued tIﬁt
order dated 24.01.2018 gave a fresh cause of action and valuable
rights of the appellant had accrued. Hence, the principle of locus-
poenitentiae is also attracted in this ca:;*,e. Througﬁ the present
appeal impugned order dated 29.01.2018 has been challenged in '

this Tribunal. Let pre-admission notice be issued to the learned

Adll: AG to assist the Tribunal. To come up for further preliminary

hearing on 02.05.2018 before S.B.
(Ahmassan)

Member




: Form-A

FORMOF ORDERSHEET

Court of

Case No.

533/2018

~ . | S.No. | Dateof order
proceedings

" Order or other proceedings with signature of judge

1 2 3
1 16/04/2018 - The appeal of Mr. Muhammad Riaz Burki presented today
' | by Mr. Shamail Ahmad Butt Advocate may be entered in the
InStitution Register and put up to the !.éarned Member for
proper order please. - A
REGISTRAR =
,~2' S tl \”"L\ L@ This case is entrusted to S. Bench for preliminary hearing

to be put up thereon 1€ LS

\
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Service Appeal No S33 /2018
Muhammad Riaz Barki
Versus
The Govt. of KPK and Others
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: "}3EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

‘Service Appeal No. 3235 /2018

Rhyber Pagk

Service ‘,} htuﬁ‘bwa.

Tikag nag

Phary No. SE8
Muhammad Riaz Barki, Datpg @W <
Junior Clinical Technician (Pathology),

(General Secretary Paramedic Association, LRH),
Presently posted at MTT, LRH,
Peshawar.

ceveiiann G Appellant

Versus

1. Government of Khiyber Pakhtunkhwa,
: Through Secretary, Health Department,
Civil Secretariat, Peshawar.

2. Directorate General Health Services,
Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

3. Secretary Establishment,
' Government of Khyber Pakhtunkhwa,
Peshawar.

4. Hospital Director,
MTI, Lady Reading Hospital,
Peshawar. .
............ Respondents

7§\ >dto-day

@egistraf .
%M sErvICE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNALS ACT, 1974 AGAINST THE IMPUGNED APPELLATTE

ORDER NO. SOH-111/8-60/2018(ROIDAR SHAH & OTHERS) DATED

20/03/2018 BY VIRTUE OF WHICH THE APPEAL FILED BY THE
APPELLANT DATED 06.02.2018 WAS REGRETTED,

May it please this Honorable Conrt

1. That the Appellant is a civil servant appointed against a vacant post at Lady
Reading Hospital, Peshawar and has started his career with zeal and

" dedication and served the public at latge on ‘several positions since his
appointment to the best of his abilities and full satisfaction of his supetiors
and since then he is performing his duties at the aforesaid hospital. Presently

I—— B /
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he is working as Junior C-]injc'al' Technician (Pathology). It is pertinent to
mention here that the Appellant is General Sectetary Paramiedical
Association LRH, Peshawat, a representative body ;md the provincial
chapter of Pakistan Para-Medic Association as well as the Appellant is
electéd President of Para Medical Association ILady R;ading Hospital,

. Peshawar.

: Thai_ the parent national level body is registered under the Societies
Regiéttation Act, 1960, the provincial chapter is also a duly recognized body
since 09.09.1970, while its constitution has been approved by Respondent
No. 1tGoV¢mment w.e.f. 09.08.1992.

. That upon promulgation of Khyber.- Pakhmnkhwa Medical Téachi_rlg
Institutions Reforrﬁs Act, 2015 (Khyber Pakhtunkhwa Act No. TV of 2015),
ParalMedjc Asso.ciz-ltion, LRH, Peshawar- ﬁled a Writ. Petiﬁon No. 26-43.—‘
P/2015 questioning creation of surplus pool, asked for directorship for the
Paramedics in the Boards of Governor of MTI and questioned the clause of
" “dll further order”. -
| _ | .

. That this Writ Petition was taken up for heating alongside numerous other
wiit petitions by 2 larger Bench sb specially constituted to deal with matters
of vires of the Act, 2015 ibid and other related issues. It is a matter of
record that while dismissing other Petitions against the vires. of the Act,
Writ Petition No. 2643-P/2015 was partially accepted in Judgment and
Otder of the Honorable Larger Bench dated 23.12.2015 as this Honorable
Court while acknowledging and appreciating the merits of the matters
agitated by paramedics, allowed their plea against “further orders” and- their

representation in Board of Governors.

. That seeking enforcement of consu'.td'tion’al rights through a Constitutional
Petitjbn was not taken in good grace either by the Respondents or for that
matter by the Chairman Board of ‘Governor, LRH Peshawar, who is
championing the cause of so-called reforms in MTTs and is acting as quasi
advisor to the Respondent Government. He had been heard saying
numerously that he would make sure that no one can stay in MTIs if .he s -

challenging him or questioning his wisdom and authority.




6. That while momentarily parting from the discussion at hand, it is significant

to point out that while misinterpreting a certain part of the Judgment of the

' larger Bench dated 23.12.2015, Respondent No. 1 Government through a

Notification No. SOR-I)/E&D/1-6/2009 dated 08.02.2016, while
purportedly exercising powers under Section 4 of the West Pakistan
Essential Serviceé (Maintenance) Act, 1958 and in total defiance to the very
intent and spirit of the Act, 2015 has issued direction to all the persons
working or engaged in the Medical Teaching Institutes not to leave their

place of duty without prior permission of the competent authority.

. That meanwhile, Government took certain steps to dissolve Post Graduate

Medical Institute (PGMI) that wound up concerned doctors. Demands were

also being raised for grant of health professional allowance. In this

backdrop, Respondent No. 1 issued the Notification under Essential

Services Act. While displeased with this Notification and so-called -

imposition of emergency amongst other issues, Doctors working in these
Hospitals and MTIs started protesting against the Government. This
agitation aggravated further and some health professionals primarily led by
doctors announced strike on 09.02.2016. The fact of strike, led by doctors

was also widely reported both in print and electronic media.

. That after a couple of days of negotiations, all the demands of doctors were

acceded to and they were all let off, without any proceedings but the poor

low-paid paramedics who had no visibility whatsoever in the so-called strike

- and had not been concerned with any ER or OTs are being punishéd

without the mandate of law.

. That while seized of an opportunity to get fid of office bearers and some 6f

the members of Para Medical Associaﬁon, and .whjle actuated with clear mala
fide and political agenda, Respondents instead of proceeding against doctors,
chose to victimize low-paid employees while showing more loyalty to the
Chairman Board of Governors LRH, issued an office otder beaﬁng No.

2017-24/E-V DATED 01/02/2016 wherein he transferred the appellant of

his duties in absolute ignorance and violation of attending law and

circumstances. It is importaglt to point out that the appellant is a permanent

civil servant and office bearer of the association therefore cannot be left at




- the mercy of Respondents and there most influential political figure whom
have no authority to issue any otder or treat the appellant in any manner, in
grave infraction and defiance of the law on question. Thus the Appellant,
along with other office bearers, was thus ordered to be transferred out of his
concerned MTI to a far flung place of the Province by virtue of Office

Orders dated 01.02.2016 issued by Respondent No. 2.
(Copy of the transfer order is Annexure “A”)

10. That the appellant, while \x;as having no other remedy, filed depattmental
"appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 to the
Respondent. No.1 being Competent Authority in hope that he will get reblief
from that forum but in vain as over a year has been passed and yet no
fruitful result has been given to the. appellant and still his Departmental
Appeals/Representations is pending before the Departmenfal Authority

who was under legal obligation to decide the same within statutory period.

(Copy of the Departmental Appeal is annexure “B”)

11.That the Appellant along with rﬁany others were aggrieved of the Transfer
otders made under the garb-of Essential Service (Maintenénce) Act, 1958 or -
~otherwise (hereinafter referred to as “irnpugned- orders” for facility of
reference only) cha]ienged the same before the Honorable Peshawar High
Court by way of W.P. No. 557-P/2016 titled as ‘f[oharAli and Othets vs
Government of Khyber Pakhtunkhwa etc” wherein interim relief was
granted to the Appellant alor;g with nﬁany others which remained intact for
over a year or so but the case was heard by a Division Bench of the
Peshawar High Court on 25.04.2017 whetein they have heard the arguments
at length but unfortuﬁately the aforesaid petition was dismissed while
holding that the Appellant and others are civil servants and their gtievances
relate to the terms and conditions of the setvice therefore the approptiate

remedy for seeking the redressal of their grievance is Setvices Tribunal.

12.That soon after the decision rendeted by this Honorable Coutt in W.P 557-
P/2016, the Respondent No.4 issued relieving order No. .6308-
15/HD/LRH dated 05.05.2017 of the Appellant and directed him to
report to the office of Respondent No.2. Further on 10/05/2017 the




Resf)ondent No.2 issued office order No. 6360-68 /AE/VI and directed
the appellant and others to teport to their new place of work. It is of
significance importance that Respondent No.4 1s not a competent Authority
to telieve the Appellant therefore his- act of relieving the Appellant is in total

defiance of the law and policy.

(Copy of the Relieving Order and Reporting to new place are Annexure “C”)

%

13.That 1t 1s also worthwhile to point out that paramedical association LRH,

was allotted a separate office by the then Chief Executive of the Aforesaid
hospital wherein office bearers are easily accessible to all the association
members as well as the Appellant use the place for office purposes. It is a
poﬁcy of the provincial government, duly circulated in the Esta Code that
Office Bearers shall not normally be transferred during the currency of their
office therefore the Appellant rights are prdtected as per policy and is thus
not transferrable outside Lady Reading Hospital buf the Respondent No. 2
issued Transfer and Posting Order of Appellant, while ignoring the

aforesaid policy and settled legal position qua union member employees, to

. far flung area of the province.

14.That it 1s also of great importance to mention here that paramedical

association V'has. been given due representation by the Government as vide
letter No. SOH(III)/HD/3-5/Paramedics/2016 dated 17.10.2016 it has
been circulated to several departments related to health that whetever there
is a meeting related to paramedics so tepresentation of at least two of their
office bearers be ensured, which can be reflected frém minutes of the
meeting headed by Special Secretary for Health Department where two of

the office bearers, including the Appellant, attended the meedng.

15.That it is also important to point out that due to the afore stated strikes ctc

39 employees of Ayub Teaching Hospital were also transferred out to far
flung areas of the province but due to the intervention of the Special
Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer orders of all
the 39 employees were recalled and they were remained at their earlier

places of wotk.

16.That consequent upon the decision rendered by fhe Honorable Peshawar

High Court, Appellant, who had bonfidely believed that their remedy was

genuinely claimed before the High Court and thus he had sought remedy
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before the wrong forum, consequently filed a Service Appeal No. 468- -

P/2017 befote the honotable Setvice Ttibunal along with application for
" condonation of delay but unfortuﬁately the same WéS dismissed by this
honorable Tribunal while not condoning the delay that too when the
Appellant had bonafidely and diligently pursued his remedy before High
Court as he was transferred in the garb of punishment allegedly for violation
of KP Essential Services (Maintenance) Act, 1958, which is not terms and
conditions ipso jure.

(Copy of the Appeal 468-P/2017 and Otder thereupon is Annexure “D”)

17.That, on the other side, the Honorable Peshawar High Court has

intervened in a similar matter and has magnanimously passed a Judgment

and Ordér dﬁted 15.11.2017 in WP.555-D/2017, while rescued the

Appellant and held as:

“it clearly indicates that for all intents and
purposes, the Petitioner was a Government Servant
according to his appointment order and was to be
dealt with in accordance with the Government
rules and MTI has nothing to do with his services
particularly when the Petitioner has not joined
MTI and thus, the impugned order dated
09.05.2017 is not sustainable.

6. For the reasons mentioned above, we allow this
petition and declare the impilgned order dated
09.05.2017 as illegal, without jurisdiction and
ineffective upon the rights of petitioner...”.

. Besides, this Honorable Tribunal has also intruded and rescued the

Appellant in a similar nature case through service appeal No. 480-P/2017

dated 15.12.2017 and consequently allowed the appeal and impugned

transfer order was set aside.

18.That in addition to the above, the Respondent No.2 while deciding the

departmental appeals of the class VI employees of the Lady Reading

Hospital elaborately discussed all the above legal and factual points and

- thereafter accepted the appeal of the class VI employees. It is important to

mention here that the Respondent No.2 also admits that the terms and
conditions of civil servants ate protected under section 16 of the MTI Act,

2015. He further admitted that if this practice continues so it will lead to

- unmanageable situation for the provincial exchequer.

.
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19. That, subsequent to the above, a note was moved on departmental appeal of

the Appellant for cancellation of the transfer otder issued by the
Respondent, wherein it has been mentioned that the c‘ivil setvants ate to be
dealt in accordance with the government rules and MTI has nothing to do
with them accordingly the para concerned was approved and resultantly
Notification No. 1092-98/AE-VI dated 24.01.2018 was issued wherein the
competent authority accepted the depaitmental appeals and cancelled the
impugned transfer orders.

(Copy of the order dated 24.01.2018 is Annexure “E”)

20. That thereafter the Appellant took a sigh of relief and believed that justice

has prevailed thus started performing his duties with more zeal and

enthusiasm then earlier but the above act was not taken in good grace by the
Chaitman BOG so he started pressunzmg the Respondent. No.2 to undo

the same which he can’t being functus officio_but most shockingly the

Respondent No.2Zwithout having authority revoked the order dated
24.01.2018 vide illegal office order No. 18920-912 /E-V dated 29.01.2018.
(Copy of the order dated 29.01.2018 is Annexure “F”)

21.That the Appellant while gravely aggrieved with the illegal order dated
29.01.2018 filed a departmental appeal to Respondent No.1 on 06.02.2018

but most unfortunately the same was regretted vide letter No. SOH-III/8-
60/2018(Roidat Shah & Others) dated the Peshawar 20.03.2018 (heremaftcr
to be called as 1mpugned order for facility of reference).

(Copy of the Departmental Appeal is Annexure “G”)

(Copy of the Order (.1ated 20.03.2018 is Annexure “H”)

. 22.That the Appellant while feeling gravely dissatisfied and aggrieved of the

impugned order dated 29.01.2018 and 20.03.2018.

Hence this appeal inter-alia on the following grounds:-

Grounds warranting this Appeal:

justification and are therefore liable to be reversed.

illegal, unlawful, without lawful authority and thus of no legal effect.

b. Because the impugned ordersate passed without any legal or plaumb]c

@

a. Because the impugned appellate orders dated 29.01.2018 and 20.03.2018 are -




. Because the Respondent No.2 being Functus Officio has got no authority

whatsoever to pass such an illegal order.

. Because the departmental appeal of the Appellant has once been accepted

thus its annulment on the whims of the Chairman BOG Lady Reading
Hospital is illegal, unlawful and without lawful authority.

. Because 1n similar nature case the Honorable Peshawar High Coutt, Peshawar

in its Judgment and Order dated 15.11.2017 has rescued the Appellant therein

while stating therein that the civil servants are to be dealt in accordance with

the Government Rules and not under the MTT and by the MTT hierarchy.

-

Because similar stance has been adopted by this Honorable Tribunal in

Service Appeal No. 480/2017 while rescuing the Appellant.

. Because the impugned proceedings ate due to malafide on the part of

Respondents and are liable to be reversed on this score as well.

. Because the Respondents are travelling way beyond the scope and approach

adopted for others thus the approach adopted for the Appellant is hit by the
Article 10-A and 25 of the Constitution.

Because the Appellant is an office bearer of the employees association and
leaves no stone unturned for the betterment of their fraternity therefore he

cannot be transferred at single stroke of pen.

Because 39 other employees of Ayub Teaching Hospital were transferred due
to the same reason but there transfer order was cancelled on the next day
because they realized that civil servants as well as office bearers cannot be
transferred during their tenure as a punishment. The Chairman and BOG of
the AMC Teachihg Hospital MTI have not shown undue Aobduracy and
vendetta whereas the Chairman of the MTI LRH has been abusing his

positioﬁ and close relationship with Mr. Imran Khan (Chairman PTI) and thus

is browbeating and hoodwinking the government officials with impunity.




k. Because the Appellant is elected President of the Provincial Paramedical

Association as well as President Paramedical Assoctation Lady Reading

Hospitél therefore his rights are guaranteed and protected under the laws.

Because the misgivings of the Respoﬁdents against the Appellant is utterly
out of place as the Appellant has not resorted to any illegal activities, so alleged

against him.

. Because no provision of the Essential Service (Maintenance) Act, 1958
mandates any transfer. In fact, the Respondents, while posting the Appellant

out is committing an offense under the aforesaid Act, 1958,

. Because once the Essential Services (Maintenance) Act, 1958 is notified, no

employer can order transfers at all.

. Because impugned orders are passed in tone and tenor of “punishment”. No

minot or major punishment can be imposed without due process of law.

. Because the irﬁpugned orders are passed in total disregard of the KP

Efficiency and Discipline Rules, 2011.

. Because most surprisingly thé Appellants who are neither doctots nor care-
givers relating to emergency or for that matter operation theaters are being
allegedly prosecuted and punished for so called patients crying for survival.
How Office Assistants, Sweepers, Masalchi, bearers, lift operators and a few
clinical technicians are answerable for strike staged and held under the

leadership of doctors.

Because the very act of letting off the doctors and choosing to prosecute only
low-paid employees and that too as a punishment for approaching this

honorable court is not only smacked with partiality, unfairness and nepotism

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.




. Because the Constitution of the Islamic Republic of Pakistan confers right on
every citizen of forming of an association as well as grants freedom of
assembly in the form of protest or otherwise thus the impugned order is

violative of Article of 16 and 17 of the Constitution, 1973.

Because as held numerously by superior judiciary including the apex Supreme
Court of Pakistan, no ctvil servant can be transferred except for public interest
whereas the impugned transfer order is clearly having a color of punishment

and is done on so called administrative ground rather than public interest.

: Bécéuse as narrated in facts, appellant is office bearer of Para Medical
Association. It is a policy of the pfovincial govemrﬁent, duly circulated in the
Esta Code that Office Bearers shall not normally be transferred duting the

currency of their office to avoid unfair labour practices.

. Because the Respondents are acting in a manner clearly reeking

highhandedness, captice and victimization.

. Because the Respondents are bent to illegally discriminate amongst health
cate providers and paramedics without any teasonable justification or

classification.

. Because the impugned orders are made with sole purpose of creating terror
and deterrence in heart of doctors by making the Appellant as mere guinea pig

and scapegoat for no fault on their patt.

. Because recently the apex Supreme Court of Pakistan, while suspending a

Judgment of the Homnorable Balochistan High Court, has acknowledged -the

‘tight of peaceful protest and agitation for rights of the government employees

and declared any clog on it as excessive and illegal,

z. Because Respondents have not treated appellant in accordance with law, rules
and policy on subject and acted in violation of Article 4 of the Constitution of

Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned




transfer order, which is unjust, unfair and hence not sustainable in the eyes of

law.

aa. Because neither ESTA Code provisions does permit the Respondents to pass
the impugned transfer order nor the Khyber Pakhtunkhwa Government |
Servants (Conduct) Rules, 1987.

bb.Because even otherwise, as is apparent on the face of records, impugned
order is actuated with intent mala se as the Respondents are hell bent to get 11d

of the ﬁppe]lant at any costs solely on political considerations.

cc. Because since the Appellant is admittedly President of the PPMA who cannot
be transferred out of his place of duty since completion of his office tenure as

- pet Policy.

dd. Because the impugned transfer order is cleatly motivated with mala fide
rather than made in public interest. As the record suggests, the appellant and
his co]leagues are victimized for ulterlor motives of the Chairman Board of

Governors, Lady Readmg Hospltal

ee. Because even the KP MTI Act, 2015 also protects the services of Appellant.

ff. Because in similar circumstances, the Honorable Peshawar High Court and

Honorable Services Tribunal has allowed relief in aid of justice.

gg. Because neither the Khyber Pakhtunkhwa Government Servants (Conduct)
Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 empowets the

Respondents to pass the impugned orders.

hh. Because the Appellate authority after accepting the appeal of the Appellant
’V'ide order dated-24.01.2018 had nullified the transfer orders eatlier issued.
Once deciding the appeal, the appellate authority was no more seized with the

lis and lhac_i no legal authotity whatsoever to.again reverse the said orders on

29.01.2018 and once again decide the matter‘against the Appellant.

. Because the impugned order dated 29.01.2018 and that the consequent

refusal of appeal/representation are illegal, unlawful, without lawful authority

and thus of no legal effect.
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). Becauée once the transfer orciers were vacated upon accepting the appeal of |
the Peﬁu’one; and others, ca.néellin.g the appellate order amounted to transfer
order afresh which was never made in the pubﬁc interest but was cleérly
becausé of the pressure and duress exercised by the Chairman BOG MTi
LRH. |

kk. Because once the eatlier transfer orders were cancelled, the Appellant was
restoréd-‘ to his original position and could only be transferted in public
interest. On the contrary, the Appellant‘was effectually retransferred without
being do in public interest when the Appellate authority, under the dutess and
pressu£§ of Chaitman BOG MTI, cancelled and withdrawn his 'dppgﬂafe order

on 29.01.2018 which order is cleatly smacked with mala fide of law and fact.

1. Because the terms and condition of the Appellant and other civil servants are
duly saved by virtue of Section 16 of the MTI Reforms Act, 2015 (as amended
from time to time) and he cannot be adversely. effected because of the

4

reVengeful attitude of the Chairman BOG;

mm. Because the impugned order dated 29.01.2018 is without jurisdiction

and 1s cleatly a colorful exercise of authority.

nn. Because appellant will raise other grounds at the time of arguments with the

ptiot permission of the Court.

It is therefore most humbly prayed that on acceptance of the instant appeal,

the impugned Appellate order NO. SOH-TI1/8-60/2018 (ROIDAR SHAH &

OTHERS) Dated 20/03/2018 by virtue of which the Appeal filed by the appellant

dated 06.02.2018 was regretted- may graciously be set aside along with original

. impugned order dated 29.01.2018 and the Appellant may kindly be brought back to
i R '

7
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“his position pﬁor to 09.02.2016.Any other relief not specifically asked for'may also be

: granted to the appellant if deemed fit, just and appropuate. W |

Appellant

Through |

Shumail Ahmad'‘Butt,

Advocate Supreme Court of
Pakistan

H Bilal Khan
Advocate High Court) 2)

Peshawar

AFFIDAVIT

I, Muhammad Riaz Barki, Junior Clinical Technician (Pathology), (General
Sectetary Paramedic Association, LRH), Presently posted at MTT, LRH, Peshawar,
) Presently posted at MTI, LRH, Peshawar, do herby solemnly declare that the

accompanying Appeal is true and cotrect to the best of my Knowledge and belief and

: nothing has been concealed from this Honorable Tribunal. %ﬁ

_ DEPONENT
\\
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Service Appeal No.

Muhammad Riaz Barki

Versus

I,

“BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

/2018

The Govt. of KPK and Others

Addresses of the Parties

Appellant
Muhammad Riaz Barki,
- Juntor Clinical Technician (Pathology),

- (General Secretary Paramedic Association, LRH),

Presently posted at MTI, LRH,
Peshawar,

Respdndents «

1. Government of Khyber Pakhtunkhwa,
Through Secretary, Health Department
C1v1l Secretariat, Peshawat. »

2. Directorate General Health Services,
Through Ditrector General,
Attached Department Complex,
Khyber Road, Peshawar.

3. Secretary Establishment,
Government of Khyber Pakhtunkhwa,
Peshawar.

4. Hospital Director,

MTI, Lady Reading Hosthal
Peshawar

Through

. Appellant

5 D
Shumai} Ahmad Butt,

Advocate Supteme Court of
Pakistan
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LBEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service' Appeal No /2018
Muhammad Riaz Barki
Versus

The Govt. of KPK and Others

Application for Interim Relief in shape of suspension of

- Operation of Impugned Appellate order dated 29.01.2018
and 20.03.2018

May it please this Honorable Court
The Applicant/ Appellant very humbly submit as under:

- 1) That the Applicant/ Appellant has filed the above-titled Appeal before this
honorable Tribunal today in which no date of hearing has yet been fixed.

2)» That the Applicant/ Appellant has got a prima facie case and is very much
sanguine of its success.

3) That balance of convenience has got a clear verge in favor of the applicant/
Appellant.

4) That content of the accompanying Appeal may kindly be considered as integral
part and parcel of this application,

It is therefore most humbly prayed. that on acceptance of this Applicétion the
impugned appellate orders date 29.01.2018 and 20.03.2018 may graciously be

suspended till final decision of the Appeal.
Appellant ?
Shumail Ahmad Butt,

Advocate Supreme Coutt of
Pakistan

& (a0 w2l

H Bilal Khan
Advocate High Court

Awwﬁdavn

It is solemnly affirmed on oath that the contents of this apphcauon are true and correct and nothing has been

concealed from thls Honorable Tribunal.
" : _ /é@; Deponent
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Ref: .

PR

OV
.

AL PARAMEDICAL ASSOCIATION
ER PAKHTUNKHWA ;.0 '3/

NCH

)\\ i I ET B WG D 3
“Registration Bl Dated: Oth: Septernber:1970.
2resident S T | Y Seoﬁgfgj??:}A H
resi : - VT :
TOMH AR -UD-DIN BURKI -+ SYED '
]OH'\AR 4 ?1, ) SIRI;:&{]—S Dialysis, [.L.3 ' Bsc(H) Physiotherapy,M.A
3sc(H) Radiology Cell:0333-9150606 : Cell:0333-9131180

2ell: 0334-9105846

Date:—23/02/2016

PIEG/PPMA-KP KK

%

wough:

The Secretary,

Health Department,

Govt. of Khyber Pakhtunkhwa,
Peshawar.

Proper channel,

'BJECT: APPEAL FOR CANCELLATION OF TRANSFER ORDERS OF OFFICE BEARERS IN

sp. Sir,

.
I\
=

Y
ANy
\

T

)

\\/\
)
=

RESPECT OF VARIOUS CATEGORIES OF PARAMEDICS, NURSES, CLASS-1V,
CLERKS AND SANITATION STAFF. ' .

We, the cabinet members of Provincial Paramedical Association, Khyber Pakhtunkhwa

have the honour to state that various categories of subject staff of Health Department, Khyber
‘Pakhtunkhwa working in MTI’s including Lady Reading Hospital and Khyber Teaching

Hospitals, Peshawar have been transferred on 01-0222016. & 11-02-2016 (majority of them are

office bearers of various Associations), (copics altached), as a result of punishment on account of

peaceful protest throughout the Province of al] staff including teaching faculty, doctors etc. but
only subject categories have been (ransferred mcluding Paramedics, Nurses, Class-lv, Clerks
And Sanitation Staff, : ,

Similarly above categories of 39 numbers of staff were also transferred from Ayub
Teaching Hospital & Complex, Abbottabad (copies altached), but later on their transfers have
been cancelled Aby the worthy Chief Minister, & Health Department. Khyber Pakhtunkhwa on
recommendation of M, Mushtaq Ghani, Advisor to CM for Information & Higher Education,
KPK (copies attached).

It is therefore, humbly requested to your good self to kindly cancel transfer orders of the

above mentioned staff and office bearers of various associations in the best interest of

employees, institution and public and for smooth functioning of health institutions,

. Thanking you in anticipation.
Copy for information and n/a to:

I. Director General Health Services KPK.

Sincerely yours,

AT Y /.
Syed Roidar Shah

. Secretary General, PPMA, KPK

> ~ President PMA, LRH
President Health Employces
Coordination Council LRH,
Cell #0333-9131180

Nt
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FEICE ORDER

. In pursuance of office order No.GBOS-IS/HD/LRJ-i dated 05.05.2017, this Direclorate
O'fﬁce‘Orders'bearing No.2267~84/AE-‘/J dated 09.92,2016, No. 2308-20/AF-v] dated 16.02.201¢,
ﬁ!o.2017~24»/E-V dated 01.02.2016, No. 2441-55/AE-v| dated 17.02.2016, No. SOH-H!/I-I/.?OIG dated
15.02.20106, No.2456-69/AE-VJ dai‘cd 17.02.2016 & No.l?SO-SB/Pcrsorme! dat‘eci 11.03.2016 stand

“restored.

All the Officers/ Officials arc hereby relicvo and directed (o FEpOrt to their new place of

posting immediately,
‘ ‘ SU/XXXRx XX
DIRECTOR GENERAL HEALTH

: ‘ SERV]CES, K.P.K PESHAWAR.
7 Mo, 6360-0,8/A¢-v; _ ’ Dated: 1p/05/2017

Cory forwarded o the:- .
Lo 1S1e Senior Minister for Health Khyber Pakhtunkhwa Peshawar,
& PSto Secrctary to Govt: of Khyber Palchtunkhwa Mealth Department Peshawar,
2. Accountant General Khyber Pakhtunkhwa Peshawar, .
1. Houpital Director MTI/LRH Peshawar w/rto his letter referied to above,
5. Hospital Director MTI/KTHPeshawar. :
6.
7.
8.

Meodical Superintendents DI-fQ/Tea'ching Hospitals Did.khan, kpa Kohat, sGTH Swat, Battagram,
Medical Supen‘ntendent Govt: Naseerullah Khan Babar Memorial Hospitaj Peshawar, '
Med.‘cal'.lSuperintendent Service Hospital Peshawar, '

9. DHOs Swalbj, Kohistan, ‘

10. Accountant DGHS Khyber Pakht'unkhwa‘Peshawar.

11 P.Ato DGHS Khyber Pakhtunkhwa Peshawar,

12. Ofﬁcers/ofﬁciais concerned.

Forinformation and necessary acticn.

(/\\,_’,.l/‘* e
DJRECTOP&L'}}\- ERAL f'.'.’fﬂ\LT'H
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. “’I{ 30.11.2017 Counsel for the appellant, Mr. Usman Ghani, District, Attorney
‘ alongwith Mr. Javed Igbal Gulbela, Legal Advisor and Mr. Muzammil

Khan, Legal Advisor for respondents present. Arguments heard and record

perused. ' ' &
'd

This appeal 1s also dismissed as per detailed jtudgme'nt of today
~ placed on file in connected service appeal No. 458/2017 entitled “Syed
Roidar Shah-vs- The Govt: of Khyber Pakhtunkhwa through Secretary,

Health Department, Civil Secretariat, Peshawar and 3 others”. Parties are

left to bear their own cost. File be consi gned to the record room.

<

; . R

ikdounal,
Peshawar -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUAL,PESHAWAR, /¢

Appeal No. 458/2017

Date of Institution ... 12.05.2017

Date of Decision ...  30.11.2017

Syed Roidar Shah,

Clinical Technician(Pharmacy), -
(President Provincial Paramedic Association as well as
President Paramedical Association Lady Reading Hospital),
Presently posted at MTI,LRH, Peshawar. '

(Appellant)
VERSUS -

: 1. The Govt: of Khyber Pakhtunkhwa through Secretary,
Health Department, Civil Secretariat, Peshawar and 3
others. .

(Respondents)
MR. SHUMAIL AHMAD BUTT, |
‘Advocate ‘ ---  For appellant.
MR. MUZAMMIL KHAN,
Legal Advisor - ... For respondent no.4
MR. JAVED IQBAL GULBELA,
Legal Advisor S - --= For respondent no.4.

'MR. USMAN GHANI,

District Attorney ---  For official
respondents. '

- MR. NIAZ MUHAMMAD KHAN, " CHAIRMAN
MR. AHMAD HASSAN, " .. MEMBER(Executive)

ATTESTED
A/

CExASER
Kl:vbhor Pakhoeidiwa
Ser L Tritmnal,
RS CRH 5




B

Ced

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN.- ﬁ"'

This judgment shall dispose of the instant service
appeal as well as connected service appeals no. 465/2017
entitled Shams-Ut-Taj, no. 466/2017 entitled M.urad Ali, no.
467/2017 entitted Muhammad Ali, no. 468/2017 entitled
Muhammad Riaz Barki, no. 469/2017 entitied Shahid Masih
Gharui, no. 470/2017 entitled Mujahid Azim, no. 532/2017
entitled Rooh-ul-Amin no. 533/2017 entitled Niaz Muhammaa‘,
no. 534/2017 entitled Yaqoob Masih, no. 535/2017 entitled
Hamayun, no. 536/2017.entitled Noor Rehman, 537/2017
entitled Sartaj, no. 538/2017 Imdad Ullah, no. 539/2I017
entitled Johar Ali, no. 540/2-017 entitled Ms. Sajida_Parveen,
no., 541/2017 éntitled Ms. Gulshan Ara, no. 54'2/2017 entitled
Ms. Sumbal Firdous, no. 543/2017 entitled Ms. Aster
Shaheen,~no. 544/2017 eﬁtitled Bilgees 'Rana, no. 511/2017
entitled Muhammad Asim, no. 527/2017 entitled Isam Gul
and no. 552/2017 entitled Farrukh Jalil as similar questions of

law and facts are involved therein.

ATTESTED

EXA ER
Khvber Pakhiunkhwa
Servie? Trikunal,
Peshawar
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2. Arguments of the learned counsel for the partiesf heard

and record perused. ‘ , _
& -
| <«

EACTS
3. The appellants were transferred thréugh an order dated
09.02.2016 agaiﬁst which they filed departmental appeals on
23.02.2016 and then the appellants filed writ petition -on
17.02.2016 and the worthy Peshawar High Court, Peshawar
through its judgment dated 25.04.2017 dismissed the ‘writ
petltton on the ground of jurisdiction in view of Artlcle 212 of
the Constututlon of the Islamic Republic of Pak|stan and

thereafter they filed the instant service appeals on

112.05.2017.

ARGUMENTS

4. Learned counsel for the appéllant argued that delay .in
filing present service appeals was due to confusuon qua
]UFISdlCtIOﬂ of the Service Tribunal. As in the lmpugned
transfer orders there was mention of a law i.e West Pakistan -
Essential Services (Maintenance) Act 1958, which misled the

appellants in choosing the forum for redressal. That the

4)}‘ appellants in good faith believed that the above mentioned

did not fall within the terms and conditions of the civil




servants.and therefore, this Tribunal had no jurisdiction. That
tﬁe appellants then bonafidely, in good faith and with due-
diligence preferred writ petition for redressal of their remedy
before the worthy Peshawar High Court but unfortunéte’ly the
same could not hold good for their lordships of the Peshawar
High Court and the Peshawar High Court vide order dated
15.07.2017 dismissed the writ petition for want Qf
jurisdiction. He further argued that alongwith the
memorandum of appeals before this Tribunal the appellants
filed apbiications for condon‘ation of delay under Section-14 of

the Limitation Act 1908. He next contended that under

- Section-14- of the Limitation Act pursuing remedy before ',

wrong forum with due diligence and good faith is an-
esta‘biished ground for condonation of delay. He next
contended that such good faith and diue di!ig'ence can be
gathered from the circurﬁs_tances of the~ case argued by him
above. The circumstances were such in nature which would
result in presuming that the appellants were misted and then
they knocked the door of the 'Hon'ble Peshawar High Court.

The learned counsel for the appellants in order to augment

“¥s his stance relied upon the judgments reported as 2017 PLC
,)\' y . _
'f_fg.S) 692 and 2007 PLC (C.S) 870. The learned counsel for
. )\ . ’ .
f“;\

-~




the appellant then also argued the appeal on merits— by
highlightiﬁg that the Government was not authorized under
the West Pakistan Essential Services (Maintenéncej Act, 1958
to transfer the appéllants as the said law was in force at that
time. He part.ECUIarly referred to. Section-4 of the Act in this -
regard. He then went on to argue'that' in accordance with the
transfers/lpostings policy of thé Goye.rnment, the office
Beérers of the Association could not be transferred. That most
of the appellants are Office Bearers. That somé of the
appellants are menials which could alsp not be transferred out
of thé'District as per the Policy of the Provincial Government.
That the impugned orders speak on their own that all
tréhsfers wére made as punishment which is not approved by
" law and also by so many judgments of the Superior Courts.
That the impugned orders are therefore, vo‘id-orders and no

limitation, at all, shall run against the void orders which is an

admitted position of law at present.

5. On the other hand Legal Advisor for respondents argued
| that the present appeals are hopelessly time barred. That the

judgment pressed ihto service by the fearned counse! for the

qf‘)appellants reported as 2017 PLC (C.S) 692 was. passed under

d%%(glar circumstances as in the same judgment the writ
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was sent back_to the departmental authority for treating the
same as departmental appeal which is not the case here.

Learned Legal Advisor also relied upon judgment reported as

" 12010 SCMR 1982 in support of his arguments that limitation
is an issue which should be taken seriously. and not li'ghtly.'

The learned Legal Advisor further argued that filing of

departmental appeal by the appellants on 23.02.2016 itself
manifests that the appeliahtslknew. that the matter was of
one of the terms and conditions of civil servants and after the
filiné of that departmental appeal, appellants were boﬁnd to
have had recourse to Section-4 of the Khyber Pakhtunkhwa
Service Tribunal 1974 but instead the appellants filed the writ

petition before the Peshawar High Court which was not

allowed.
6. The learned District Attorney for official respondents

argued that the very departmgntal appeal is deféctive as the

same was filed by all the appellants jointly and under Rule-

3(2) of the Khyber Pakhtunkhwa Government Servants

(Appeal) Rules, 1986 joint appeal is not allowed. He further

argued that the application for condonatlon of delay is moved

W‘”J\mder Section-14 of the Limitation Act 1908 but under

s'egt‘,lon—9 of the Khyber Pakhtunkhwa Service Tribunal Act,

CAL
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1974 Section-14 is not applicable in-the proceedings before
this Tribunal. That this Tribunal has already given judgments
in two appeals No. 1395/2013 entitled “Momin Khan-vs-
Government” and No. 1396/2013 enti"tled “Zaheeru//_ah-vsf

Government” on 28.11.2017 in which the effect of judgment

reported as 2017 PLC(C.S) 692 has been discussed and the

~ period was not condoned due tc pursuing the case before

‘wrong forum. He further argued that the appellants were to

explain each and every day delay which has not been done by
the appellants.
CONCLUSION.

7.  This Tribunal is first to decide whefher the present
ap‘peals are within time and if not then this Tribunal cannot
discuss the merits of ‘the appeals. The -pivotal question fdr
determination to reach the conclusion is whether pursuing a
case before a wrong forum is a valid ground for condonation

of delay in appellate jurisdiction. The application for

‘condonation of delay is moved under section-14 of the

Limitation Act, 1908. Though Section-14 is not applicable in

the proceedings before this- Tribunal. The august Supreme

™"<Court of Pakistan in the judgment of Larger Bench reported as

2016 PLD 872 While discussi'ng'_the applicability of Section-14
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of the Limitation Act has decided that provision of Section-14

of the Limitation Act are not_applicable in all appeals even
before the normal Civil Courts. But again in the said very
judgmentit is held that wherever Secion-5 of the Limitation
‘Act is applicable then the reasons given in Sectiom-14 of the
Act can be taken into consideration for deciding the sufficient
cause. In the said very judgment the august Suprenﬁe Court
of Pakistan while discussing many judgments of the august
Supreme Court of Pakistan prior to 2016 has resolved the
issue once for all by declaring many judgments as per
incurium. In the judgment of thev'lafger Bench the august
Supreme Court of Pakistan has allowed the condonation on
- the ground of pursuing the remedy in good faith' and due
diligence and the august Supreme Court of pakistan has
further held in that very judgment that pursuing case in
wrong forum per se cannot be presumed to be vpursuing in
good faith and due diligence iness the valid and sufffcien_t
reasons-are given in the application for condonation of delay
which- misled the party or for that matter their counsel for.
choosing wrong forum. The judgment‘ relied 'L.Jpon by the
%counsel for the appellant reported as ZOQ7 PLC(C.S) 870 is
‘al% discussed in the judgment of larger- Bench mentionea"

< |
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above. This judgment has now merged in to the judgment of
the larger Bench. Now we are to see whether the appellants
have mentioned any ground in the a»pplication for con“_donation
Qf delay which misled them or their counsel to choose wrong
forum. if we go through the applications for condonation of
delay in these ap-peals there is only general mention of the .
appellants pgrsuing the case innocently a'nd bonafidly. No
particulars of the circumstances which misled the appel!ant_s-
to choose the wrong forum are méntioned. The learned
counsel for the appellants today added the ground which
misled the appellants for choosing the wrong forum but this
- ground is not available in the applicafions for condonation of
delay. The august Supreme Court of Pakistan in that very
judgment has also cited certain examples of misleading the
counsél or his client by formulating two questions on this very
Asubject. In question No.2 regarding Wro'ng édvice of the
counsel for. the appellant pursuing the remedy before the
wrong forum their lordshfp have added that the person
seeking condonation of delay must explain delay of each and
every day and should establish that the delay was caused by -

=+, reasons beyond control of that person (or counsel) and that
RN

SN
he>

was not indolent, negligent or careless in initiating and
N g , .

4 \
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pursuing the actionable right which had accrued in his favour.
Mere incompetence of the counsel, inadvertence, negligence
or ignorance of law is held to be no ground. One of such
examples given by their lordships is thatl of drawing the

: wrong decree sheet by the trial court as to valuation for the
purpose of appeal due to which a counsel was misled into
choosing the appellate forum was a valid ground. In ’rhis very
judgment actus-curiae per se has not been approved to be a
sweeping ground for condonation of delay'while answering
question no. 3. So in the light the judgment of the Larger
Bench the appellants have failed to mention the specific
ground' in the application for condonation which misled them
or thelr counsel for approachlng a wrong forum. Secondly, if
the arguments of the learned counsel for the appellants are
made part of this application then we are to see whether that
ground really misled the appellants “or their counsel to
approach the proper forum. As discussed above the crux of
the arguments of:the'learned counsel for the appellant"is that
th.e appellants/counsel were rnisled in believing becau-se'thle
impugned order had mentioned Act of 1958 which Act .was

fy)‘;;ot part of the terms and conditions of the civil servants and

h\&%?sj they approached the worthy Peshawar High Court. If

T e s T
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we go through the impugned order the said order has simply
transferred the appellants.'The transfefs are very much part
of the terms and condition of the civil servants under the
Khyber Pakhtunkhwa Civil Servants Act 1973. If any civil
Servan£ is transferred wrongly or in exercise of any of the
powers given other than the Khyber Pa-khtunkhwa Civil
Servants Act, 1973 the matter still remains that of transfér.
There arises no question of any misleading that how transfer
on the basis of'a law/rules other than Civil Servants Act or
Rules there-under fell outside the purview of this Tribunal.

Every day the civil servants are transferred on the basis of

wrong notifications, by applying wrong law or rules which give

cause of actibn_ to the Civil Servants to challenge the same
before this Tribunal. Mentioning of any right or Wrong Iaw‘
never misleads any person if the net outcome of the order is
transfer. So far as judgment reported as 2017 PLC (C.S) 692
is concerned that judgment has got no application to the
present appeal for the reason that in the said judgment the
departmental authority was directed to consider the writ
petition as departmentél appeal. Secondly in this judgment

')B,the judgment of larger Bench was hot considered. And if there

K
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ny discordance between judgments of the august Supreme
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Court of Pakistan the one of larger Bench shalll prevail. The
learned ;ounsel has’also ‘not'been abie to convince this
Tribunal that how the transfer orders are vbid and no
limitation shall run in thesejappea!s.'AII illlég‘al 'orders are not
void orders és is jurisprudentially settled. The objection of

learned District Attorney as to joint appeal is hot- fatal as no

penal consequences are mentioned and at the most it is

directory.

8. This Tribunal is therefore, of the view that no sufficient
cause has been shown by the appellants in pursuing ‘_their
cases before é wrong- forum and the application- for
condonation of delay cannot be acceptéd. All these alppea'ls
being time barred are dismissed. Parties are Ieff to bear their

own costs. File be consigned to the record room.

(NIAZ MUHAMMAD KHAN)

CHAIRMAN
(AHMAD HASSAN)
: MEMBER
ANNOUNCED
30.11.2017
Certifieq
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T EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIB

/ Service Appeal No._ 4 &8 /2017

/ \ ' K yhcs p U S m -.w-
b 5 e 51

uhammad Riaz Barki,
Junior Clinical Technician (Pathology), ' D.‘;ad (9 -9 20/7-
(General Secretary Paramedic Association, LRH), - :
Presently posted at MTI, LRH,
Peshawar. :
s Appellant

Versus

1. Government of Khyber Pakhtunkhwa,
Through Secretary, Health Department
Civil Secretariat, Peshawar.

.2 Directorate General Health Services,
Through Director General, :
Attached Department Complex,
Khyber Road, Peshawar.

3. Secretary Establishment,
Government of Khyber Pakhtunkhwa,
Peshawar.

4. Hospital Director,
MTI, Lady Reading Hospital,

............ Respondents

/4 fJ}, 5 SERVICE APPEAL UNDER SECTION4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED _TRANSFER _ORDER. NO. ' 2017-24/E-V__DATED
01/02/2016, RELIEVING ORDER No. 6308-15/HD/LRH DATED
05/05/2017 AND OFFICE ORDER NO. 636068/AE-VI DATED
10.05.2017 WHEREBY THE APPELLANT HAS BEEN TRANSFEERED

" FROM MTIL, LRH, PESHAWAR TO SAIDU GROUP OF HOSPITALS,
 SAIDU SHARIF SWAT «

mt May it please this Honorable Court

R R ——T———————




1. That the Appellant is a civil servant appointed agamst a vacant post at
Lady Reading Hospital, Peshawar and has started his career with zeal
and lde.dicati'on and served the public at large on several positions since
his appointment to the best of his abilities and full satisfaction of his

superiors and since then he is performing his duties at the aforesaid

hospital. Presently he is working as Junior Clinical Technician

(Pathology). It is pertinent to mention here that the Appellant is

Gen'exjeil Secretary Paramedical Associétion LRH, Peshawar, a

representative body and the provincial chapter of Pakistan Para-Medic

Association as well as the Appellant is elected President of Para Medical
| Ass‘o'ciation Lady Reading Hospital, Peshawar.

(Copies of notification as General Secretary PMA etc are annexure “A”)

2. That the parent national level body is registered under the Societies |
Registration Act, 1960, the provincial chapter s also a dtily recognized
body since 09.09.1970, while its constitution has been approved by
Respondent No. 1 Government w.e.f. 09.08.1992. |

(Copies of the documents of registration etc are Annexure “B”)

3. That upon prpmulgation of Khyber Pakhtunkhwa Medical Teaching

* Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of
2015), Para Medic Association, LRH, Peshawar filed a Writ Il’vetitior'x.
No. 2643-P/2015 questioning creation of surplus pﬁol,' asked for
directorship for the Paramedics in the Boards of vaernor of MTI and
questioﬁed the clause of “till further order”..

(Copy of the Writ Petition # 2643-P/2015 is Annexure “C”)

4, That this: Writ Petition was taken up for héaring alongside numerous
other writ petitions by a larger Bench so specially constituted to deal
with matters of vires of the Act, 2015 ibid and other related issues. It is |
a matter of record that while dismissing other Petitions against the

. vires of the Act, Writ Petition No. 2643-P/2015 was partially accepted

in Tudement and Order of the Hanarahle T.quér_anrh dated




.
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23.12.2015 as this Honorable' Court while acknowledging and -
appreciating the merits of the matters agitated by paramedics, allowed
their plea against “further orders” and their représentation in Board of

- Governors. | | (ﬁ b |

5. That seeking enforcement of constitutional rights through a

Constitutional Petition was not taken in good grace eitherrb)} the
Respondents or for that matter by the Chairman Board of Governor,
LRH Pesh'awar,.‘ who is championing the cause of so-called reforms in

- MTIs and is acfing as quasi advisor to the Respondent Government. He
had been heard saying numerously that he would make sure that no
one can stay in MTIs if he is challenging him or questioning his
wisdom and authority. | . B

6. That it is worth mentioning that Appellant being low paid staff

- working as Junior Clinical Technician(Pgtholdgy) at Medical Teaching ‘
Institute namely Lady Reading Hospital and has not opted MTI service
and is thus v&orking in direct control and supetvision of Respondents
No.1 to 3 as amended Section 16 of Khyber Pakhtunkhwa Medical
Teaching Institutions Reforms 'Act, 2015 states that all civil servants
serving in MTIs may within a period to be notified by the Government;
opt for employment of MTI, their servi'ce stru::tufe, promotion and
disciplinary matters etc but fortunately or otherwise the period has not
been yet notified by the Government. _

(Copy of the MTI Amended Act, 2015 is Annexure “D”)

7. That while moméntarily parting from the .discussion at hand, it is
significant to point out that while misinterpreting a certain part of the:
Judgmeht of the larger Bench dated 23.12.2015, Respondent No. 1
Government through a Notification ' No. SOR-I)/E&D/1-6/2009
dated 08.02.2016, while purportedly exercising p;wlers under Section 4
of the West Pakistan Essential Services (Maintenance) Act, 1958 and in
total defiance to the very intent and spirit of the Act, 2015 has issued
direction to all the ..pérsons ‘working or engaged in the Medical
Teaching Institutes not to leave théir place of duty without prior

permission of the competent authority.

_‘%’
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(Copy of the Notification under Essential Services Act is Annexure “E”)

(Copy of the WP Essential Services (Maintenance) Act, 1958 is Annexure “F”)
L«

That meénwhile, Government took certain steps to dissolvé Post
Graduate Medical Institute (PGMI) that wound up concerned doctors. |
Demands were also being raised for grant of health professional
allowance. In this backdrop, Respondent No. 1 1ssued the Notification
under Essential Services Act. Whlle displeased Wlth this Notification
and so-called imposition of emergency amongst other issues, Doctors
working in these Hospitals and MTIs stai'teci protesting against the
Government. This agitation aggravated further and some health
professionals primarily led by doctors announced strike on 09.02.2016,.
The fact of strike, led by doctors was also widely /repo'rted both in print
and electronic media. | |

(Copies of press clippings are Annexure “G”)

. That after a couple of days of negotiations, all the demands of doctors

were acceded to and they were all let off, without any proceedings but
the poor low-paid paramedics who had no &isibility whatsoever in the
so-called strike and had not been concerned with any ER or OTs are
being punished Wxthout the mandate of law.

(Copies of the news reporting calling off of the strike are Anncxure “H”)

That while seized of an opportunity to get rid of office bearers and
some of the members of Para Medical Association, and while actuated

with clear mala fide and political agenda, Respondents instead of -

- proceeding against doctors, chose to victimize low-paid employees

while showing more '-Io}?alty to .the Chairman Board of Governors

LRH, issued an offxce order bearmg No. '2017-24/E-V DATED‘

01/02/2016 wherein he transferred the appellant of his duties in

absolute ignorance and violation of attending law and circumstances. It

is important to point out that the appellant is a permanent civil servant

and office bearer of the association therefore cannot be left at the

mercy of Respondents and there most influential political figure whom
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N manner, in grave infraction and defiance of the law on question. Thus
the Appellant, along with other office bearers, was thus ordered to be
transferred out of his concerned MTI to a far flung place of the |

Province by virtue of Office Orders dated 01.02.2016 issued by
Respondent No. 2. '

- (Copy of the transfer order is Annexure “I”)

B
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11.Thau the "appellant, while was having no ofchér' kfemedy, filed

~ departmental appeal bearing No. 34 i/ 16/PPMA-KPK dated 23.02.2016
to the Respondent. No.1 being Competent Autho.rity in hopeethat he
will get relief from that fox;um but in vain as over a year has been .
passed and yet no fruitful result has been given to the appellant and still
his Depért_mental Appeals/Representations is pending before the
Departmental Authority who was @nder legal obligation to decide the

same within statutory period.

(Copy of the Departmental Appeal is annexure “j”)

12.That the APﬁellant'along with many others were aggrieved . of the -
Transfer orders made under the garb of Essential Serv1ce (Mamtenance)
| Act, 1958 or otherwise (heremafter referred to as “impugned orders”
| fof. facility of reference only) challenged the same before the Honorable
Peshawar High Court by way of W.P. No. 557-P/2016 titled as “Johar |
Ali and Others vs Government of Kbyber Pakhtunkbwa etc” Wheréin |
interim relief was granted to the Appellant along with many éthcrs -
which remained intact for over a year or so Eut the case was heard by a
Division Bench of the Peshawar High Court on 25.04.2017 wherein
they have heard the arguments at length but unfortunately the
aforesaid petition was dismissed Whlle holding that the Appellant and
) others are civil servants and their grievances relate to the terms and
conditions of the service therefore the appropriate remedy for seeking . -

the redressal of their grievance is Services Tribunal.
. /

(Copy of the WP.557.P/2016 and Judgment dated 25.04.2017 is Annexure “K”)

13. That soon after the decision rendered by this Honorable Court in W.P

RE7.D/INA +hoa Racnandent Na 4 fccned relisvino arder Nao 6308.




i y ‘{,\_ - 15/HD/LRH dated 05.05.2017 of the Appellant and directe him to
report to the office of Respondent No.2. Further on 10/05/2017 the .
Respondent No.2 issued office order No. 6360-68/AE/VI and ,

directed the appellant and others to report to their new place of work. -
It is of significance importance that Respohdent No.4 is not a
competent Authority to relieve the Appellant therefore his act of

relieving the Appellant is in total defiance of the law and policy.

(Copy of the Relieving Order and Reporting to new place are Annexure “L”)

. 14.That it is also worthwhile fo point out that paramedical association
: LRH, was allotted a separate office by the. then Chief Executive of the
: Aforesaid hospital wherein office beare’fs are easily accessible to all the
_association members as well as the Appellant use the place for office

purposes. It is a policy of the provinciél government, duly circulated in

‘the Esta Code ‘that Office Bearers shall not ﬁo;mélly be transferred
during the currency of their office therefore the Appellant rights are

protected as per policy and is thus not transferrable outside Lady

e gt At

Reading Hospital but the Respondent No. 2 issued Transfer and
Posting Order of Appellant, while ignoring the aforesaid policy and

s

i e e S TR AR T AT

settled legal position qua union member émployees, to District Kohat.

(Copy of the allotment of the office to PMA is Annexure “M”)
(Copy of the Government policy is Annexure “N”)

15.That it is also of great xmportance to mention here that ‘paramedical
association has been given due representauon by the Government as

- vide letter No. SOH(II)/HD/3-5/Paramedics/2016 dated 17. 10.2016 it
has been circulated to several departments related to health that

" wherever there is a meeting related to p#ramediés so representation of
at least two of their officé bearers be ensured, which can be reflected

from minutes of the meeting headed by Special Secretary for Health

Department where two of the office bearers, including the Appellant,

attended the meeting,

-
@
i
£
7

(Copy of the notification and minutes are Annexure “O”)
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16.That even previously the Honorable Peshawar High Court as well as
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-this Honorable Forum has intervéred and through interim relief

prevented adverse action against Petrtloner(s)/ Appellant who are being

victimized for thelr stance against the Government or who are office

-bearers of association. ' /%'/

(Copy of the Order of this Honorable Court is Annexure “P”)

17.That it is also important to point, out. that due to the afore stated strikes
etc 39 employees of Ayub Teaching Hospital were also transferred out
to far flung areas of the province but due to the 1ntervent1on of the
Special Assistant to Chief Mxmster, Mushtaq Ahmad Ghani the transfer
orders of all the 39 employees were recalled and they were remamed at
their earlier places of work.

. (Copy of the Order pertaining to ATH is Annexure “Q”)
18. That feehng gravely dissatisfied and aggrieved of the impugned order

Hence this appeal inter-alia on the followmg grounds:-

Grounds warranting this Appeal:

: Because the impugned order is illegal, unlawful, without lawful authority.

and thus of rio legal effect.

. Because the impugned transfer order is passed without any legal or

plausible justification and is therefore hable to be reversed.

. Because the Appellant and other office bearers have been allotted office at:

the Lady Reading Hospital for the betterment of their fraternity therefore

he cannot be transferred at smgle stroke of pen

. Because 39 other employees of Ayub teaching Hosp1tal were transferred

due to the same reason but there transfer order was cancelled on the next
day because they realized that civil servants as Well as office bearers

cannot be transferred during their tenure.

Because the Appellant is elected General Secretary of the Paramedrcal
Association Lady Reading Hospital therefore his nghts are guaranteed

and protected under the laws,
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. Because the misgivings of. the Respondents agamst the Appellant is

utterly out of place as the Appellant has not resorted to any illegal

~ activities, so alleged against him, - 7 % Py

. Because no provision of the Essential Service (Maintenance) Act, 1958

mandates any transfer. In fact, the Respondents, while posting the ,

Appellant out is commiitting an offense under the aforesaid Act 1958,

. Because once the Essential Services (Mamtenance) Act, 1958 is notxfled

no employer can order transfers atall.

3 Because xmpugned orders are passed in tone and tenor of “punishment”.
No minor or major punishment can be imposed without due process of

law.

. Because the impugned orders are passed in total disregard of the KP

Efficiency and Discipline Rules, 2011.

3 Because most surprisingly the Appellant who i is neither doctor nor care-
~ giver relatmg to emergency or for that matter operation theaters are belng
| allegedly prosecuted and punished for so called patients crying for

surv1va1 How Office Assistants, Sweepers, Masalchi, bearers, ift

operators and a few clinical techmaans are answerable for stnke staged

and held under the leadersh1p of doctors.

. Because the ‘very act of letting off the docto‘rs and choosing to prosecute

only low-paid employees and that too as a punishment for approachmg

this honorable court is not only smacked with partiality, unfairness and

nepotism but is a clear violation of Article. 4, 5,725, 37 and 38 of the

Constltutron

- Because the Constitution of the Islamic Republic of Pakxstan confers

right on every citizen of forming of an association as well as grants
freedom of assembly in the form of protest or otherwrse thus the

1mpugned order is violative of Article of 16 and 17 of the Consututron
- 1973,

- AT LR A S
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- Because as held numerously by superior judiciary inciuding the apex

Supreme Court of Pakistar, no civil servant can be transferred except for

public interest whereas the impugned transfer order is clearly having a

color of punishment and is done on so called administrative ground

rather than public interest.

. Because as narrated in facts, appellant is office bearer of Para Medical
“Association. It isa policy of the provincial government, duly circulated in

‘the Esta Code that Office Bearers shall not normally be transferred

during the currency of their office to avoid unfair labour practices..

. Becanse the Respondents are acting in -a manner clearly reeking

highhandedness, caprice and victimization.

. Because the Respondents are bent'to illegally discriminatc amongst health

care providers and paramedlcs ‘without any reasonable justification. or

c1a531f1cat10n

. Because the 1mpugned orders arc made with sole purpose of creating

terror and deterrence in heart of doctors by making the Appellant as

mere guinea pig and scapegoat for no fault on their part.

. Because recently the apex Supreme Court of Pak1stan, while suspending a

]udgment of the Honorable Balochlstan ngh Court, has acknowledged

the right of peaceful protest and agitation for rights of the government
employees and declared any clog on it as excessive and illegal.

(Copy of the press clippings reporting Supreme Court ]udgment are Annexure “R”)

. Because Respondents have not treated ‘appellant in accordance with law,

rules and policy on subject and acted in violation of Article 4 of the

Constitution of Islamic Republic of Pakistan 1573 and unlawfully issued

the impugned transfer order, which is unjust, unfair and hence not

" sustainable in the eyes of law.

P L S e .




% . Because neither ESTA Code provisions does permit the Respondents to

pass the impugned transfer order nor the Khyber Pakhtunkhwa

- Government Servants (Conduct) Rules, 1987. = 4%4,

4

v. Because even otherwise, as is apparent on the face of records, impugned
order is actuated with intent mala se as the Respondents are hell bent to

get rid of the appellant at any costs solely on political considerations.

w. Because since the Appellant is admittedly General Secretary, of the PMA
- LRH, who cannot be transferred out of his place of duty since

completion of his office tenure as per Policy.

X. Because the impugned transfer order is clearly motivated with mala fide
rather than made in pubhc interest. As the record suggests, the appellant
and his colleagues are victimized for ulterior motives of the Chairman

Board of Governors, Lady Reading Hospital.

y. Because even the KP MTI Act, 2015 also protects the services of

Appellant

‘z. Because in similar circumstances, the Honorable Peshawar ngh Court'

and Honorable Servxces Tribunal has allowed relief in aid of justice.
aa. Because neither the Khyber Pakhtunkhwe Government Servants
(Conduct) Rules, 1987 nor the Essential Services (Mamtenance) Act, 1958

empowers the Respondents to pass the impugned orders.

bb. Because appellant will raise other grounds at the time of arguments

‘with the prior permission of the Court.




'.'/ - It is therefore most humbly prayed that on acceptance of

‘the instant appeal, the impugned transfer order. No. 2017-24/E-V
DATED 01/02/2016, RELIEVING ORDER No.  6308-15/HD/LRH
- DATED 05/05/2017 and OFFICE ORDER NO. 6360-68/AE-VI DATED

10.05.2017 may graciously be set aside. Any other relief not specifically |
asked for may also be granted to the appellant if deemed fit, just and -

appropriate,

Appellant
Through

| Shu@ﬁd Butt, |

- Advocate Supreme Court
of Pafcistan,

&

H Bilal Khan.—
Advocate High Court,
Peshawar.

Dated: /05/2017

AFFIDAVIT

I, Muhammad Riaz Barki, Junior Clinical Technician (Patﬁology), (General
Secretary Paramedic Association LRH, Peshawar, do hefby solemnly declare:
that the accompanying Appeal is true and correct to the best of rhy Knowledge

and belief and nothing has been concealed from this Honorgbie Tribunal.
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office Ph# 001 - u>1o 269

E\clwnoe# 091 — 9210187, 091 9210196,

4 D[REC T OK4TE GFNERAL HEALTH SER VICES
HT. UNKHWA.

PI*SHA WAR.

All comrtr muumons sh.ouh:l be ad Ir -essed o the Director General Health Ser vices

OvFFlCE OR DL*R

As \ppxmul by ‘the competent ¢ authority,

vide this Dnuinmlc b(.fumgj Fndorsement No.2017- ‘74/1*-\/ datedd
and NQ.ZAI.-.)(J-().()/.—\EV'L dated 17’2!‘2.()1() And ‘No.2441-

10/02/20106.- No.2207- g k/Al VI,

1 Muhmmmd lew Burki.
\luhlunmad Asin,

. i IJ: i
e
0. Mujahul Azam,
" fradadullaby,

S Murad Al Office Assistant. - .
- Armval/ D.’g:p,_artmrc:rg;ﬁorts should be (urnistied to this Dirccrorate ot pecorf - LI

Suu.l(ux to( '
2) H()letcﬂ Duuao
: No 1509- 116/ adee “

dnl,c,dQ/Z/‘Z()l 6,
55/AEVL, dated x7/02/<z<>1(>, e hereby cancelled.

Q,ﬁﬁ;,;@-—mn_e—

1/2/2016,
- the intevest of public.

- Clinical Pechmician P
Clinical Te echnician Cardiology.
Clinical "t Cechnician Radiology.
Clinical "t Vechnician Surgical.

~ Clinical f echinician Pharmacy-

Clinical T echnician Pharmacy-
Clinical Te >chnician Pathology.

L

§l/HNRKKXRXN
DIRfol OR GENER! Al HEAL T H
PY. SHA\/\ AR,

SL'RVICl* S KPK,

Dated Peshawar the
. poil

| a1t of Khyber P’tkhmnld\wa Hcﬂlh qurtmcm Peshawar
M 1 I/l"l H/LRH Peshawar w/r 10 their otfice ov der No.
'°>/1‘7/9017 No. 1)33-40/ dated 19/19/2017,1 539-89/ dalcd 90/192/201 )17, No. 1532

N

F’cshuwm alrd 0

the fransfer orders ol the 101‘10\«’1110' Ei*l'“lci;\'ls’ issued

N2 ’»()% ‘)O/AK —\ 1. dated

acthology.
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i .
for mlm alion.

1402-99/ lated l“%/l‘d/‘ZOl"

95/ dated l(/l‘Z/‘Z()l? No.51240- 57/ dated 199/12/2017, No:51240- 57/ dated 2 3‘)/1‘)/‘?()17 (md
I\o l‘vlﬁ)ro()/ dmu,thl()/ 19/2017. "They are requc sted to withdraw.the 1ehcvmo orders of the (1150\16
alficials with the remarks (hat theyare Civil Gervints and accor ding to their appointment orders and

will be “dealth, wuh in ac ccovdance with Govemmeﬂt rules. However, the 1
~Servants for initiatng disciplinary action against hem if they are guiltuy of
<

3) Accountant Gener: al KP Pes: alawar,

y DHIS Cell D(;HS KPK Peshawar.
) Supdt: By omOotomN: Cdl (to correct t

_6)’ DA Comuncd A
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action.
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DERLCTGRATE GENEW HEALTH SERVHCFS ﬂ} ﬁ

KHYBFR KH""UN KHW& PESHAWAR -
E l\fa:l Address nwfrdghs@vahoo com-office Pb#091 9?10269

0 Exchange# 091:9210187; 9210196 Fas # 091 9210230 Y. ‘, |
O!‘FICEORDLR o s %

—

BRI in comphance to OIder dated 25 04 2017 of Peshawar ngh Court Peshawar it
'pétitidn 420z P/2016 and. Khyber Pakhtunkhwa Service Tribunal Peshawar - order dated
30 11, 2017 in serwce appeaf No. 458/2017, all the departmental appeals in respect of the
N foilowmg officers/ officials. along-with’ similar placed other officéers/officials are not maintainable
U on account of Prmmpal of Res-jusdlcata under CP(, Rule 11in the eye: of Law :

. M. Isar’ Gul Chmcal Technoioglst urg:;al

. Vlunammad Riaz Barki C.T Pathology

Maharamad-Asim G.T Cardiology R - K S _'
(JoharAli C.T Radislogy . . o N
- Shamsul Taj C.T Surgical e - S

' Roadar Shah C.T Pharmacy

: iMUjahId Azam, CT Pharmaoy

Imdadullah C.T: Pathology

‘Murad Ali ofﬂce Assistant-

G .é .c.n".# w o

Moréaver, they. belong to provincial cadre and have also completed their normal ’
tenure in'their respective. MTls institutions and this Dlrectorate Ofﬂce Orders and Government of
Khyber Pakhtunkhwa Health Deptt Notifications :egardmg thezr posting / aransfpr ultimately
altamed atits finality. - . : P

They are strictly: dlrected to-com ply the offlce orders No '2267 84/AE3-VI '
dated 09.02. 2018, No: ?308 20/AE-V] dated 10.02. 2016 No 20 17-24/E-V dated 01.07.2016,
“and Govtr 0FKP Health DPpartmenf Nolrflcat:on No (E';.-!li)1€—1/2016 dated 15.02.201&3, .

- without fail S o - ‘-’
' Consequenﬂy, thls Dlrectorate office order bearmg E.nds’u No 109’7~98/AE V! dated
24.01.2018, is hereby withdrawn ab-mmo ' : _
Howevpr itis: pertment to mentlon here that the Cfass iV staﬁ rel:ev:=d/repatnated by j HD
MTILRH/KTH shall remain in.their res spective lnstitutlons wde thls Directorate: iettei ‘
;. No. 686- 709/Personnel dated 05.01, 2018 and'No. 870- 72)Admp/DGHS KP dated 40, 01 2018

bemg low paid-employees:of Hosplta! cadre. i P
Cod Sd/xxxxxxx
DiRE(,T@R GFNERAI HEALTH SERV!CE‘

. T T KHYBE PAKH? UNKHWA PESHAWAR.
No/(f ([) 9//)— (E-V o Dated %F{ /01/2018 : _

“Copy forwarded {5-the:-. ‘ o
Secretary to Govt: Of Khyber Pakhtunkhwa Peshawar P R CE v
Hospital Director MTi LRH Peshawar. o T SR
Hospital Director MTI/KTH Peshawar,

M.S DHQ Hospital-D. i Khan.
“BHO Kohistan.

M.&-Baidu Group ofTeachmg Hospltal Swat
DHG-Swabi. | S
M.S DHQ. Hospital- Battaqram - N
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Subject: -

The Secgé{t;ry,

Heiltl;;‘lf)\fcpzirtment,

Government of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar,

APPEAL/ REPRESENTATION FOR CANCELLATION OF
THE OFFICE ORDER No. 1898-912/E-V DATED 29/01/2018

Respected Sir:

The Undersigned very earnestly submits his Appeal/ tepresentation against the order dated 29.01.2018 passed
by Director General Health Services, Khyber Pakhtunkhwa vide which the departmental appeals of various
categories of employees, of the Health Department who are working in Medical Teaching Institution namely Lady

Reading Hospital, have been termed as not maintainable. The Appellant would humbly submit his appeal against,

“the order dated 29.01.2018, passed by Director General Health Services while lacking jurisdiction, on the following

N

grounds amongst many others:

The Undersigned is 2 civil servant appointed against a vacant post at Lady Reading Hospital, Peshawar and has
started his career with zeal and dedication and served the public at large on several positions since his
appointment to the best of his abilities and full satisfaction of his superiors. . Itis pertinent to mention here that
the Undersigned/ appellant is also General Secretary Paramedical Association LRH Peshawar, a
representative body and the prov. chapter of All Pakistan Paramedical Staff Association.

Lt is worth mentioning that the Undersigned being low paid staff working as Cl. Technician Pathology at Medical

Teaching Institute namely Lady Reading Hospital and has not opted MTT service and is thus working in direct
control and supervision of your good self and Director General Health Services.

Meanwhile, Government took certain steps to dissolve Post Graduate Medical Institute (PGMI) that wound up
concerned doctors. Demands were also being raised for grant of health professional allowance. In this backdrop,
your good self issued the Notification under Essential Services Act. While displeased with this Notification and
so-called imposition of emergency amongst other issues, Doctors working in these Hospitals and MTTs started
protesting against the Government. This agitation aggravated further and some health professionals primarily led
by doctors announced strike on 09.02.2016. The fact of swike, led by doctors was also widely reported both in
print and electronic media.(Copies of press clitppings are Attached)

After a couple of days of negotiations, all the demands of doctors were acceded to and they were all let off,
without any proceedings but the poor low-paid paramedics/clerks/nurses and class-IV who had no visibility
whatsoever in the so-called strike and had not been concerned with afiy ER or OTs are being punished without
the mandate of law.(Copies of news reporting calling off strike is arinexed) |

While seized of an opportunity to get rid of office bearers and some ofjthe membeérs of Para Medical Association,
and while actuated with clear mala fide and political agenda, insteaq of proceeding against doctors, chose to
victimize low-paid employees, issued an office order bearing No. 2017 24, DATEb 01/02/2016 wherein DGHS

transferred the appellant and several others of their duties in absoluté ignorance and violation of attending law

and circumstances. [t {s important to point out that the undersigne‘ is a permanent civil servant and office

bearer of the association, therefore cannot be left at the mercy of DGHS and their most influential political
i

. . ! . . . .
figure whome have no authority to issue any order or treat the appellant in any manner, in grave infraction and

defiance of the law on question. Thus the Appellant, along with other office bearers, was thus ordered to be

transferred out of his concerned MTI to a far flung place of the Province by virtue of Office Orders dated
09.02.2016 issued by DGHS.

[t is a policy of the provincial government, duly circulated in the Esta Code that Office Bearers shall not norm.allv

be transferred during the currency of their office therefore the undersigned rights are protected as per policy and

s thus not transferrable outside Lady Reading Hospital but the DGHS issued Transfer and Posting Order of

Undersigned, while ignoring the aforesaid policy and serted legal position» qua union member employecs.
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The Undersigned, while having no other remedy, filed departmental appeal bearing No. 341/16/PPMA-KPK
dated 23.02.2016 to the DGHS, which was not entértained.
Recently T have been relieved from LRH MTI, vide office order No. 1509- 16/HD/LRH dated 18-12- 2017,
subsequently I have submitted another appeal vide diary No. 1606, dated 12-01-2018 to the DGHS being
competent authority, which was accepted by the DGHS, being competent authority, The DGHS, issued office
order No. 1092-98/AE-VI dated 24/01/2018, and cancelled the earlier transfer order thus the undersigned was
remain to serve at his place of duty MTT, LRH. (Copy of the appeal acceptance order is annexed).

The undersigned started performing his duties with more zeal and excellence but astonishingly came to know that
DGHS being Functus Officio, while pressurized by the Chairman Board of Governors LRH and in absolute
ignorance and violation of attending law and circumstances again issued another order No. 1898-912/E-V dated
29/01/2018, by virtue of which he termed the appeals of the Undersigned and others as not maintainable ‘while
wrongly applying and interpreting the principle of Res-Judicata as none of the forums mentioned in the order
dated 29/01/2018 have decided the matter on merit as Peshawar High Court dismissed the writ petition for want
of jurisdiction whereas the Services Tribunal dismissed the same on limitation therefore it can be stated with
certainty that the principle of Res-Judicata is not attracted in the instant matter.

Besides merit of the case it is also important to point out before this honorable Trbunal that due to the afore
stated strikes etc. 39 employees of Ayub Teaching Hospital were also transferred out to far flung areas of the
province but due to the intervention of the Special Assistant to Chief Minister, Mushtag Ahmad Ghani the
transfer orders of all the 39 employees were recalled and they were remained at their earlier places of work
therefore the undersigned and others also needs the same treatment and shall not be discriminated, (Copy of the
Order pertaining to ATH is Annexed)

The very act of lettng off the doctors and choosing to prosecute only low-paid employees and that too as a

punishment is not only smacked with partiality, unfairness and nepotism but is a clear violation of Article 4,5,

25, 37 and 38 of the Constitution.

The Constitution of the Islamic Republic of Pakistan confers right on every citizen of forming of an association

as well as grants freedom of assembly in the form of protest or otherwjse thus the impugned order is in violation

of Article of 16 and 17 of the Constitution, 1973. .
It is held numerously by superior judiciary including the apex Suprerhe Court of Pakistan, no civil servant can
be transferred except for public interest whereas the impugned order i clearly having a color of punishment and
is done on'so called administrative ground rather than public interest. |

It is therefore most humbly prayed that on acceptance of this Appeal/ representation the order dated
29.01.2018 No. 1898- 912/E-V may very kindly be recalled and set a

kindly be restored to their position prior to 09.02.2016 and oblige.

ide and consequently the Appellant may

Appellant

) x;
Muhammad Riaz, C] Technician Pathe‘!ﬁg , LRH, MT1.
General Secretary Paramedical Association LRH, MTIL
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

No. SOH-I{1/8-60/2018(Roidar Shah & Others)
Dated the Peshawar 20" March, 2018

Mr. Syed Roidar Shah,

Clinical Technician (Pharmacy), LRH, Peshawar, . ,
President, Provincial Paramedical Association, Khyber Pakhtunkhwa,
& President Paramedical Association,

LRH, Peshawar & Others.

SUBJECT:  APPEAL: FOR RESTORATION OF DGHS OFFICE ORDER NO. 1092-
98/AI?-VI.‘ DATED: 24-01-2018 THROUGH CANCELLATION OF DGHS
OF#ICE ORDER NO. 1898-912/E-V, DATED: 29-01-2018,

| am directed to refer to your appeal/application dated: 06-02-2018 on the

subject noted above and. to state that the subject appeals regarding restoration of

DGHS office order No. '1Q’9‘2—98/AF—VI, dated; 24-01 72<018 through cancellation of DGHS
office No. 1898-912/E-V, dated: 29-01-2018 of the following officials/officers are hereby
regretted. - N o
"\/Muhamrhad Riaz Barki, C.T Patholbgy.
’ —/Zf/Muhammad Asim C.T Cardiology.

-3 Johar At,i,- C.T Radiology. |

4. Shamsul Taj, C.T Surgical.
}. Roidar Shah, C.T Pharmacy.

/6'./Mr. Isarﬁ Gul, Cli'nicai Technologist Surgical.
7. Mujahia Azam, C.T Pharmacy.
8 Imdadu!lah.-C.T Pathology.

}/Mufad 'Ali,- Office -Assistan‘t.

' Endst: even no & date.
Copy forwarded to:-

1. Directorate Géneral, Health Services, Khyber Pakhtun hwa, Peshawar.

2. PSto Secietar'y Health, Khyber Pakhtunkhwa.
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~ Memorandum of Authorization
For Representation as Legal'‘Counsel/Lawyer -
(Agreement for Legal Services)

A 3B walovs Adlnl - 3 A3S
BUTTEEIGININ = " df;}’

|ATTORNEYS-AT-LAW ) » M& mus
BEFORE THE _X.D. W Taowes

Iudicial Stamp (Court Fees], If Reguired
(RAffix Here)

|PETITIONER(S)

PLAINTIFF(S)

MUMMMQ& Q\oa_ s W COMPLAINANT(S)

OBJECTOR(S)

APPELLANT(S)

VERSUS

RESPONDENT(S)

Aue Gook. SN k.QOX & errucs DEFENDANT(S)

ACCUSED

Parties of the Proceedings
(If Applicable)

Nature of the
Proceadings or
Legal Services
to be rendered

I/We, the DO Ya Al A (Executants on margins)

hereby appoint and constitute Shumail Ahmad Butt & Sheraz Butt, Advocates ; |4.gs\
of M/s Butt & Sohail LLP, Attorneysat Law , Wowts ‘hanm (AW

as my -our altorney(syeounsel Yor me us and vn My vur behall. to appear. plead m the said proceedings with povery to sigi. file pleadings and all kinds of applications
including appealirevision. execution ale. up lo apex court forum (o withdraw and receive documents. ta withdraw or compromise in the said proceedings or to refer to
arbitration, bind me-us by oath. withdraw or receive any monev(s} on myzour behalf and to give valid receipts and discharges. to do himselfthemselves or through
appointment of other lawver(s) counsel for me:us & in my. our name and on mysourbehall. to do all acts. deeds. matters and things relating to the proceeding(s) in oll its
stages that [we personatiy could do if this instrument had aot been executed. The appointment is subject  the following special ienms and conditions:

1. The fee paid. o agreed te be paid, to Whe aforesaid connsel is for histheir work al this forum alone. The retainer, however, shall continue and

reqaia i the courts or fora through out: 'We shall however make separate arrangements as 10 his their fees in respect of appeals revigions,

transfer proceedings and exceution of decree or orders.

Unless the whale amouat of fec is paid, the satd counse} is.are not bound fo prosccute my ¢ase nor is are hesthey bound to da so (unless

especially under separate arvaagement) at any place other the courthouse place of procecdings beyond the usnal court hours. on public holiday or

in anv other court forua, In addition. upon submission of proper documentation. | we shall reimburse the said counsel for afl reasonable and

customary expenses incurred while providing services for meus.

3. No part of the said counsel’s fee is returnable under any circumstances and cest of adjournments pavable by the opposite party will be received
and retained by himithem in addition to his:their fees payable by me-us.

<, At any time the said counsel is-are unabie to attend the court’froum of progecdings because ol illness, absence from station or other unavoidable

reasons or precccupation. hesthey will make altemate arvangements for appearance on his their behalf. But he-they shall not be responsible for

any loss cavsed to me‘us should these arangements fail.

{we shall make my our own arangements for attending the cowtforum on ¢very hearing, to inform my'our said counsel when the

case proceeding is called. The counsel shall in no way be responsible for any loss caused 1o me us through my our [aijure so to inform him/them

or owing to a decision ex parte for any reason.

a. I'We alsa undertake to pay his full professional fees as per stipulation. In case his their full professional fees are not paid the counsel can
withdraw and-or suspend hisitheir services at any time, Additionally the said counsel enjoy(s) o lien over my assets in case of non-payment.

7. I'We have been told, recognize and understand that said counsel have made NO GUARANTEE promising the suceess or outcome of the
proceedings in a particutar way,

8. ['We have sead.understood the contents of this document in full and thus put my.our respective hands to empower the

said counsel as stated on this dav of .20 K al ML\QANM
LY

v

W

e W P ETE S

¥ Executarnt(s)

1/We accept this
Assignment

(b5
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