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BEFORE THE KHYBER PAKHTUNKHWA:SERV

ICE TRIBUNAL PESHAWAR

Service Appeal No.10009/2020

Date of Institution ...~ 02.09.2020
Date of Decision - ... 30.06.2022

Atif Ullah S/O Mir Tawal Khan Ex-Warder, Circle Head Quarter, Prison
Mardan. R/O Mattaki Bizenkhel, F.R Bannu. |
“(Appellant)

VERSUS

Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar and

two others. -
(Respondents)
Bashir Khan Wazir, _
Advocate . ... . For appellant.
Kabir Ullah Khattak, -
Additional Advocate General ... Forrespondents.
Salah-Ud-Din S Member (1)

RozinaRehman : Member (J)

| JUDGMENT
ROZINA REHMAN,MEMBER(]):The appellant has invoked the

jurisdiction of this Tribunal through above titled appeal with the
prayer as copied below:
“On acceptance of this appeal the order dated

<y, 14.05.2020 and order dated 07.08.2020 being illegal,

o
unlawful, without lawful authority and void ab-initio in
the eyes of law, may please be set aside and the

appellaht may kindly 'be reinstated into service with all‘l.f'.

back benefits”.
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2. Brief facts of the case ére_.,thayt_,gppellant was appointed as Jail
Warder BS-5 after fulfillment of all codal formalities and on the
recommendation of Departmental Selection Committee; that his wife
was seriously ill and was hospitalized being in critical situation, He,
therefore, made request for Ieéve which was verba!ly considered

. and he was asked to leave. During the course of treatment of his
wife, he wanted to resume his duty but he was refused and he was
proceeded against departmentally but without serving upon him
charge sheet and without conducting any inquiry. When he came to
know about his termination order, he filed departmental appeal
which was rejected, hence, the present serviﬁe appeal.

3. 'We have heardBashir Khan Wazir, Advocate learned
counsel for the appellant and Kabir Ullah Khattak, learned Additional
Advocate General for respondents and have gone through the

record and the proceedings of the case in minute particulars.

4.  Bashir Khan Wazir Advocate, learned counsei for the appellant
argued inter alia thatthe éppellant was not treated in accordance with
law hence his rights secured and guaranteed under the law and
- Constitution were badly violated. He submitted tﬁat the impugned
order is agaihst law, facts and norms of natural justice as he never
committed misconduct and the proceedings conducted against him
- are thus illegal and unlawful. It was further submitted that no proper
procedure was followed by the respondents before termination order
as the appellant was never associated with the inquiry proceedings
and the statement of witnesses, if any, were never recorded in
presence of appellant and'he was never afforded any opportunity of

cross-examination. He contended that in case of major penalty, where
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serious allegations are made, a regular inquiry is a must but in the
instant case, no inquiry was conducted and the appellant was

condemned unheard as no chance of personal hearing was afforded.

5. Conversely, learned AAG submitted that soon after his
appointment, the conduct of appellant remained unsatisfacfory during
probation period. Being in probation period, he violated the terms &
condition of his service and he was therefore, terminated from service
by violating the terms & condition of se.rvice as well as Khyber
Pakhtunkhwa Prisons Rules, 2018.

6. From the record it is evident that upon the recommendation of
Departmental Selection Committee, appellant was ap‘pointed against
the post of Warder (BPS-05) in the Khyber Pakhtunkhwa Prisons

Department vide appointment order dated 08.10.2019. It is on record

that he was very much present for duty on 24.03.2020 when he o

received a call in respect of the illness of his wife. Relévant
documents in respect of ailment of his wife are available on file and
the same were néver objected to by the respondent Department in
their comments. No doubt, as per Prisons Rules, no subordinate
officer shall be absent from the prison premises without the
permission of Deputy Superintendent. However, whenever any

subordinate officer is at any time prevented by sudden illness or other

~ unavoidable cause, from attending the prison or performing his

duties, he shall forthwith give notice to the Superintendent alongwith
his reasons for absence. The apbéllant also tried to inform but he
failed in getting proper permission consequently, services of the

appellant were terminated from the date df absence for unsatisfactory
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work/conduct/willful  absence ‘fr'oAr'h duty w.e.f 24.03.2020 to
14.05.2020 vide or_der hf Superinféhdent Circle Headquarters, Prisons
Mardan dated 1_4.05.2020. From the above order of termination, it is
evident that three differentallegations were leveled égainst appellant.
‘fhe first is unsatisfactory work of the appe;llant but no performance |
indicator was shown that the appellant’s perfdrmance was not good.
Neither any show cause notice or explanation or any warning
administered to the appellant for unsatisfactory work was ever
produced before this Bench. Similarly, no documentary evidence was
produced in respect of unsati;factory conduct of the appellant. The
third charge was his willful absence from duty w.e.f 24.03.2020 to
14.05.2020 for which the appellant produced medical record of his
wife which was not taken into consideration by the cdmpetent
authority. It merits to mention here that absence notice was issued by
the Superintendent Circle Headquarter Prison Mardan bearing
endorsement No.512/13 dated 06.04.2020 directing the appellant to
report to Central Prison Mardan within 15 days. This absence notice
was properly replied by the respondent and the reply has been

annexed by the respondents with their comments. The appellant was

charged for willful absence and Rule-9 of Khyber Pakhtunkhwa

Government Servants (Efficiency & Discipline) Rules, 2011 provides
procedure in case of willful absence. In the instant case, notice was
iSsued by the competent authority and the appellant replied the same
well within time, therefore, in view of his reply, major penalty could
not be imposed upon appeliant in the circumstances. As per law, on

receipt of reply of the accused or on expiry of the stipulated period, if
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no reply is received from the accused, the inquiry officer or the inquiry
cdmmittee, as the case may bé, shall inquire into the charges and
may examine such oral or documéntary evidence -in support of the
charges or in defense of the accused as may be considered necessary
and where any witness is produced by one party, the other party shall
be entitled to cross-examine such witness. In the insfant case, a
strange order was passed by the competent authority without
affording any opportunity of personal hearing to the appellant. His
departmental appeal also met the same faté._ His service record in -
shape of comments on the annotated format on behalf of the
Superintendent Circle Headquarter Prison Mafdan are also available
on ffle which shows that excebt one entry in respect of three days
leave, there is nothing which could show that his performance was
unsatisfactory or that he was habitual absentee or that he is .
incorrigible.

7. . The punishment in the instant case in shape of termination for
45 days absence is harsh, therefore, we allow this appeal, reinstate
the ’appe!Iant and convert the punishment into stoppage of one year
increment without cumulative effect. The entire period of absence is
treated as leave without pay. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED.
30.06.2022

D

(Salah-ud-Din)
Member (J)
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ORDER
30.06.2022

phritrie D £5E L
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Appellant present through counsel.

Kabir Ullah Khattak, Additional Advocate General for

- respondents present. Arguments heard. Record perused.

Vide our detailed judgment of today of this Tribunal
placed on file, we allow this appeal, reinstate the appellant and
convert the punishment into stoppage of one year inc_:rement
without cumulative effect. ‘The entire periQd of absence is
treated as leave without pay. Parties are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED.
30.06.2022

(Salah Ud Din)
Member (J)

W{é’({’%
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01.07.2021 Junior to counsel for the appellant present..

e\hnt peposited

15.11.2021

Preliminary arguments heard.
Points raised need consideration. The éppeal is
admitted to regular hearing, subject to all just and legal
~ objections. The appellant is directed to deposit security-
and process fee-within 10 days. Thereafter, notices be
issued to the respondents for submission of written
reply/comments in office within 10 days after receipt o_f |
notices, positively. If the written reply/comments are not

submitted within the stipulated time, the office shall

Se - , :
' 7‘3’]"%« .. Submit the file with a report of non-compliance. File to
o/ ! _,,.4-m--""‘"‘"‘#m )
T come up for arguments on 15.11.2021 before the D.B.
Clerk of learned counsel for the appellant present. - Mr.

Suleman, Senior Instructor alongwith Mr. Kabir'uilah_ Khattak,

Additional Advocate General for the respondents present. |
Reply/comments on - behalf of respondAents -subm'itted

which is placed on file and copy of the same |s handed over to

clerk of learned counsel for the appel!ant Adjourned. To comeﬂ-'-'

up for rejoinder, if any, as well as arguments before the- D B on
07.03.2022.

i =oi)
Member (J)

LoREL oo -
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24.12.2020 _ Counsel for the appellant present. ‘
Requests for time to further prepare the brief and

also to bring on record some:more documents relevant

\

Chairman

for the purpose of instant appeal.
Adjourned to 18.03.2021 before S.B.

18032021 . Junior to counsel for the appellant present.
Former requests for adjournment as learned senior
. counsel is not available today. - |

Adjoumed to 01.07.2021 for preliminary hearing,
before S.B.

(Mian Muhammad)
Member (E)
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Form- A

FORM OF ORDER SHEET

Court of ' , : .

Case No.-

/ el ’Q /2020

Order or other proceedings with signature of judge

S.No. Date of order
proceedings
1 2 3
1 02/09/2020 The appeal of Mr. Atifullah presented today by Mr. Bashir Khan
Wazir Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
. REGISTRAR ~
2 : This case is entrusted to S. Bench for preliminary hearing to be put
up there on (ql IO' )’OW
3 _ . CHAIRMAN
19.10.2020 The legal fraternity is observing strike today
"y . [|therefore, the case is-adjourned to 24.12.2020 on whict
. date to come LJp for preliminary hearing before S.B.
R A




BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER PUKHTOON
’ KHWA PESHAWAR

Service Appeal No _ /2020

ANTF UGN Appellant

Inspector General of Prison,

Khyber Pakhtunkhwa Peshawar & othes......... Respondents

IN D E X

S# Description of Documents Annex | Pages
1. | Service Appedal ) —
3 2. | Affidavit e
' 3. | Addresses of parties i
4. | Copy of Appointment Order ATy L
5. | copies of medicai report BT IS I9Y
6. | Copy of termination order dated| “C” 2
14.05.2020 ~ 6-
7. | copy of the departmental appeal| *“D” '
along with better copy # pes<giom 32 3o
8. | Wakalatnama U
' Appi%;z%

. Through \

BASHIR KHAN WAZIR
Aavocaie,
High court Peshawar.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER PUKHTOON

KHWA PESHAWAR

Kl;)tbef— Pakhtukhwﬁ
Service Tribungl

Bary Nmﬁéé\é |
2020

service Appeal Nol&l: ﬁé /2020 Dateaqﬁ?Lﬁ?La

Atfif Ullah S/o Mir Tawal Khan Ex-Warder, Circle-Hedd
Quarter, Prison Mardan. R/o Mattaki Bizenkhel, F.R

BONNU. (Appellant)

fF\:ﬁed to-day
= arv

Registrar

29[ 2o

Inspector General of Prison, Khyber Pakhtunkhwa

- Peshawar.

Superintendent of Circle, Headquarters Prison,

Mardan.
Superintendent of Headquarters Prison, Peshawar.

(Respondents)

APPEAL UNDER SECTION 4 OF JHE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974,
AGAINST _THE _ORDER _DATED _.14.05.3020,
WHEREBY THE APPELLANT HAS BEEN TERMINATED
FROM SERVICE, DUE TO ABSENCE FROM DUYY,
THEREAFTER,  THE  APPELLANT  FILLED
DEPARTMENTAL APPEAL TQ  THE APPELLAT
AUTHORITY I.E RESPONDENT NO.1 WHICH HAS
FINALLY BEEN REJECTED VIDE DAYED 07.08.2020,
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Praver in Appeal: -

Cn acceptance of this appeal the order dated
14.05.2020, , & order dated, 07.08.2020, being
illegal, unlawful, without lawful authority and
void ab-initio in the eyes of law, may please be
set aside and the appeliant may kindly be

reinstated into service with all back benefits.

Respectfully Submitted:

1. That the appellant was appointed as :Jdil..Worder
BPS-5 by the respondents. after fulfillment of ol
coddle formalifies and on the recommenddation of
Dépor’rmen’rol Selection Committee. The appelicnt
also served for sufficient time in respondents
department. (Copy of Appointment Qrder s

attached as annexure "A”)

2. That ever sihce his appointment, the appellant had
performed his duties as assigned with zeal and
devotion and there was no compidint whatsoever

regarding his performance:

3. That the wife of Qppeliorﬁ was senously sick ond
was hospitalized being in critical situation, ds the
appellant was  the only persoh  who o wias
responsible for look affer of his wife, that's why he

had made request for leave ¢ his high ups, which
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was verbally considered and made assurance that

the wife of the appellant is in critical situation he
may left the duty, the appellant while left his duty
on the verbal permission of his high ups, whereas
the Doctor had admitted, and the wife of
appellant was put under observations for sufficient
time, due to which the appellant remoinéd absent
from duty, duel’ro The said unovoid‘oble ‘redsonf
moreover the appellant duriAng .T.his period
requested for leave, but the so'r‘n‘e hds nd’r been
ever considered by the res‘pondems. (copies of

medical report is attached as annexure “B")

That during the course of treatment of the wife of
appellant, the appeilant visited to his place of duty
and wont to assume his duty, regardless of the fact

that his wife was in critical situation and he has

‘produced the medical report of consultant, bui

the responden’r no. 2 refused to honour his request
and he has been directed for leaving of duty and
even did not hear the request of the obpellan'!‘,
Of’fér few days the respondent no.2 had been
issued the impugned termination order of the
appellant. [Copy of fermination order dated

14.05.2020 is attached as annexure "C")




[

)

. "\J

That the appellant was proceeded against

departmentally and without serving upon him «
charge sheet and without conduciing of even

inquiry, the appellant was ordered to be

terminated from service.

The appellant after got the knowledge in r;esp'eci
of his termination order, visited toc the office of high
'Ups/responden’rs against the impugnhed
termination .order and submitted a departmentdi
appeal on the genuine reason of his wife situation
for withdrawal of |mpugned order, however fhe
respondenTs even no’f COPmdered the medsco:
ground of his wife and rejected the departmenial
onppeoi on do’red O7/O8/?O'?O And Upheld the
ilegat ’fermlno’rlon order as IDTO”‘T (copy of ’rhe

oepon‘men’rol oppeol olong Wi’rh beﬂer f‘om is

o’r’roched as annexure “D")

That  without properly aliowing opportunity * of
defense to the appellant, and without considering
his -defense statement; and also the reason bf
appellant absentees due to the agbove m-en:ﬁoned
reasons, and even the deparimental appeai of

the appeilant being not considered which haos

been rejected by the appellate authority.




- That the appellant feeling aggrieved from orders

impugned are illegal unlawful against the law and
facts hence liable to be set aside inter alia on the

following groundsvz

GROUNDS OF APPEAL

A.

That the appellant. has not been freated . in
occordonce with law hence hjs rights sec;ured ‘ond
guaranteed under the law and constitution is badly

violated.

That the appellant has never involved himself in ary

- s

commission or omission that could be termed os
misconduct, and the proceedings conducted

against him are thus illegal and unlawful,

That no proper procedure has been foiiowed before
awarding the termination order from Service io the
appellant, no proper inquiry has. been conducted,
the appellant has not been properly associatea with
the inquiry proceedings, statements of withesses if
any were never recorded in presence of the
appeliant nor he has been o!!owecn orponumy of
Cross exommohon ’rhus the whole proce@dmcxa anﬁ
defective in the eyes of law ar nd fne urerUJ Y€ a. -o:d?r

of dismissal from service being based on su ,i“
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defective proceedings, is thus liable to be set at

naught on this score alone.

That no full fledge inquiry was contemplated, held it is

~ well settled principle of law that in case of awarding

major punishment, a proper inquiry is to be
C‘o'nduc’red an ocbcordonce with law where a full
opportunity of defense is to be provided ‘fo The
delinquent officer as according to rules its clearly
sfipulates that |n case of charge which;hos: been
defined in section 3 of dismissal from ser\)ice
ordinance 2000, a full fledge inquiry is fo be
conducted which admittedly has not been done ih

this case. Case relied Upoh PLJ 2005 SC 113.

That it is a well settled principle, that in case of major
penalty where serious allegations were made and
same were denied by the emp«!oyeé, a regular
inquiry into the allegations, was absolutely necessary

and a final notice had also to be issued and

employee had to be given a chance of personal

hearing. Such having not been done in case of the
appellant, penalty of termination from service could
not be imposed, impugned order of termination from

service, without holding regular  inquiry, “without

showing final show cause nofice and also without

o
&

&/
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giving appellant an opportunity of hearing, could not

be maintained.

That the appellant- has not been provided proper
opportunity of personal hearing thus he has been

condemned unheard.

That even nei’rher any enquiry has been cohducfed
nor the appellant has ever been associated in any
enguiry in respect of allegation leveled ogoins’r the
appellant regordihg the absence from duty, inspite of
the foc’r that the appellant wife was seriously been
sick and the doctor prescribed medicine in first round
and thereafter, pu’r Under observations, the appellant
presence was necessory with her, as the o}vpeHonT
hcud already been submitted his request for leave
and the respondents initially made assurance, but
subsequently he has been pendalized and without
considering of his unavoidable reasons mentioried
above terminated from service, the subsequ@n.

’fermmohon order is amount to a ridiculous act of the

respondents, liable to be set aside.

That the reason given in the rejection order, therefore

it was required to have fully probe the matter and

| given opportunity to ithe Oppéllcmr. There "was no

question of limitation involved in the case thus ihe




Honorable Appellate Authority has completely gone
on wrong presumption while giving such reasons for

rejection of appeal of the appellant.

That the appellant has never committed any act or
omission which could be termed as misconduct, he
had performed his duties and have showed no
dereliction from duty, but has been awarded major

punishment of removal from service.

That it is much important to see the order of
termination of the appellant issued by Thé respondent
no.2, without adopting of proper procedure of E&D
rules and. ordinance prior to the issuance of
’rermind’rion order, which .is mandatory and every
delinquent after béing given proper opportunity of
hearing could be punished, on this score alone the
impugned order of Terminoﬂon issued by the
respondents is illegal, UI"I!OWfUI.“C]I"\-d void Ob--in‘iiio,

liable to be set aside.

That the appellant has at his credit the quo?iﬁccﬁdn
for the post and has since undergone the necassary
recruit courses is thus a qudlified person, moreover he
is young and energetic and wants to serve for the

department, but his termination from service nas

deprived him of his lively hood.




That under the circumstance of the case the Penalty

of termination from service is too harsh and is liable to-

be set aside.

That the oppelloh’r is jobleés since the imposition of

illegal penalty upon him.

That the appellant seeks permission of  this.

Honourable  Tribunal fo rely on additional grounds dit

the hearing of the appeal.

It is, therefore, humbly prayed_ that on

acceptance of this appeal the impugned termination

order dated 14.05.2020, & thereafter, order dqied;"

07.08.2020, whereby the departmental appeal of the
appellant has been rejected, being illegal, untawfu,
without iawful authority and void ab-initio in the eyés
of law, may please be set aside and the appc—fl%rj%{%
may kindly be reinstated into siei‘vi.ciz'e with all bock

Appéssa# o

benefits.

Through-

BASHIR KHAN WAZIR,.
Advocates,
‘High court Peshawar.”
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER PUKHTOON
: KHWA PESHAWAR

Service Appeal No /2020

AHF UGN o Appellant

" Inspector General of Prison,

-~ Khyber Pakhtunkhwa Peshawar & othes......... Respondents

AFFIDAVIT

l, Afif Ulah S/o Mir Tawal Khan Ex-Warder, Circle Head
Quarter, Prison Mardan. R/o Mattaki Bizenkhel, F.R Bannu; do
héreby solemnly affirm and declare on oath that the contents
of the above noted opbecﬂ of delay are true and correct fo the

- best of my knowledge and belief and that nothing has been

kept back or.concealed from this Honourable Tribunal.

DEPONENT
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER PUKHTOON

KHWA PESHAWAR

Service Appeal No /2020

Atif Ullah ..o U Appellant

Inspector General of Prison,

Khyber Pakhtunkhwa Peshawar & othes.........Respondents

ADDRESSES OF PARTIES

APPELLANT

Atif Ullah S/o Mir Tawal Khan Ex-Warder, Circle Head Quarter,
Prison Mardan. R/o Mattaki Bizenkhel, F.R Bannu
RESPONDENTS

1.

W

Atif Ullah S/o Mir Tawal Khan Ex-Warder, Circle Head
Quarter, Prison Mardan. R/o Mattaki Bizenkhel, F.R Bannu
Inspector General of Prison, Khyber Pakhtunkhwa
Peshawar. :

Superintendent of Circle, Heodqucr’fers Prison, Mardan.
Superintendent of Headquarters Prison, Peshawar.

Amjﬁ
=0

BASHIR KHAN WAZIR
Advocate,

High courf Peshawar,

Through
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QFFER OF APPOINTMENT
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! OFFICE OF THE )2
: ! SURERINTENDENT
o e i HEADQUARTERS PRISON PESHAWAR
R PP L 1 }
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Upen recommendation of

are hereby appointed
"agic Pay Scale Rg
canditions:

*
sommmlian

S —y
| 5# IName !

against the post of Warders
{10266-500-2

the Departmen{‘al Selection?Committee,

(BPS-05);in the Khyb
5290) plus other usual admissible al

| No:[348-1457 P/B Bt: 08/10/2019

- ; - —— —

sy

) e

the below noted:candidates of Zone-1

er Pakhtunkhwa Prisons Department in
lowances on the following terms ang

A ——w— Father Name Domicile District Place of Posting
Pl Shahig}*l_.{]_igp_______‘ . ;' Walayat Khan Khyber Central Prison Mardan
: 2.1 _Abdui Wasai ——_ .t Yardil Khan FR(Peshawar) Central Prison Mardan
Y135 Gl awar Khan __1 Gul Wazir Khan Khyber Central Prison Mardan
{ h.i Ihsan Ulah . _| Amanullah Khyber Central Prison Mardan .
D3 Wubammed Arif _.| Hakeem Khan e} Khyber Central Prison Mardan
1A, _*"-: W Hssain. ) Gherat Gul Khyber Central Prison Mardan ]
t 7. oAb faig T eeee -} Aurang Zeb Khyber Central Prison Mardan
:E:_,__—__Lg«'iy_flamrp_a_d_I_aly;igig._ . | Mastan Shah Khyber Central Prison Mardan
{ % 2shaal sam ! Said Mian Gul Khyber Central Prison Mardan |
1 10, Adi Roen _‘ | Laig Shah FR Peshawar Central Prison Mardan
._Lim l_;Fg]':Uj}:?};{‘“:ﬂ_ | Mhammad Saim Khyber Centrai Prison Mardan
{ 1_;:‘!__‘.59‘:33;.:_&5_?1_@_0_ e - - __._ Said Wazir Khan Khyber Central Prison Mardan
13. 1 Inayat Stab___ 1 7Ziarat Shah Khyber Central Prison Mardan —
: };j;_._.f-l}jthn;rp_ag Amin | Speen Gul Khyber Central Prison Mardan N
f 13, ) Niser Mohammag . — _| Janat Guf Khyber Central Prison Mardan
|15, | Samin an | Qismai Khan Khyber Central Prison Mardan
{ 17, 1 imran khan |_Abdul Haq Khyber Central Prison Mardan
© 18, Rehman Ullah  Felak Sher FR Bannu Central Prison Mardan )
b 9_._; Abrar Khan- | Aimal Khan FR Bannu Central Prison Mardan 'm_
i 20. 4' Younas et | _§L_:_r§_t_\1\i§1i__n________~_@_(8anu) Central Prison Mardan N
PE DAl Ky L _ﬂ_____t-[\'_a_zeer Jan Khyber Central Prison Mardan
20| Wi A e !_Sh_q{ 2ali Khan o _ |FR(Banu) _|.Central Prison l;!'arcla‘_g]__“_: X
g 2.‘5.”’ Fakiir (ah | Khalil Rahman FR(Hanu)_ _Q.‘.nIfr-:!l:.E[@§3g.»Jf}‘§J_’t[.'|_i_}_ o
f o | Hmer Sacenn® Amal Gul FR Neshawar S— .CF‘.!JJEF:'"...'.’.(i:‘.‘Q'.‘_'.‘1_"!'15"‘.'.'
U f_ AUy L ’Jylzglelgv_a_l_!ghan FR Bannu i gentrgll_f{(fgg_r_\‘h{[@‘r’rlan' o
[ o, | ST o Muhanimad Raca Khan RBany) Gentral Prison Mardon -~
P4 Fid Slaiormag e 1 MinNder Xhan FR Bannuy Central Prison Mardan
1.28. 1 PMuhammied Kamran __i Sheikh Farid FR(Banu) Central Prison_l.{lgr.glan_. N
129 ] foseer fumad Afric » Sialabad Shah : Kh}{!).(“[____“_‘__m_m“_'_“_"'(:,:l}__l'l_gl'i'l.{"_.'j.'fpll' Mawdon ;
SERNE R HE IR e e . I MWar Shah Khybier_Agency Central Prison Mardan .
SR Shai e _'{ajv.';”g_a.rhamrna_q‘ Khyber Central Prison Mardan
H ’Di Haroo: t Résheed . Arman Gul _Khyber Central Prison Mardan "_
LA Shan - zn Alam | Khyber Central Prison Mardan
e BGTRE C Sarfarer Khan . Khyber Central Prison Mardan
JI00 ritaeseoy — 1 Mzgsood Khan FR Bannu Central Prison Mardan
DL Sade Ut Khan e _Muhammad Noorani FR(Banu) Central Prison Mardan
P A4 I Jiein e .. _ } Khurshid Ahmad Bajaur Central Prison Mardan |
P28, B _Ai_amgjg‘_ji_ha_q_‘_-___' Afsar Khan Khyber Central Prison Mardan _,5
i3Y, (| Nedir Knhan : Faroog Khan Khyber Central Prison Mardan !
L.90. | Wagar Anmad e} Albar Hussain Khyber Central Prison Mardan ’
j i J.Nasim Uizl ; Nagib Uliah Khan FR(Bapu) Centriil Prisnn Mardag -
e ffi._llnij;'j:gi_; e Gulbaz Khan | FR Bainu Central Prison Mardan’
' L] Adtaan Kb - Zafar Ali e |LKhyber &T':E;E'I_!;r—i.st;ﬁ“l\-j_ardan
R Shamsur @ otimgn { 19 Shahhaz Khan

s Muhamm.

twad FR Peshawar Central Prison ﬁar&a&
P 0| Salim Ulaa e i G Newaz FR(Banu) Central Prison Mardan ™
G clgaser . Towas than Khyber: Central Prison Mardan
R - Y PR Baniy -
B L hir, Khan N Khyber: T Cenlial Prison Ma-r-d‘r:n-
s Bajuur 4 Central Prison Mardan
: FR Bannu __|_Central Prison Mardan
o .ooemand Khan 7 - FR PesHawar ™ -

Fawad

_ i Muhammad Saleem

FR(Ba] u) o

| Central Prison Mardan

Central Prison Mardan "‘"!

]

|

-l

I
~——

uhammad Afzal

I Kiyberi

i .
€
{
i

Hre

|
Central-Prison Mardan i
i

L Centfal Prison Mardan_

A
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N ; 44, OFFICE OF THE 9
(4 Y SUPERINTENDENT
' e / // 77 L HEADQUARTERS PRISON PESHAWAR
/ No: _} P/B Dt: 08/10/2019
! | ,
S# ] Name . Father Name Domicile District | Place of Posting
54. | Suliman Khan Shah Jehan Bajaur Central Prison Mardan
55. | Usman Khan Mirafzal Khan Bajaur Central Prison Mardan
56. | Arshad Khan Khaista Gul FR Peshawar Central Prison Mardan
| 57. | Fazal Wahid Sultan Zaib Bajaur i Central Prison Mardan
58. | Shafig Khan Sharbat Khan Khyber i | Central Prison Mardan
59. | Naheed Utiah Hameed Ullah FR Bannu ‘Central Prison Mardan
50. Fida ldussain Mir iHashim Khan FR(Banu), Central Prison Mardan
G1. } Pir Muhammad Khan Muhammad Yousaf Bajaur Central Prison Mardan
62. 1 Masir Usman Muhammad Usman FR Bannu! Central Prison Mardan
63, % DilatKhan Qabet Khan FR(Banu) Central Prison Mardan
6. Ances Afridi . Khial Zada | Khyber i Central Prison Mardan
_(35_ Adil Khan ~ | wir Daraz Khan FR(Banu) | Central Prison Mardan
66. | Muhammad Tahir Noor Must Khan Khyber ! Central Prison Mardan
67. 4 Kaleem Uilah Afridi M. Jabeen Afridi Khyber i Central Prison Mardan
68, | imran Yousar Abdul Shakoor Bajaur Central Prison Mardan
69. ! Muhammad Shuaib, Humayun Shah FR Peshawar Central Prison Mardan
70. | Qismat Ullah Sher Daud FR(Banu) Central Prison Mardan
71. Y Younas Khan Muhamamd Rahim Bajaur Central Prison Mardan
72. | Saif Ullah Balgiaz Khan FR(Banu): Central Prison Mardan
73. | Muhammad Kafii Muhammad Afzal Khan Khyber i Central Prison Mardan
74. | Zahir Zaman Muhammad llyas Khan FR(Banu): Central Prisop Mardan
75. | Mahboob Ur Rehman Mir Qad Ayaz Khan FR(Banu); Central Prison Mardan |
76. | Nusrat Shah Maqboo! Shah Khyber j Central Prison Mardan
7. Aman Ullah Haji Gul Marjan Khyber . Central Prison Mardan
78. | Favaz Udgin_ Muhammad Yousaf Bajaur i Central Prison Mardan
79. 1 Abduliah Hooe 1 Dil iNawaz Khan FR Bannu’ Central Prison Mardan
4 200 | Zekriya Khan - { Qamar Ali Khan FR Bonnu' Central Prison Mardan
81 Nz Wai lgbat Khan 3 FR(Bany) s - Cenlral Prison Mardan
8Z. | Terig Jamii Abdul Samad Khan FR(Banu)’ Centrai Prison Mardan -
83, Shahab Ud Din Sharaf Din Khyber - Central Prison Mardan
4, | Adnan ' Akher Zaman FR Bannui Central Prison Mardan N
85, | Khan Ghani- [Muhammad Umar Khyber Central Prison Mardan
56._{ Fakhar Zaman Muhammad Anwar Khan | FR Bannu: Central Prison Mardan
87, _} subammad Tahir Gultlameer | FR(Peshawar) Central Prison Mardan
_88. _j Abdul Jalif Noor Mast Khan Khyber 1 Central Prison Mardan .
89. | Shah Miaz Inar Gul FR Bannu: Central Prison Mardan
TERMS & CONDITIONS _' :
1- » Their appointment will take efiect from the date of joining duty at their place of posting. : !
pa Their appoirtment is purely temporary and tiheir services are liable to be terminated at any time on 15 days’ notice
i without assigning any reasons. i !
3- No TA/DA vill be admissible to them for joining first appointment. E
4~ In case they wish Yo resign at any time they will give one month ndtice OR in lieu thereof one month's pay will be
forfeited from them subject to the discretion of the competent authérity in public interest and will )ea\}e the service
after acceptance of their resignation. i '
" Thcir_appointment is subject to Medicat fitness for Government Service., ' .
fi They wiil be cigible for continuance on U post if their,woik and conduct remained satisfactory during the period of
their temperary appointment provided the vacancy against which lhefy have been appointed continues.” '
7. They wii tw: on probation for o period of onc yonr extendobie uplo another year. During’ probation ‘perioc their
. seivices viif e terminated O WOk and condhict & noTTIRIA Satisfactory OR the vacancy ceases to exist,
H- they wait be liabic to serve anywhere in the Prisons Departiment of Kléyber Pakhtunkhwa. .
9- For ali other purposes such as Pay, T.A and Medical Altendance cte; they will be governed by such.Rules as may be
issuad Ly the Government for the category of Government Servant$ of the Prisons Department to which, they will
« belong. !
10-

!
They wiil te governed by the Khyber Pakhtunkhwa Government: Servants
. Pakhtunihwa Civil Servants (Appeal) Rules 1986, the Khyber Pal!htunkhwa Civil Servants Act, 1973, the Civil

Servants (£ppointment, Promotion and Transier} Rules 1989, the!Khyber Pakhtunkhwa (E&D) Rules, 2011 the
Khyber Pakhtunkbwva Prison Department Service Rules and all other, rules / regulations framed or to be framed by
the Government Som time to time. :

’ o
% Next page, .

t .. |
(Conduct) Rules 1987, the Khyber
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:l-‘\ JQUARTERS PRISON PESHAWAR
' No{: P/B Dt: 08/10/2019
1:1.- Their service will be lable to termination / reversion at any stwge if their Academic Certificates / Degrees (if any)

CNIC, Dormicile 'ete; are found fake, their ser v!cqs ‘will_be consudered as, termlnated automat:cally and FIR will be
lodged against them. - B ,-
19- Their satary will be released after making proper verification of their antecedents/ character roll, Domicile, and-
f Academic Qualification Certificates / Degrees etc; from the qua; ter concerned by the jail of their first posting.
) n’iorovm i any verificaticn charges are involved on this account; the same will be paid by the appointees.
3- I th ey wccept the appointment on the above cited terms and cond:Uons they should. report to the Superintendent
Centr -u Prison Mardan within 30 (Thirty) days of the receipt of this offer of appointment at their own expense. In
case th nv il 1o join duty within the same period, the offer of appomtmont will be treated as cancelied IW|thdrawn

{

. - ) , SUPERINTENDENT L
. ) < : HEADQUARTERS PRISON PESHAWAR
Endorsement RNo: / 58 & / /- : C C
. Zopy or the above is forwarded to:-
- The Superintendent Circle Headquarters Prison Mardan
The :mpermtendent Centra! Prison Mardan for mforrnatuon On arrival of the above named

B g

that thev hnve aCCched att terms and COndtthI’IS gontamed in the offer of’ then' appomtment and

submitted to Headquarters office for record. The condition No. 12 may be fulf:lled before

releasing their salaries within shortest possible time. )
3- The District Account Olficer Mardan for infor manon & further necessary actnon. )
4 ;\pncnnrees concerned.

, /' o ~ | lv!m«@*l«bg

HEADQUARTERS PRISON PESHAWAR
E- rna|| hqpl e Afgrmail.com

i
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DnRehana Alam Zeb

M.B.B.S (Lahore)

Ultrasound Speczalzst
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Dr.Rehana Alam Zeb

M.B.B.S {Lahore)

Ultrasound Specialist SRl
Ex. W.M.O. (UNHCR) SRR (mu)df J-d-f&1 --J&"”ﬁv'/'
Ex. W.M.O. (Mission Hospital Bannu) o 3 UNHCR sttt sl
Fx. Medical Officer Minisiry Of Health (MALAYSIA) . uxdwmu( ok Sl
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- ; U# MNCH slefEleghs
Pt.Name 3 | _Refby : Date_ /-3 - 2,22
PG o & AR 7 )
Y, - U7 / 05— £
. H ' e [ .
T A i L
emp .- ():‘ /‘ toalle
: : : —
Pulsg ; . .
B.P. / o /'Z“- Y / |
" $1. /l(——f AL g
! - = i
Complaints: :
K /3‘—7“ 77ZV
y
P

ANc.

J

0336-9485500 /1 :/:z,kgb 51 urﬂu' / J LvJL;uJW,« PR ::;
I e




.B.B.S. (Lahore)

Dr. Rehana Alam Zeb C&M ,

M
(Ultrasound Specialist)
Ex. WM.O. (UNHCR)

Ex. W.M.O. (Mission Hospital BANNU)
Ex. Medical Officer Ministry Of Health (MALAY SIA) i
W.M.O. MNCH BANNU
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DrRehana Aiam Zeb

M.B.B.S (Lahore)

Ultrasound Specialist

Ex. w;r:M.o. (UNHCR)

Ex. WM.O. (Mission Hospital Bannu)
Ex. Medical Officer Ministry Of Health (MALAYSIA)
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Dr. Rehana Alam Zeb -

(Ultrasound Specialist) (Lahore)
EX. WM.O. (UNHCR)

EX. W.M.O. (Mission Hospital BANNU)
EX. Medical Officer Ministry Of Health (MALAYSIA)
WIM.O. MNCH BANNU
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DrRehana Alam Zeb

. M.B.B.S (Lahore)

Ultrlasound Specialist
Ex. VﬁM . ( UNHCR)
Ex. ‘VM Q. (Missior: Hospital Bannu)
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Dr. Rehana Alam Zeb

‘ M.R.B.S. (Lahore)
(Ultrasound Specialist) (Lahore)

Ex. WM.O. (UNHCR)

Ex. WM.G. Mission Hospital BANNU)
Ex. Medical Officer Mivistry Of Health (MALAYSIA)
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Dr.Rehana Alam Zeb

M.B.B.S (Lahore)

Ultrqsound Specialist
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Dr. Rehana Alam Zeb e

M.B.B.S. (Lahore) el .
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. " No.806/PB Dated: 14/05/2020, E-Mail: marda.njail@gmail.com; ‘ Zxﬁ? A0 0937-843114 @

+

OFFICE ORDER

Services of Warder Atif- Ullah S/O Mir Tawal Khan attached to Central Piison

i
i
1
i
1

’ Mardan’ a‘g: here by terminated from. the date of absence for uir-satisfactory
i - work/conduct/ wilful absence from duty with effect from 24-03-2020 to 14-05-2020.
P . SUPERINTENDENT

‘ ‘ ' ' - CIRCLE HQS. PRISON MARDAN

T v—,

e - EN

‘Endst: 0.807-09/PB Dated: 14/05/2020,

Cepy of the above is forwarded to:-
1- The Inspector General of Prisons Khyber Pakhtunk'hwa Peshawar for information
plc,ase _
- The bupcrmtcndcnt Ccntral Prison Mald’ll’l for infor mauon and necessary action
with reference to his report dated. 06-04- 2020.
/ The Dlsﬁ ict Accounts Ofﬁccn Mardan for information and necessary . action

pleasc.

N

——

‘ - - CIRCLE HQS PRISON M/ARDAN
|
|
|
|




; ,? . To,
Thé Hon’ble inspector General of Prison C
Khyber Pakhtunkhwa Peshawar |

DEPARTMENTAL APPEAL FOR REINSTATEMENTA
|
OF THE APPELLANT WHEREBY THE

N\ SUPERINTENDENT __ CIRCLE Hf)ADQUARTER

PRISON MARDAN HAS ISSUED TERMINATION'

. ORDER _OF THE _APPELLANT _ON__DATED
///, " 16.05.2020 BEARING NO. 806/PB.

RESPECTFULLY SHEWETH,
1. That the Appellant was appointed as Warder and he was
~ serving in the Circle' Headquarter Pgrison Mardan.

\

That the wife of the Appellant wés seriously sick and was

Y
!L\'JA

hospitalized due to the critical situation due to which the

"Appellant Was the only person who was responsible for look
after of his wife and that is why he was unable to present on
his duty, furtherrnore as the Appellant had already been
mformed his high ups for granting leave in the above issue, .
but the competent authority as high ups deaf ear on his

-request inspite of the fact that he has submitted his genuine

reason to his’ high ups and after got recovery by the wife of
«V . . the Appellant he has assumed his duty and produced all the
' Medical prescriptions to the cofnpetent authority. (Copies of

the Medical prescriptions are attached)

3. That inspite of the above unavoidable reasons the 5
Superintendent Prison Mardan. has issued the impugned ’
termination order against the Appellant without giving any |
opportunity of being heard and without any show cause notice
and any intimation in respéc:t of termination issued order
dated 16.05.2020 bearing No 806/PC. (Copy of the .
Terminating Order is attached)




29

That the Appellant time and again approached to the h1gh ups

for cancelation of above mentioned illegal 1mpugned Order, but

had given deaf ear and after lapse of somet1me the hlgh ups
completely refused, hence the instant Departmenta,l Appeal

It is, therefore, humbly prayedvthat on acceptance of

~the .instant Appeal, the impugned. Termination Order

p,assed' by the Superintendent Circle -I-Ieadquartérs Prison
Mardan against the Appellant may kindly be set aside and .
the Appellant may kmdly be reinstated with all back

benefits.

Appellant

Dated: 10.06.2020 - % 4 5

Atif Ullah S/o Mir Tawal khan
- Ex-Warder, Circle Headquarter

Prison Mardan
Cell # 0334 -8834593

s
o —
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P OFFICE OF THE
' IN SPECTOR GENERAL OF PRISONS .
' KHYBER PAKHTUNKHWA, PESHAWAR

No. Estab/Ward/Orders 27279/
" Dated 07.08.2020
ORDER |

WHEREAS, Ex-Wander Arif Ullah S/0 Mir Tawal Khan while attached to
Central Prison Mardan was awarded the major penalty of “Termination from

Service” by the Superintendent Headquarters Prisen Mardan v;de his office
order No.806 dated 14.05. 2020 . o ©

AND WHEREAS, the said warder preferred his departmental appbal for
setting aside the penalty awarded to him, which was examined in light of the
available record of the case and it was observed that the charges leveied
against the applicant was proved.

NO THEREFORE, keeping in view the facts and record, the provision
of rules in vogues, in exercise of power conferred under Rule-5 of Khyher
Pakhtunkhwa Civil Servants, Appea! Rules 1986, the dec1s1on of the <*011ﬂp=,h,nt
authority is upheld and appeal of the appellant is hereby re}ected being
without any substance.

’ Sd/“‘v.x KEX .- ’
ADDI"‘IONAL INSPECTOR C‘FN&.R!&{.- o E’z'..f‘\@l\’
KHYBER PARAKHTUNKHW TE, DF’ HEW. E'”

Endst No.27280-82/-

Cop¥ of the above is forwarded to. .
1. The Supenntendent Headquarters Prison Mardan for mforrt a‘m(m and
necessary action with reference to his letter No. 1069.d1ted 26.06.2020.
The Superintendent Central Prison Mardan for information
The District Account Officer Mardan for informmation.
The Appellant concerned C/o Supermte dovt Peadquqrt r Prison
Mardan for information s

= W N

Sa/-wxxex .
S ASSISTANT DIRECTOR
prto e ANSPECTOR. GENEREL OF PRISON
HHTBER PAKHTUNKHWA, PESHEWAR

9
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BEFORE THE HONORABLE SERV?T{CE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR.

In the matter of

Service appeal No. 10009 of 2020 _

Atif Ullah s/o Mir Tawal Khan EX-Warder, Circle Head Quarter, Prison Mardan.
R/O Mattaki Bizenkhel, F.R Bannu-----~-------==mcsmmmameee . (Appellant)

VERSUS

R The Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar.

2. The Superintendent Circle Headquarters Prison, Mardan.

3. The Superintendent Headquarters Prison, Peshawar------------ (Respondents)
INDEX
’ ' S.NO. DESCRIPTION OF DOCUMENTS Annex Page No.
| | 1 Para-wise comments - 1-3
| Affidavit o 4
E Appointment letter A §— ;,
BE Copy of Prison Rules A B 8"’#2&
5 Departrmental Appeal C l 3"""/}/ ‘[
© 1 1G Prison office order dated 07.08.2020 D | A
" ‘ 7 Absence Notice E -l /66
® | Written Statement F JZ &5
9 Terminatiion Order dated 14-05-2020 .G ) g
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s *57‘ BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

In the matter of

Service. appeal No. 10009 of 2020

Atif Ullah s / () er Tawal Khan Ex-Warder, Circle Head Quarter, Prison Mardan. R/O -
Mattaki Bizenkhel, F.R Bannu-------------c-emmommmom oo (Appellant)

VERSUS

1. The Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar.
- 2 The "Superinténdevnt Circle Headquarters Prison, Mardan.
3 The Supermtendent Headquarters Prison, Peshawar------------ (Respondents) =

SUBJ ECT‘

~ Joint PARA-WISE COMMENTS ON BEHALF OF RESPONDENT NO 1
TO 3
Respectfully Sheweth

PRELIMINARY OBJECTIONS

. That the appellant has got no cause of action to file the present appeal.
lfTha‘t, the present appeal is incompetent in its in present form.

That the appellant has no locus standi.

That the appellant is bad for mis-joinder and non-joinder of necessary party.

That the appellant is estopped by his own conduct to file the present appeal.

I S

‘That the appellant is violated the terms and condition of service which amount

" to gross mis-conduct and appeal is liable to be dismissed.

OBJECTION ON FACTS

1. Admitted to .the extent of his appointment soon after of his appointment his
. conduct remained un-satisfactory during the period of probation. |
2.A'-The appellant was served as warder in prison department but his services was A
not satisfactory. The appellant beiﬁg on probationary period violated the terms
& condition of his service mentioned at serial No. 02 which clearly stated that: =
- “Their appointment is purely temporary and their services afe A

- liable to be terminated at any time on 15 days’ without assigning any

: 'notice/réasons.

As the appellant was under probation as he was inducted on 08-10-2019 in
\‘ _ - Prison D'epartfnént and soon after of his induction he was terminated from " -
\ . Service by violating the terms and conditions of his service as well as violating
. rule 1082/1083/1096 of Khyber Pakhtunkhwa Prison rule-2018. (Appointment

“order is Annexure—A)
3. Incorrect and not admitted. The appellant did not follow the mechanism for
| granting leave as embodied in rule/1082/1083/1096 of Khyber Pakhtunkhwa

Prison rule-2018 which provide a proper procedure for leave hence the appellant




6.:=;-='Incorrect and not admitted.. The decision of departmental appeal duly conveyedg(g;g;,_'_. _

oo

violated -such rules and did not approach to competent authority for leave and
- remained absent from official duty which amount to serious mis-conduct and

.’ineffleieriCy being sensitive force of Prison Department. (Copy of Prison rules is

Annexure -B).

. As elaborated in Para-03 above. Moreover the appellant cl1d not report for dutyl_ :

as per record of Roznamcha

. ‘As explained in para. No. 02 above.

to the appellant through Superintendent Jail Mardan and the departmental

appeal of the appellant was rejected. (Departmental appeal and rejection order. e

lS “C” & “D)

::,'Incorrect and not admitted. Proper absence notice pertammg to his absence was

" issued vide Superintendent Central Prison Mardan letter No. 511 dated 06-04-

2020 was served upon him. (Copy of ‘absence notice is Annexure-E) in

pursuance of his absence notice he submitted written statement which was: E

unsatisfactory. (Copy of written statement is Annexure-F) consequently upon

:.r:his mis-conduct the appellant was terminated from service vide Superintendent

' Central Prison Mardan order No. 806 dated 14-05-2020 (Superintendent order E |

is Annexure G).

OBJECTION ON GROUNDS.

AL

.~No. Comments.

The afopellant has been treated as per condition of his Appointment letter as

‘explained in Para No.02. _
. The'appellant'was absent from duties for 50 days i.e. 24-03-2020 to 14-05-2020.

without permission .of the competent authority which speak, volumes about his
_ Mis-condu‘ct.and un-satisfactory service record. |
- As explalned at para-A.

. The appellant has been treated as per terms and conditions of Appointment

Oi'der,-which already explains that service is purely temporary and can be

terminated. As the appellant was absent without permission for 50 days, which -
‘manifests his poor conduct thus he was terminated from service.
. As explamed at para-A & D.

The appellant was personally heard but he didn’t provide any plausible reason |

for his absence.

. No record of the appellant was found for his leave application and the appellant'
.left the station without permission of the competent authority.

. As explained at para-A ‘& D. ‘

The .appellant willfully absented himself from official duties, which amount to -

gross mis-conduct and inefficiency on his past Terms and conditions of the . .'

appointment order were followed in letter and spirit.

. ‘No. Comments.



L. Iric'qffé;:’t and not admitted. The punishment has been awarded to him as per..
4 s Law. o : v
=i C :

M. ﬁ_‘ir‘el_ﬁéi‘if, hence need no comments.
It 'fiis‘:therefore hﬁmbly requested that on acceptance of above Joint Para-wise . )

.‘Acdrxim'e'nts on behélf of respondent’s No. 1 to 3 the instant appeal of the

-appe}lant. may kindly: be dismissed with cost being devoid of meritand Law, ... -

RISONS “RINTENDENT
awar Circle | équarters Prison Mardan
" (Respondent No.2)

. INSPECTOR
Khyber Pakhtunkhwa Pes
(Respondent No.1)

"" ~%.w |

¢ SUP ENDENT
Circle Headqyarters Prison Peshawar

(Respondent No.3)
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¢ 'In the matter of

s IS

** BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

L 4

- - Bervice appeal No. 10009 of 2020

Atif Ullah s/o Mir Tawal Khan Ex—Warder, Circle Head Quarter, Prison Mardan. R/O
Mattaki Bizenkhel, F.R Bannu------------===ceoeeme - (Appellant)

----VERSUS----

1. The inspecto‘r General of Prisons, Khyber Pakhtunkhwa, Peshawar.
2. The Superintendent Circle Headquarters Prison, Mardan.
3. The Superintendent Headquarters Prison, Peshawar.

(Respondents)

AFFIDAVIT OF THE RESPONDENTS.

We, the respondents, do hereby solemnly affirm and declare on oath that the
contents of the reply/Para wise comments are true and .correct to the best of our
“knowledge and belief ‘and nothing material fact has been concealed and kept secret

from this Honoréble Tribunal.

1. INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR.

' @ j0: 4y

2. SUPERINTENDENT _
CIRCLE HEADQUARTER PRISON MARDAN

3. SUPERINTENbENT ‘
HEADQUARTLER PRISON PESHAWAR.
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- *HEADQUARTERS PRisON PESHAWAR
No:[3£8-1457 P/B bt: 08/10/2019 2
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QFEER or APPOINTMENT

Upor

PEH s,

.

1 Fecemmendation of the Departmental Selection Committee, the below noted ‘candidates of Zone-1
&re heraby 2ppointad 2gainst the post of Warders ( BPS-OS); in the Khybef Pakhtunkhwa Prisons Departmet1t in
328ic Pay Scale R (10260-500~2529@) plus other usual aé'fm'iss'ible allowances on the following terms angd
fenditicns:- . H - ‘
| S [Name 1~ Father Name Domicile District Place of Postin
: ["_ Shaiid Ulizh Walayat Khan - _ | KHyber ——_. | Central Prison Mardan
) Abdul Whsaj Yardil Khan FR(Peshawar) . Central Prison Mardap
Y Nawar Khan Gul Wazir Khan Khyber Central Prison Mardan
"1 3. I itsan Uiler Amanuliah | Khyber . - - Central Prison Mardan
i ;}';j-:_wf’\im;a-v;rhad Arif Hakeem Khan Khyber - 1 Central Prison Mardan
; -_ -S'xt—fu?‘ "Huhszgmh- Gherat Gul Khyber Central Prison Mardan
ST AL Axig Aurang Zeb Khyber ™ - Central Prison Mardan -
Ha ";t»lg:_:,w:}11§;""£§;§€—“w Mastan Shah - Khyber | Central Prison Mardan
L Ashzat istam Said Mian Gul ) Khyber | Central Prison Mardan -
" ; 0. -.&Ef'iﬁ{h..mﬁ T Laiq Shah FR:Peshawar . Central Prison Mardan
.31 | trar Ut Hag) Muhammad Salim Khyber _| Central Prison Mardan
{12, ] _S3msr ikhan Said Wazir Khan - Khyber . Central Prison Mardan |
13, Inayag Shak Ziarat Shah Khyber Central Prison Mardan —_—
1< Muham sad Amin Speen Gul _ ' Khyber Central Prison Mardan
i I isar !fh;l;.s;nmad Janat.Gui Khyber Central Prison Mardan
g i5. | SaninJen Qismai Khan . Khyber Central Prison Mardan
P__:Z::Qy‘ar khan Abdul Haq Khyber Central Prison Mardan
:lS__ _Rehman Yilah Falak Sher FR Bannu | Central Prison Mardan
119, Ajmal Khan. | FR Bannu : Central Prison Mardan
F".’i_ Surat Wali FR(Banu) Central Prison Mardan ]
21, Ki: Nazeer Jan - , _Khyber -Central Prison Mardan -
el Y S — 2her Zali Khan "~ T e -Central Prison Mardan "
23| T fian 7 Khalil Rahman = o] FR(HANY), _-.'.CE‘_‘_“‘.!':B["E‘!‘.‘.‘@E&‘.".‘.!..‘._."...
- | Bimar Sadengi - Amal Gul T L peiﬁaWaL_.____ -CQD_F.'E"_'.'.’.‘L‘;‘S'“;E‘"_‘"!TS“".'.'....
LA L 2 Jawal Khan —|.FR Bannu; Ce"‘@!.ﬁ!‘.%?ﬂ,mt."%“. . j
[ Muhanmad Raza Khan FR(Banu g Central Prison Mardn - o
Hsider khan 'Tchjﬁﬁ‘“‘*“." “Central Prison Mardan *
Sheikh Farid FR(Banu) Central Prisorjn_{vfla_(gl.ar:l__
Sialabad Shah™ Khyber — -|-Gentrol Prison Mardiyy
Anwar Shah - | Khybbr Agency .Central Prison Ma rdan ;
______.___’________T:gj__-"_{l_uhamma_d - Khyber N -1 _Central Prison Mardan . |
o0 Rasheeg ArmanGul Khyber - Central Prison Mérd.a—ﬁm__:j:f
X — Jan diam - Khyber ' Central Prison Mardan_ _I
e Kl __r_[;‘____.i Sarfaraz Khan ) Khyber . ) Central Prisan Ma_njc.lpp' ::',
u‘?ﬁ._h_,;_f_'i‘f‘gﬁ"d Khan FR Banny Central Prison Mardan e
Uileh Khan ] Muhammad Noorani FR(Banu) Central Prison Mardan -1
e Y Ahmad Bajaur ) Central Prison Mardan — 1
LARMGIr Khan Afsar Khan Khyber ) ___| Central Prison Mardan
‘9. ) Madir Khar, Faroog.Khan - Khyber Central Prison Mardan
10, | Wagar Ahmad . Akbar Hussain Khyber - ’ Central Prison Mardan
A5 L asim Ullsh . | Naqib Ullah Khan FR(Bapu). Lentral Prison Magaan
% B Gailhaz Khan Centrai Pris '
b ;

l VI Khan

S [ FR By J.Central Prison Mardan ™
o { Ziafdr Al . T Pric

— ..i'-—'___-_f.;.-:._

; e S e | Khybed Central Prison Mardan
. N e ~ e ’ HOE = - iy Cer -hh-__‘__' e
i, 1 Sham W Rehman T Mir Shahbaz Khan . FR(Badu).. . Central Prison Mardon
10, _f'_['_’-!l_lj.]_."e_n!!l_l:_juf.‘l | Fawad Muhammad Saleem ™ FR Peshawar Central Prison Mardan ™
| Selim Gah Sl Hawag FR(Bany) e Prison Mardan
_ : —b—%ﬁr_*___.h--_._’
_:rg_\_gisg Khan . Khxberi Cent-jal Prison Mardan
thagGu T RBanny -Gentral Prison Mardan —
“f'i‘r_.l.n Ifnan o !'\h)"beré _Central Prison Mardan . ’
! Khair Zada — | Bajaur _ Central Prison Mardan, !
| Mashra Khan FR Bannu - _| Central Prison Mardan ]
- ) 1 P = S - ————— .
- 28mand.Khan’ —— | -FRPEsHawar - - . Central-Prison Mardan 7l
e L Muhammad Afal

Khypgri [ Central Prison Mardan |

I .

; i ‘4740 Next page., .
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: !, OFFICE OF THE :
SUPERINIENDENT - -
- HEADQUARTERS PRISON PESHAWAR
" No:_i P/8B Dt: 08/10/2019
i . ‘ .
S# | Mame Father Name Domigile District ___ | Place of Posting | ‘
54, 1 Suliman Khaon Shah Jehan Bajaur ! - Central Prison Mardan -
55. 1 Usman Khan Mirafzal Khan Bajaur Central Prison Mardan
56. | Asshad Khan <haista Gul FR Peshawar Central Prison Mardan
57. | razal watie Sultan Zait Bajaur i Central Prison Mardan
58, . Shafig Khan Sharbat Khan Khyber * Central Prison Mardan
59. | Naheed Liiak rizemeed Ullah FR Bannu! " |'Central Prison Mardan.
G0, ! Fida Huseain Mir Hashim Khan FR(Banu): Central Prisoh Mardan
GL. | Pir Munareniad Khan Muhammad Yousaf Bajaur Central Prison Mardan
-6.2.“ 1 Masir Usman Muhammad Usman FR Bannu! Central Prison Mardan
63, mial Khan Qahel Xhan FR(Banu)i Central Prison Mardan
A, Anees Aftidi Khial Zada Khyber i Central Prison Mardan.
LwS."‘:' Adil Kl:ua;ﬁ_ o 1 wiie Daraz Khan FR(Banu): Central Prison Mardan
G Muharinad Tamir Moor Must-Khan Khyber ! Central-Prison Mardan -
67. 1 Kaieem Uizh Afridi . Jabeen Afridi Khyber . - ‘Central Prison Mardan
65, | jmran vousas Abdul’ Shakoor Bajaur Central Prison Mardan
63, ! Mehammac Shusio, Humayun Shah FR Peshawar ‘| Central Prison Mardan.-
30,1 Oismiar Lilah Sher Daud | FR(Banu): Central Prison Mardan
it Younas Khan Muhamamd Rahim Bajaur Central Prison Mardan
72, | Saif Uliah ‘Balgiaz Khan FR(Banu):. Central Prison Mardan
73. | Muhammad Kafil Muhammad Afzal Khan Khyber { = - Central Prison Mardan
74. | Zahir Zaman Muhammad Ilyas Khan FR{Banu): Central Prisop Mardan
75. .| _Mahboob Ur Rehman Mir Qad Ayaz Khan FR(Banu)j Central Prison Mardan
76. 1 Musrat Shalh Magboot Shah Khyber | Central Prison Mardan
] 77. { Aman Ullak Haji Gul Marjan  Khyber Central Prison Mardan- -
1. 78. | Favaz Udgin Muhammad Yousaf Bajaur |- Central Prison Mardan
P79 Ahdu ... Dil awaz Khan FR Bannu! Central Prison Mardan
IR .o 1 Qamar Aii Khan FR Bannu: ' _| Central Prison Mardan °
8L o igbai Khan = - . 5 | FR{Banu) e - .Central Prison Mardan
82. | Terig Jamil Abdul Samad Khan FR(Banu)' Centrgl Prison Mardan -
-85, 1 Shahab uy Din ___ 1 Sheraf Din Khyber Central Prison Mardan
_54. 4 Adnan Akher Zaman FR Bannui Central Prison Mardan.
8S. 1 ¥han Ghani- Fuhammad Umar Khyber | | Central Prison Mardan
86, ! Fakbar Taman Munaramad Anwar Khan | FR Bannu Central Prison Mardan
7. uhamaad Tanir” e L GUE Hamieer - FR(Peshawar) = - Central Prison Mardan
(88§ Abdul Jdlii Noor Mast Khan Khyber i ' Central Prison Mardan .
89, | Shah Miaz .. .1 Inar Gul FRBannu; _~ .# | Central Prison Mardan
TERMS 8 CONDITIONS : : ' R
1. _'l-‘neiu; alapoin;|11:ent will take efiect from the date of joining duty at thgir'place of poét!ng._ . b . .
B Their anpcisiment is purely lempo'rryy and their services aré liable to be terminated at any time on 15 days’ notice .
without ssigning ary reasons. A . L St
3 Ne T/l vilt be admissible to them for joining first appointment. : ‘ L
4- In caze ihey wisih o resign at any time they will give 6ne month ndtice OR In lieu thereof one month's pay will be
forfaited frem them subject to the d‘rscrgtion of the competent authérity in public interest and will)ea\ire the service
after zccaptance of their resignation. | . . : )
T Their appointment is subject to Medicat fitness for Government Service, . : - ; .
T Thay wiit b cdigible for eaatinuineo on e pnst if 1|mir§wnrk any! mﬁduct rematned sarisfacmn} foring the perind of
tivelr temporeiy appointment provided the vacancy against which Lhe:y have been appointed continues.’ . ', N ,
7- They wili iw: o0 peobation for f1 period of one year extendable uplo another year. During’ probation ‘period thoir ™
. serdces will Le: terminates i thoir work and conduct s riot found satisfactory OR the vacancy ceases to exist, -
- “they vilii Le fiabic to serve tnywhere in the i’risons Department of K{iybér'Pakbtunkhwa. -
9. . Forait other purposas su

< as Pay, T.A and Medical Altendance ctc; ;'they will be governed by suchERul.es as fuay be
. issuad by the Government for the category of Government Servantg. of the Prisons Department to which, they will
belory. o R
10- They will te governed by the Khyber Pakhtunkhwa GoVernmentE Servants.
Pakhtuntbws Civil Servants (Appeal) Rules 1986, the Khyber’ Pall
Servanls LRopdintment, Promotien and Transfer) Rules 1989, the'
Khybed Paltiiinkiwa Fison Depariment Service Rules and all otheri
the Governmant Som time to time, : :

(Conduct) Rules 1987, the Khyber -
htunkhwa Civil Servants ‘Act; 1973, the Civil
Khyber Pakhtunkhwa (E&D) -Rules, 2011. the

rules / requlations framed or to be framed by .-
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s § - OFFICE OF THE
" : | ' | SUPERINTENDENT
‘ R © " HEADQUARTERS PRISON PESHAWAR
* R Ncﬁ: WP/B Dt: 08/10/2019
vi- ice will be fiable to termination o/ reversion at any stade if Lhexr Academic Certifi cates / Degrees (if any), ’

ileets; sre found fake, their ser vncqs ‘will_be consmlered as termmated automatucally and FIR will be -

lO(lgC'l acainst therm. - . P

vary will be rejeased after ma'r ing prope| venf cation of the|r antecedents/ charécter roll, Domicrle, and -

ic Quallfication Certificaies 7 Degrees clc from the quarter concerned by the ]all of their first pasting.

; Mareovar, it any varification rharges are involved on this account] the same will be paid by the appointees.. .

13- AF cept the appointment on the above cited terms and conditions they should. report to the Superintendent
Cantrg! Prison Mardan within 30. (Thirty) days of the receipt’ of this offer of appointment at their own expense. In .
rise Sl T ol m.‘y wm.n the 'same perind, the offer of appomtment will be treated as.cancelled /w:thdrawn.

1 f l

‘ : ' o ' SUPERINTENDENT
HEADQUARTERS PRISON PESHAWAR

. FEs

o cl"y of the above is forwarded to:-

i ‘The Superintendent Circle Headquarters Prison Mardan.

- The ﬂuper*men'is‘nt Central Prison Mardan for information. On arrival of the above named
anpolnteas, an undertaking should be taken on judu:lal stamppaper from them to the effect
that they have accented all terms and conditions contained in the offer of their appomtment and
submitted o Headquarters office for record. The condition No. 12 may be fulf‘lled before

asing dheir salariss within shortest gossxble time.

Account Officer Mardan for information & further necessary actlon.

[ Aupointeas c.mwrned : " ; o

i’ ! - B

I T ) . i : : s
S HEADQUARTERS PRISON PE H'AWAR




A | 'GOVERNMENT OF THE KHYBER PAKHTUNKHWA _
HOME AND TRIBAL AFFAIRS DEPARTMENT.

NOTIFICATION

- Peshawar, dated the 14" March 2018.

No.SO(P&RYHD/3-3/2018.-In exercise of the powers conferred by-
: section'59‘ of the Prisons Act, 1894 (IX of 1894) and in supersession of
rules issued in this behalf, the Government of the Khyber Pakhtunkhwa is

pleased to make the following rules, namely:

THE KHYBER PAKHFUNKHWA
[PRISONS RULES, 2018:

Chapter-1
General Provision

1. Short title and commencement.---(1) These rules may be called
. the Khyber Pakhtunkhwa Prisons Rules, 2018. :

(2) It shall come into force at once.

2. Definitions. ---(1) In these rules, unless otherwise prescribed the
following expressions shall have the meaning hereby respectively
assigned to them, that is to say-

(a)  “Act” means the Prisons Act, 1894 (Act IX of 1894);

(b)  “Additional Inspector General” means Additionai
Inspector General of Prisons appointed by
Government under these rules;

(c) “Assistant  Superintendent” means  Assistant
Superintendent of the Prisons and includes Senior
Assistant Superintendent or Senior Lady Assistant
Superintendent appointed by Government;

(d)  “Central Prison” means a Central Prison declared as
such by Government;

(e)  “Chief Warder” means Chief’ Warder either male or
female, as the case may be, in respective ward in a
Prison;

(f)  “Code” means the Code of Criminal Procedure, 1898 . i
(V of 1898);

() “condemned prisoner” means prisoner sentenced; to
death and his sentence of death confirmed by the
Supreme Court of Pakistan;




1080. Prohibition agamst busmess and pecuniary transactions.---(1)
No prison officer shall directly or indirectly engage in any trade, business
or employment other than his legitimate duties.

(2)  No prison officer shall lend money to, borrow money from,
enter into any pecuniary transaction with, or incur any obligation in favor
of any other officer or any prisoner.

1081. Residential quarters.---(1) Rent free residential quarters shall
ordinarily be provided at each prison for the Superintendent, Deputy
Superintendent, Senior  Assistant  Superintendent, . Assistant

~ Superintendents, Senior Medical Officer, Medical Officer, Pharmacy

Technician, Assistants and Clerical Staff, Storekeepers Instructors,
Teachers, Head Warders and the Warders.

(2)  Every prison official for whom the residential quarters are
not available in prison shall reside within such distance from the prison as

~ the Superintendent may direct,

1082.~Leave to Subordinate Officers’--(1) No subordinate officer shall,

at any time, without the permission of the Deputy Superintendent, if such
officer is subordinate to him, and, in any other case, of the Superintendent,
be absent from the prison premises, whether by day or night.

(2)  The Deputy Superintendent shall not, without the sanction

- of the Superintendent, grant leave of absence to any subordinate officer,

or permit any such officer to remain absent, for any period exceeding four
hours at any one time.

(3) Whenever any leave is granted by the Deputy
Superintendent to any subordinate officer he shall, at the time the leave is

. granted, record the fact, and the period of leave in his report book.

(4) Every subordinate officer shall immediately on return from
leave report the fact to the Deputy Superintendent, who shall forthwith
record his arrival in his report book.

(5) The Deputy Superintendent shall similarly record in his

- report book, all 1eave granted by the Superintendent and all reports made
 of return from leave.

(6)  Fifteen (15) days recreation leave shall be granted to every
employee of Department once in a calendar year on rotation basis.

J— c— Y Y ———— gt e i)
JOS@bsence caused—by"illness “or ~other “unavoidablezcause.---

- Whenever any subordinate officer is at any time prevented by sudden

illness or other unavoidable cause, from attending the prison or
performing his duties he shall forth-with give notice to the Superintendent
along with his reasons for absence. The Superintendent shall then make
suitable arrangements for the due performance of his duties.

1084. Acquaintance with these rules and directions.---It shall be the
. duty of every prison officer to make himself thoroughly acquainted with

the duties of his office and these rules and directions. He shall dlscharge
his duties with zeal, efficiency, honesty, alacrity and regularity.
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1085. Note Book.---Every subordinate officer shall keep a notebook with
him in which he shall record every order given to him by his superior
officers.

1086. Subordinate Officer to render prompt obedience.---It shall be

. the duty of every subordinate officer at all times to render prompt and
- implicit obedience to every lawful order, given to him by superior officer,

with proper courtesy and respect.

1087. Prohibition against communicating with prisoners, their-

relatives and friends.---(1) No subordinate officer shall, otherwise than

“with the special permission of the Superintendent, at any time,-

(a) correspond or communicate with any relative or
friend of any prisoner;

b hold any unauthorized communication with an
y y
prisoner;

(¢)  correspond or communicate with any discharged
prisoner; or

(d)  permit any discharged prisoner or any relative of any
prisoner to visit or remain at his quarters.

(2)  No subordinate officer shall, at any time,-

(@) hold any unnecessary conversation with any
prisoner; or

(b) treat any prisoner with familiarity; or

(¢)  discuss any matter relating to the discipline or of the
prison with or within the hearing of any prisoner.

1088. ---[incorporated in Uniform Chapter]

1089. Officer not to leave place of duty idle about or quarrel.---(1) -
~ Every subordinate officer when on duty,. except when ordered by a
. superior officer to go elsewhere, shall not leave his beat or place of duty.
- Idleness or lounging about the prison premises is prohibited.

(2) No subordinate officer shall at any time, while on duty,
smoke sing or talk loudly, or cook or eat his food, or do any act likely to
distract his attention from his duty, or in any way conduct himself in an
unseemly or disorderly manner.

. (3) All quarrelling. or disputes between prison officers is
prohibited. Any dispute between subordinate officers about any matter
connected with their duties shall at once be referred to the Deputy
Superintendent.

(4)  When any subordinate officer is accused or suspected of
. having committed any of the following offences, and a prima facie case
- against him exists, a proceedings shall be initiated,-
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(a)  willfully or negligently permitting a prisoner to
escape or any other serious offence punishable under
the Penal Code

(b) . any offence punishable under section 42 of the Act.

(é)-. ‘ any breach ‘of rule- 1094 or clause (c) of rule 1095;
and o

(d)  any breach of section 9 or section 10 of the Act.

10990. Visitors to subordinate officers.---No subordinate officer shall at -

- any time be permitted to receive any visitor inside the prison or while on
_ duty outside the prison.

1091. Complaints.-—(1) Any subordinate officer desiring to make any
complaint of any kind shall do so in writing to the Superintendent with in
twenty-four hours of the occurrence of the cause of complaint.

(2) The making of frivolous, vexatious or false complaints is
_ prohibited.

1092. Combined action by officers forbidden.---Subordinate officers
are forbidden from taking part in any agitation for the redress of any
grievance or supposed grievance, or for any other purpose whatsoever.

1093. Care and Custody. of Keys.---(1) No subordinate officer who is at
. any time entrusted with any key shall, under any circumstances or any
* pretext whatsoever,-

(a) take any key belonging to a lock in use for securing
the custody of any prisoner out of the prison; or

(b) leave any such key lying about; or

(c)  deliver any such key to any person other than a Prison
officer duly authorized to receive such key or to have
the care or custody thereof, and

(d) leave his post of duty or the prison without delivering
such key to the officer duly authorized to receive the
same from him.

(2)  The key of any cell, barrack, ward, godown, main gate or
main gate wicket, shall not, under any circumstances or under any pretext,
be at any time made over to any prisoner. '

(3) If any key is lost or misplaced, the lock shall at once.be
- condemned and destroyed by the Superintendent. The Officer ‘held
responsible for the loss shall be liable to pay the cost of the lock.

(4)  Every warder shall keep the bunch of keys secured to his
waist belt with a stout chain.

(5) Locks supplied to prisons shall not be provided with
" duplicate keys.
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1094. Officers not to resign without Notice.---No subordinate officer
shall, without permission in writing of the Superintendent, resign or
otherwise leave service, unless he has submitted a notice in writing for a
period of not less than two months, of his intention to resign and the period
of such notice has expired.

1095. Prohibitions against sleeping on duty or other irregularities.---
No subordinate officer shall at any time,-

(a)  be in a state of intoxication;
(b)  sleep while on duty;

(c)  enter any enclosure reserved for women prisoners
‘ -unless he is authorized to do so under the rules and is
accompanied by a woman wader;

(d) commit, or permit or abet the commission of any
' irregularity in the supply of distribution of food,

clothing, or other articles to prisoners; :
(e)  display cowardice in the discharge of his duties;

(f)  be guilty of any act of insubordination, disobedience,
- breach of discipline or neglect of duty; and

(g) malinger or render himself unable or unfit to
discharge his duties.

qubyrwh’omﬁﬁﬁ?d}-(l) Leave, other than
casual leave, to Deputy Superintendents, Senior Assistant
Superintendents, Assistant Superintendent, Budget and Accounts Officer,
Clerical Staff, Teacher, Instructor, Psychologist, Junior Pharmacy
Technician, etc., shall be sanctioned by the Appointing Authority but any
officer to whom a certificate of sickness is granted by the Medical Officer,
may be allowed to proceed on leave. in anticipation of the sanction of the
Inspector General.

\ (2)  Inthe case of others, the grant of all kinds of leave shall rest
with the Superintendent.

(3)  Application for leave from officers mentioned in sub-rule
(1) shall be submitted to the Inspector General one month before the date -
on which the leave is required.




To,
A  The Hon’ble Inspector General of Prison
- Khyber Pakhtunkhwa i’eshawar
DEPARTMENTAL APPEAL FOR REil:VSTATEMENT.
OF THE _APPELLANT _ WHEREBY _ THE
SUPERINTENDENT __ CIRCLE HEADQUARTER
PRISON MARDAN HAS ISSUED TERMINATION
ORDER _OF _THE _APPELLANT éON DATED
16.05.2020 BEARING NO. 806/PB.

RESPECTFULLY SHEWETH,

1. That the Appellant was ‘appoirited as -Warder and he was
serving in the Circle Headquarter Prison Mardan,

Ty
N

That the wife of the .Appélla.nt was seriously sick and was

hospitalized due ‘to the critical situation due to which the

Appellant ;;vas the orﬂy person who was responsible for look
‘. after of his wife and that is Why he was unable to presént on

his duty, furthermore as the Appellant had already been

informe‘d his high ubs for granting leave in the above issue,

but the cdmpetent authority as high ﬁps deaf ear on his
) request, inspite of the fact that he has submitfed his genuine
. féason to his high ups and after g0t recovery by the wife of
i - the Appellant he has’assumed his duty - and produced all the
- Medical prescriptions to the competent authority. (Copies of
ii - the Medical prescriptions are éttachéd) ‘ |

3. * That  inspite of the ‘above unavoidable reasons the

.

Superintendent 'Prisoni Mgrdah ‘has issued the impugned
termination order against the Appellant without giving any o
Opportunity of being heard and without any show cause notice .:i ;' .

e S

‘and any intimation in respect of termination issued order
dated 16.05.2020 bearing No 806/PC. (Copy of the
Terminating Order is attached)




| That the Appe]lant time and again. approached to the h1gh ups

- for ca_ncelatmn of above mentioned illegal unpugned Order, but

~ had given deaf ear and after Iapse of somet1me the high ups

.completely refused hence the instant Departmental Appeal.

It is, therefore, humbly prayed that on acceptance of .

“the .instant. Appeal ‘the. 1mpugned Termmatlon Order

passed by. the Superintendent Circle Headquarters Pnson,‘ "

Mardan against the Appellant may kmdly be set asxde and |

the Appellant may kmdly be reinstated- .wu_:h A-all -_back»

beneﬁts

Appellant

'Dated:\.10.06.2020 o %42 .

Atxf Ullah S/ (o} Mu' Tawal khan .
- “Ex-Warder, Circle. Headquarter - -

Prison Mardan _ -

Cell # 0334-8834593
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Disted N SO AT ALk
To, |
The Huperimmde*nt,

Readquarier Prison Murdan.

Subject.-  DEPARTMENTAL APPEAL
Memo:

! am directed 10 mft:r o thcs 5ubjcct and to fm\mrﬂ hzzmwittt oy mpy

of appeal submiued by Ex-Warder Anr Ullah s/0 Mit Tawal Khan mmﬁ}*eﬁ to

your -jail iﬁ::lf-@ex;alnnamm for infomlim zmd -:uhm;sﬁan of }'G“*‘

viawajmmmms alongwith ‘history. of his-service on. the bclow noted format for
further: Tecessary action by this nf}‘mu*

8.No, | Name & | Rank | Dateof | Dateof [ DerallOF § A"‘%”"‘.’“?f"”
Parentage | Birth _ ayyalnwmut. .1 Postingy . |wwarded
a;ssm‘mxz DIRE@‘NR

ECTORATE GERERAL OF PRISOT
mg?nm PARHTUNKHWA FESHAWAY
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‘ Co ' INSPECTORATE GENERAL OF PRISONS
,\,*ex o:?‘ﬁ' . KHYBER PAKHTUNKHWA PESHAWAR

o .
o @, 091-9210334, 9210406 (@ 091-9213445

el et

- www.facebook.com/kpkprisons/

Gmail  Prisonsig@gmail.com
No. /-
Dated /-

The Superintendent,
Headquarter Prison Mardan.

Subj‘e‘c't:- DEPARTMENTAL A:PPEAL
Memo:

I am directed to refer to the subject and to forward herewith a copy
of appeal submitted by Ex-Warder Atif qQah S/0 Mir Tawal Khan attached to
your jail (self-explanatory) for infe;ﬁiatioﬁ and submission of youf
f/iews/ comments alongwith history of his service on the below noted format for

further‘necessa'ry action by this office:-

S.No. [ Name & | Rank | Date of ' | Dafe of " [ Detail Of Penalty if any
| Parentage Birth | appointment. Postings awarded
| .
|
- ASSISTANT DIRECTOR

INSPECTORATE GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR

Mo Page 216
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REGISTERED | o ’?;M'\se

. QT FICE OF THE SUPERINTENDENT CIRCLE HQS .PRISON MARDAN

{"‘i:'c!‘c HOx Marilan Cirele llUsM:lrlI:‘m Cin-lvl‘l(..\h\ﬂ:\rduu Cirele HQs Mardan  Circle HOs Mardan ('htlcll!»}xl\lunl;m Cin—ln»HQ«.\lanl‘m Cigele HOs Madan Chigle HOs Muvdan Circle HOs Alirdan Cirele ROs Mavdan
No. - /PB Dated: /06/2020, E-Mail: mardanjail@gmail.com, et 0937-843114
To,

The Inspector General of Prisons,
Khyber Pakhtunkhwa, Peshawar.

-Subject:. DEPARTMENTAL APPEAL.
Refererice your memo No. 21568/ WE dated 23-06-2020.

' R/Sir; .
o The requisite- comments on the annotated format on behalf of the
- unders1gned in respect of _Ex-warder Atif Ullah S/O Mir Tawal Khan are submitted as

under:-
1. | Name with Parentage | Atif Ullah S/O Mir Tawal Khan
12 Rank Warder

3 Date of Birth 15-02-1996

4 Date of Appointment 24-10-2019 _

S Punishment awarded |1. Absence period w.e.f. 16-03-2019 to 19-03-2019 three
during  his  entire | . (03) days is hereby treated as leave without pay vide
service with date and Superintendent Circle Headquarter Prison ‘Mardan
nature of offence. - Order No. 2505 dated. 06-04-2020.

2. “Terminated from Service” from the date of absence
' for unsatisfactory work/ conduct/ wilful absence from .
duty w.ef 24-03-2020 to -14-05-2020 vide
Superintendent Circle Headquarter Prison Mardan
Order No. 806 dated. 14-05-2020.

The appellant was awarded the punishment of “Terminated from

Serv1ce” from the date of absence for unsatisfactory work/ conduct/ wilful absence from

~ duty w.e.f 24-03-2020 to 14-05-2020 after observing proper procedure and completion of
. all legal formalities.

Therefore his appeal may kindly be rejected as proceedings against
him were conducted strictly in accordance with rules please.

SUPERINTENDENT
CIRCLE HQS. PRISON MARDAN
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Beh‘er Copy

~ % OFFICE OF THE . = 32
INSPECTOR GENERAL OF PRISONS
KHYBER:PAKHTUNKHWA PESHAWAR -

* . No. Estab/W-ard/_Or'ders 27279/
R Dated 07.08.2020

=

WHEREAS, Ex-Wander Arif Ullah 'S,'/ o Mir Tawal Khan while attached to

‘Central Prison Mardan was awarded the major penalty of “Termination from

Service” by the Supenntendent Headquarters Prison Mardan v1de his office .
order No.806 dated 14.05.2020. : '

AND WHEREAS, the said Warder preferred h1$ deparrmental appeal for
setting aside the penalty awarded to him, which was examined in light of the

. available record of the case and it ‘was observed that the charges leveled
aga.glst the appllcant was proved. '

“NO THEREFORE keeping in viéw the facts and record, the provision
of rules in vogues, in exercise of power conferred under Rule-S of K'nyber
Pakhtunkhwa Civil Servants, Appeal Rules 1986, tHe decxslon of the competent

authonty is upheld and appeal of*tlre appellant is hereby rejected: being
without any substance. -

© Sd/-xrxeme - \ o -
ADDI"’!ONAL INSPECTOR GENERAL OI' PRISON :
KBYBER PAKHTUNKHWE PFSHAWAR

Endst No.27280-82/- :
Copy of the above is forwarded to.

;P

- 1. The Supenntendent Headquarters Prison Mardan for 1nformatxon and ¢
~ hecessary action with reference to his letter No. 1069 dated 26.06. 2020.
2. The Superintendent Central Prison Mardan for information
3. The District Account Officer Mardan for information.

4. The Appellant concerned. C/o Superintendent Headquarter Prison
Mardar for information Tl e T

Sd/-xxxxx -
ASSIS'J‘ANT DIRECTOR
INSPECTOR.GENERAL OF PRISON
KHEYBER "HKHTUNKH’WA PESHAWAR




S (?pUK_ﬁ . - .
o THE SUPERINTENDENT CIRCLE HQS. PRISON MARDAN
. L/ ’ H/P.B DatedD_(_ /64/;.2026.. E-i-via-‘;l: mard;anjaliléglnai.l..cganﬁ }{ﬁ&;\. | 0937-‘8431-14 o

—_— g,
A
Warder Mr. Atif Ullah 8/O Mir Tawal Khan, )

R/O Bizan Khel, PO Mattaki Bizan Khel Tehsil Domail, District Bannu. .

Subject: - ABSENCE NOTICE.

CE NOTILE
As per report of the Superintendent Central Prison Mardan, you absented
yourself from duties as well as jail premises without permission and sanction of leave from .

the competent authority on 04.03.2020 and is absent up to date.

3 T You are therefore directed to report to Central Prison Mardan within fifteen (15)
- ’) days of the receipt of this Notice and explain then reasons of your absence otherwise strict
disciplinary action will be taken against you as per condition of yoﬁr appointment Order

under which may result in termination from service.

o //"'
SUPERINTENDENT
CIRCLE HQS. PRISON MARDAN
1 .
, Endst. No:S12—13/.

Copy of the above is forwarded to:-
1. The Inspector General of Prison Khyber Pakhtunkhwa, Peshawar for information

please.
5. The Superintendent Central Prison Mardan for information with, please. . T

;e /
- . —
. 3 - -
4

7
3

t
f
!
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No. 806/PB Dated: 14/05/2020 E-Mail: mardanjazl@gmaﬂ com, & ¥

_OFFICE ORDER- < —

5;;1&%&50937-843114 : @

Services of Warder Atif Ullah S/O Mir Tawal Khan attached to Central Prison .

Mardan ag. here by lerminated from the date of absence for

un-sa tisfactory

work/ conduct/ wilful absence from duty with effect fr om 24-03-2020 to 14—05-2020

v

“Endst: No.807:09/PB Dated: 14/05/2020.

: | Copy of the above is fo ded to:-
. 1- The Inspector General of Prisons Khyber™§k

please.

2- The Superintendent Central Prison Mardan l‘or mfor ahon

———

. . SUPERINTENDENT o
- CIRCLE HQS. PRISON MARDAN"

and nccessary action .

with reference to his report dated 06- 04 2020. . C S T l

- The District Accounts OfﬁCCI Mardan
pleasc. ‘

=

for information and necessa‘fy. action

- CIRCLEHQS gRISON MJLRDAN

—
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2009 SCMR 605

[Supreme Court of Pakistan]

Present: Sabihuddin Ahmed and Sarmad Jalal Osmany, JJ
Mrs. ABIDA PARVEF;N CHANNAR----Appellant

Versus

HIGH COURT OF SINDH at Karachi----Respondent

Civil Appeal No.1669 of 2007 arising out of Civil Petition No. 2]9 K of 2007, decided on 23ed
February, 2009. - _

(On appeal against the judgment, dated 5-4-2007 passed by Sindh Subordinate Judiciary Service
Tribunal at Karachi in Appeal No.6 of 2005).

(2) Sindh Judicial Service Rules, 1994----

----R. 9-A---Servi'ce§ of probationer could be dispt;hsed with before expiry of probation period.
Muhammad Siddiq Javaid Chaudhry v The Government of West Pakistan PLD 1974 SC 393 rel.
(b) Civil service-—- '

----Probationer only on successful completion of probation perlod could acquire a sure footing—--
j Principles.

Appointment of a probationer can only acquire a sure footing, if he successfully completes the
period of probation and the appointing authority is fully satisfied with his conduct and
performance of duties. :

Muhammad Slddlq Javaid Chaudhry v. The Government of West Pakistan PLD 1974 SC 393 fol.

l//( ) Civil service---

----Misconduct, charge of---Employee's right to show-cause notice before passing of termination
order against him by competent authority---Scope stated.

A right to notice is riot to be premised merely upon the question whether the order of termination
indicated a stigma, but whether allegations of misconduct had any bearing upon the mind of the
competent authority passing the order.

Muhammad Siddiq Javaid Chaudhry v. The Government of West Pakistan PLD 1974 SC 3_93. rel.

\

(d) Sindh Service Tribunals Act (XV of 1973)---

\s 4

) -B---Constitution of Pakistan (1973), /\rt 212(3)---Termination of service during
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‘ pr\obation period---Judicial Magistrate---Misconduct, charge of ---Imposition of such penalty on
basis of discreet enquiries conducted by District Judge---Dismissal of appeal by Service
Tribunal---Validity---In view of serious allegations of misconduct levelled against appellant,
recording definite conclusion against him on basis of discreet enquiries was highly improper---
Competent authority had erred by failing to summon entire record, when appellant had levelled
allegations of bias against District Judge. in departmental appeal---Report of District Judge
submitted two months after assuming charge contained allegations relating to period prior to his
appointment and same being unrelated to performance of duties by appcllant possibility of bias
could not be altogether ignored---Supreme Court, set aside orders of Service Tribunal and
competent authority with direction to reinstate appellant in service while allowing competent
authority to initiate enquiry into aliegations of misconduct, if considered necessary.

Muhammad Siddiq Javaid Chaudhry v. The Government of West Pakistan PL1D 1974 SC 393 and
Pakistan State Oi1l v. Muhammad Tahir Khan PLD 2001 SC 980 ref.

(¢) Administration of justice---

----Public functionaries---All public powers must be exercised reasonably and honcestly for
purpose for which same are conferred. ‘

() Civil service---

----Misconduct, charge of --Judicial Officer---Discreet enquiries---Validity---Not proper to record
definite conclusion on basis of such enquiries-Principles. '

When serious allegations of misconduct are levelled against the judicial officers, it is highly
improper to record conclusions on the basis of "discreet enquirics". Indeed such inquiries may be
permissible for the purpose of enabling the competent authority to determine whether appropriate
action should be initiated so as to prevent unnecessary harassment. Nevertheless there can be no
justification to come to definite conclusions on the basis of such enquiries.

(g) Civil service---
| ----Inquiry proceedings---Duty of Judicial Officer---Scope-Judicial officers should honestly and
faithfully report failings of their subordinates to enable competent authority to apply their

independent judgment rather than attempting to foist their own prejudices.

“M.M. Aqll Awan, Advocate Supreme Court and Suleman Habibullah, Ad\fomla -on-Record for
Appellant.

Abdul Fateh Malik, Additional Advocate-General, Sindh for Respondent.

Date of hearing: 23rd February, 2009.

JUDGMENT
SABIHUDDIN AHMED, J.--- This appeal by leave of the Court is directed against the
judgment of the learned Sindh Subordinate Judiciary Service Tribunal, Karachi dated 5-4-2007

upholding the order of the Honourable Chief Justice terminating the appellant's services during
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* the period of probation.

2. Briefly the relevant facts appear to be that the appellant was appointed as Judicial Magistrate
on the basis of recommendations of the Provincial Selection Board on regular basis on
11-12-2001 and was required to undergo a period of probation for two years. She was posted at
Thatta. She was granted maternity leave for 90 days with effect from 8-9-2003 and during the
period of such leave, her services were terminated vide order dated 30-10-2003 with the
observation that during the 1 year 10 months and 15 days of service, her conduct had bcen
unsatisfactory and her retention in service was not desirable. The appellant after submitting an
application for review, which came to be dismissed, approached the Service Tribunal which also
dismissed her appeal vide the impugned order. Leave to appeal however was granted by this
Court, inter alia, on the grounds that the appellant was condemned unheard and the law declared
by this Court in the case of Muhammad Siddiq Javaid Chaudhry v. The Government of” West
Pakistan reported in PLD 1974 SC 393 had been misapplied.

3. We have heard Mr. M.M. Aqil Awan, learned counsel for the appellant and Mr. Abdul Iatch
Malik, learned Additional Advocate General on behalf of the respondent respectively and have
also gone through the record.

4. As regards the first ground upon which leave was granted, with profound respects we are not
inclined to subscribe to the contention of Mr. M.M. Aqil Awan inasmuch as rule 9 of the Sindh
Judicial Service Rules, 1994 explicitly empower the dispensing with the scrvices of an oflicer on
probation before the expiry of his probationary period as correctly recorded in the order of the
then Chief Justice. It is well-settled as has also been observed in the above case ol Muhammad
Siddiq Javaid Chaudhry (supra) that appointment of a probationer can only acquirc a surc footing
if he successfully completes the period of probation and the appointing authority is fully satisficd
with his conduct and performance of duties. In this respect the findings of the lcarned Scrvice
Tribunal appear to be unexceptionable.

5. Nevertheless the second contention of learned counsel appears to have substantial force. In this
context learned counsel referred to a six page report dated 24-7-2009 brought on record pursuant
to permission granted in the leave granting order containing a varicty of allcgations against the
appellant, which, according to learned counsel appear to be the real basis for the termination ol
her services. The contents of such report and the contention of its having impacted the decision
of the Honourable Chief Justice were not seriously disputed. Apart from the others the report
contained the following allegations:--

"(4) One Abdullah son of Abdul Aziz Khuwaja had addressed your Lordship sending fax
and telegram dated 23-9-2002 regarding undue favouritism to accused by the above said
Judicial Magistrate and the copy was endorsed to the different authoritics including the
then District Judge Mr. Rasheed Ali Mirza who asked the mover of application to filc his
affidavit which was filed on 12-10-2002 and comments of Judicial Magistratc were called
which were submitted and discreet enquiry was ordered by Honourable High Court
through Member Inspection Team. In response of discreet enquiry the then District &
Sessions Judge submitted his reply vide letter dated 6-2-2003 (Copies enclosed Mark 12
to 17).

(6) It has also come to knowledge that she during her posting at Thatta has acquircd a plot
No.D/290-D in Unit No.2 admeasuring 229.2 square yards in Makli Co-opcrative
Housing Society on 2-10-2002 (within seven months of her posting at Thatta). It is yet to
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ascertain whether the said plot has been acquired with the permission of the Honourable tsed...
High Court or the same has been disclosed in her declaration of assets. She encroached
upon the area other than the allotted one by misusing her position being a Judicial
Magistrate and such letter was initiated by the Chairman of the said Co-Operative Socicty
(Copies enclosed Mark 25 and 25-A) which is self explanatory."

6. Learned counsel argued that the allegations of granting unduc favour to a litigant before her
acquiring property through misuse of office on the part of a Judicial Officer clearly amounted o
misconduct and could have only been established through a proper enquiry or the appellant

should have at least been accorded opportunity of being heard.

7 Mr. Abdul Fateh Malik on the other hand argued that the order of termination did not rcler
any misconduct allegedly committed by the appellant and did not carry any stigma. As such the '
findings of the Service Tribunal were entirely unexceptionable. He further stated that by assailing ‘
the impugned order the appellant might invite the risk of being removed with a stigma but Mr. a
Awan contended that she was prepared to take that risk as she was certain that the allegations
were baseless and could never be established in a fair enquiry,.

3 We have carefully gone through the judgment of the Honourable Service Tribunal and that of
this Court in the reported case of Muhammad Siddiq Javaid Chaudhry (supra). Mr. Awan pointed
out that in the aforesaid precedent the order of termination in cases of all the probationers only
spoke of their work and conduct having been found to be unsatisfactory and such orders on their
face did not show anything entitling them to show-cause notice. Nevertheless when it was
discerned from the record produced before the Court that allegations of corruption or misconduct
existed, their Lordships held them entitled to notice and set aside the orders of termination. The
jaw declared by this Court, therefore, appears to be that a right to notice is not to be premised
merely upon the question whether the order of termination indicated a stigma but whether
allegations of misconduct had any bearing upon the mind of the competent authority passing the
order.

9. Reading the impugned judgment in the context of the above pronouncement it appears that the
conclusion recorded simply on the basis of the order of termination was not open to any
exception. Nevertheless their lordships erred in confining 'themselves merely 1o the order without
calling for the entire record and attempting to discern the real grounds for such action. We can
certainly appreciate that they were handicapped by the fact that the rcport of the District &
Sessions Judge was not available before them. Nevertheless they fell into an crror by lailing to
summon the entire record when the appellant had levelled allcgations of bias against the Sessions
Judge in a guarded language in her Memo of Appeal and her departmental application annexed 10
the same. In para.10 of the latter she had categorically alleged that she had applied lor supply of
certain documents but nothing except the order of termination was made availablc to her.

10. 1t needs to be kept in view that all public powers must be exercised reasonably and honestly
for the purpose for which it is conferred. When serious allegations of misconduct arc levelled
against the judicial officers it is highly improper to record conclusions on the basis ol "discrect
i enquiries”. Indeed such inquiries may be permissible for the purpose ol enabling the competent
authority to determine whether appropriate action should be initiated so as "to prevent
unnecessary harassment. Nevertheless there could be no justification to come 1o defnite
conclusions on the basis of such enquiries. Mr. Aqil Awan also urged that even in respeet ol
cmployees of State owned commercial enterprises, whose terms of service arc only governed by
contracts, this Court has held in Pakistan State Oil v. Muhammad Tahir Khan, PLD 2001 SC 980

30-Jun-22. 11:55 AM
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| S [Natlonal Industrial Relations Commission, Karachi Bench] - ‘ ‘
'  Present : FAHMEEDA QADEER, MEMBER ‘ ‘ ‘ '
TRAD[NG CORPORATION OF PAKISTAN EMPLOYEES UNION KARACHI—-Petltloner
) VCISUS .
S+ CHAIRMAN] TRADING CORPORATION OF PAKISTAN and another--Res'pondéms '

Case No. 4A(378)/2016 K & CMA No 24(3 84)/2016-K
dec:ded on 1.2 2019

Indus Irlal Relations Act, 2012--

8. >4(e) & (g) R/W S. 31--Deduction of amount from salaries of late comer staff--Non-issuance of show cause notice-- -
Ap pllcatlon for waving oflate .coming deduction which was not responded--Stay proceedmgs--Challenge to--It is very -
m ch clear that CBA unjon can agxtate for collective rights of workers and in my opinion deduction of salary on account of -
latf coming of some employees is not a collective cause, Further it is astonishing that respondent management belatedly -
- st ’t deduction of salary of late coming staff without issuance of any explanation show cause notice which is also against
norms of Islam justice--It is clear that neither in our Islam and nor in law, no one can be punished w1thout 1ssumg any show
cause notice or any explanation. . [P 281A&B | ' N

Mr. Sanaullah Noor Ghauri, Advocate for Petltloner

, ) ‘Syed Ash_/aq Hussain, Advocate for Respondents.
© . Dateof hearing : 1.2.2019. . _
| ' L ' T ‘ORDER

. The instant petmon filed under Section 54(e)(g) Read with Section 31 of IRA, 2012, with the prayer that to direct,the
_ respontients not to commit unfair labour practice; to refund the deducted amount from the salartes of the staff; not to deduct any
further amount due to late coming of the staft; and to hold that actions of the respondents through 02 impugned order dated
27.04.2016 and 28.04.2016 are hopelessly time barred and have been passed in v1olat10n of labour laws, An apphcatlon for
interim relief accompanied with affidavit has also been filed. :

N -

2. Brief facts Ieadmg to file the instant petmon are that the respondent management 1ssued a letter dated 27.04.2016 .
regarding deduction of amount from the salaries of late comer staff for'the month of March, April and May 2015, and likewise
vide impugned letter dated 28.04.2016 finance Division were directed to deduct the late toming charges from the pay of 130
employees. Some employees jointly sent application to.the Chairman TCP/Respondent No. 1, for waving of the late coming .
deduction which has not been responded; hence the petitioner union has this Commission upon which the learned predecessor
while hearing the interim application on 24.11.2016 has restrained the respondents. from deductmg any further amount from the
salaries of the employees. Notices were issued to .
the respondents who ﬁled reply to the main petmon and counter. aff davxt to the stay apphcatlon arguments on stay apphcatlon
has been heard. - . .

. 3. The leaméﬂ"counsel for the petitioner contended that the petitioner is a registered trade union and being CBA it is
'responSIble to safe guard the rights of the workers employed in the respondent corporation; the respondent management vide

* letters dated 27.04.2016 and 28.04.2016 directed for deduction of the amount from the salaries of late comer employees, which
act on the part of the respondent constitute unfair labour practice and an attempt to interfere with or in any way influencing the
balloting for the determination of the CBA and an attempt to msngate the workman that CBA is not working for their welfare

" and betterment legardlng terms and conditions. of their services; the- direction for deduction of amount on account of late
coming without .issuanee of any explanation/ show-cause notice is against the norms of Islam so also the rules and law. He'
prayed that the interim order may be-corifirmed and the respondents may be permanently restrained from deduction of such

" amount. -

4 The learned counsel for the respondent argued that the petltloner filed petition alongwith appllcatxon w1th malafide
intention in order to get the facilities of workmen while holding positions of grade 16 officers; that the late coming in the office’
is itself misconduct and disobedience of the law and also enormous mconvemence for the respondents and Impedunent towards
smooth runmng of the business . N

6/30/2022, 11:23 AV



https://pljlawsite.eom/hvml/PLJ2020T26.hnTi

. February 2020 ST S 0 hupsijpljlawsite.com/html/PLI2020T26.

7 “ofthe Corporation. He prayed that the stay application alongwith main petition may be dismissed. .
. -5. Heard the: learned counsel for the parties. Perused the record which reveals that the instant petition fited by a union
" registered with the Registrar Trade Unions Government of Sindh Karachi and Clause 1(3) of-the Act, 2012 provides that the
said Act shall apply to-all persons employed in any establishment or industy, in the Islamabad Capital Territory or'catrying on
. business in more than one province, further in the judgments of the Superior Courts it has also been viewed that in the trans-
provincial establishment” local unions having become ceased to exist. 2ndly this petition filed by the trade union namely"-
- Trading Corporation of Pakistan Employees Union Karachi which is also Collective Bargaining Agent and it is very much clear
- that the CBA union can agitate for the collective rights of the workers and in'my opinion deduction of salary on'account of late
~ coming of some employees is not a collective cause, Further it is astonishing that.the respondent management belatedly start ,
deduction of the salary of late coming staff without issuance of any explanation/ show-cause notice which is also against the
* norms of Islam justice. In this context Surah-e-Namal parah 19 Waqal-Ul-Lazim Aya No. 20 and 21 are very relevant, recite as,
. "Wh_én Hud Hud(wood peaker came late, Hazrat Suleman was thinking fo punish him, but Hazrat Suleman at first asked
the reason of coming late) which was in fuct show-cause and on its explanation forgave him". Therefore it is clear that .
. neither in our Islam and nor in law, no one can be punished without issuing any show-cause notice or any explanation. With
- these observations this petition is disposed of by leaving the parties to bear their own cost. ' _ :

(MMR) " . Petition Disposed of

Zof2 o I S 6/3012022,11:23 AD
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- :‘)(‘ror Gul Mvrhammad Khan, C.J., T\'qutl Syur .wnmaat Ali Qau 1, Muftakhiruc Jin

¥Kzmal Mustafa Bokhary, Abdur Rahman Khau Iaarf Ibadat Yar Khan and AlLr ]xd
F raa Muhammad Khan, JJ " o S ‘."

N RE: "IHE PASSPORTS ACT, 1974 S S M No 270 of 1983, decided on 24th Apnl 1989

| ‘ (a) Const tution of Pakrsran (1973)-

~--Art 203- -D--Passports Act OO{ of 1974) S. 8(2) provrso—Provrswns of S 8(2), prov1so are 1epugnant
. to'the Injunctions of Islam in so far, as it does not provide for due notice of the action proposed tobe -
- taken and opportunity of showing cause agamst such action-Necessary modification/ amendment in the
law on the lines indicated by Federal Shariat Court was ordered to be carried out by the 301 September, ~
1989 fallmg which 1hc Obj ectionable provrswns she ‘; ceaseto have eﬂ'ect

The Passports Act, 1974 was emcted to 1egulate departure from and entry ‘into Pakistan and vrsrts o
foreign countrics of citizéns of Pakistan and to pr uvrde for matters ancillary thereto as its preamble shows.
Generally speaking the nght of an individual cannot be- sacrificed on the mere assum ption that it is in the -
public’ interest unless a- proper. opportumty of heanng is provided to such person. The proviso fo -
subsection (2) of section 8 of the Passports Act, 1974 is admlttedly harsh placmg restrictions on the right
of the free movement: It becomes more harshi when looked at from the angle that the action for the
mentioned period can be taken even withou! aity notice. A <rson may be in nesd of immediai.: wparture
on the ground of healih business, Ha_u, Umnirah or other i gent matters. Action in such circumstances
taken without any notice and for such a long period in suciz cases is l1kely to. cause 1rreparabrw loss to the -

" person concerned -

The pr 1nc1ple of natural Justlce requrrod that every statute. should be read as mcorporatmg in itself the
requirement to give a notice to show cause against-any. action’intended to be taken against the person tw
unless the statute expressly or by necessary implication excludes such a Rule. The denial or withholding
of passport to a citizen has been considered throvyhout one of the priacipal instrumeits of intimidation
i 1 since in that manner the individci concerned is viually impriscred at home withois: a passport. This

! looked at from whatever angle the existence of iie said proviso in the relevant section of the Passpoiis
k Act is in a way denial of free movement to a citizen as weIl as the right of hearing. '

e

' Everyone whose rlghts are mvolved should be given an opportumty of hearmg In the circumstances, it is
therefore, to be seen whether the said proviso is repugnant to the Injunctions of the Holy Quran and
Sunnah of the Holy Prophet The right of free movement from one place to -another to all human beings
has been fully recognised in Islam. This right has not only been recognised by the Holy ‘Quran, but in
-several verses a clear Iocentrve has been grven to undertake journey and to travel on the earth.

" Thele are. number of 1nstances in the Hoiy Quran of dur’ Zotice. From numerous verses in {he rfoly Quran,
it is evident that every individual will, be confrovted with the record of his deeds on the Day of
. Judgement and would be afforded opportunity of hearing before the decision is taken. Allah Alrmghty had
. bestowed the rlght on human bemg to be aware of what heis bemg pumshed for. =~ '
. The provrsrons of the provrso under challenge are 1epugnant to the Injunctrons of Islam in $0 far as they
do not provide for due notice of the action proposed to be taken and opporturuty of showing cause against,
such action. However, in some cases of immediate naturé difficulties may arise as it may not be possible
to communicate all the grounds while. serving a notice. Such difficuities can be solved by modifying the
'p10v1so in a manner whereby the Injunctron'; of Islam are not “iolated and at the same tlme the object of"
o lawis acmeved :

A person can be detained for 24 hours for the purposes of proper verification, and investigation. On the

1 of 6 S : o ST 20172021,9:53 A
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unmediate action is necessary a passport can be iepounded for 24 hours and the notice for showini cause
can hidispensed with, but such opportunity 'of showing cause and that of hearing shall be afforded to the

affected passport-holder soon thereafter, In such a sﬂuatxon the onus shall. always be on the concerned '
Depar {ment taking, the actlon :

Necessary modlﬁcatlon/amendment in the law .ph the lines indicated above should be carried out by the
30th of September, 1989_ failing which {he oblectmnm . provision shall cease to have effect.

(b) Islamic Jurisprudencef-;f '
~--Administration of justice--Due notice--No one cai: be qondemaed unheard.
In"Is] am a person Acannot be condemned unheard. -

Al provisions of law wherem someone can be condernned unheard are agalnst the Quramc command as
supplernen,ted and 1nterpretc,d by the Sunnah of the Holy Prophet

There are number of mstanoes in the I—Ioly Q ran of due notice. From numerous verses in the & oly Quran,:

it is evident that every 1nd1v1dual will be confronted with the record of his deeds on the Day of Judgement'_’ .
+ and would be afforded opportunity of hearing before the Jecision is taken. Allah Ahmghty has. bestowed

the ri ght on human bemg to be aware of what he is bemg pumshed for.

© was aﬁer hearmg the ew(piananon rom Ibhs Wthu Was not found tenable that he was condemned by the
Almlghty : :

Condemmng someone w1thou1 makmg pmper enguiry has been prohlblted It is a common pnnmple
which governs the administration of justice in Isiain that in case of liability with. penal consequences or
depnvatlon of bas;c r1ght a notice as well as.an opportunity of hearing are of absoluic necessity.

It is clear from the various Injunctxons of the Holy Quran ﬂ'lm {or doing compluc _}USHCG it 1eqa1res not
only equal treatment betwecn man and man but also protects the nghts of one agalnst unfair treatment

When a pubhc authonty is to be exercxsed for: resolvmg a controversy regardmg nghts and habﬂmes the

decision could not be rendered w1thout p1oceed1ngs in w‘mch the persons affected is also afforded an -
oppmtumty of hearing. ,

3:137; 22: 46 29:20; )8 (Al~-lea), 100 (Al-lea) veracs 13 and 14 of Uwah 17; verses s11 to 13 of Surah

Vii; 29 (Al- Araf), 58 (Al-Nisa); 420 (Al-Maida); "Tirmizi; - Abu Daud; Ibn Majah; 288/2 ‘
(J am1a-ul Ti u'mam Tufatul-Ahu21) and 102/4 (H'ﬂf ul-Mueta:lrun) ref. B '
(c) Islamlc J urlsprudencer-

---Admmlstl ation of Justlce--Equahty before law

It is clear from the various Il’l_]uuCthIlS of the Ho]y Quran ﬂ-m for doing complete justice it requires not
only equal trealment betweoen man and maw but also protects the rights of one against unfair trza:ment.

Haﬁz S.A. Rehman Standmg Counsel Muhammad Igbal Khan (J. S) Ism:ul N1az1 (Depmv S.,cretary)
_ and Qadeer Slddlque, \/ﬁmstry of Interlor 1or the Federal Govemment

M ahammad Aslam Uns for the Gowl nment of Puwab ' : Co .' ; o

Mn Rehman Khan Khalil, Asstt. A.G., N WEP for the Govemment of N W. F P
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Dr. Tliai Bukhsh Jarullah,” Dr. Muhammad Zahoor _Ahmad Azhar and GhuIém_Mustéfa' Awan : Juris-

consudd, . .

- Ddes of hearing: 3xd, 4th May, 1953; 22nd, 24th s 25th January, 1989, -
JUDGMENT

ABDUR REHMAN KHAN KAIF, J.--This Court undettock the Sué Moto exatiination of Passports
Act, 1974 (Act No. XX .of 1974) with a view 'to determine whether the provisions of the said statute were

. ‘Tepugnant to the Injunctions of Islam as contained in the Holy Quran and the Sunnah of the Holy Prophet.
‘It was found that while section 8 of the Act authorised the Federal Government to cancel, impound or ‘
confiscate a passport after giving notice in writing calling-upon the holder thereof to show cause why the
order should not-be made; there were, hova_fever,' two exceptions to- the service of show cause notice: -
Proviso to subsection (2) .of ‘'section .§ provides that no such notice shall be given. if the order of
impounding a Passport is for a period fiot exceeding four months. Similarly; subsection (3) provides that

- Such notice would not be necessary if the Governmeri had reason to believe that the person concerned
holding the passport' was involved in subversive activities or in activities which are prejudicial to the
interest of Pakistan or to Pakistan's relations with any foreign powers. While disposing of SSM No.270/83
this Court observed that no ebjection could be taken to the exception in subsection (3) but the exception
in:the proviso in subsection (2) to section 8 of the Act regarding four months period without notice was
repugnant to the Injunctions of Islam and, therefore, it was directed that the said proviso be repealed. The
relevant part of the Order SSM No. 270/83 is reproduced as under:- S '

- "No objection can be taken to subsection (3) because it requircs on thé ground given in it an itmediate
order. The interest of the holder of the Passport is protected since that order :,a: be cancelled in review to
be filed by the person aggrieved within thirty days of the order. This provision itself amounts to exercise
by the aggrieved person of a right to satisfy the Government that the charges against him are not correct

- but since immediate order may be necessary, no’objection can be taken to this exception. However, the -

. exception in the proviso'in subsection (2) regarding four months period gives a handle to the Officers of .
the Federal Government to make arbitrary. order for a period of four months and thus to cause sometime, -
irreparable damage or loss to the Passnort holder. The nroviso is directed to be repealed.” '

2. An appeal was preferred by the Federation of Paiisian under Article 203-F of the Coustitution against
the mentioned judgment. In support of the appeal it was submitted that no reason hac seen given in the
impugned judgment to indicate as to how and why the mentioned proviso to subsection (2) .of section 3
was repugnant to the Injunctions of Islam, The above appeal .was heard alongwith four other similar -

_ appeals by the Supreme Court of Pakistan (Shariat Appellate Bench). All the above appeals were disposed

- of by a single judgment dated 19-2-1986 and the cases were remanded to the Federal Shariat Court for
fresh decisions in accordance with the Law. The concluding para of the judgment of the Appellate Court -
runs as under:- o : o : : IR

co

~

"In the light of the foregoing, on account of the omission by the Federal Shariat Court to give reasons by’
making references to the Holy Quran and Sunnah and their principles as discussed earlier, together with

. the directions for the eriactment of certain laws, as also with the observarions in the above paragraphs,
these appeals are allowed; and, the cases are remanded to the Federal Shariat Court for fresh decisAions‘ in B
accordance with the Law." ‘ : RS S :

3. Thé case remanded was heafd afré;éh at length and'is being disposed of m accordance with the
directions given by the learned Appellate-Court. ‘ T : :

4. The Passpo{'ts Act, 1974 was enacted on 7th of March, 1974 1o regulate departirs from and entry ‘i'ljithA
Pakistan and visits to foreign countries of citizens of Pakistan exnid to provide for matters ancﬂlarylthercto
sofe - o A -' - ' Co T T 27202, 9:53 AM-




- a5 its preamble shows. Generally speaking the right of an individual cannot be §;13r:}ﬁ¢‘éd on the mezrs
- Rssumption that it is in the public interest unles: & proper opportunity of hearing. iz provided to sus™
. persen:The proviso in‘question is admittedly harsi: placing restrictions on the right 7 free movement. It
- becomes more harsh When looked at from the angie that the dction for the mentiopic period can be taken
evin without any notice. A person may be iri need of immediate departure on'the ground of health,
business, Hajj; Umrah or other urgent matters. Action in such circumstances taken without any notice and
for such a long period in such cases is likely to cause irreparal-le loss to the person concerned: |
5. It is now well settled thatthé:pr__ihciple of natural justice required. that every étafute should be read as
* incorporating in itself the requirement to give a notice to show cause against any action intended to be -
taken against the person unless the statue expressly o bv necessary implication excludes such a Rule.
“The denial or withholding -of Passport <o a citizen hzs een considered throughdut one of the principle
ipgtruments of intimidation since in that manner the cidividual concerned is virtually imprisoned at home
without a-passport. Thus looked at from whatever an anglé the existence of the said proviso in the relevant
section of the Passport Act is in a way denial of free movement to a citizen as well as the right of hearing.

- 6. Representative of the Government in the concernéd Department appearing before us submitted that the:
impugned provision was necessary for ‘the reason that in 'some cases time is required for collecting
 miaterial needed for the service of notice on the basis of such material and the only purpose of the said
proviso is to deal effectively in the situation eccasionally arising in such like cases. We appreciate the -
background in which the iimpugned provision has been enacted, but would obserive that all provisions of
law wherein someone can be condemned untwird are agains: ihe Quranic command as supplen::ziied and
interpreted by the Sunnah of the Holy Prophet. It has beer: held by the Supreme Court in the case of
Pakistan and others’v. Public-at-Large and others (PLD 987 SC 204 at 530/331) (Shariat Appellate
Blacnoh) that everyone whose rights are involved -should be given an opportunity of hearing. In the
circumstances, it is therefore; to be seen whether the said proviso i repugnant to the. Injunctions of the -
Floly Quran.and Sunnah of the Holy Prophet. The right of free movement from one place to another to all -
human beings has been fully recognised in Islam. This right has not only. been recognised by the Holy |
Quran, but in several verses a clear incentive has been given to undertake journey and to travel on the
éa_rth. Sonie of the verses are stated as under:- - - o

"Systems have passed away before you. Do but travel in the land and see the nature of the consequence '_ '
for those who did deny (the messengers)" (3:137) ‘ -
. l .. ) ' “ . . . B ) A . . ) . .. X ) .
"Have they not travelled in the land; and have they hearts wherewith to feel and:éars»whergwith to hear?
For indeed it is not the eyes that grow blind, but it is the hearts, whig:h' are within' the bosome, that grow
~blind." (22:46). SRR : ‘ ' h i o

Say (O Muhammaﬁ): Travel in the land and see how He originated creation, then Allah bringeth forth the
. late growth. Lo! Allah is able to do all things." (29:20) - : : . -

IA . . ;7 . .. . -,

Was not the earth of God specious enough for you to move yourselves away."

‘|'He who forsakes his home in the cause of God finds in the earth many refuge, wide and specious.” -
7. Coming to the next question conc'emingA the right of hearing, there are number of i11§tances in the Holy
Quran of due notice. From numnerous verses'in the Holy Quran, it is evident that every vipdividual-w.ill be
confronted with the record of his deeds on the Day of Judgment and would be, ai‘forded.oppo,rtumty of
hearing before the decision is taken. Allah Almighty had bestowed the right on hiiman being to be aware
what he is being punished for. [n this connect:cn reference c.ar, be made to verses 13 and 14 of Surah l»7 .
ryhich read as, undér:j o .

13. "Every man's fate
. We have fastened " .

211772021, 9:53 AM




e RO
wn ('lls ‘)Wll Ile& ' ' |
©On the Day of Tudgment
. Wu siwil bring out
; F(“ ¢ him a’scroll,
" Which he will see -
pre“a‘r'_l open.”

[4' (It will be said to him:) "
"Read thine (own)- record:, .- R .
| Sufﬁmentlsthysoul SRR R S L '
Ihlsdayto makeout. - L RN o
‘fiixn account agamst thee.”

8 The next instance is that of the story . of Tblis i in the Holy Quran, The relevant velses of the Holy Qman
m that connection’are verses 11 to 13 of Su1 aly VII whlch read as ‘under:-- : :

11 "t is We W'ho created you )
' IAnd gave you shape; - a
Then We bade-the angels
ow down to Adam and they
- owed down; not so Iblis;
" He refused to be of those:
|\Vho bow down :

. |12 "(Allah) sa1d "What prevented L
(Thee from bowing down ' - e e
_When I commanded thee? -~~~ L
iHe said: "I am-better T o : _
" Than he: Thou didst create o e e
" Me from fire and hlm from clay.", R - o '

[13 "(Allah) sald "Get thec down :
| From this: It isnot - :
- For thee to be arrogant,-
| Here get out, for thou
1y Artof the meanest (of creatuleb) e

19, It is clear from. the above verses that it.was T nemmg the expmnatlon fwm blws which was not
. found tenable that he was’ condcmned by the Almmhty [nthe story of "Hudhud" also it 1s clearly given
" that an opportumty "of hearing before’ decision was necessary. Similarly, the decision, in'the case of 99
| sheep by Hazrat Dawood was found defective by the Almighty Allah for the reason that the opposite party
- . was not heard, “The’ readmfr of each. one .of the afore-quoted: verses ‘makes it clear ‘that condemmng R
' 'someone without ‘making proper enquu'y has been. prohxblted Itisa com.mon principle which governs the .
administration of justice in Islam that in case of liability with penal consequences or depnvatlon of basic -
| right, a notice as. well a5 an opportumty of hcarmg are of absolute neee551ty : -

[ 10, Teis clear from the varlous [njuneh 0is of the Holy {uran that for doing complete justice it requires
.. not only equal’ treatment G between man' and man but also protects the nghts of one ag amst unfait
- B t1eatment In thls connectlon reference can be made to the following- verses:- : - :

i 1. The above -montioned Quramr‘ commands are Supplemented and mterpreted by the Sunnah of the

" Holy. Prophiet (P. B.-U. H.) in various traditions connected with the administration of justice. 'Directions
have been given that when a public authority, is to be exercised for resolving a controversy regarding

! rights and ]1aa1lmes, the decision eould not be rendel ed w1thout ploceedmgs in wh.leh the person affected_

21171621, 9553 A




1s also qttoraed an, oppunumty of ey mb -

‘ A . [
1

e :"f\]} "‘nnted “The Messenger of Aliah sent me to Yeren as a Judge I. Sdld O Messmger of Allah you
i sending me whilé I am youny in yéars.and I e no knowledge of Judgeshlp He said: Verily Al].m
Wil soon give puidance to'youx teart.and make veur tongue firm. “Vhen two persois come to You fur -
ecision, don't give decree in favour of the first ¢iii you hear the aigument.of the oliér, because that is-
10re necessary that demsmn rnay become clear to you." (Tlnmz1 Abu’ Daud Ibn I\/}, Jdn) :

I .
12. Toa 51m11ar effect is the followmg t1 adition:-
Itis thus, clear that it_l Islam' a person cannot be c-oridemned unheard.

. "13. From the above discussion, it becomes clear that the provisions of the proviso -under challenge are. =
e epugnant to the Injurictions of Islam inso far as it docs B t provide for due notlce of the acticn proposed
to be taken and ‘opportunity of showini cause against suth action. Howevcr, we agree that 3. some cases
_bf immediate nature difficulties may ar ise as it may 5ot e possible to cos municate all the zrounds while
“serving a notice. Such dxfﬁcultles in ‘our opinion ¢t be solved by modlfymg the prmuo il a manner

_ whereby the Injunctions of Tslam are not viclated - md at the same time the object of law is achieved. In

- . fhis connection the. followmg tradltlon of the Hon Prophet shall provide a basis for taking actlon wnhout .

g notlce forabuet perlod - " :

--

L Accordmg to the : above trathlon of | t.he Holy Prophet a person can be detalned for 24 hours for the

_ipurposes - of proper verification and mvesngatmn On the above analogy necessary amendment can be

" madé in the relevant.provisions..If as an emergent measure ixc:nediate action is necessary a passport can
be unpoundecl for 24 hours and the notice fo. showing: causi, canl be dispensed with, but such-crrvrtunity
of showmg cause and that of hearing shal! “oe afforded to i : affected passpori-holder soon th: reafter. In
I':,uch a situation ‘the onus shall always be ci the concerned Department takmg, the action accctdmg to the
(followmg saymg of the Holy Prophet:-. :

o |14 \lecessal'y modiﬁcatlon/amendment n the law on tne lines indicated above should be camed out by
: !the 30th of September, 1989, fallmg wlnch the ob;echonable prov151on shall cease to have effect

.|\/1BA /469/F S.C. o - .tx-Lodlﬁcanon_/am(:ndment-ordered.

I
B
i

60f 6
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' [Supréme Court of Pakistan]

Present: Rana Bhagwandas and Muhanimad Nawaz ,A.bbési,‘JJ o

MUHAMMAD ALI S. BUKHARI---Appellant
Versus ‘ | ‘

FEDERATION OF PAKISTAN 'throﬁgh Establishment Secretary; Islamabad and 2 others----
Respondents - S R - S s

Civil Appeal No.86 of 2005, décided on 28th August, 2007,

(Oﬁ appeal from the Judgment of Federeil Serﬂfice Tribunal, Islamabad, dated 30-7-2004 passed in Service .

, Appeal No.554(K) (C.S.) of 2002). -

(a) Government Servants (Efﬁéiency and Discipline) Rﬁlés, 1973--- -

=---Rr. 3(b) & 4(b)(i)(i)(iii)-Civil Servants Act (LXXI of 1973), §.18--Constitution of Pakistan (1973),

Aﬁ.2l2(3)---Rem0val from service---Charge of non-compliance of order of superiors and absence from
duty without prior permission---Conversion of such penalty into compulsory -retirement by Service
Tribunal in appeal of civil servant---Plea of civil servant that he " was not supposed to accept special
assignment without order in writing; and ‘that: he had availed medical leave ‘on advice of doctor---
Validity---In service discipline, oral order of superiofs in relation to official business would be as good
order as in writing---Civil servant.could earn leave on his own right, but for its grant, he must have
followed proper proceduré provided under the Rules---Civil servant was not supposed to avail any kind of

“leave entirely in his discretion and choice in departure to the Rules and service discipline---Absence from

duty without leave, even if not wilful, but same being an act of disorder in service would constitute
misconduct---Availing of medical leave without permission could not be considered an act. of gross
misconduct entailing major penalty of dismissal from service---Charge against Civil servant was not so
grave as to propose any of such two penalties---Major penalty of compulsory retirement was harsh and did
not commensurate with nature of charge---Supreme Court converted penalty of compulsory retirement -
into reduction of two steps in time scale for a period of two years in consequence to which civil servant -
would be deemed to have earned two increments for a period of two years. - "’

(b) Civil Service---

lidity---In service discipline, oral order of superiors in relation to official
business would be as good order as in writing, - o o ‘

--=-Oral order of superiors---Val

(¢) Civil Servants Act (LXXI of 1973)owr

---S. 18---Leave, right of---Scope---Civil servant ‘would not be supposed to avail any kind of leave
entirely in his discretion and choice in departure to the Rules and ser_.vice'discipline—--Principles.

- (d) Government Servunts (Efﬁcieﬁcy and Diséipline) Rules, 1973---

“of4

~-R. 3(b)—Civil Servants Act (LXXI of 1973), S.18~Misconduct---Absence from duty without leave,
even if not wilful, but same being an act of disorder in service, would constitute. misconduct'. '

(¢) Civil service— K

" 63072022, 11:22 AM
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: ----DlSClpllllaly prooeedmgs—--Penalty imposition of—--Scope-—-Penalty n servrce matters would always
. be imposed in the light of charge against civil servant---Concept of major or minor pénalty in servwe laws
would be to determine quantum of punishment in the light of nature and gravity of charge

Appellant in person. ‘ o | : ) . .
" Rizwan Ahme‘d Siddiqui Deputy Attorney~General for Paldstan.
: A S.K. Ghoun Advocate on—Recmd for Respondent No 2.

‘ Date of hearmg 28th August 2007

JUDGMENT

»MUHAMMAD NAWAL ABBASI, J.--- Th1s appeal by leave of the Court, has been directed against the
judgment of Federal Service Tribunal, dated 30-7-2004 passed in Appeal No.554(K)(C. S.) .of 2002
whereby the penalty of removal from service awarded to-the appellant was converted 1nto compulsory
retrrement from service. : :

- 2.The leave was’ granted in this appeal vide order, dated-2-6-,1-2005 as under:~~

"It is mter alia, contended that the petrtroner was subjected to d1scr1mmatory treatment in’the
matter of successive show-cause notices and inquiries; that the Inquiry Officer kept on consulting
with the Diréctor-General, Commercial Audit,- who was unfavourably disposed and hostile .
towards the petitioner; that enquiry was not conducted according to law; that the charges of not
submitting. the project reports-and unauthorized absence from duty were not established against
him; that the statement of the petitioner was recorded in question-answer format which has caused
- miscarriage of justice and. that despite the recommendation of the Authorized Officer for lesser
penalty competent authority impos’ed major penalty or removal from s’ervice on the petitioner.

-Leave 10 appeal is granted to con51der the above questrons whrch appea1 1o be ‘of pubhc
,' . importance." : :

3. The short facts Ieadmg to the filing of this appeal are that appellant a Grade 18 Ofﬁcer of Audrt and
Account Service, while posted. as Deputy Director Audit, Office of the Director-General Commercil
Audit and Evaluation (South) Karachi, was served with a show-cause notice, dated 1-11-1997 by the
Auditor-General for Pakistan to the effect that despite Director-General's repeated directions, he failed to
"submit audit repart of Saindak Metals Ltd. and similarly he did not comply with the orders regarding . .
special assignment of audit of Port Qasim Authority given to him and thereby he committed an act of
insubordination. The appellant,-on rejection of-his application submitted on 25-9-1997 for grant of 15 .

. days LFP, was directed to appear before the D.G. but he absented from duty, therefore, he was served with

‘a charge-sheet on 3-3-1998 containing the above charges. In view of the nature. of allegations, successive
inquiries were held against the appellant and he having been found guilty of the charges, was ‘awarded
major penalty of removal from service vide order, dated 8-8-2002. The appellant after availing the remedy
of departmental ‘appeal, approached the, Federal Service Tribunal and the Tribunal with- conversion of
penalty of removal from service into compulsory retirement, disposed of his appeal and appellant being
dissatisfied with the judgment of Tribunal has filed this appeal before this Court in. whrch leave was =

. granted as aforesaid. - : : '

4. The main charg,e‘ against the appellant was that he having disobeyed the -orders of his superiors in
respect of the assignment of special audit given to him committed an act of insubordination and also was

" guilty of wiltul absence from duty The appellant giving an evasive reply to the show-cause notice stated -
that he was not anen an order in writing for the Specml assrgnment ‘and 31mllarly the absenee of the

20f4 T o . (S/30/20_22,11:22AM
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- appellant. from duty was not deliberate and wilful rather his failure to attend the duty, was due to- his
ailment and he availing the medical leave under the advice of the doctor, sent an.intimation to the office
therefore, he could not be treated absent from duty without permission. In nutshell submission of the
appellant, was the departmental action against him was the result of mala fide of the Director-General and -
the forums below without giving due consideration to the circumstances leading to the departmental
action, held him guilty of the charge in a perfunctory manner. The appellant when confronted-that the
departmental authorities namely the Inquiry Officer as well as the Authorized Officer and competent
authorlty having found him guilty of the charge concurrently proposed major penalty of removal from
" service, he submitted that initially penalty of reduction in time scale was proposed but subsequently, he
“was, imposed the penalty of xemoval from service and Tribunal converted the same mto compulsory_
ret1rement ﬁ om service. : :

" 5. Learned D.A.-G., on the other hand, has submltted that the appellant being a senior member of
Accounts Service, was not supposed to behave in the manner he acted and that the act of wilful absence
from duty would be sufficient to constitute the misconduct and insubordination entailing major penalty of
dismissal or removal from service and in view of the fact that Tribunal has converted the penalty of
removal from service imposed upon the appellant into compulsory ret1rement no further 1ndulgence is.-
requlred in the matter. : - :

6. Having perused the record with the assistance of ]oamed D.A.-G. and the appellant in pe1 son, we hav»
found that the charge regarding non-compllanee of order of the superiors and absence from duty, without
_prior permission, .stood established -against the appellant who instead of repenting on his conduct and-
giving plausible explanation, has made an attempt'to convince us that he was neither supposed to accept
the special assignment without order in writing nor his absence from duty would.- be treated without
-permission as he availed the’ medical leave as per his entitlement. This may be seen that in the service
discipline, the oral order of the superior in relation to the official business, is as good as-order in writing
~and the mere fact that order passed by the Director-General on the file deputmg the appellant to special
audit assignment was not conveyed to him in writing, would not be sufficient to justify his conduct and he
“without denying the fact relating to the special ass:gnment glven to him and absence fr om duty, demed
cllarges with unsatlsfactory explananon . : :

- 7. The civil sexvant can avail earned leave in his own right but for grant of such right he must follow the
proper procedure provided vnder the rules and is not supposed to avail any.kind to leave entirely in his
~ discretion and choice in departure to the rules and service discipline. The conduct of appellant was thus,
-unbecoming of a good officer and in the given circumstances, the absence of. appellant from duty without
leave even if was not wilful; it being an act of disorder-in the service, would certainly constitute
'm1sconduct and " consequently, no exception can be taken .to the opinion expressed ‘by the Tribunal. - :
Howeve1 in service matters, the penalty is always imposed in the light of nature of charge and in the
present case the charge against the appellant was not so grave to propose major penalty of removal from .
.service or compu]sm y retirement.

8 The leave is uaht of a civil servant which can be availed in terms of the rules and mere fact that
appellant did not obtain permission before proceeding on sick leave rather availed medical leave on the
advice of doctor, may not be considered an act of gross misconduct entailing major penalty of dismissal
-from service. The-concept of major.and minor penalty in the service laws is to determine the question of
punishment in the light of nature of gravity of the charge and we find that in the present case, concerned
authorities without attending this aspect of the case, awarded major penalty to the appellant. In the light of
facts and circumstances of the present case, we are of the view that ‘major penalty of compulsory
retirement is harsh. arid does not commensurate with the nature of charge, therefore, we while modlfymg
the judgment of Tribunal, convert the penalty of compulsory retirement into reduction of two steps in time
“scale for a period of two years in consequence to Wthh the appellant would be deemed not to have earned
two increments for a period of two years. . . :

9.In the l1ght of icnegomg reasons, this appeal with the above modlﬁcation in the penalty of appellant is
' partiy allowed with'no order as to costs. - .

3of4 . . " _ - : ' T : C6/3012022, 1122 AM -
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[Supreme Court of Paklstan]

ffl’re's,eut Sablhuddm Ahmed and Sarmad Jalal Osmany, JJ

Civil Appeal No. 1669 of 7007 ausmg out of Civil Petmon No ’719 K ol 70()7 deudui on-2 )1\1" '

) (b) CMI s,er‘vnce-—- T

Mrs ABIDA PARVEEN C][IANNAR-—-—Appellant
Versus

. HIGH COURT OF SINDH at Karachl---—Respondent

F cbruary, 7009

(On appeal agamst the Judgment dated 5-4- 2007 passed by Sindh Submdmdte JleileI\ Su\ e

lrlbunal at Karachi in Appeal No 6 of 2005)
(a) Sindh J udlcml Sel wce Rules, 1994-—--

e 9—A-—-S~.1\ /ices ol probanonel could be dlspensed with bclone oxpiry” 01 pr Obdlluﬂ pu md

Muhammad Slddlq Javald Chaudhly V. The Government of West Pdlqstcm PL, l) 197-I \(_‘ 393 I&,] o

-

<.

----Pxobduonu only on suu...ssiul completlon of probatlon peuod could deqlmL A sune ool

Punuples
Ap’poinlmcnt of a.probationer can only acqu‘ire‘a sure footiug if he sue’eessi'ullv completes the
period of probation and the appomtmg authorlty 1s fulIy satlshed with hl\ eonduu and

pcrlol mance of dutles

Muhammad Siddiq Javaid (\Ihaudhry‘v. The Government of West Pakistan l?l..l)‘"lﬁ')%i ST 393 (ot

X\(c) Civil service~—~ '

“hofs .

A right 1o notice’is riot Lo be pleml,sed merely upon the. question whether m; order or et o
indicaicd a stigma, but whether allegations of. mlsconduct hdd any b(,clill]L upon e nind.of th
eompetent aulh(n ity passmg the order. ' : }

Muhammad Slddlq Tavald Chaudhry \2 1he Govemment of West Pdlqslcm PL. I) 1974 o\‘ 3 ‘l: rel. "
(@) Smdh Service Trlbunals Act (XV of 1973)--- L L _- . S | o

----_S. 3-—-Consulullon u[ Palustan (1973) Art712(3)---lummatmu o1 servied (.mni{;..«_'

Aml a2 s

,----Mlsconduet charge ot---Employee s rlght to show-cause nouce bcfme p'l%ll]& of Lumnmtmn
order agamst him by competent authonty--»Scope stated. : ‘
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r probatlon per10d~--Judlcla] Maglstrate--~M1sconduct, charge of ---Imposuwn of such penalty on
‘basis of discreet enqulrles conducted by District Judge---Dismissal ol appeal by Scrvice:
Tribunal —~—V111d1ty-—-In view of serious allegations of misconduct levelled against appeliant.
recording definite conclusion against him on basis of discreet enquirics was highty i proper-—- -
Competent authority had erred by failing to summon entire record, when appellant nud ]L\ clled
allegations of bias against District Judge. in departmental appeal---Report of District Judge
~ submitted two months after assuming charge contained allegations relating (o period prior to'his

_ appointment and same being unrelated to performance of duties by appc,llant possibility of bias

' could not be altogether 1gnored---Supreme Court, set asidé¢: orders of Service Tribunal wiid
‘competent aulhorlty with diréction to reinstate appellant in service while allowing conpuict.

. aulhorlty to mm’ue cnqulry into allegations of misconduct, if c.onsldu cd neeessary.

Muhammad Snddlq Javaxd ChaudhLy v. The Government of Wmt Pakman 1. D 1974 SU U i
Pakistan State Oil v. Muhammad Tahir Khan PLD 2001 SC 980 lcf :

~ (e) ',Administration of justice--‘-_

_----Public funcllonducs---All public powers must be cxcrcxsud lcasonably and Immstl\ [or
" purpose for which same are conferred. :

- (D) Civil service---

~----Misconduct, charge of ~~Jud101al Oﬁicer—--Dlscreet enqumes—-—Val1d1ty-—-Nol plopu o recor d
definite concluslon on basis of such enqumes Pr1nc1ples '

“When s*crious allegations ot misconduct are levelled against the judicial officers. it i\‘ fighly,
improper to record conclusions on the basis of "discreet enquiries”. Indeed such inquirtes may be-
permissible for the purpose of enabling the competent authority to determine whether appropr ate
action should:be initiated so as to prevent unnecessary. harassment. chcuhclcss, thw. cuan be no
justification to come to deﬁmte conclusmns on the basis of such cnqumc% '

"(g) Civil service----
----Inquiry proceedings---Duty - of Judicial Officer---Scope-Judicial officers should honestly i -
faithfully report failings -of their subordinates to enable competent authority o apply tieir -

_independcnt judgment rather than attempting to fo'ist _th.eir_owh prejudices.

M.M. Aqil Awan Advocate Supreme Court and Suleman Hablbuiiah Advomlc -on-K L\.l)ld lor
Appcllanl : : :

Abdul Iateh Mahk f\ddmonal Advocate- Geneml Sindh for I{Cbp()ﬂdCl]l

Date ot hcalma 23rd I’ebruary, 2009.

JUDGMENT'
'SABIIIUDDIN AHMED, J--- This appeal by leave "ol the Court is duu,u_d dzainet Ui
judgment -of the learned Sindh Subordinate Judiciary Service Tribunal, Karachi datcd 3- +-2007

upholdmg 1he order of the IIonourable Chief Justice terminating the appcllam s services during
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the period of probation.

2. Bricfly the relevant facts appear to be that the appellant was appointed as Judicia: Magistrale

on the basis of recommendations of the Provincial Selection Board on regular basis an

.11-12-2001 and was required to undergo a period-of probation for two years. She was posted ln_-
- Thatta. She was granted maternity leave for 90 days with effect from 8-9-2003 and during the
period - of such leave, her services were terminated vide order dated 30-10-2003 with the
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* observation that during the 1 year 10 months and 15 days of service. her conduct had bees, .

unsat:siacloxy and her retention in service was not desirable. The appcllant afier subinitting an

application for review, which came to be dismissed, approached the Service Tribunat which atso.
dismissed her appeal vide the impugned order. Leave .to appeal however was- granted by this

Court, inter alia, on the grounds that the appellant was condemned unhcard and the law declared -

by this Court in the case of Muhammad Siddiq Javaid Chaudhry v. lhu (r()vu nmcm ol Wusi

Pakistan reporled in PLD 1974 SC 393 had been mlsapphed

3. We have heard Mr. MLM. Aqil Awan learned counse] for the appciilant'and Mr. Abdul Tateh
Mallk, lcarned Additional Advocatc General on behalf of thc uxpondcnl lcspu.m cly and lave
also gone through the recmd : : S

4. As reg‘uds the ﬁrst ground upon Whlch leave was granted with protound respects We are not
inclined to subscribe to the contention of Mr. M.M. Aqil Awan inasmuch as rulc 9 of the Sindi

Judicial Service Rules, 1994 explicitly empower the dlspensmg with the scrvices ol un oflicer on

" probation. before the explry of his probationary- period-as couu,lly recorded in the order o (ne

then Chief Justice. It is well-settled as has also been observed in the above casc of Munainmad

Siddiq Javaid Chaudhry (supra) that appointment of a probationcr can only acquire a sure footing

" if he successfully completes the period of probation and the appointing authority is fuily satisticd .
with his conduct and performance of duties. In thls respect the ﬁndmgs of the l arned Scrvice -

T rlbunal appcar to be unexceptionable..

5. Nevertheless the second contention of learned counsel appcears 10 have substantial toree. In ihi 3

- context [earned counscl referred to a six page report dated 24-7-2009 brought on recond s

to perniission granted in the leave granting order containing a variety ol allegations ag:iiadic

appellant, which, according to learned counsel appear to be the real basis for the llel.ulm.u} i
her services, The contents of such report and the contention of its having impacted the decision
_ of the, Honourable Chief Justice were not seriously dlsputed Apart: from the mhua the report

contained the lollowmg allegatlons --

i"(4) Onc Abdullah son of Abdul Aziz Khuwaja had addressed your Lordship sending [
and eram dated 23-9-2002 regardlng undue favouritism to-accused by the above sai
- Judicial Magistrate and-the copy was endorsed to the different authoritics mciuding tie
" then District Judge Mr. Rasheed Ali Mirza who asked the mover of’ appllcatmn w e bis

affidavit which was filed on 12-10-2002'and comments of Judicial Magistrate were called

which were submitted and discreet enquiry was ordered by Honourable iligh Court
through Member Impectlon Team. In response of discrect enquiry the then District &
Sessions Judge. submitted his reply vide letter dated 6-2-2003 (Copics u]do»ui Nk 172
to 17) : _

(6) It has also come to knowledge that she during hel posting at lhalm lmq :qu ired o p}m R

N0.D/290-D in Unit. No.2 admeasuring 229.2 squarc yards in Makli Co-opern ive
_' IIousma Somety on 2 2- 10 2002 (w:thm seven months of her poslm‘g at thalm, Uis ver 1@
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ascertain whether the said plot has been acquired- with the permission of the Honourable

.High Court or the same has been disclosed in her declaration of asscts. She encroachad .

upon the area other than the allotted one by misusing her position being a Judicisi
Magistrate and such letter was initiated by the Chairman of the sa1d Co- Opm ative Society
(Copies encloscd Mdll( 25 and 23-A) which is selt cxplanato: y

6. Lcarned counsel argued that tho allegatlons of granting undue favour (o a litigant beiore her

acquiring property through misuse of office on the part of a Judicial Officer clearly dmounted (© .
. misconduct and could have only been established through a proper enquiry or the appeliant
- should have at least been accorded opportunity of being heard. .

7. Mr. Abdul Fateh Malik on the other hand argued that the order of termination did not relfer Lo
any misconduct allegedly committed by the appellant and did not carry any,stigma. As such the
findings of the Service Tribunal were entirely unexceptionable. e further stated that by assailin

the impugned order the appellant might invite the risk of being removed with @ stigima bt aie

~ Awan contended that she was prepared to take that risk as she was certain that Lhc alice: wonk,

were baseless and could never be established in a fair enquiry,.

8. We have carc.tully gone through the judgment of thc Honourablc Servxce 111bunai and thar ol‘

* this Court in the reported case of Muhammad Siddiq Javaid Chaudhry (supra). Mr.-Awan pointei

- conclusion recorded simply on the basis of the order of termination was nol open (o any

Judgeina guarded language in-her Memo of Appeal and her departmental application annexed .
. - the same. In para.10 of the latter she had categorically alleged that she had appllcd for supply of"

out that in the aloresaid precedent.the 01der of termination in cascs of all the probutiontrs dniy
spoke of their work and conduct havmg been found to be unsatmiaclmy and such orders on theis
face did not show anythinig entitling them to show-cause notice. Nevertheless when it wis

- discerned from the record produced before the Court that allegations of corruption-or misconduct

existed, their Lordships held them entitled to notice and-set aside the orders of termination. "[he

~law declared by this Court, therefore, appears to be that a right to notice is not to be premised’

merely upon the question whether the order of termination indicated a stigma but whether

allegations of misconduct had any bearing upon the mind ()l"tho compclcnl authority pr,n o the,

order. . - : - , - : N
'9. Reading the impugned Judgment in the context of the abovo pr onounccmcnt it appears th N (e

exception. ‘Nevertheless their lordships erred in confining 'themselves merely to the ordor without

calling for the entire record and attempting to dlscern the real grounds [or such action. We can . |

certainly appreciate that they were handicapped by the fact that the report of the District o
Sessions Judge was not available before theny. Nevertheless they fell into ‘an error by {ailing to
summon the entire record when the appellant had levelled alicgations of bias against the Scssions

ccrtam documents but nothmg except the order of termmahon was madc wmlablc o her:

10. Tt needs to be i\upl in view that all public powers must be. excreised 1casomblv and honestly
for the purpose for which it is conferred. When serious allegations of misconduct urc lumllm'
~against the judicial officers it is highly improper 10 record conclusions on the basis of "discrect

enquiries”. Indeed such inquiries may be permissible for the purpose ol enabling. the competent
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authority to determine whether appropriate action should be-initiated so as w prevent. - -

unnecessary harassment. Nevertheless there could be no justification to come. o -delinite

conclusions on the basis of such enquiries. Mr.. Aqil Awan also urged that cven in respect of

employces of State owned commercial enterprises, whose terms of service are onlv ooy erned Ty
conuacl% this Comt has held in Pal\mlan State Oil v. Muh'unmad Iahu l\han Pl ]) MO S0 I
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a Servwe Trxbunal is 1equ11ed to hold an enqu1ry into the questxon whether it was lumnmuun :
bln’lpllCdlCI‘ or termumnon in the garb of dismissal. We are inclined to think that this principle
would apply with greater force in respect. ofpubllc authormcs in view of the: mhuml constrains

on exercise of public powers. o S : ‘ S .

il Al the same time. we are constramed to observe that the report of the DISIIILL md Sessions
. Judge dated 24-7-2003 “was submitted barely two months alter having: assumed clmnm as 1s
evident from ifs face ‘Moreover it contains several allegations relating to-period prior 0. his
~appointment and some- unrelated to~her performance of duties. As such a possibilivy 01" bias
- cannot. be aliogether 1gnored Judicial Officers must remember that lhcy should honmll\ it
lallhlully report the failings of their subordinates to enable the authori ity 10 apply hn mJLanL!un
judgment rather than attempung to 101st lhen own pre]udlccs ‘ - ‘

12. I‘or'the foregoing reasons we w'ould‘ allow this appeal and set aside the order ol the Service,
‘Tribunal as well as that of the Honourable Chief Justice and direct that the appc]ldm be wmsmmt -
~ in service.. However, since the inatter is very old we have refrained from passing anv order witls
*- respect “to. ‘back - benéfits, which may. be decided by the Honourable Cliiel” Justice aiter
determining whether the - dppb]]dlll has been’ engaged in. gamful melo\ ment during e
intervening .period. At the same. time we would order that the Tlongurable Chicl” IusmL s
Injtiate cnquny mto the allegations of mlsconduct in case he conmdus it hl to do so. -

: ‘-S.AH.K,/A—IS/SC.' - o SR o ‘Appetﬂ accc’ptcd.

- Sof5 . o . | o o y o o ' ) 3?)-.JL1II>:‘.EE, li:‘:‘j}\"'a.\l



http://www.plsbcia.c6m/LcivvOnlinc/ki/v/cascclc%3e,ci-iplioii,a.si)'

https://pljlawsite.com/html/PLJ2020T26.htm

February 2020

v !,‘: PLJ 2020 Tr.C (NIRC) 26
- [National Industrial Relations Commission, Karachi Bench]
§ Present : FAHMEEDA (QADEER, MEMBER
TRADING CORPORATION OF PAKISTAN EMPLOYEES UNION KARACHI--Petitioner
U versus
CHAIRMAN TRADING CORPORATION OF PAKISTAN and another--Respondents

Case No. 4A(378)/2016 K & CMA No0.24(384)/2016-K
decided on 1.2.2019 :

1

Indusjrial Relations Aét, 2012--

----S >4(e) & (g) R/'W S. 31--Deduction of amount from salaries of late comer staff--Non-issuance of show cause notice--
E{’Phcatlon for waving of late coming deduction which was not’ responded--Stay proceedmgs--Challenge to--It is very
m ch clear that CBA union can agltate for collective rights of workers and in my opinion deduction of salary on account of
laté coming of some employees is not a collective cause, Further it is astonishing that respondent management belatedly
staft deduction of salary of late coming staff without issuance of any explanation show cause notice which is also against
norms of Islam justice--It is clear that neither in our Islam and nor in law, no one can be punished without issuing any show
cause notice or any explanation. [P.28]A & B

Mr. Sanaullak {Voor Ghauri, Advocate for Petitioner.
i Syed Ashfag Hussain, Advocate for Respondents.
| Date of heari mg 1.2.2019. : y
. i} ORDER

L The instant pehtlon filed under Section 54(e)(g) Read with Section 31 of IRA, 2012, with the prayer that to direct the
respontlents not to commit unfair labour practice; to refund the deducted amount from the salaries of the staff; not to deduct any
further amount due to late coming of the staff; and to hold that actions of the respondents through 02 impugned order dated
27.04.2016 and 28.04.2016 are hopelessly time barred and have been passed in violation of labour laws. An application for
interim relief accompanied with affidavit has also been filed.

2. Brief facts leading to file the instant petition are that the respondent management issued a letter dated 27.04.2016
regarding deduction of amount from the salaries of late comer staff for the month of March, April and May 2015, and likewise
vide impugned letter dated 28.04.2016 finance Division were directed to deduct the late coming charges from the pay of 130
employees. Some employees jointly sent application to the Chairman TCP/Respondent No. 1, for waving of the late coming
deduction which has not been responded; hence the petitioner union has this Commission upon which the learned predecessor
while hearing the interim application on 24.11.2016 has restrained the respondents from deducting any further amount from the
salaries of the employggs. Notices were issued to

the respondents who fl;Ed reply to the main petition and counter affidavit to the stay apphcatxon arguments on stay application

has been heard. 58
t{’ ‘s.t

3. The leame& counsel for the petitioner contended that the petitioner is a registered trade union and being CBA it is
responsible to safe guard the rights of the workers employed in the respondent corporation; the respondent management vide
letters dated 27.04.2016 and 28.04.2016-directed for deduction. of the amount from the salaries of late comer employees, which
act on the part of the respondent constitute unfair labour practice and an attempt to interfere with or in any way influencing the
balloting for the determination of the CBA and an attempt to mstlgate the workman that CBA is not working for their welfare
and betterment regarding terms and conditions of their services; the direction for deduction of amount on account of late

- coming without issuance of any explanation/ show-cause notice is against the norms of Islam so also the rules and law. He

prayed that the interim. order may be confirmed and the respondents may be permanently restrained from deduction of such
amount.

4. The learned counsel for the respondent argued that the petitioner filed petition alongwith application with malafide
intention in order to get the facilities of workmen while holding pos;tlons of grade 16 officers; that the late coming in the office
is itself misconduct and disobedience of the law and also enormous inconvenience for the respondents and impediment towards
smooth running of the busmess
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immediate action is necessary a passport can be irepounded for 24 hours and the notice for showing cause

can fi¢ Gispensed with, but such opportunity ‘of showing cause and that of hearing shall be afforded to the

affected passport-holder soon theleafter, In such a 51tuat10n the onus shall always be on thc "oncerned'
Dc.partment taking; the action.

Necessary modlﬁcatmn/amendment in the law ph the lines. mdlcated above should be carried out by ﬂlo
30th of Septembe1 1989, failing whloh the ob.]ectmn“‘._ e Dl‘OVlSlOI‘l shall cease to have CIfect :

R

~(b) Islamic Jilrisprudence-_-- '
---Administration of justice--Due notiee--No'one, cai; be condemned urheard.
In Islam a person cannot be cbndemned‘ unheard.

Al provisions of law wherem someone can be condemned unheard are agamst the Quramc command as
supplernented and’ 1nterp1:eted by the Sunnah of the Holy Prophet .

There are number of instances in the Holy Craran of due notice. From numerous verses in the Imly Quran,.
it is evident that every individual will be confronted with the record of his deeds on the Day of judgement

. and would be afforded opportunity of hearing before the dzcision is taken. Allah- Ahmghty has bestowed
the right on human bemg to be awarc of what he is being pumshed for .

1o was after hearmg the explanatlon from Ibhs wlucu was not found tenaoh. that he was condenmed by the
Ahmghty : -

COndernmng semeone Wxthout mdklng proper enquiry has. been plohlblted It is a common punmple
which governs the administratior. of justice in Is.cin that in case of liability with pe u.ll consequences or-
deprivation of basic rlght a IlOthL as well as an op pmtumty of heauug are of abSO].LLL nocessny

It is clear from the various InJunctlons of the Holy Quran that for doing comp]ete jusuce it requires not
only equal txeatment between man and man but also protects‘ the rlghts of one against unfair treatment

When a pubhc authonty is to be exermsed f01 resolvmg a controversy regardmg nghts and liabilities, the -
decision could not be rendered without proceedings in WhJCh the persons affected is:.also afTorded an
oppmtumty of hearing. ‘ )

3:137; 22:46; 29 20; 98 (Al--Nisa); 100 (Al-Nisa); ~vius 13 and 14 of Surah 17; verses 11 0 13 of Surah
VII; 29 (Al-Araf); 58 (Al-Nisa); 420 (Al-Maida); Tirmizi; Abu Daud; Iba Majah; 288/2
(Jamla-ul-TlrmaZ.I Tufatul-Ahum) and 102/4 (Hak—ul Mus*adrun) ref : -

(c) Islamic Jurlsprudence--

-‘—-Administration of justice—-Equality before law. .

" Itis clear from.thé varicus Injunctions of the Holy Quran that for doing complete justice it requires not
- only equal treatment bethn man and man Jut also-protects the rights of one against unfair trex sment.

Haﬁz S.A. Rehman Standmg Counsel Muhammad Igbal. Khan (J. S. ), Ismaﬂ N1azl, (Depr Secretary) :
a.nd Qadeer Siddique, Muustry of Intenor for the Fede1a1 Government.

\/Llhammad Aslam Uns for the GO\ S umont of Punjab.

- Mir Rehman Khan Khalil, Asstt A. G N.W.F.P. for the Government of N WF P
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. Dr. Tiaii Bl.ikh‘sh Jai.ul‘lah,:Dr. Muhammad Zahoor Ahmaci_Azhar and Ghulam Mustafa Awan :-.-Iuris- '
copsuda o _ A . :

- Diles of hearing: 3rd, 4th May, 1983; 22nd, 24th and “25th January, 1989.

JUDGMENT - - .

ABDUR REHMAN KHAN KAIF, J.--This Court undettock the' Suo Moto exéfriin.dtion of Passports
Act, 1974 (Act No. XX-.0f 1974) with a view 'to determine whether the provisions of the said statute were

repugnant to the Injunctions of Islam as contained.in the Holy Quran and the Sunnah of the Holy Prophet. .
It -was found that while section 8 of the Act authorised the'Federal Government to cancel, impound or
confiscate-a passport after giving notice in writing calling upon the holder thereofto show cause why the
- order should not be made, there were, however, two exceptions to the service of show cause notice. -
Proviso to subsection (2) .of section § provides that nc ‘such notice shall be given if the order of
impounding a Passport is for a period not exceeding four months. Similarly, subsection (3) provides that
such notice would not be necessary if the Governmerit had reason to believe that the person concerned
holding the passport was involved in subversive activities or in activities which are prejudicial to the
. Interest of Pakistan or to Pakistan's relations with any foreign powers. While disposing of SSM No.270/83
this Court'qbs_erired that ng objection could be taken to the exception in subsection:(3) but the exception
in;the proviso in subsection (2) to section 8 of the Act regarding four months period without notice was
repugnant to the Injunctions of Islam and, therefore, it was directed that the said proviso be repealed. The

relevant part of the Order SSM No. 270/83 is_; rep-oduced as under:-

“No objection can'be taken to subsection (3) because it requircs on the ground ¢iven in it an inunediate
order. The interest of the holder of the Passport is protected since that order :,an “e cancelled in review to
be filed by the person aggrieved within thirty days of the order. This provision-itself amounts to exercise
by. the aggrieved person of a right to satisfy the Government that the charges against him are not correct
but since immediate order may ‘be necessary, no objection can be taken to this exception, However, the
exception in the proviso in subsection (2) regarding four months period gives a handle to the Officers of .
the Federal Government to make arbitrary order for a period of four months and thus to cause sometime, -
irreparable damage or loss to the Passnort holder. The aroviso is directed to be repealed.”

Z. An.appeal was preferred by the Federation of Pa;-\:,s:qn uider Articiec 203-F of the Cu.istitution against
the mentioned judgment. In support of the appeal it was submitted that no reason hac been given in the
impugned judgment to indicate as to how and why thie mentioned proviso to subsection (2) of section 8
was repugnant to the Injunctions of Islam. The above appeal was heard alongwith four other similar -
appeals by the Supreme Court of Pakistan (Shariat Appellate Bench). All the above appeals were disposed
of by a single judgment dated 19-2-1986 and the cases were remanded to the Federal Shariat Court for o
. fresh decisions in accordance with the Law. The concluding para of the judgment. of the Appellate Court i
rups as under:- - . ' . ’ : : ' :
t . N . . . ) . : N ‘. - . o
"In the Li‘gﬁt of the foregoing, on account of the omission by the Federal Shariat Court to give reasons by .
making references to the Holy Quran and Sunnah and their principles as discussed earlier, together with
the directions for the enactment of certain laws, as also with the observations in the above paragraphs,
. these appeals are allowed; and, the cases are rem@ded to the Federal Shariat Court for fresh decisions in -

. accordance with the Law." - o T -

3. The cas‘e. remanded was heard afresh at length and is being disposed of in .agcorcilan(;.e’_with the
dife_ctions given by the learned Appellate-Court. ‘ S :
4, The Passports Act, 1974 was enacted on 7th o2 March, 1974 to regulate departirs from and entry into
Pakistan and visits to foreign countries of citizens of Pakistan and to provide for matters ancillary thereto
v | T . B . - o . - o N * . .
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» vicrificed on the mere
assumption that it is in the public interest unless a proper opportunity of heanngh provided to-such
persoa.{The proviso in question is admittedly harss placing restrictions on the Tight of free movement. It
becomes more harsh when looked at from the. angle that the action for the mentioncd period can be taken
efv's:') without any notice. A person may be-ir need of immediate departure on the ground of health,
business, Hajj; Umrah or other urgent matters. Action in such circumstances taken without any notice and -
for such a long period in such cases is likely to cause irreparal:le loss to the persorn concerned. L

's . ) . ° . - CE
a5 its preamble shows. Generally speaking the right of an individual cannot be §ic

5. It is now well settled that the principle of natural justice fa‘quifed that every statute should be read as. -

‘ihcorporating m itself the requirement to give a notice to show cauise against any action intended to be
taken against the person unless the statute expressly. o by riecessary implication éxcludes such a Rule, .

: :The denial or withholding of Passport *o a citizen 2. »cen considered tsroughout one: of the principle
nstruments of intimidation since in that manner the ©:..i.vidual concernc is virtually imgsisoned at home
without a-passport. Thus looked at from whatever an ar.gle the existence of the said proviso.in the relevant
section of the Passport Act is in a way denial of free movement to a citizen as well as the right of hearing.”

6. Representative. of the Goveinment in the concerned Department appearing before us submitted that the
impugned provision ‘was necessary for ‘the reason that in:some cases time is required for ‘collecting
thaterial needed for 'the service of notice on the basis of such material and the only purpose of the said
proviso is to deal effectively in the situation occasionally arising in such like cases. We appreciate the
background in which the fipugned provision has been enact:d, but would obscrve that all provizions of
law wherein someone can be condemned i ird are agains® ie Quranic command as supplem- sied and
“interpreted by the Sunnah of the Holy Prophet.. It has beer: held by the Supreme Court in the case of
Pakistan and others v. Public-at-Large and others (PLD 1987 SC 204 at 530/331) (Shariat Appellate
Bl»ench) that everyone whose rights afe involved should be given an opportunity of-hearing: In the
circumstances, it is therefore, to be seen whether the said proviso is repugnant t6:the Injunctions of the
Holy Quran and Sunnah of the Holy Prophet. The right of free movement from one place to another to all
human beings has been fully recognised in Islam. This right has not only been recognised by the Holy
Quran, but in several verses a clear incentive has been given to undertake journey and to travel on the
carth. Some of thz verses are stated as under:- ' : '

" Systemé have passed. aWay before yoﬁ._:D'o but travel in the land and see the nature of the consequence’
for those who did deny (the messengers)"(3:137) SN ‘ ‘
"Have they not travelled in the land; and have they hearts wherewith to feel and.cars wherewith to hear?
For indeed it is not the eyes that grow blind, but it is the hearts, which are within_-the bosome, - that grow
blind." (22:46)." - ' : ) '

Say (O Muharﬁmad): Travel in the laﬁd and see how He originated creation, then Allah bringe:h forth the-
late growth. Lo! Allah is able to do all things." (29:20) - o L .

‘Was not the earth of God specious.enough for S(ou to move quS‘elvés' away."

';'He who forsakes his home in the cause of God finds in the earth many refuge, wide and specious.”

7. Coming to tiie next question concerning the right of hearing, there are number of instances in the Holy
uran of due notice. From numerous verses in the Holy Quran, it is evident that every individual will be. ,

, ﬁi;onfront'ed with the record of his deeds on the Day of Judgment and would be afford(j:d. opportunity of
hiearing before the decision is taken. Allah Almighty had bestowed the right on human being to be aware
what he is being punished for. In this connect.cn reference car, be made to verses 13 and 14 of Surah 17
ryhich read as, under:- .’ e ' ~
13. "Every man's fate

- We have fastened
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