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01.08.2022

17.10.2022

Appellant preserit in person. Mr. Kabir Ullah
Khattak, Additional Advocate General for respondents
present.

Written reply/comments not submitted. Learned
Additional Advocate General seeks time for submission of
written reply/comments. Adjourned. To come up for
written reply/comments on 17.10.2022 before S.B.

(Faretha Paul)
Member (E)

Tunior to counscl for the appcliant present. Mr. Kabir
Ullah Khattak, Additional Advocate Genceral for respondents

present.

Written reply on behalf of respondents not submitted.
I.carncd Additional AG sccks time for submission of writtcn

reply. Adjourncd. To comc up for written reply on

22.11.2022 before S.B.
’ (¥ arcck Paul)

+ Member (1%)
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Form- A
FORM OF ORDER SHEET
Court of
Case No.- 868/2022
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 01/06/2022 The appeal of Mr. Muhammad Karim resubmitted today Mr.
Muhammad Asif Yousafzai Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper order please.
REGISTRAR ™,

2 /&( /é’%/ This case is entrusted to Single Bench at Peshawar for preliminary
hearing to be put there on 2 (é:& .Notices be issued to appellant
and his counsel for the date fixed.

CHAIRMAN
7
P
20.06.2022 : Counsel for the appellant present. Preliminary arguments
heard. Record perused.
A e Points raised need consideration. The appeal is admitted for
W)"’ 'i:“ n,;@g’f';& . regular hearing subject to all legal objections. The appellant is
’ sLQ@:}“ME‘ A . ] ci1s
3@?‘» &\)‘Q(}C%E" ’A;jf directed to deposit security and process fee within 10 days.
Iy ‘{\4‘-\; -~ ‘ 3 . Teat
p . o (ru’i/ Thereafter, notices be issued to the respondents for submission of
/ﬁ reply/comments. To come up for reply/comments on 01.08.2022
before S.B.
]
(Fareeha Paul)
Member(E)




The appeal of Mr. Muhammad Karim Associate Professor Postgraduate College Kohat
received today i.e. on 25.05.2022 is incomplete on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

Page nos. 26, 27, 30 and 31 of the appeal are illegible which may be replaced by

legible/better one.

No \LED /ST,

>—

Dt.’- 2022

Mr. M. Asif Yousafzai Adv. Pesh.

——
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. : BEFORF. THE KP SERVICE T’R¥B,UNAL PESHAWAR
- APPEAL NO. g % /2022
8 Muhammad Karim : VIS " Govt: of KP etc.
+  INDEX
S.No. | Documents o Annexure | Page No.
1. |Memo ofappeal . S e 01-07
2. | Copy of PSB Minutes | ---A--- 08-09
03 | Copy of PSB Minutes dt: 28.12.2017 ---B--- 10-12
04. | Copy of S.T Judgment dt: 16.02.18 «-C-—- - | 13-15
05 | Copy of PSB minutes dt: 3.5.18 --D--- | 16-17
06. | Copy of penalty order dt: 3.10.18 eeeBe-- 18
07. | Copy of rejection order dt: 7.1.19 ---F--- 19
08. | Copy of memo of Service appeal S 20-23
09. | Copy of PSB minutes dt: 17.9.18 ---H--- 24-25
10. | Copy of PSB minutes dt: 26.12.18 e f- | 26-27
11. | Copy of PSB minutes dt: 19.4.2019 -—-J--- 1 28-29
12. | Copy of PSB minutes dt: 23.9.19 —--K--- 30-31
13. | Copy of S.T Judgment dt: 29.4119 | --L-- |" 32-35
14. | Copy of review petition - ~=-M--- 36-40
15. | Copy of decision dt: 7.5.2020 _ .4, ---N--- 41-42.
17. | Copv of Writ Petition oAt O | 43-48
18. | Cop: of comments VAl —P-—- | 49-53
19. | Copy of Judgment dt: 03.1 1.2021° - —-Q--- .| 54-59
19. | Copy of order dt: 18.01.2022 —R-—- | ko
20.. | Copy of appeal/review ' B o L= L2
21. | Copy of Judgment dt: 27.02.2018 T Lu-b%F
13. | Vakalat Nama I it ‘ 9,
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(SHAHKAR KHAN YOUSAFZAT)
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Room No.FR-08, 4™ Eloor,
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BEFORE THE KP SERVICE TRIBUNAL, PESHAWAR

 APPEALNO._______ /2022

LY

Muhammad Karim, Associate Professor (Statistics),

Government Postgréduate_ College, Kohat. |
' ' (APPELLANT)

VERSUS

1. The Govt: of Khyber Pakhtunkhwa through the Chief Secretary, Civil |
Secretariat, Peshawar. ‘ | . .

2. The Chief Secretary, Govt: of Khyber Pakhtunkhwa, Civil 'Sécretaxiat,
Peshawar. ' . ' 4

3. The Secretary Establishment Depértment; -Gox;t of Khyber
Pakhtunkhwa Civil Secretariat, Peshawar. '

4. The Secretary Higher Education Department, Civil Secretariat,

Peshawar.
{

5. The Director Higher Eduéatidn, Directorate of Higher Education,

Peshawar.
' (RESP,ONDENTS)

APPEAL UNDER _SECTION 4 OF ' THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR
ANTEDATING PROMOTION TO BPS-20 (PROFESSOR)
. FROM THE DATE WHEN HE WAS FIRST DEFFERRED
(10.07.2017) WITH ALL BACK. AND CONSEQUENTAL
BENEFITS AND AGAINST NOT TAKING ACTION ON THE

APPEAL OF APPELLANT WITHIN STATUTORY PERIOD
OF 90-DAYS. 4 : |

o PRAYER:

[HAT ON ACCEPTANCE OF THIS APPEAL THE
RESPONDENTS MAY VERY GRACIOUSLY LE DIRECTED




TO CONSIDER THE APPELLANT FOR ANTEDATED
PROMOTION TO BPS-20 W.EFROM THE DATE OF FIRST
DEFFERMENT ~AND WHEN HIS JUNIORS WERE

PROMOTED TO BPS-20 (10.07.2017) UNDER THE .

PRINCIPLES OF LAW, RULES AND JUDGMENTS OF APEX
COURT GOVERNING THE ISSUE OF DEFFERMENT WITH
ALL BACK AND CONSEQUENTAL ' BENEFITS BY
MODIFYING ORDER DATED 18.1.2022 TO THE EXTENT OF
APPELLANT. ANY OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS' FIT AND APPROPRIATE THAT MAY

ALSO BE AWARDED IN FAVOUR OF THE APPELLANT.

 RESPECTFULLY SHEWETH:

FACTS:

1. That the appellant has joihed the Higher Education Departmé_n_t in the -
Year 1991 and with the passage of time the appellant‘was recruited tg/ o

Public Service Commission in BPS-19 on 01.02.2011.

. That the meeting of PSB was convened on 24.03.2017 for considering

the promqtion‘ to BPS-20; the appellant was considered but deferred

for the reasons of (i) pending inquiry & (ii) Adverse PER for the Year

2015. Copy of the minutes of PSB dated .24‘03'2017 is; attached as
Annex-A. . - ' '

. That again on 28.12.2017, the appellant’s promotion was deferred for -

the above two reasons. It is worth to mention here that the service
appeal No. 530/2017 regarding PER was subjudice before the KP
Service Tribunal; which was finally decided on 16.02.2018 and the
Service Appeal of the appellant was accepted. Copies of psb Minutes

‘dated 28.12.2017 _and Service Tribunal Judgment dated

16.02.2018 are attached as Annex-B & C.

. That the 'PVSB, again for the 3" time, deferred the promotion of the -
appellant to BPS-20 vide its decision dated 03.05.2018 for the above

mentioned twd reasons (i) Pending Inquiry & (ii) Adverse PER of the
Year 2015, without taking into consideration the decision fo Service
Tribunal dated 16.02.2018 regarding expunction of A}clver‘se PER for

(@J"



the year 2015. Copies of PSB Minutes dated 03.05.2018 is attacﬁéd
as Annex-D. o A

 That in the meantime, the pending inquiry ‘was conducted and the
penalty of :Censure: was imposed upon the appellant, vide order dated
3.10.2018. the appellaiit filed departmental réview against that which
was also rejected on 07.01.2019. the appellant filed Service Appeal
No. 221/2019 against that in the KP Service Tribunal. Copies of
orders dated 03.10.2018, 07.01.2019 and memo of S.A are

attached as Annex-E. F, & G.

. That for the 4" time, the PSB recommended deferment. of the
appellant vide PSB meeting-dated 17.09.2018, mere on the basis of
recommendation of the penalty of Censure, which was not yet finally
confirmed till 03.10.2018. Copy_of the PSB _minutes dated
17.09.2018 is attached as Annex-H. | |

. That on 26.12,2018 (. 5" time) the PSB again made the base of

«Censure” and deferred the promotion of the appellant despite the fact

that the review petition of the appellant against censure was pending

decision before the worth chief minister, KP. Copy of PSB Minutes
is attached as Annex-L. ' - |

. That vide decision dated 19.04.2019 of the PSB, the promotion of the .
appellant was deferred again for the 6" time, on the basis of pending.
inquiry in which penalty of Censure was imposed and weak record
(without anytspéciﬁ‘catidns). Copy of minute dated 19.04.2019 is
attached as Annex-J. ' : '

. That on 23.09.2019, (7" time), the PSB considered the appellant and
recommended “Supersession” on the basis of pending inquiry in
which penalty of “Censure” was awarded to appellant weak record -
(without specification). It is also worth to mention here that the S.A
No. 221/19, against the penalty Censure was accepted in favor of

appellant on 29.11:2019. Copies of PSB minutes and Service
Tribunal Judgment are attached as Annex-K & L. ' : ‘




10.That the appellant filed Review against the PSB’s decision . of
“Supersession” on 16.02.2019 which was finally decided on
07.05.2020 wherein, the penalty of “Censure” was set aside,' the
appellant was exonerated, ‘but thé, view of “Supersession” was -
maintained.. Copies of Review Petition and decision dated 7.5.2020
are attached as Annex-M & N. ' ‘

/
N

P

11 That thereafter, the appellant filed Writ Petition No.2670/2020
’ against the decision of Supersession. That W.P was respohded by
respondents‘and the Writ Petition was finally heard on 03.11.2021 and
the “Supersession” was converted into deferment. Copiés' of W.P,

- Comments, and Juggment are attached as Annex-O, P & Q.

12.That, the appellant was promoted to BPS-20, vide order/notification
dated 18.01.2022, but with immediate effect. The appellant filed -
appeal/review against that order dated 18.1.2022 for antedating the
same w.e.from 10.07.2017, and waited for 90-days but no response .
has been received by the appellant till date. Copy_of_order and
appeal/review are attached as Annex-R & S. | o

13.That having no other remedy - against the acts/omissions of the
respondents and the appellaht is constrained to come to this august
Tribunal on the following grounds amongst the others. '

GROUNDS:-

A) That the inaction of the respondents and not considering the appellant
for antedated promotion to BPS-20 w.e.f 10.07.2017 and not taking.
any action on the appeal/review of the appellant within statutory
period are against the law, facts, norms of justice, principles

~ governing deferment cases. Therefore, such inaction of the
respondents is not tenable under the law. |

B) That the reasons on the basis of which the appellant was deferred from
promotion 6" times and Supersession, were no more in existence,
especially when the decision regarding PER of the KP Service
Tribunal come on 16.02.2018 and regarding (“ensure come On 4
16.02.2019, followed by the order of “Exoneration passed by

Competent Authority on - 07.05.2020. Thus the éppellant was.
penalized and superseded for no fault on his part. '



. C) That the illegal decision of Supersession against the appellant is
h totally unlawful, and without any cogent "reasons,. which will
ultimately affect the seniority of the éppellant and that too for no
convincing reasons. Thus’ the ‘order;s of supersession are agaih’st the
spirit of verdict of Honorable Supreme Court of Pakistan, reported as
1991 SCMR-2330 (d). - '

>

D) That there are many judgments of this august Court and Honorable
Apex Court, wherein in its has been held that promotion cannot be
denied on the basis of “Pending Inquiry” judgment reported as 2016
PLC (C.S) 569, 2000 SCMR-645 & 2008 PLC (C.S) 551..

E) That even in various judgments reported as 2009 PLC (C.S) P#40,.
2008 PLC (C.S) 637, 2006 (PLJ) SC-1429 & 2013 PLC (C.S) 223 the -
promotion has been deprived from his genuine rights of promotion
since 2017 by illegal exercise of powers by the respondents. |

F) That appellant has been penalized several times for the one and same
reason which has already been struck down by the ‘competent
authority forum. Thus the acts/omissions of the respondents are .
against the spirit of Article-24, 4,9, 25 & 38 OF THE Constitution.

1

G) That the Honorable Supreme Court of Pakistan is caSé.’ reported as
2010 SCMR-1301 has held that in matter of promotion, rules are to be
followed and where the discretion of authority is involved then that
must be exercised with fairness. It is also held in the said judgment
that promoting the juniors by ignoring seniors will not advance the
object of achieving good governess. It is further pointed out in the

_ said judgment that the Constitution is the Supreme Law and there 1S

‘no room to allow the authority to make departure from law, rules and
* Article 4 and 25 of the Constitution. - ‘

H) That the august Supremé Court of Pakistan in case reported as 2013
SCMR Page-1752 (d) had held that the term “Life” also includes "
reputation, status and all other ancillary privileges confront on a
citizens by law. Thus the decisions of not treating the petitioners
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| I -‘}‘.\.ccordin"g to service riles t}#e POSt is requireq tq be filled ag' under:- - - , . S
e ) . i . . . A ) . 1 . . N : | I, .
‘ N By, Promotion on the basis of Seniority cum fitness. fropy amongst the . f
IR persons holding the POSt in BS-19 i, the college cadre Higher Educatiop, - TR |
P Dgpartment, with atleast Seventeen (17) years Service in 8871_7 and 3
b ‘above; provided that in case of Persons injtialyy 4ppointed in pr. g or R
S ' - - L. . ' 1
; - BS-19; the length of service for_ Promotiqn €I Cases shall atleast be
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b Officer ( C’S'lr‘\':\mwa one more PER.
SICIs akmiunic . .
é'-:.%’}'yb&-l:\fi%de‘ég;"tmcnt he earned Fyg for the year 201
ishment

é\‘

Sakp T
Sakh

i

| 03,1960,
_ ‘e@mmad Khan Service on pj! 03.1985. and appointed as Lecturer BS-17
' o on 11.03.1987. He wag Promoted a:; Associate Professor

)

‘ . - ‘ ‘ il
| : i o

P



v

- | . -
mandatory %rammg required for promotion. No enquiry |
is pending against h1m HlS ser\nce record upto 2015 is
generally good. : ‘

\Lcommended the ofﬁeer for promnotion to the

The Boa.rd
lar bas1s He wﬂl be on

post of Professor BS-20 on regu
probatxon for a period of one yeatr
His date oft birth \1s 21.05.1966. He joined government
ecturer BS-17 on 122.10.1992. He was
BS- 19 on 18.02.2011. He has undergone
T promotlon No enquiry
rvice record upto 2015 is

| service as L
| appointed

| mandatory | itraining requued fo
is pending agamst ‘him. His se

generally good ' - o - ‘1\

commended the officer for promotion to the |

The Board re
ular hclsls He will be on

| post of Professor BS-20 on reg

probation for a period of onge yeag, 4 ,
His date oﬁ birth is 15. 10 e ’ joined government |
B 14.09.1998. He was

| service asl Lecturer KBS%& Y
\ apnomted to BS- 199' Q@.QOM He has undergone

rnandatory‘tramm;?%;,ed for promouon No enguiry
, His semce record upto 2015 is

\ is pending ‘

| generally go ' _ A
| M“’“ L | |

The Board rec mmended the officer for promotion to the
| po o ofe£or BS-20 on regular basis. He will be on')
) fon for a period of one year s 1
a%e of birth is 09. 02.1992. ‘He joined government |
2N %‘erwce as\ Lec‘curer BS-17 "on 03,11. 1988. He was
Mpfointed to BE 19 on n6.02.2011. He has undergone
emandatory fraining required for promotor. No enquiry
is pendmg‘agamst him. HIS service record upto = 2015 1s

generally good !

;
1

o \“‘he Bo&rd\recom
post of Pr fessor BS-20 on regular basi

probation for a pcrrod &f one year

Muhammad | His datb—ix ‘birth'is 0. 02.1966. He Jomed governrn’ent\
service as Lecturer BS-17 on 01.09.1991. He  was

| appomted\to 25.16 on 01.02.2011. He has undergone
mandatory trairing required for promotion. The Board
was mformed thal an enqmry is vending agamst him
and his service tecc rd is also weak '

-44."
gl

4

mended the officer for promotion to the
s. He will be on

The Bba,rdr" ecoromended ‘o deferwhls prom"trt?ﬁ‘n
! ' is 0R.06. 1958, He joined governmem

\MFQ\O\) r.‘{N‘oor Habib | His date of birt.
' . L S _ISeI‘VlC’B s Lecturer BS-17 on 12.10. 1989. He was
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g ' ' GOVERI\TMENT OF I(HYBER PAKTHUI(HWA t
ESTABLISHMENT DEPARTMENT

Ji
1

| No. SO(PSB)ED/1- 4/201 7/P-179
" Dated Peshawar, the 02.01.2018

The Secretary 10 o
Government of Khyber Pakth ukhwa,
HIGHER EDUCATION, ARCHIVES AND LIBRARIES DEPARTMENT

¢'BJECT: - MINUTES OF THE MEETING OF PROVINCIAL SELECTTON _BOARD
HELD ON 28.12.2017 ' A

PROMOTION OF MALE ASSOCIATE PROFESSOR BS-19 TO THE
POST OF PROFESSOR BS-20 '

Dear Sir.

-

i wup direcied to refer w Huzhef Education Deparument letter ]\o SO (C

it HE Promotion 119-207 ‘Male /2017 dated 13.12.2017 on the sucgect and 10

icrware herewidh an C\UdLL of item No (29) of the mmutewrecommendamons of

e meeting of Provincial be]ec.uon Board held on 28.12.2017 as well as copy of
approved summary wherein the Chiel Minster being competemsautbont}- n Lerms.
of Rules 4 (1} (a) of the iChyber Pakhtunkhwa has approved the recommendaton, of

the PSB for further necessary action.

TN | | , : Yours faithfully | / '

CLAT KHAN)
SECTION OFFICER (PSBI

S M : o
= ipat - :
- \'\?"/ S ‘ ' -

’ ./‘ S ——-
&%n&)&s Above

Endst. of even No. & date. : .
A" copy' is forwarded to Lh‘ Section Officer (C-1), Govt of Khyber
Pakthukhwa. Higher Education Department He 1s reque'ste.d 1o depule his
representauve 10 collect working papers from tus office : immediately. - '

My

OFFICER (PSB)



B

TEM NO {29)

HIGHER EDUCATION DEPARTMENT - -
it i K ~
“ | (Meeting of PSB held on 28.12.2017) : '

SUBJECT: -PROMOTION OF MALE ASSOCIATE PROFESSO‘R BS-19 TO THE POST
OF PROFESSOR BS-20 C .

<

Secretary Higher. Educ’:anio'n, Archives and Libraries .apprised the Board
that due to leftover posts in last PSB meeting held on 24.03.2017 and retirerent, thirty
four (34] posts of Male Professor BS-20 are lying vacant. '

[N

According to service rules the post is required to be filled as under:-

I By promoﬂon on the basis of senjority cum fitness from amongst the
persons holding the pbsl in BS-19 in the »coliege cadre Higher
Educauon Department. with atleast seventeen (17] years service 1in
BS-17 and above; provided that in case of persons initially appointed
in BS-18 or BS-19, the length of service for promotion in their cases
shall atleast be welve {12) vears in:BS-IS and above or five {03)
vears i1 BS-19. as the case may be. '

§o Successiul completon of mandatory training prescribed by the Gt
for Colieges Teachers'in BS-19 from time 10 tme. '

College cadre tea'c‘hers in BS-19 and BS-20 will alsc be exempted
from the mandatory traiming after attaining the age of 58 years oI
above. , .

The service record of the officers included in the pancl was discussed as follows: -

S.. NAME OF ' RECOMMENDATIONS OF THE BOARD
NO OFFICER : T T o :
1. Mr. Sakhi .lAHi-s date of birth is 06.03.1960. He joined government service '
" Muhammad- on 01.03.1986 and appointed as. Lectarer BS-17 on
khan : 11.03.1987. He was promoted as Associate Professor BS-19°
on 26.05.2010. The Board in its meeting beld on %0.06.2014
recommended 10 defer his pfomotjon as his PER for the period
from 22.07.2004 10 31.12.2004 was not avaj.lable and his PER
“{or the vear 2005 was adverse. The Board also observed that .
his ,efﬁéiency index is below the threshold required for
promouon. The Board in its meeung held on 30.11.2015 was :
informed that he had earned PER for the missing period and
his adverse PER was also expunged but’ the Foard observed .
that his senice record is Weak.and'his prornoton will be
. considered after he earns one more PER. Hence the Board A
recommended 1o defer his promotion. . The Board in its
meeting held on X#i03.2017  recommended 10 defer his
' :promfo_tion' as the MPard directed the department 10 re-

Ey e TR ,
N \\/E" i "'V T o Jv-\.\ T
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“examine his service record and submit his case with full der&il

. {or consideration of the PSB. According to Higher Educaton :

department, he has now earned very good PER for the year
2016. He has undergone tra.lmng mandatory for promotion.
No enguiry 1s. pending against him. His service record upto
2016 is generally good. '

" The Board recommended the. Officer for promotion to the post
l of professor BS-20 on regular basis. He will be on pI‘ObathI‘l
J for a period of one year.

2

Dr. Lal Said Jan ! His date of birth 1s 20.01.1967. He Jomed gOverrunent service .

as Lecrurer BS-17 on 17.10.1992. He was appointed to BS-19.

on 27.10.2010. The Board in its meeting held on 30.11.2015
" & 24.03.2017 recommended to defer his promotion as he was
i on EOL from 01.09.2011 .10 31.08.2016. The Board observed

| that accordmg to promotion policy 2009, his proraotion will be -

! considered after he earns.one calerilar year PER after expiry
" of leave. According to Higher Edixcation department, he has

now earned verv good PER for ‘the year 2016, He has

' undergone training mandatory for promouon No -enquiry is
pending ‘against him. His service record upto 31.08.2017 1s

generally good.

| The Board recommended the Officer for promotion to the post
of professor B8-20 on regular basis. He will be .on probauon
for a period of one year. ‘

]

J.

Mr. Muhammad

Karim

s date of birth is 01.02.1966. He joined government service.

as Lecrurer BS-17 on 01.09.1991. He was appointed to BS-19

.on 01.02.2011. He has undergone mandatory lraiung
~“irequired for promoton. The Board in its meeting held on
24.03.2017 recommended to defer his promotion as the Board
was informed thdt an enguiry was pending ageinst him and f

. his service record was also weak. Position is still the same.

' The Board directed to conclude the case as soon as possible.

' The Board recommended to.defer his promc)don

Mr.
Rehman

Gul

: His date of birth is 10.03.1969. He joined government service

as Lecrurer BS-17 on 14.10.1992. He was appointed 1o BS- 19

‘on 08.10.2015. He has undergone mandatory training

érequu"ed for promoton. The Board m its meating held on -

124.03.2017 recommended 1o defer his promotion as the Board

" observed that. he had not vet cormpleted probation period,
_which he has now completed. He has 'undergone training
mandatory for promoton. No enquiry 1s pending against him. '

His semice record upto 2016 Is genera l) good.

. The Board recommended the r promouon to the post

o
LT amwa
) '.—,,-'fn-;:).r‘.'.




Muhammad Karim, Principal/Associate Professor (3PS- W .

~ .

Appes! No. 5302017

Date of Insttution ... 22.05.2017
Date of Decision ... 16.02.3018

Govt. Degree College, Lachi. Distriet Kohat,

(Appellant)
CVERSUS ’
1. The Govt:. of Khyber I’zll\'}mml\'h\\.'a through Chicl ch'ciun"y Cvil Sccrclmivut,
Peshawar and 2 others. , ‘ T ' o
: (Respondents)
MR. KAHLED REHMAN, L
Advocate | ) : | - fjorappellant.
MR. MUHAMMAD JAN, | | | ,
Deputy Distric’t Attorney . -~ Tior respondents.
f . |
MR. AHMAD HHASSAN, , ... MEMBIER(Executive)
MR. MUHAMMAD IIAMID MUGHAL B MEMBER(Judicial)
JUDGMENT

'AHMAD H/—\SSA_N. MEMBER.- - Arguments of the lmmcd u)un%l {or the

parties heard and record perused.

FACTS
2. The briel facts arc that that the appeilant was posted as Principal, Govi
Degree College, iﬁ.uchi"on 1.G1.2015. T i tee Pellirom GL002005 teo

12.2015 ddVLI‘bL remarks were rzcorded including unln tor further promotion. He .

filed dcpartmemal ﬂppml on 17.02 ”O 7 \vh]ch Was l\,)LLIL(l on 18. 04 (17, henee,

the instam the service appeal. '“T':' galoy ,m'
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ARGUMENTS

3. Learned counsel for Lhu a*pdlam argucd thal llu dppc,llan' was postud as

=

Principal, Govt: D arce Colicge. Lachi o 1.01.2005. “That in the PER from

01.01.2015 to 31 122013 adverse remarks were recorded incl"uclin(' 'mlil ter further

promotlon He hled (lwannwml ,.ppml on 17.02.2017 \vhich was. rejected on.

18.04.2017, hencc, the insmn‘ the service appeal. The 1&pmlm(- OHILCl rated hint as

very good, while countersigning marked his pcrl'm"m:mw, as below average without
! . |

recording any justification. Para 3.7 of m\lmumnx ol"ACR m qu prior umnsulm“

mandatory before recording advirse remarks i lh«. PLER n'l{ i civil servant, Ihs

)

1'cprcsentation was rejected withovt recording reasonand .mmuT caes against See-24-
A of the General Clauses Act 1897, Reliance was placed ong case law reported as

2010 PLC (C.8) 1357 and 1999 SCMR 1587, oo

|

4, On the other hand lcarned Deputy District Attorney argucd that all codal

formalities were obscrved before passing ihe impugncd ()é‘dblﬁ e was treated

! \ :
accoxdmg to chW and rules. u,ncc:, there is no lllu;.llm' i the led mdu The appeal
i

is not maintainable and be dismisscd.. L

CONCLUSION -
5. Careful pemsdl ol record would reveal that paral.6 ol instructions for writing -

PER provides thal the reguirements of warning/ counseling. The same e
rcproduccd below:

It has been noted that the reguirements o warning 1/wunw ing are
not being fulfilied belore recording adverse renrks in the PERs of
the Government Servants. R esultantly, these arc expunged under the
orders of the Khyber Pakhtunkhwa Service Tribunal. .
In order to minimize litigati ont the l’mvmu‘ll Government have
reviewed the position and have dccvlui that:
Ca. Counsclmn mav be ensured in a'l cases bl are initiation an
advusc report or ﬂmdmn the PERS .- o
{ . ,'A‘T
L S
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In view of the 101000111«' instructions,

were 1‘0001‘dcd‘b)' the ummu\wmnw olTicer from |

prior warning/counscling

expunged.

0. As a scequel tooabove,
16.02.2017 iv sct aside. Parties are

the record room.

/)MV?&LM@(/. _(//;// //Adl/f/%g/ggﬂ’//

[P
A}
}/

i

The olmus who give adverse remarks without anv solid
grounds shall b pum(ﬁndll) held mspmmblu for deviation

from rules:

Non-Obscervance of the Government instructions amounts

misconduct. under clausc (e) of sub-rulc (1) of rule’ 2 of the

Khyber pakhtunkhnia - Civil Servants  (Efficiency and

Discipiings Ruics. 073 .md can attract dis sciplinary a'ction;
- }

. hencee, the same have no leg

;,
r -

/é--m,.),p/g A ‘}/{,{/;,/4, P

] A
. | / % / ‘
S //47// / a;/,g/// .

cﬁ/%/ £

| Mumxber ol .":___-_/__;/:5.2,/. U

Deda of Brosentation o AnT

S ‘ o !
Poge of Sulloooy il oA~ D 4t
7 R

i a,lun hL)ond doul;t that adverse remar

lro
Fagv]

O1.01. ’>0h 1o 31. 1” 7015 without

al effect and are hablc to be

the appeal 1s accepted, impugned order, dated

lell to bear their own costs. File be consigned to
‘ I .
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GOVERNMENT OF KHYBER PAKTHUI{HWA
ESTABLISHJVIENT DEPARTMENT

; i . No. SO(PSBJED/1- 4’2018 'P-191
' ’ ‘ Dated Peshawar, the 17.05. 2018

The . becreLa_r\ w
Government of khyvber Paklh ukhwa,
HIGHER EDUCATION ARCHIVES AND LIBRARIES DEPARTMENT

SUBJECT: MH\TUTES OF THE MEETING OF P‘ROVJNCLAL SELECTION BOAR.D '
HELD ON 03 05.2018

PROMOTION ‘OF MALE ASSOCIATE mornsson 'BS-19 TO THE
POST OF PROF‘ESSOR BS- 20\ : B R

Dear Sir-

lam le'C( led tw refer 1o Higher t,ducuuon Deparr_menl letter No SO 1C-
IJHE/1-13/PSB Mestng/ >U18 dated 12 u4 2018 on the subJe,(,t and to forward
 herewith wn exuract ui 1tem No (3B} of the mmutes/recommendamonk of “he
mecting of Provincial Selecoor Board held on 03.05.2018 as well as cop_\ of
approved su,mmar\ \xherem the Chlef Minster being comﬁetem autluéz-it\"in terms
ol Rules 4 (1) (ay of the m\be: Pc.}muu}h\aa has approved the re"ommendauon of

ZSB {or [ur Lh(_T AECESSAn’ acuon.

L ' ) - -7 . . ‘ Ed
b LR = facy it . .1 "-
B S
: : ~— i s
. R A
: ik
-y L -
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#8038 . .- S o -
/ FIGHER EDUCATION. ARCHIVES AND LIBRARIES DEPARTMENT . |
& - (Méeting of PSB heldjon 03.05.2018) o

ASUBJECT: -PROMOTION OF MALE ASSOCIATE ‘PROF ESSOR BS-19 TO THE POST

. OF PROFESSOR BS-20

o ‘Secretary. H'ig-l}e:f Educauomn, Archives afid Librariés apprised':ﬂjle Board
,‘;'._;";ha,L due to reurernent and four der formula, thirty six .(36) posts of Male Professor BS-
20 are lving vacant, B . ; ‘ :

2 " According 10 service rules the post is required 10 pbe filled as under:-
" By promotion on the basis of séniority cum. fitness from amorgst the
persons holding the post 1D BS-19 in the college cadre Higher
'AEd'ucaLion-DepaerenL, with ateast seventeen (17) years $ervice In
"BS-17 and above: provided that in case of persens initially appointed
n BS-18 or BS-19, the length of service {or promoton in their cases
shall atleast be twelve {12} vears in BS-18 and above or five (03)
vears ir BS-19. as the case may be. ‘ _
RTHEE. Succe‘ssﬁil c.umpleﬂon'of mandatory training prescribsd by the Govt
_Yoxi ’C'olleges Teachers in BS-19 from drpe to time. .

The service record ¢f te vllicers included in the panel was discussed as follows! -

+ 'S0 NAMEOF & -,  RECOMMENDATIONS OF THE BOARD :
NO OFFICER T 3 . o .
7 Mr. Muhammad His date of birth 15107 02.1966. He joined goveminem SEMICE
/\/anm' . as Lecturer BS-17 on 01.09.1991. He was appointed o BS-
\// ’ C13 on 01.02.2011. He has undergone mandatory training
; required for promoton. The Board in its meeung held on
424032017 & 28.12.2017 recotnmended 1o defer s
1 promouon as \he Board was informed that an enquiry was
pending against him and his service record was also weak.

Position is sull the same.

- The Board recommended to defer his promouon.

T2 M Ghulam ' His daLe—(Sf Dirth 1s 02.08.1961. He jomed.g.ovemment service
Mustala ™ T gs eclurer BS-17 un Ol (3.19Y86. He was promo.ted to B‘S—19'-_~;
' /

A 09.01.2012. The Board in its meeting held on 24.03.2017

A 2122017 recommendec Lo defer-his promouon as -he had
aov undergone ‘mandatory raining required for promouon,
ahich ne has now undergone. No enguin is pendmng against -
aim. His senvice record upto 201718 generally good,

MM -.""f’;‘—"ﬂ . . . -' .
The Board ecommended the Ofbcer for promouon to the post .

“
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FJECT: -PROMOTION OF MALE ASSOCIATE PROFESSOR BS-19 TO THE T ¢
PROFESSOR BS-20. R 'O.TBE POST OF.

-

AN

Secretary Higher Education. Arhives and ‘L’ibr.aries»a is2d the Board ¢ 3
' tion, Archive 3 ppris2d the Board that dus io-
srament. sixteen (16) posts of Male Professor BS-20 are lying vacant. ' dug =

According 10 sevice rules the post is required 1o be filled as under- .

! i ‘By ;pr'om.ot/'.o_m on the basis of ;sem’iaﬁity-cum fitmess from amongst ithe
) persons holding the post in BS-19 in the college cadre Higher Education
Departmant, with atleast seventesn (17) years senvice in BS-17 and above;
/ o provided that in case of persons intfially appointed in BS-18 or BS. 19, .ftfn«;

; : " length of senvice for promotion in their cases shall atieast be twelve (12)

' - years in 35-18 and above or five (03) years iin BS-19; as tthe case may be.

fi. Supcessﬁut‘/ - completion of mandatory trai img?“;nmsomﬁéd by the Gout for-
‘ Colleges Teeachers in BS-19 from fime to fimg%, & = : .

/L The senvice record ©f the officers included in rthe;p'aﬁﬁel{@ discussed as Tollows: -

S# NAWE OF OFFICER | ReECOMMENDATIQNS'QF THE BOARD

N T Miohammad Karim | His date of birth i 0%02*f368. He joined govemment service 2s ‘
. Lecturer BS-‘«IT/@gDﬂ.m@..ﬂ‘QQH. He was promoted to BS-19 on

o1 JDZ.ZD‘l‘]_,_,__;ffHe“;.Ehas ‘undergome  fraiming  mamdatory  for

%

promotion. - The 4BoArd in its mesting held on 24032017,

28123047, %03052078, 17.08.2078 .and 26122078 !
e T2COMyT epded fo deferhis promotion as the Board was informed |
“ ' tha‘t@m"""‘hquiﬁy was pending against him in which he-has been 1
: Gwarged a penalty of censure and his Samvice recors was also
) oo Thesnoe, e Board desiied 10 further owaich Mis |
_ H p%mﬁmance. Position is still the same. i
‘v ‘l-_ y Iwg .

R N ' e
Dant ) The Bpard recommended 1o deter his prompiiom.

3 Nir. Hidayatullah Jan | His date of birth is 30.03.1965. He joined govemment sewice as

. - Lecturer BS-17 on 17.07.1980. He was promoited o BS-19%om
- 08.01.2012. The Board iin its mesting held om 24.03.2017 and
| 28 12.2017 recommended to defer his promotion as e had mol :
wndergone trairing mandatery for promotion, winich e has mow | -
wndergome. The Board in iis meefing held om 03052018,
17002018 and 26122018 recommended 10 defer s
promotion as ihis service record was weak and the Bopard desired -
, iél further watch his performance. He has mow eamed Very Gond | -
1 PER for the year 2018. Np engquiry is.pending against im. iHis
' service record Upio 2018 is gensrally good. S ,

i

i
. - ‘
The Board recommendead the Officer, far promotion to the post of E
" | Professor BS-20 on regular hasis. e will be on propation for 3|
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SUBJECT: -

Tigar Sir,

' PROMOTION OF ASSOCIATE PROF%%DR%'BS_I p

' GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT |

NO. SO(PSB)ED/ 1-4/2019/P-216
Darted Peshawar, the 07.05.2019

The Secre:ary 10 Govi. of Kbyber Pakhnnkhwa,

ngber Ed -Jcafon Deparment . L .
- %,

-MINGTES OF THE Il[EETl'NG OF PROVINCLAL SELECTION BOARD-

HELD. ON 19.04. 2019

POST OF PROFESSO

nerewith an extract o7 item No. QSQ of rﬂhe mmm.nes/meomﬁndammns of: the

meetng of Provincizl Selecton Boc.rd Hﬁld on’ 39, 04‘2019 as well as copy of

approved summery wherein tne Chief. Mm smer bemg 'compemenft aﬂih@rtTv in terms

‘ of Rule 4 (1, (2) of the r;nyoe*r Pal&cm.:m}d:wa (Appo:_“ a1, Promotion &

Transier) nules 1o8¢ s appro ved the recommendafion of the PSB for furt_r:er

necessary action.

'

| Yours faithfully,

SO 'I.-/’ g i >
U/Jk o o (Abd'{:%a—:méég

L
-~ ' SECTION OFFICER (PSB]
‘// ~ \ / : ’
Encl: As Above ' < [ \_ ’__/--’
- - - ‘ ,/'\
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g held on 26.12,2078 I s .

e o PS5 B held o 26.12.2018)

BJECT: -PROMOTION OF MALE ASSOCIATE PROFESSOR BS-19 TC THE POST

OF PROFESSOR BS-20.

SeCreta;j;‘ Higher Educaﬁon'. Archives and libraries apprised the Board

tnal due to reurement nine (09 posts of Male Professor BS-20 are lying vacant.

Accordjng 10 szrvice rales 1the postis r'eqﬁj_red 10 be filled as under:-

‘1. By promounon on the bas:Ls of seniority cum fimess from amongst the
persons holding the post in BS-19 in the college cadre Higher
’E,dm:ax_woﬁ Department, with ateast seventeen (17) years service m
BS-17 above: provided that in case oigersons mninally appointed
m BS-1 Sl or B5-19, the length of servige forpromouon in Their cases
shall atieast be twelve (12] vears in BS-LB ‘z#nd above or. fve (03)
years'in BS-1%, as the case may be

1. Successfl complenon of ;:daK.DT\ mrammg prescribed by the uovi.
jor Colleges Taa:n”a ol ;5"5 ©. Irc«mn titme 10 TIne. '

The seroce reoond of ithe officers included m the pane! was discussed as
NAME OF RECOMMENDATIONS OF THE BOARD
NO /OFFICER ' -

WMr Muhammead «E His aate of 'D —h 1z 01.G2.1966. He joined govermment sService |
as Leacrirer BS-17 on 01.09.1991. He was appomted 10 BS-
19 opn'01.02.2011. He has undergone training mandatory for -

" wpromodon. The Board in its meetng held on 24.03.2017,

Karn

TR =812.2017, 03.05.201& and 17.02.2018. recommended o
P .de:"-" his promouion as the Board was informed that &n
= . enouiry was pending against him. He ha: now teen imposed
| & ThNoT anal'.'\ of Censure. However, the Board observed
wmat hig sermn® Tel c‘ is weak and destred 10 farther waich
ran performeasioe ‘
his p:'o:mouon. ' ,
Mir > He h[e)hitls) mve"nl-erﬂ {ETIICE
Len . He was D'OmOLC‘d w BES-19
o < mectdng held on 2403 "")]7
enc % 2 DPOTT recomm ‘c‘ndezo 1o defer his promotion as he .

27 mot undergone wamung mandatory for promonon, which
re nés now undergone. The. Board im its meeung held on
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GOVERNMENT OF KHYBER PAKTHUKHWA
ESTABLISHMENT DEPARTMENT

No. SO(PSBIED/1-4/ 2018/7-20
Daied Peshawar, the 02.01.201

The Secretary o

Government 0f ha¥oer Pakthu};ﬂjwai; '

Hignher Educanon Department B

< TBJECT: _WMINUTES OF THE MEETING OF
HELD ON 26.12.2018- :

PROMOTION ASSOCIATE PROFESSBR B$-19 4 MALEITO THE

OF

pOST OF PROFESSOR BS-20 OF COLLEGES CADRE.

35-20 OF COLLEAXES ==

. <o, refer 10 FIERET £aucanon Department jerier No. SO(C

 Wieemma 200 E cast 30.11.2018 an the .subject and o forwar

. exmract 0f ired No (34 of e minu;.es/re::ommendaﬁon"s of

—eennz of Do iR Seiecnon Zoard neld. on 26..12--201{5.' se well #s COPF
wrerein 1nE el Muasier Heing SOmMPELEDT auThoriny

sxnTankhwa has approved the recomm e dzoon

vours { anhfully

i st ’)1‘ /,7 :;1‘/
(Abd ‘Hameed) .
SECTION OFFICER (PS!

¢

~ /5 [ i ; .
e ! T./ﬁ/
f"ﬁi( |
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"’.;(l\/lee’t:ng of PSB held on 1709 2018)

ﬁJECT —PROMOTION OF MALF ASSOCIATE PROFESSOR BS—19 TO THE POST
OF PROFESSOR BS—ZO S

1

Secretary . ngher Education, Archives and leranes appnsed the Board
r.hat due to retirement, twenty (20) posts of Male Professor BS-20 are lying chcanT.

Acoordj;ig to. service rules the post is required to be filled as under:-

i, - By promotion on the basis of seniority
persons holding the post in BS- 19@%;: '
Educauon Department, with atleast 56
BS-17, and above; promded tha?

" in-BS8-18 or BS-19, the lengﬂ:x@&:gn ‘

-~ shall’ atleast be twelve (1 2@1?‘“11:&88—-18 and above or five 103)&'

 fitness from amongst the
pllege cadre Higher
i (17) years service n
‘persons initially appointed
for- promotion in their cases

o

| years m BS-19, as t.he c;@se

. %' Yo,
ity

The semce record of the’mﬂiners mcluded in. the panel was chscussed as follows -

NAME OF -

R;ECOMMENDATIONS OF-THE BOARD .

|

g

X

. OFFICER

zH‘ls date of birth is 01.02. 1966 He JOmed governraent SErvice |

19 on 01.02.2011. He ‘has undergone mandatory training .

g requued for promotion. The Board in its meeting held on

24.03.2017, 28.12. 2017 and 03.05. 2018 recommended i5e)

Ldefer his. promoton as the Board was informed that an

enqmrywas;x:ndmg agamst him. Posmon is still the same.

The Board recommended to defer his promotion |

as Lecturer BS-17 on.01.09. 1991. He was appointed to BS- !

|
|
|

2.

,\
* !

4 l

MI H1dayatu_llah

His date of birth is 30.03.1965. He joined g= vernment Service
as Lecrurer BS-17 on 17.07.1990. He was promoted to B5-19
l'on 09.01.2012. The Board in its meeting held on 24.03.2017
28.12.2017 recommended to defer his promodon as he had -
‘not undergone mandatory training reqmred for promouon

Whnch he has now 1mdergone The Board in its meeung held ;

i
|
[
}
1

|
! |
B
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GOVERNMENT OF KHYBER PAKTHUKHWA -
ESTABLISHMENT DEPARTMENT

No. SO(PSB)ED/l -4/2018/P-20T
Dated Peshawa_r “the 27.09.2018 ~

The Secretary to
Government of Khyber Pakthukhwa, C ot
HIGHER EDUCATION, ARCHIVES AND LIBRARIES DEPSRTMENT

. , L # N ,

SUBJECT: - MINUTES OF THE MEETING OF PROVINGIAL SEXECTION BOARD -
HELD ON 17.09.2018 | L, ' B

PROMOTION. OF MALE ASSOEISATE momssson Es:19 TO THE
POSTOFPRGFESSORBs-m B e

Dear Sir, -

I am d.u'ected to. resﬁe.r/to IHnghex‘ Educcunon Deparmnent 1ettﬁr No SO(C- 5
, I)/HE/I 13/PSB Meeﬁn-g,/ZOlB dasted @,;L_@B 2018 on the s& ject: and t0 forward e
herewith an extract o&' 1tem ’No 61 of the mmutes/recommendauonq of the"-f )

iml Selection Board beld on 1709 2018 as well as CO’D‘, of :

. meeung of Provinci

approved sumInary whereln ﬂne Chief Minster bemg competent guthority in terms -

of Rules 4 (1) (a) of the Kfmyber Pakl'xmnld‘lwa has approved: the recommendaton of:v

the PSB for furthér necessary acton.

.“

a. .

Yours feithfully
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F) ‘That tWo fact ﬂl‘ldln" n’rqume\ were cog‘clucu.d agamst eth aps ocllant 3
i von the same “allegations -in° which=+% was concluded with- the
v whllc in the 2% fact nnding

dation -of formal. INQUITY..
- was m(.nllont‘d Tthat the charges ‘against the
: appellant are bElSC‘l(.bS ‘which ‘means. that the that in: all inquiries
- allegations were not proved and the: appellam was “declared innocent -
but -despite ‘that minor pumshment was lmpOSCCl upon the appellant_.

'.;lecommcndauon i

i Which‘ effect his plOll’]Othﬂ to‘BPS -20-.

_ G) That the advelse lt.malks was. mentlon(.d im the ACR of the appel lant-
which was also, expunged by this- august. Service tr 1bunal in ‘Appeal -
No 530/2017 in its-judgment dated 16.02. 2018, (me of l'xdhmcnt '

dated 16 02:2048 is- Attauhed as Annexur e-P)

n mnd(,mnc,d unheald and has not been

| H) That the '1ppell'mt has bee
treated accmdmo o jaw and \ule

ancl‘e others grounds and’

) That the appellam xeeks pumlwon to adv

: proofs at the tnm ol hecum0

S (B thuclom most humbly prayed that the appea! of the'j'.

appellant may be acuplud as prayed for.

S (lAlML ALY KHAN)
| ADV()CATE HIGH COURT,
&

s NOMAN%EIBUKHAM)

| | o _:\DV()CAI“EHIC.HCOURT..'

) e s e
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6. That on the basis of Inquiry report show cause notice was issued -0 the |

appellaqt‘ which was duly replied by the appellant in which he again
denied the allegations. (Coples of show.cause notice and reply to

show cause noticc are attached asannexure-K&L)

7. That minor punishment of censure was imposed upon the appellant
vide order ‘dated 03.10.2018 despite the fac.t' that warning was
recommended by the inquiry committee, against'which the appellant
field review petition on 24.10.2018, which was rej'ected,oh 27.01.2019
for no good grounds. (Copices of order dated 03.10.2018, review
petition and rejection order dated 07.01.2019 are attached as
annexure- M\N&O.) S A

3. That now the appeilant has ne other remedy except Lo file this service
appeal in this august Service Tribunal on the following grounds
amongst-others. '

GROUNDS:
A) That the impugned orders dated 07.01.2019 and 03.10.2018 are

against the law, facts, norms of justice and material on record,
therefore not tenable and liable (o be set aside.

B) That the nquiry was not conducted against the appellant zcco:ding {0
the prescribed procedure as qeither statements were recorded in the
presence of the appellant nor gave him opportunity of “cross
examination which is violation of law and rules.. ‘ -

C) That the inquiry commitice did not prove the appellant guilty, but
despite that warning of more careful 1o be 1n (uture was recommended
by the inquiry which is against the norms justice and fair play.

D) That although no charge: was proved on the -appellant and only
warning was Fecomnended by the o committee, but despite that
lT\il\Ol"pl.iﬂiShlﬂQi‘.'L Ol cersure s imposed wpon the appellant due to
which 3 marks were deducted fom the PER of the-appeltiant which
effect.‘.ed promotion of ye appellaint to BPS-20, which mieans that the
appellant was deprive from the legal right of promotion for no fauit on
his part. ' o

E) That tle appellant was deterrdd in PSB hold on 24.03.2017 -due to
pendency of inquiry against the appellant and on the basis of that
inquiry report, minor punishment of censure was imposed upon the
appellant.and'as per superior court judgments promotion cannot be
deferred on the basis of minor punishment. :



GOVERNMENT OF KHYBER PAKHTUNKHWA ,
. HIGHER EDUCATION, ARCHIVES &

LIBRARIES DEPARTMENT
CIVIL SECRETARIAT

NO.SO(C-HE/1-2/2016/Lachi Kohat/Kari:ﬁ Khan
Dated Peshawar the 07/ 1/2019

4/:*’«/

The Director,
Higher Education Khyber Pakhtunkhwa

Peshawar.

REVIEW PETITION AGAINST IMPOSITION OF MINOR PENALTY OF

“CENQURE” _ A e
' N\

1 am directed to refer to the qubjecl noted .?lﬂove and to mform that the

Subject:

Chief Minister, Khyber Pakhtumdma being appellate authorlty has rejected the appeal of
Mr. Karim Khan, Associate Professor (BPS-19)/Pr1nc1pal Government Degree Co(lege Lachi _

(Kohar) and retain the penalty “Censure” already 1mposed.
-
e

. (RIAZ)
SECTION OFFICER (C OLLEG.ES ])

ENDST: NO. & DATE EVEN.

Copy forwarded to the:
I. Section Officer-I, Chief Minister’s Secretariat, Khyber Pakh‘runkhwa Peshawar w/r to her
letter No.SO-I/CMS/KPK/3-1/2018/20463 dated 29.10. 2018 ‘
. I\@//{(arim Khan, Associate Professor (BPS-19) /. Principal, Government Degree Coll:ge,

Lachic (Kohat) wir to his Review Petition dated 24.10.2018.
PS to Secretary to Govt. of Khyber Pakhtunkliwa, Higher Education Department.

Master File. ' M
. B /-

Rt )

. —

SECTION OFFICER (COLLEGES-)

- ) Pagr 1053

DA\SO (C-1) DATA\LETTERS\Letters to DHE.dacx
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it 2 b ,(;()VL RNMENT OF KHYBER PAI\H”IUNKHWA
DA HIGHER EDUCATION, ARCHIVES & é @

4~ 2;25' ©~ LIBRARIES DEPARTMENT /7
TR S CIVILSECRETARIAT
s - M 7 V)}/LA—O(

No. SO(C -/')HE/ 1 2/Summary for CM/20l77Kan1n Khan/-
Dated Peshawax the 03/10/701 g

. .;-

The Director, . : e ‘
Higher Education Khyber Pakhtunkhwa,

Peshawar.

Subjet: INQUIRY REGARDING CORRUPTION / EMBEZZLEMENT OF
MR. KARIM KHAN, PRU\CIPAL, GDC LACHI (KOHAT).

| am directed to refer Lo the subject noied above and to state that the competent’
wrhority (Chier Adinister) has been pleased to confirm the minor penality “censm'e" upon

‘v Karim Khan, Drincipal, Government Degree College Lach] ([\olmr) The saxd P11nc1pal may

Lindly be directed to be careful in future.

— N W
(RIAZ)
SECTION OFFICER (LOLL ‘GES- /)

i

ZNDST: NO. & DATF, EVEN.

ey fornvarded (0 {/'70:'

I |"> to Secretary to Govt. of Khyber Pakhtunkhwa, Higher Educauon Deudltment
S A Karim Khan, Principal. Government Degree Coll ege Lachi ([xohaﬂ

Master File.

' JL s SECTION OFFICER (COLLEGES])
/‘\:\ \,,/ // ‘ A /
@//-/ /ﬁ;{ﬂ d \j/\% \\)\ﬁ




AURIECT- ‘PROMOTION OF WA
FROFES30R BE-20.

SATE PROFESSOR BE-19 TO THE POST OF

Secretary Higher Education, Archives and L hranes apnrlsed the Board that cue fo

ment, eighteen (18) posts of Maje ProTessor RS-20 are lying vacant.

2 ,\wo.dnq to service rutes the posiis requi‘-er_l o be filled as under:--
I “By promotion on 2 Hasis of seniority cum fitness from amon .
persons hold/r*r~ e post in- P?f.{f inn the college cadre Higher Eouc o
taan (17) years service in BS-17 an“‘ “bovc

Department, wilii a st seven
provided that in case of persrms um/al/ appointed in BS-18.6r

| the
langth of ’"//ce for promotion in their cases shall atleast be lma/w (12

years in B3-18 and & 2hove or five (08) years in, Bo— 19, as the case may be.
i, Successiui CCSI"T?;D:'G"/O!? of mandatory trainin scribed by the Govi ior

Collsges Teachsrs in 85-18 from time 10 1i

3 The senvice ocorc of the officers ncludsd in ‘,he_-;p:m.
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cammended to defer his promotion a:
YRR P%:-N;Lzh\’ % '!”'ﬂGmu Qq""mv
da penait iy of ey

RN
IS0 f\f,,\_n' Hence, the Bomd

srmance. Positicn is still the same,

Tie Board r.crormet nded hIS SUpereassion.y '

s 01.04.1953. He joined governrﬁmt spvive
7 orz 1 09.1989. He. was promoted to BE-19 ¢n

Roard in its meeting held on 24.02 K
.nm znded to defer his promotion as ne
ing mandatory for | promoticn which b
Imun:,.r. hig promu.o" was defe ré:
record and the Board desired to furth
New, his quantification of PERs has
per promotion “ol'(, 2009, ac,.,rdmo 1o wh
: 43 Mo enguiry is pensing ac
ord us m 2018 s qenera!ly good.
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" APPEAL NQ.'M} 12019 B

pEary MO

Muhammad Karim, Pnnmpdk/Asso'ciute P‘igo‘ﬁe’l&'s‘or; :(BPS‘T%&?#% |
Govt Degree College Lacm I\Ohu( L

| VERSUS

1. The Govi: of I\D}\ through Chief Sévcreta;r) 1ybu Paldlmnkh*
Peshawar. , .

The Chief Secretary
The Secretary Higher

T}*e Dlrector Hwher

}\h)bar Pak! mm}\h\\a Pwhd\vm 5
Education Khyber: Pakhrun]dma Peshawar

Educatlon Mwbel Pakhtun}\hwa Peshawar

o 12

(RESPON EET\TC

,APPEAL UNDER SEC'HON 4 OF THE KPK- SERVIC
‘ 'ﬁ?’i‘f”,;TRIBUNALs ACT, | 1974 AGAINST THE ORDER DA

\\ SAT 07.01:2019, WHEREBY THE REVIEW PETITION ;oF TE
.-g_:-;,-“:,-\;-.f:,;;.:-a:'f'::-"ei%-i', APPLLLANT' WAS REJECTED AGAINST. THE.~ ORDH
'-\'%—\_“‘; DATED 03.10.2018 WHEREBY THE MINOR PENALTY OF-
. CENSURE WAS TMPOSED w()\ THE APPELLANT FOR
GOOD GROUNDS. | o
PRAYER: S -

ACCEPT ANCE OF THIS APPEAL TH- .

0-.01.2019 AND 03 10.2018 MAY BE SET .

T MAY BE CONSIDERED FOR
GFESSOR PBS-20 FROM.

’:.f\\}“ siteed to ~day p AT ON THE
g ORDER DATED
b  ASIDE AND TH APPELL AN

‘“""'—',(

-,rzﬁf:rﬂ e PROMOTIOI\ TO THE. POST OF PR
1S JUNIORS . W

W\\« i, THE DATE LE 10:07.20%7 WHEN H ST
pROMOTED ON THE pSB HELD ON 24.03.2017. ANYOTHER -+
REMEDY, WHICH THIS AUGUST TRIBUNAL "DEEMS EIT

AND APPROPRIATE THAT. MAY" Awo BE AWARDEDJN.
FAVOUR OF ,\PPELLAN‘ R s

- ~||'rrwa-‘."\‘\; . \




f I camed counsel for the appell

1 achi Kohat. a writlen complamt \

Vi THE KITYBER PAKHTUNKHWA SERVICT TRTBUNAT P»ESHAWAR,’{

Service 4/"‘.?’\?@51] No. 22 1/”01‘?
. . o
Date of Institution .. 01 .02.2019

Tme of Decision "9 11 2019

ammmad Karim, Pnnmphlf/‘ ssoriate Professor, ('BPS 19) G@w ’Degree Col]cc'e
: L e (Appe&lﬂamt)

ll\ l\C'hdL

VERSUS

Government

faliliiunkhwa: Peshawar and three other.

of Khyber Pakhtunkhwa, lthrough Chief Sccretary 'T"’vhyber
' (Respondenh)

AT T AIMUR ALTKHAN.

oAt

- For _appeﬂ-aint

LR . RIAZ KHAN PAINDAKHEL. 4
~ssistant Advocate General ' - For respondents

ku\ﬂ HASSAN - ' — ' ]\/IEMBER:(EXBOBUVE)
il "DHAMIT\ RIUGH MEMBER(Judicial) -

JUDCMENT _ |

_"\AQSAJN MEMBER

- A:gumcmts of 'bhe ﬂemwd'comﬁifuséﬂ f@rthc ‘

names heard- and zreoord perased.

A RGU’VI ENTS

ant arzued that while poqted as PnncxpaL GDC‘ B
vas lodged azamst him and t’he matter was.

inialiy probed Ih’OU' 1 a fact finding en\juwy 'I'mreaher dlsclp}lmary proceedm% '

encer E&D Rules were conducted dEamSt the appe]lant and upon Wmdmj, up ‘minor

nenalty “of censure was awarded to him vide 1cvter dated 3 110, 2018 Feelmv

averieved, he filed ;r-ewew petmon on 24.10. 20218 wbnch was rcgverucd vide order -

dated 07.01.2019, hence, the «.-pre'sem service 'lppeal Leamed coum’sel .‘fm' ‘chve

RO
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appellant went through the coment= of- the enqu1rv report and 1nfmmed that‘
shicgations 1 veled against him Were not e:tabhqh and thereaftcr the cnqulry e
sommiltee recemmjen*ded 10 wamdﬁ him Lo be careful in future. R
3. Learped Assxstam Advpcate General argued that -all m:,ee codal formnhne: :
Swere observed before passmg the impugned order. |
i . ’ . ""'."":
()4.' We have minutely’ exammed the enqmrv rcpon and’ obscrve-d ’ﬂn}afﬁm:é’s‘_t' of _fphc,
o all ‘n.mons leveled against ‘the appellam were".not proved durmg the 'ené;uiry"-'

Drauwdmu Moreover al Jegations of ﬁnancxal com:)txon/embezzlemcm etc- were.. .

noi leveled against, him and prima- fauc he appeared e be gullty and procedural'

d by thé appellam were not dc*hberatc, o

lapses. };wcn proceaural lapse:s ccmrmnc

d wmh a:n aim’ to gel SOme undue fmancx,al gAINS | @unmg fﬁhuc oourse of

'_ ’_mnemlonal an

v'-'pértorman e-of '-'ofﬁcxai dury Qur observatxon is backed bjy reo emﬂamwns-

rontained 10 para-6 of the enquiry report, wherein it was recommrendcd that he be

~warned to'be careful in future.

ui. Inspie of the fact that charges\w’er-e not cst-abhﬂhed aaamst tl}e appe\ ldntlh :

minar penalty of “Lensure’ Wwas a\'vai'c\ =d.10 h1m Eqmty and Ialmess df“’ﬂdnd‘, Lhar_

“he should not be pena‘lized for the sms he d]d not comrmt Even Lhe mmor penalty'-

would stigmatize fis career and w-ill carry stam ull retlrement f'. L
AT R
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nd the impﬁtgn@d graer dated

é\l is accupted a

above the appe
1 1o bear theu

de Parties are le! own costs Fﬂc .

e As a scquel 10 the

. 102018and @ 4 51,2015 are set asi

e consigned 10 the repor-d room.
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To
The Chief. Mmlster,
Govt; of Khyber Pakhtunkhwa, Peshawar
Through Proper Channel

Subject:- Review Petition against Supersessron of Mr. Muhammad Karim,

Associate.Professor BS-19 in the PSB meeting of 23/09/2019

Respected Sir, (Assalam-o- alaykum)

with humble submission | it is stated that | have been: serving in Higher Education-
Department since 01/09/1991. My promotion to the post of Professor BS - 20 was deferred for
the first time in the pPSB meeting of 24/03/2017 because an mqmry was pendlng against me and
the then Secretary Higher Educatuon had. recorded adverse retarks in December 2016 whlle
countersigning my ACR/PER for the year 2015 and departmental appeal for expunction of those
adverse remarks was in process Annexure A is submitted. - . S :

My promotion o the post of professor BS-20 was deferred for the. second time in the PSB
meeting of 28/12/2017 because my service appeal No. 532 0/2017 for expunction of the above
mentioned adverse remarks in the PER/ACR of 2015, was in process in the 'Khyber pakhtunkhwa
service Tribunal, Peshawar as well as due to- pendency of mqolry against- the applicant..

Photocopy Is fixed as annexure-B.

The Provincial selection Board recommended my deference for the post of Professor BS-20 in
its meeting of 03/05/2018, for the third time due to above two mentioned factors. Though my
service appeal No. 530/2017 for expunction of the above adverse remarks of PER/ACR of 2015
had been accepted by the Khyber Pakhtunkhwa service Tribunal, pPeshawar on 16/02/2018 and
thereafter, the provincial Scrutiny Committee had also declared that Judgment as not fit for
CPLA ln its meeting of 04/04/2018. Relevant photocopies are enclosed as annexure —C. -

My promotion to the post of professor BPS-20'was dcrerred for fourth time in the pPsSB meeting
of 17/09/2018, though mqurry had been conducted and “Warning’ * had been recommended to
me because no fmancual loss to the Govt: exchequer had been occurred. 1t is to be noted that
warning is not a penalty according to the Esta-code The Competent authority had converted
“warning” into «censure” without recording cogent reasons which is against the judgment of
the Supreme Court of Pakistan. Show Cause notice of 21/06/2018 regarding 3 penalty of.
Censure had been replied on 0 04/07/2018, thereafter | had been provided personal hearing wuth'
the Senior Member Board of Revenue (SMBR). The Chief Secretary, Khyber pakhtunkhwa
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(appellate authority) had already approved the proposal of the Higher Education Department in
light of the judgment of the Kthér Pakhtunkhwa Service Tribunal, Peshawar for the expunction
of adverse remarks in the PER/ACR of 2015. Relevant documents are attached as annexure -D.

The Provincial Selection Board once again recommended my deferment for the post o'f‘
Professor BS-20 in its meeting held on 26/12/2018 becéuse. a minor pénalty of Censure had
been confirmed on me on 03/10/2018. Review petitf‘on against the penalty of Censhre had
been submitted to the Chief Minister, Khyber Pakhtunkhwa on 24/10/2018. Resultantly, three
marks had been deducted from the total Quantification Score of my total ACR-s/PERs up to
December 2018. So, by that deduction my total quantification Score became less than the
minimum required threshold for the post of Professor BS -20. Photocopy of PSB minutes is

enclosed as annexure —E.

My promotion to the post of Professor BS-20 was deferred for the sixth time in the PSB meeting
of 19/04/2019 due to repe,ated deduction of three marks agaih' from the total quantified Score
of my ACRs/PERs because my review petitiori against the imposition of minor penalty of
Censure had been rejected by the Chief Minister Govt; of Khyber Pa'k'htunvkhwa.' Furthermore,
my service app-e'al No. 221/2019 against the imposition of penalty of Censure “had been
submitted to the Khyber pakhtunkhwa Service Trib_unall, Peshawar on Oi/02/2019. After the
initial arguments, the Chairman Khyber Pakhtunkhwa ‘Service Tribunal, Peshawar accepted my
service appeal for further proceedings and summon had been sent to the respondents for reply.

Documents are fixed as annexurs-F..

Now surprisingly the proVincial-Seléctio’n Board have recommended my suparsession in-its
meeting which was held on 23/09/2019 due to repeated deduction of three marks for the 3™
time which was totally against the fundamental of protection against “Double Jeopardy” under '
article-13 of the Constitution of Pakistan. According to Which nobody can be p,unished,mdre
than once for the same offence. This principle has also been endorsed by the Supreme Courtof -
pakistan. As my service appeal against the penalty of Censure was still in process in the KPK

Service tribunal, Peshawar then how was i superseded?

The right of appeal is a substantive right. Further, appeal is‘a continuatio'n of trial and it can '
prolong up to the Supreme Court of Pakistan because it is the.final.arbiter' and interpreter of all "

legal and constitutional disputes.

The officer superseded by the csB/PSB be informed about the reasons for his/her '
supersession/deferment to énable such officers to improve their berformance to complete
their record/any other case may be, is written in the section-9 of the prom‘otioh policy of 2007_
of the federal government of pakistan. Ironically i have not been received any intimation about
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my supersession from the Secretariat as well as from the Directorate of Higher Education till
date. ' g

When factors are beyond one’s control then nobody can be“penalized. ‘Supersession is a
penalty in which the officer concerned loses his/her seniority as well as his/her eligibility for .
promotion-unless he/she earns an ACR/PER for one complete year. o

The Latin maxim, “Audi Alteram Partem” is the principle of natural Justice which says that
Nobody can be condemned unheard because it is against fundamental right under article 10-A
of the Const|tut|on of Pakistan. The prmuples and procedures of due process of law and falr }
trial have not been follc wed by the competent authorlty in my case. :

The shifting of Higher Education Dlrectorate from Peshawar to Rano Garhi(Chamkéni)"resulted
in undue delay in the submission of reply which prolonged the proceedmgs Finally arguments
date was fixed on 29/11/2019 and after all my service appea| No. 221/2019, was accepted by

the Khyber Pakhtunkhwa Service tribunal, Peshawar. , , .
' ' o :
The expression”Law”as explained in the article-4 of the Constitution is of wider importance

which includes the Duty of every public functronary to act in the matter justly and fairly and in

accordance with the principles of natural jUStICE

The concept of admmlstratlon of justice has been mterpreted by the ape‘x’Court of Pakistan as
"Admlmstrat\on of justice is not corfined only to judicial system. Every person discharging
functions in relation to the rights of people is bound to act fairly, Justly, and in accordance with
faw. Exercise of power by public functionaries in derogatlon of direction of law would amount

to disobeying the command of law and Constututlon o

When there is no guideline in guidipgi rules provided for the discretion. It is not unbridled or
unfettered but the same is to be exercised reasonably, fairly and justly without giving any cause
of complaint to any person who may be lnterested in exercise of such discretion. Seven
instruments that are most useful in structuring of discretionary power are “open plans, open
policy statements, open rules, open findings, open reasons, open precedents and fair mformal

procedures elatlve documents are enclosed as annexure- -G

In the light of the above facts it is humbly requested that' my supersessron in the PSB meetmg of
23/09/2019 may please be declared as deferment because all the factors mentroned above

were totally beyond my control.

Yours Sincerely

Muhammad Karim A
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DIREGTORATE OF HIGHER EDUCATION
KHYBER PAKHTUNKHWA '

- Rano Garhi, Peshawar

Tel # 091-2650025 / 2650024

-mall dhek k esh mail.com Facebook.comidhekppeshawar Twitter. comldhekppesh 1war1
Noe. CA-1/ Este: Branch/A lz/Mahd Karim/Statistics Dated Peshawar the? g /. ' :l /2008

To
i The Secretary
SR Govt; of Khyber Pakhtunkhwa
' ngher Education Department Peshawar

SUBJECT REVIEW PETITION "AGAINST SUPERSESSION OF
' MR. MOHAMMAD KARIM, ASSOCIATE PROFESSOR IN THE
PSB MEETING OF 23. 09 2019.

Resﬁ:pé'eted Sir,  aSle aSludl

K I am directed to enclose herewith a self—explanatory appcal
in respect of Mr. Mohammad Karim, Associate Professor of ‘Statistics, Govt;
Post CGraduate College, Kohat on the subJect cited above and to state that the
promotlon case from B-19 to B-20 in respect of the officer. concerned was

- placed before PSB in 1ts meeting ‘held on 23 09. 2019 and PSB recommended '

his supersession. .

2. Now the officer concerned has requested that hts.;

supersessmn may be converted 1nto deferment which nay be conmdered as per

pohcy,, please. 7

Yours Feithfully!,
Va
Cl j/é - . DY: DIRECTOR (n.STABLISHME.NT) -

/

Copy of .the above is forwarded to the. Pnnc1pal Govt; Post
Graduate College, Kohat with reference to his letter No 2'736 37 ' dated

16.12;2019.
t@wlz

Endst No.

\Q\N | ' | s - W/me% b / f -# m %Wm’l

, . §IT-%F

2
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CHIEF MINISTER’S SECRETARIAT

" KHYBER PAKHTUNKHWA  °
PESHAWAR

Dated Peshawar the,0 8 January, 2648

A . NO.SO-.IICM'S/KPK/CJ5/2019 Qoo
| o8 /39

To

The Secretary to Government of Knyber Pakhtunkhwa, ..
~Higher Education Department. _

AGAINST SUPERSESSION OF MR, MUHAMMAD

KARIM_ASSOCIATE PROFESSOR BS-19 IN THE PS
23-09-2019 ' ' '

ra—

Subject: - REVIEW PETITION _
B MEETINGOF

Dear Sir,

of self-explana{ory appeal, alongWith enclosures, submitted by Muhammad . Karim,

" | am directed to refer to the subjectv cited above and to forward herewith cbpy

L

Associaté Professor, Govt. Postgraduate College Kohat,.against review peti’tiovn, regarding

his supersession in the PSB meeting of 23-09-2019', for examination, please.-.

. Encls: As above. : . - ;

. ,'Your’é faithfully,

Endst: No._and Date Even.
Copy for information to:

5 to Principal Secretary to the Chief Minister; Khyber Pakhtunkhwa.

Dep'uty Secietary = [\

7( C Depugy Secretary — e
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]
: \il Muhammad Karim, Associate Professor (BS-19)

'GOVERNMENT OF KHYBER PAKHTUNKHWA <V’ P\
HIGHER EDUCATION, ARCHIVES & \ - -
LIBRARIES DEPARTMENT T ~
CIVIL SECRETARIAT ' . coel J

‘ , . Datcd‘Pcshawé.fthé 07/05/2320.
NOTIFICATION ' ETEE

NG.SO(C-I)/HE/1-2/Summary for CM/2017/Karim Khan. WHEREAS Muhammad Karim,
Associate Professor (BS-19) of Statistics, Government Postgraduate College, Kohat was proceeded
under the Khyber Pakhtunkhwa. Government Servants (Efficiency & Discipline) Rules 2011. for
the charges mentioned'in the Charge Sheet and Statement of Allegations.

'_“.QQN‘-N;\111C & Designation : Penalfy imposed — , —\

“Censure”™

of Statistics, Government Postgraduate College.

PK ohat. - . } ’ B

b

2. AND WHEREAS an inquiry committee complrising' of Mr. Tariq- Rashid
(S BS-200). Secretary to Government of Khyber Pakhtunkhwa, Irrigation Department, Peshawar
and Prof. Abdul Wahab (BS-20), Principal, Government Postgraduate College, Haripur was

constituted to conduct inquiry 1nto the allegations.

!

3. AND WHEREAS the Inquiry ‘Committee after having ,exandinéd the charges.
cvidence on record and explanation of accused officer, submitted report. '

4. NOW THEREFORE, the Chief Minister, Khyber Pakhtunkhwa (being Compe.’éni
teihoriny in light of Service Tribuna) Judgment dated 29.1 1 2019 and in exetcise of the powers
conlerred upon him under Rule-04 of the Khyber Pakhtunkhwa, Government Servants (Efficiency
& Discipline) Rules 2011, has been pleased to set aside the penalty of “Censure” imposed upon

the officer concerned vide this Department’s Notification of even number dated 0‘3.'10,201 8-

{ S#!_f:lamc & D.esignatilon L | Present PosiAtion.
ldl Muhammad Karim, Associate Professor ,(BS-[ 9 T« Exonératé‘d” : /
|| of Statistics. GPGC. Kohat - - e

The Competent Authority is further beén pleased to reject the Review,
Petition of officer concerned regarding conversion of his supersession into deferment.

72}

' SECRETARY '
HIGHER EDUCATION DEPARTMENT

o PT.C
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NDST: NO. & DATE EVEN,.

i

T

qa

o

anviorvarded (o the:

Dircctor. Higher Education Khyber Pakhtunkhwa, Peshawar:
Principal, Government Postgraduate College, Kohat.
Principal, Govermment Degree College, Lachi, Kohat.
Mihammad Karim, .Assc c1ate Professor (BS-19) of Statistics, Govemment Postgxaduate
College, Kohat. : :
IS to Secretary to Govt. of Khyber Pakhtunkhwa, Establishment Department

PS to Secretary to Govt. of KI 1ybel Pakhlunkhwa Higher Educatlon Depaltment

Master Iile.

SECTION OFFICER (COLLLG u-])
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I} BEFORE T‘HE PESHAWAR HIGH COURT, PESHAWAR. .
~ QF% L
Writ Petltxon No QC % /ﬁ /2020 Q%M’T: 50"
(uo £ { e O\

Muhammad Karim, Assoc1ate Professor (Statrsncs)
Government Postgraduate Co]lege Kohat.

PETITIONER

»

| VERSUS

1. The Government of Khyber Pakhtunkhwa through the Chtef Secretary,
ClVll Secretariat, Peshawar. .

s 'I'he Chief Secretary, Government - of Khyber Pakhtunkhwa, C1v1‘
Secretariat, Peshawar. . :

3. The Secretary Establishment Department Govt of Khyber Pakhtunkhwa
Civil Secretanat Peshawar : ,

4. The Secretary Higher Educanon Depaﬂment Govt: of Khyber
Pakhtunkhwa, Peshawar. : | _ , ' ,

. The Director I-ugfher £ ducation, Jlrectorate of rngner Bducation,
Peshawar.

S.Fl

RESPONDENTS

___.._—————-—-—

...................

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF THE ISMLAIC REPUBLIC OF '

- PAKISTAN , 1973 AS AMENDED UPTO DATE FOR

RESPOND |

FOR PROMOTION TO BPS-20 FROM HIS DUE DATE

BY DECLARING THE DECISION OF SUPERSESSION

OF PSB DATED_23.09.2019 AND ORDER DATED o

7052020 PASSED ON REVIEW _AS ILLEGAL, | w

UNLAWFUL. DISCRIMINATORY AND AGAINST THE -
 PROTECTED RIGHTS OF THE PETITIONER. ANY

OTHER REMEDY DEEMS APPROPRIATE THAT MAY

A1.SO BE GRANTED IN FAVOUR OF PETITIONER.

FILER TODAY _— , . : |
DEQALY Registrar ‘ B L AR e e e
v’ . . i £ 4

05 JUN 2000°

e S A USRI X e



} RESPECTFULLY SHEWETH: .

Brief facts giving rise to jaresent petition are as under:-

That the petitionéf is a Law abiding cftizcn of Pakistan and. has
every Legal and Constitutional rights duly protected under the Law
of Land. The petitioner joined the Higher Education Department in

the year 1991 and with the passage of time the petitioner was:

recruited to Public Service Commission in BPS-19 on 01.02.2011.

That the meeting of PSB was convened on 24.03.2017 for

considering the  promotion to BPS-20; the . petitioner was

considered but deferred for the reasons of (i) Pending Inquiry, &

(ii) Adverse PER for the Year 2015. Copy of the Minute-of PSB
ated 24.03.2017 is attached as Annexure-A.

dated 24.03.2017 is attached as Annexure-a.

. That again on 28.12.2017, the petitioner’s promotion was deferred
'~ for the above two reasons. It is worth to mention here that the

service appeal No. 530/2017 regarding PER was subjudice before

the Khyber Pakhtunkhwa Service Tribunal, which was finaliy .
decided on.16.02.2018 and the Service Appeal of the petitioner °

was accepted. Copies of PSB Minutes 28.12.2017 and Service
Tribunal Judgment date 16.02.20i8 are attached ' as
Annexure-B & C. : : '

That the PSB, again for the 3" time, deferred the promotion of the
petitioner to BPS-20 vide its decision dated 03.05.2018 for the
above mentioned two reasons (i) Pending Inquiry & (ii) Adverse
PER of the Year 2015, without taking into consideration the
decision of Service Tribunal dated 16.02.2018 regarding
expunction of Adyerse PER for the Year, 2015. Copies of PSB
Minutes dated 03.05.2018 is attached as Annexure-D.

That in the meantime, the pending inqﬁiry was conducted and the
penalty of “Censure” was imposed upon the petitioner, vide order
dated 03.10.2018. The petitioner filed Departmental Review

- against that which was also rejected on 07.01 .'2019.,The petitioner
" filed Service Appeal No. 221/2019 against that in the Khyber
Pakhtunkhwa Service Tribunal. Copies of orders dated = -

3.10.2018, 07.01.2019 and Memo of Service Appeal are
attached as Annexure-E. F & G. : IR
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That for the 4" time, the PSB recommended deferment of the )
petitioner vide PSB meeting dated 17.09.2018, mere on the basis
of recommendation of the penalty of Censure, which was not yet
finally confirmed till 03.10.2018. Copy of the PSB minutes dated
17.09.2018 is attached as Annexure-H. -

2.6 g o g
That on 82.12.2018 (5" time) the PSB again made the base of

“Censure” and deférred the promotion of the petitioner despite the

fact that the review petition of the petitioner against censure was
pending decision before the worthy Chief Minister, Khyber' -
Pakhtunkhwa. Copy of PSB minutes is attached as Annexure-I.

That vide decision dated 19.04.2019 of the PSB, the promotion of
the petitioner was deferred again for the 6™ time, oh-thfe basis of
pending inquiry in which penalty of Censure was imposed and

‘weak record (without any specifications). Copy of the minute

dated 19.04.2019 is attached as Annexure-J.

That on 23.09.2019, (7" time), the PSB Considered the petitioner
and recommended “Supersession” on the basis of pending inquiry
in which penalty of “Censure” was awarded to petitioner weak -
record (without specification). It is also worth to mention here that -
he service Appeal Io. 221/2019, against the penalty Censure was
accepted in favour of petitioner on 29.11.2019. Copies of PSB
minutes and Service Tribunal Judgment are _attached s
Annexure-K & L. - |

That the petitioner filed Review against the. PSB’s decision of
“Supersession” on 16.12.2019 which was finally decided on
07.05.2020 wherein, the penalty of “Censure” was set aside, the
petitioner was exonerated, but the view of “Supersession” ‘was
maintained. Copies of Review Petitioner and decision. dated

07.05.2020 ére attached as Annexure-M & N.

That having no other remedy 'égainst the acts/omissions of the
respondents and the bar contained in Section 4(b)(i) of Khyber
Pakhtunkhwa Service Tribunals Act, 1974, the petitioner is

~ constrained to come to this august Court on the following grounds

amongst the others.

FILE TODAY —
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3 GROUNDS:
L ‘ - v !

A)  That the decision dated 23.09.2019-of PSB Supersession for
petitioner and the order dated 07.05.2020 to the extent of
maintaining supersession are illegal, ‘against the Law, facts and

- norms of justice, therefore, liable to be set-aside. '

B)  That the reasons on the basis of which the petitioner was deferred

from promotion 6" times and supersession, were no more in

- existence, especially when the decision regarding PER of the

Khyber Pakhtunkhwa Service Tribunal come on 16.02.2018 and-

regarding Censure come on 16.02.2019, followed by the order of

“Bxoneration” passed by Competent Authority on 07.05.2020. °
Thus the petitioner was penalized and superseded for no fault on

his part.

C)  That the illegal decision of Supersession against the petitioner is
totally unlawful, and without any cogent. reasons, which will
ultimately affect the seniority of the petitioner and that too for no

- convincing reasons. Thus the orders of supersession are against the
spirit of verdict of Honorable Supreme Court of Pakistan, reported -

" as 1991 SCMR, 2330(d).

D)  That there are many judgments of this august Court and Honorable .
* Apex Court, where in it has been held that promotion .cannot be
denied on the basis of “Pending Inquiry” judgment reported as
2016 PLC (C.S) 569, 2000 SCMR 645 & 2008 PLC (C.S) 551.,

E)  That even'in various judgments reported as 2009 PLC (C.S) P#40,
2008 PLC (C.S) 637, 2006 (PLJ) SC-1429 & 2013 PLC (C.S)
223 the promotion being not a hindrance in way of promotion.
Thus the petitioner has been- deprived from his genuine rights of
promotion since 2017 by illegal exercise’ of powers by the

respondents.

F) That the petitioner has been penalized several times for the one and
same reason which has already been struck down by the competent
forum. Thus the acts/omissions of the respondents are against the
spirit of Article-2A, 4, 9,25 & 38 of the Constitution. =+

G)  That the Honorable Supreme Court of Pakistan is case reported as
FILED/TODAY 2010 SCMR-1301 has held that in matter of promotion, rules are to
%ﬁ%/ 5 " be followed and where the discretion of authority is involved then
DefueyRegistrar ¢ must be exercised with faimess. It is also held in the said
. 5JUN 2020 judgment that promoting the juniors by ignoring seniors will not
e advance the object of achieving good governess. It is. further
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pointed out in the said judgment that the- Constitution is the’

_-supreme Law and there is no room to allow the authority to make

departure from law, rules and Article 4 and 25 of the Constitution.

That the august Supremé Court of Pakistan in case reported as
2013 SCMR 1752(d) had held that the term “life” also includes

reputation, status and all other ancillary privileges confetred on a . -

citizen by law. Thus the decisions of not promoting the petitioner
without any just and fair redsons is violative to the Article 9 of the
Constitution of Pakistan because the same’ affected the status and
reputation of petitioner amongst the batch mates and other service:

fellows.

That even in latest Judgment of the Honorable Sﬁpreme Court
reported as-PLD 2013 (SC)-195. (Case of Anita Turab), it is held
that the statutory provisions, rules regulations which govern the

" mattér of appointment of civil servants must be followed honestly

and scrupulously. Whereas the_respoﬁdents have violated the Rules

of 1997 which governs the petitioner’s rights and as such, ‘he

notification dated 90.11.2014 whereby juniors . have been
promoted, is liable to be set-aside. :

That recently this august Court has dealt with the matter of similar
nature on 27.02.2018 in writ petition No. 21/2015 titled Mazhar

Sajjad wherein in Para-4 the august Court held that “In view of the
aforementioned material brqught- on record, case& of both the
petitioner's (Mazhar Sajjad & Musa Wazir) would require
reconsideration in the light of their service record for their

notional cromotion since they have retired from service in the

meantime. As such, the cases of both the petitioners are referred
again to the PSB for reconsideration in the light of material
brought by them on the record, after objective assessment of their
service record, where-after the authority i.e. the Chief Secretary,

- Khyber Pakhtunkhwa shall pass a speaking order, with reason,

within a reasonable time frame, enabling the petitioners to avail

remedy available to them under the law, if they still felt aggrieved

from the final order in their case.” The writ petitions are disposed

0.

off, accordingly. Copy of judgment is attached as Annexure-

That the petitioner has been made to suffer for his promdtion in an

illegal and fanciful manner, which is not permissible.in the eyes of
Law. ' ' ' '

W T AR
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L) That the petitioner seeks peniiission to advance other ounds and
. proof at the time of hearing,. -

—

o

: It is, ‘therefore, most humbly prayed that on acceptance of this writ
Petition, the august Court may be pleased to:-

L
II.
IIL.

FILEDTODAY
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- Declare the PSB decision dated 23.09.2019 ' and‘ order

D

i

dated 07.05.2020 to the extent of maintaining

supersession as illegal, unlawful, discriminatory, without

-any justification, asthe petitioner’s PER was expunged &

Censure was converted into Exoneration by the Tribunal
and authority and there exists no reason to deny the

promotion to BPS-20 to the petitioner from his due dat: .

(2017).

Direct the respondents to consider the petitioner for

promotion to BPS-20 w.e.from 2017 with all back and
consequential service benefits. - - '

Any other remedy deems appropﬁate that may- also be
awarded in favour of petitioner. ‘

PETITIONE
Muhaminad K it
THROUGH:

(M. ASIF YOUSAFZAI)

" ADVOCATE SUPREME COURT,
' ' 'OF PAKISTAN.
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BEFORE‘THE HONOURABLE PESHAWAR HIGH COURT, PESH/ WAR.

WP #

2670-P/2020

MuhammadKarim.,...............‘..................; ...... O TSR SOURTORISPPRPRROR Petitioner
L : Versus ' ' B

Govt. of Khyber Pakhtunkhwa -

ThroughSecretary, Director,

Higher Education & | | a

OtheTS. ioeeeeerierereerenes e ———— . Respondents

SUBJECT: PARAWISE COMMENTS ON BE_I:I,A_LLQP_BES EOJSJZELNI.S_NLLQQQ

PRELIMINARY OBJECTIONS:- | |
Respectfully Sheweth: - | S o

l‘.. .

2.

That, the Petitioner has got no locus standi/cause of action, to file the instant
petition. ' '

- That, the petitioher has not come to 'the'_cou'rt.witl'i clean hands and trying to

conceal material facts. . .
That this Honourable Court lacks jurisdiction to entertain the present setition in

hand and best available remedy with the petitioner is Service Trillt_ﬂa‘l_l_f)g‘c'gg_srgwity{/
relates to service matter. : ' '
That the present petition is hit by doctrine of Laches. :

That the petitioner.is estopped by his own conduct to file the present p “tition.

e T

Pertains to record. ~ . : '
Correct to the extent that thé promotion case of the petitioner was placed before

- the Provincial Selection Boa:rd (PSB) in its meeting héld on 24.03.2017 but the

Board recommended to defer his case for promotion to BPS-20 due to pending
inquiry and weak service record. (Annex-A) T -
Correct to the extent that the case of the petitioner was again deferred by the

- Provincial Selection Board that an inquiry was pending against him and his

service record was also weak as his efficiency index was 45.47 which i¢. béelow the
required threshold. (Annex-B) The required thresholdToFBPS2055 700
Correct to the extent that the petitioner was deferred for 31 time due to same
reason i.e. pending inquiry and weak service record. (Annex-C)

Correct. : : ' : .

Correct to the extent that the case of the petitioner was again iplaced. before the
Provincial Selcction Board in'its meeting held on 17.09.2018 a5 the Board was
informed that an ingn:,iwgg.ggggj;ng,_gggig_s_t_hhi_m. At_the time of mieeting of
Provincial Se}ectio?anOard, the disciplinary proceedings were not fin lized and
lastly a minor’ penalty “cehsure” was imposed upon the petidioner vide

notification dated 03.10.2018. (Annex-D)
Correct to the extent that Provincial Selection Board in its meetin: held on

26.12.2018, deferred the promotion of the petitioner as his efficiency iadex was

48.17 which is below the reﬁh}fé : g\Rv (Annex-E)

Deplity Lgistrar
AR 1AN M
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8- Correct to the extent that the Provincial Selection Board in its meeting- hzld on
19.04.2019, deferred the promotion of the petitioner due to his weak service
record as his efficiency index was 4?L()5/bebw. the required threshold. (Annex-F)
The Board recommended to watch the performance of the petitioner. (Anrex-G)

9- Correct to the extent that 'the' Provincial Selection Board in its meeting held on
1 23.09.2019 superseded the petitioner due to his weak service record as his
efficiency index was 48.05 below the required threshold and the Board desired to |
further watch the pe'r,formance'of the petitioner (Annex-H). Moreover, as per
ESTA Code, if & civil servant is superseded he shall not be considered for

. promotion until he earns one year PER for the ensuing one full year. (Annex-I)

10-  Correct to the extent that the petitioner has been exonerated from minor penalty

of censure vide notification dated 07.05.2020 in light of Service Tribunal decision

but as far as the Superséssion is concerned, it is the domain of the Pfo_vindal

Selection Board. _
11-  Neceds nocomments.

' Grounds: - o

A)  Incorrect. The Provincial Selection Board acted in accordance with rules/law.

B) Already explained in preceding paras of Facts. o

C)  Already explained in precedihg paras of Facts. 4 o

D)  Eachand every case has its own facts and grounds which needs to be ciecided on
merit. The petitioner' is trying to mislead the Hon'ble court. The petitioner was
deferred due to pending inquiry as well as weak service record.

E) Already explained in preceding paras of Facts & Grounds.

F) Already explained in preceding paras of Facts & Grounds.

G)  Already explained in preceding paras of Facts & Grounds.

"H) - Already explained in preceding paras of Facts & Grounds. -

)  Already explained in pre¢eding paras of Facts & Grounds.

) Needs no comments. ‘ ' oo S

K)  Incorrectas already explained in the preceding paras of facts and grouiuds.

L) That respondeht may be allowed to raise additional grounds at the time of

arguments.

Prayers: -

d that the instant writ Petition is based on

It is, therefore, humbly praye
hence may graciously be dismissed withcosts.

R
Higher Education Department
AY ' Respondent No.5

misconception/ misstatements,

Higher Education Department
' Respondent No.4 FILE

- : ' R
Dep gistrar - 6.} '
06 JAN 021 -
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JUDGMENT SHEET o |
PESHAWAR HIGH COURT, PESHAWAR . A
JUD'CIAL DEPARTMENT - . g S
W.P. No.2670-P/2020 |
Muhammad Karim
Vs.

- The Government of Khyber Pakhtunkhwa through its Chie
Secretary, Peshawar and others

 Date of hearing 03.11,2021
Petitioner(s) by: Muhammad Asif Yousaf'zai, Advocate,
Respondent(s) by: B Mu‘hémmad Riaz Khan, AAG.

) Yoo Yok de v
" JUDGMENT

Fevevededek ) : Y

IJAZ ANWAR, J. This writ' petition has been filed oy
! ‘ b

under Article 199 of the Constitution of Islamic Républic of ' ' \
Pakistan, 1973, with the following prayer:- - C

. “It is, therefore, most humbly p:7ayed that on acceptance ' ) . -
of this writ _z;etition, the august Court may be pleased '
to:- A ' '

i Declare the PSB decision dated 23, 09.2019 and
order dated 07.05.2020 to the extemt of ‘
maintaining supersession as illegal, unlawful,
discriminatory, without any justification, as the . | ' .
petitioner’s PER was expunged & Censure was '
converted into Exonerétion ‘by the Tribunal and
authority and there exists no reason to den.y'lhe
promotion to BPS-20 to the petitioner from his o ' o
aue date (2017). )

ii. Direct the respondents to consider the betitioner
Sfor ?romon‘on to BPS-20 w.ef. 2017 with ail

. back and conséquential service benefits. '

iii. Any other Ier;zedy deems appropriate that mby

Yo

also be awarded in favour of the petitioner”. ' 4 ‘
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‘2 In essence, petitioner is aggrieved of the actions

of the res:pvondents. who time ‘and again denied him
prornotioh to the post of Professor (éPS-ZO) on the ground
of pending inquiry against him, entry of adverse rerna;rks in
ACR for the year, 201 5; weak service record and 'penalty of

censure,

3. . Comments were called from respondents who -
submitted the same, wherein, they oppoéed the issuance of

desired writ asked for by the petitioner.

4, ' Arguments heard. Record perused.l

5. Perusal ef the record reveals that peti.ti‘oner has
called in question the decision of the Provmcral Selection
Board dated 23.09.2019 (heremafter to be referred as “the

PSB™), whereby, 'he was, though, considered for pr_omotron{

but recommended for supersession. It would be relevant to

reproduce the. relevant . para pertaining to the

recomimendations of “the PSB” as under:-

“His *date of birth is 01.02.1966. He joined
Government service as Lecturer on 01.09.1991. He ‘
was yromoted to BS-19 on 01.02.2011. He has
undergone training mandatory far promotion. The

" Board in its meeting held on 24.03.2017, 28.12.2017,

. 03.05.2018, 17. 09.2018, 26.12. 2015 and 19.04.2019
recommended to defer his proniotion as the Board was
mformed that an enquiry was pending against him in
which he has been subsequently awarded a penalty of
censure and his servlce record was also ‘weak. Hence,
the Board desired to further watch his performance

Position Is still the same
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6. From the perusal of the qiiriutes of “the PSB” .

meeting -dated 23.09.2019, it appears that initially on

-24.03.2017,  28.12.2017,- 03.05.2018, i7.09.2018,

26.12.2018 and 19.042019, the petitioner’s case for

promotion was deferred by “the PSB” on the ground that an

' inquiry is pending against him; however, vide the fmpugned

reeommendétior'ls of “the PSB”, he was sixper_seded on the

ground that a penaity of censure was awarded to him and

that his service record was also weak.

7. - Admittedly, petitioner was awarded a minor
penalty of “censure” vide order dated 03.10.2018, purse'ant' '

to departmental proceedings initiated against him under the

Government Servants (Efficiency - & Discipline) Rules,

2011, however, against the said order, he has approached

the Khyber Pakhturkhwa Service Tribunal, Peshawer by

filing Appeal No:221/2019 which was decided on

29.11.2019 and.accordinély, the order of penalty.of censure

‘dated 03.10.2018 was set-aside. The 'Corﬁpetent Authority,

accordingly, implemented the said judgment of the Khyber

Pakhtunkhwa Service - Tribunal. vide Notiﬁcation dated
07.05.2020 and exonerated the petmoner of the charges,
however, his request for conversmn of supersesswn into

deferment was declmed vide the said Nouﬁca’uon

8. In the comments, it has been dlsclosed that~

petitioner was agam consxdered for promotion by “the PSB”

in its meeting held on 1

2 06.2020 and this time, the Board'

-
'ib:t'm .
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has decided to keep him on performance watch till the next

PSB meeting and the Board did not consider him for °

promoiion.

9. The main case of the pétitiimer,is pertaining to
his promotion from thg post of Associate Professor (BPS-
19) to the post of Pioféssor (BPS-20). According t.crthe
Service Rules, the ‘following‘ pre-requiéite criteria  is
ment_icinéd:- . | |

L By prompiion on the baslis of seniority cum ﬁt.rve;s
froni amongst the.persons holding the post in BS-
19 in .the college cadre Higher Education
Depaftmgnt, with. atleast sevemeeri (17) years
service inn BS-17 and above; pfovided that .in case
of persons initially appointed in BS-18 or BS-19,
the length of service for promotion in their cases
shall atleast be twelve (12) years in BS-18 and
above or five (05) years in BS-19, as the case may
be. : . '

i Successful - complétion o/ mandatory training
prescribed by the Govt. Jor Colleges Teachers in .
BS-19 from time to time. College cadre teachers in
BS-19 and BS-20 will also be exempted from the
mimdatory training after attaining the aée of 58

years or above.

10.  The question before this ‘Court is not regarding
the eligibility of the petitioner for promotion, bc_:cause,
admittedly, he is a senior most ofﬁccr and fulfills ihe
criteria, mentioned in the recruitment rules; however, the
objection of the respo'ndeixts is on his fitness. Th'é reasons,
mentioned in t;he minutes of “the PSB” meeting are that

ever since his earlier considefation on 24.03.2017, inquiry is

-
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-pending against the. petitioner and similarly, his adverse

ACR for the period starting from 01.01.2015 to 31.12.2015.

Pakhtunkhwz Service Tribunal, Peshawar passed in Appeal .

No.530/2017 trémspirés that the said ACR for the year, 2015
was set agide. | |

11. Nov;/ the oﬁly reason on. the basis -of which
petitioner bas not'beén‘ cénsidered fdr promotion iﬁ the last

PSB meeting, is that his service record is weak. The

‘The judgment dated . 16.02.2018 of the Khyber

synopsis of the ACRs of the petitioner, commencing from

the year 1991 till the year 2015, transpires that except for .
the ‘year, 20135, he was throughout rated as “good” and “very - '

good officer” and besides, adverse ACR for the year, 2015 -

has since bkeen set-aside by the Khyber Pakhtunkhwa

Service Tribunal, Peshawar, és such, remarks of the

Reporting Officer- are to be given weight where he has

ranked him as “very good officer”.

12, In view of the above, when neither there is any

penalty against the petitioner left in the entire service record:

nor any adverse entries.then there was no reason for the
respondents to have declined his request for the conversion

of his supersession into deferment.

13. The learned AAG representing the respondents

remained unable to bring on the record anything in black
and white to sﬁpport the allegation that petitioner has weak

service record.

A:TTV,:: o
AL 5 T




Page 6 of 6 |

14. For what has been discussed above, we are of
the éonsidered opinion that Notiﬁcation dated 07.05.2020 PNV I
lssued by the Secretary, Higher Educatlon Department . | — |

Peshawar to the extent, whereby, petmoner s. request for

conversion of his supersession into‘deferment was dechned,

is not sustainable. He shall be deemed deferred .for

promotion at the rele\}ant time. Accordingly, we allow .and*
dispose of this writ pétitioﬁ w1th direction. to the

’ respondgnts to place'tlllc case of thé peti;ionér for Iprom'otio'n'
to .the post of Professor. (BPS-20) in the forthcoming
meeting of . “the -PSB” and to consider his c'ase for- -
promotion strictly in accordance with law.’ |

Announced —~

/'»emor Puisne Judge
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The Chief Minister,
Govt. of Khyber Pakhtunkhwa Peshawar.
SUBJECT REVI EW PETITION AGAINST NOTIFIC ATION NO

SO(E-Y) E &AD/9-88/HED/2022,DATED PESHAWAR,

THE JANUARY 18,2022

Through proper channel - o L o
. - ‘ Sy

Respected Sif,

(Assalam—o-Alaykum) -

With best regards and 1espect 1t is stated thal I was superseded in the PSB
meeting held on 23/09/2019 due to repeated deduction of three mdrks on the basis of minor
senalty of censure from my totai quantified score on the - basis  of grading of
ACRs/PERs(Annexure-A). Consequently 7 lost my seniority among the male associate
Professors of Higher Education Department. A departmental appeal in ‘the form of review
petition, was submitted through proper channel to the competent authority, which was rejected
vide notification NO. SO(C-1/HE/1-2/Summary For CM/2017/Muhammad Karim, on 07/05/2020
by the Secretary Higher Education Department.(Annexure- B) '

It is further stated that I filed writ .petition No. 2670/2020 in the August !
Peshawar High Court, Peshawar with the fol]owing three prays. ‘

(i).Consideration of the Petitioner for prornotlon to BPS-20 from due date.
(ii).To declare the decision of supersession of the PSB meetmg held on 23/09/2019. and

consequently order of 07/05/2020 passed on ‘review petition as illegal, unlawful, discriminatory
and against the protected rights of the petmoner ~

(iii).Any other remedy deemed appropriate.
The above mentioned writ petition was decided on 03/11/2021 which says

“For what has been discussed above we are of the consldered opinion that -

notification dated 07/05/2020 issued by the Secretary Higher Education Departrnent, Peshawar
to the extent, whereby, pe titioner request for conversion of his superscssxon into deferment was
declmed is not sustainable. He shall be deemed deferred for promotlon at the relevant time.:

t



Govt. Degree College Lachi (Kohat) on 01701/2015. That in the PER (Performance Evaluation
Report) for the year 2015, from 01/01/2015 to 31/12/2015, adverse remarks (Below Average)
were recorded, including unfitness for promotien by the Countersigning officer, the then
Secretary Higher Education without any prior warning. and counseling to the appellant.
Departmental appeal against adverse remarks was filed on 17/02/2017 which wvas rejected on

18/04/2017 by the then Chief Secretary Govt. of Khyber Pakhtunkhwa, Peshawar. Therefore,

- Service Appeal No. 530/2017 was submitted on 16/02/2018 in the Khyber Pakhtunkhwa Service

Tribunal, Peshawar, which was accepted and the impugned order of 16/02/2017 was set aside on
16/02/2018 and resultantly the said. adverse remarks were expunged the Gevt. of Khyber
Pakhtunkhwa vide office order of dated 02/07/2018 in the light of the judgment of the Khyber

Pakhtunkhwa Service Tribunal, Peshawar

That a written anonymous -complaint agairist the Principal GDC Lachi (Kohat) was sent to
various concerned quarters, and then disciplinary proceedings under E & D rules were conducted
against the appellant and finally mionr penalty of “ Censure” was awarded 20 him vide official
letter of dated 03/10/2018, feeling aggrieved departmental appeal in the form of review petition
was submitted on 24/10/2018, which was regretted by ‘the competent authority on
07/01/2019.Therefore service appeal No. 221/2019 was filed in the Khyber Pakhtunkhwa
Service Tribunal on 01/02/2019 which was finally accepted on 29711/2019 and the impugned
orders of 03/10/2018 and 07/01/2019 were set aside which was nnplernented by the Competent

Authority on 07/05/2020 in the light of Judgment of 29/1 1/2019

That in the mean while the appellant was superseded by the Provincial Selection Board during
the promotion of Male Associate Proféssor BS-19 to the post of Professor BS-20 of College
Cadre on 23/09/2019 due to illegal, unlawfull repeated deduction of three marks on the basis of
minor penalty of Censure which was against the fundamental nght No.13 which simply says

* that nobody can be penalized more than once on the basis of the same penallty therefore Reiew

Petition for conversion of supersession into deferment was submitted to the Govt. of Khyber

Pakhtunkhwa which was. rejected by the Competent Authority vide office order of dated

07/05/2020. Feeling aggrieved Writt Petition No. 2670/2020 was submitted in the Peshawar
High Court and was finally decided by converting Supersession into deferment on 03/11/2021.

That Review Petition for the implementation of the judgment of the Peshawar High Court was

submitted on 08/02/2022 to the Govt. of Khyber Pakhtunkhwa and three months (90 days) has -

been explred but nothmg has been received in this regard.

e . ‘ : : :
q{hat appellant, Mr. Muhammad Karim, Associate Professor of Statistics was posted as Principal |
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(’-%ccordingly we allow and dispose of this writ with direction to the respendents to place the case
of the petitioner for promotion to the post of professor (BPS-20) in the forthcoming meeting of
the PSB and to consider his case for promotion strictly in accordance with Law.” (Annexure-C)
It is further brought into your kind notice that a meeting. of the . Scrutiny
Committee was held on 08/12/2021 in the office of the Secretary Law, Parliamentary Affairs &
Human Rights Departnient where the above mentioned writ No. 2670/2020 of the petitioner was
declared as untfit for filing of Appeal/CPLA in the Supreme Court of Pakisian.(Annexure-D)

~ Sir, it is pertinent to note that current promotion notification of seventy five male
Associate Professors (BPS-19)(College Cadre) of Higher Education Depértm'en‘t to the post of
Professors (BPS-20) on the recommendation of PSB meeting held on 02/12/2021, has been’
issued by the Chief Secretary Govt of Khyber Pakhtoonkhwa on 18/01/2022.  As I am at the
serial No.01 of the notiﬁeation, all the Professors have been promcted with immediate

effect.(Annexure-E_)

_ Since my supersession of 23/09/2019 has been converted into deferment by the
Peshawar High Court in the light of the judgment, announced on 03/11/2021 which is still in
field and the Govt. is bound to 1mplement the Judgment in letter and spmt

In the view of the above, it is, therefore stated that in defmment of promotion,
seniority is not damaged and it remains intact. During my deferment many junior male associate
professors (BPS-19) have been promoted to the post of Professors (BPS-20). It.is therefore
requested to antedate my proinotion to BPS-20 with effect from 10/07/2017 with all back and
consequential benefits because I was at seriz] No 19. after Mr. Muhammad Hassan according to
the notification of the PSB meeting held on 24/03/2017 when my promotlon was deferred for the

first time.

Y D
P ,
T)O v . 'Govt Post Graduaté College.Kohat, Dated 05/02/2022



o ~s - v ro, ]

~ A PR L A e '7”
- ‘ JUDGMENT SHEET ' : ‘ .
: PESHAWAR HIGH COURT, PESHAWAR : o
" JUDICIAL DEPARTMENT

w.p No.le-P/ZOIS

JUDGMENT )

Date of hearing............ 27. 02-2018.

----------------------

Petltlongr (Mazhar Saj jad) By Mr. Muhammad Asif Yousafza1
Advocate. :

Respondents: (The Government of Khyber Pakhtunkhwa _
through the Chief Secretary, Khyber Pakhtunkhwa,
C1v11 Secretanat Peshawar) By Mr. Arshad Ahmad

Khan, AAG.
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'QALANDAR ALI_KHAN, J.- Mazhar Sajad,

petitioner in the instant writ petition, and Musa Wazir,
 petitioner in the connected W.P No.1111-P/2015,
were in PCS (ExecutivE Group) in BPS-19 and shared
the common‘ characteristics ‘of names of. both the

petitioners ‘hav‘ing been placed befdrev the PSB, name -

of ,thé petftioner in the insiant writ pétitio‘nl at Sr,No.'l

of the final seniority list of ofﬁécfs, of PCS
(Executive Group) BS_-.19, whereas.' name Qf petitioner * L
in the conneEted W.P No.1 1 l-P/.20.1'5,IMusa Wezir,
at Sr.No.6 of fhe said seniority list; but both of them-.
were supérseded' and ofﬁclers' junior to them -
promoted to BPS-20 by thg PSB in its meetiEg held on

' 1'4.1 1..2014.' There is a_nbther coElmon chture in the ~

cases of both the said petitioners that they' both have
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since retired from service on attaining the age of’

superannuetio'n. In these writ petitions, they have
assailed decision of the PSB to. supersede them, and
promote officers- junior to them. Therefore, this single
_]udgment shall. dispose of both the writ petitions,
mvolvmg identical 1ssues for determmatxon
2 - Intheir paraowise comrnents in both the writ
petmons, respondents No. | and 2 ie. the Chief . |
Secretary and Secretary Estabhshment re51sted the writ
' petltlons on the ground that both the petmoners falled
to meet he threshold for prornotlon and were -,
therefor«e _ not‘ﬁt for promotlon only 'on,the‘.bas'is of

1

their seniority; because -for promotion an Ofﬁcer was

qulred to meet the criteria of. seniority-cum-fitness. .
In the _ins’tant wrrit _oetmon,' the starce of the
reéoondents was that the ofﬁeer héd'a bler.d ~of
average and good PERs in the present and precedmg
grade,. whlle pointing out other weak points in the
I‘ personality, work and conduct .of_ the petitioner;
whereas, in the case of Musa Wagzir, the petitioner in
the connected W P No. 1111-P/2015 the Board had
observed that the officer during the last ten years
remained good only. ‘- , o ,
3 ~ The petitioners, on the other__hand, claimed
that they were not. only senior 'moét‘ .‘outv also had

unblemished record of service and mtegnty at their :

13



3 o e

credit,. which was not taken into consideration by the

.PSB, and officers junior to. them were promoted in -

vio]atiéﬁ of tfle relevant law/rules Iand.‘jﬁdgr.n.ents §f
the superior Courts. In th¢ insta'nt.'writ f)etition', the
petitioher claimed that ea'rlie'r too, in the .-year ‘20'06, he
was prorﬁoted to BPS-i8. _with immediate effect, and
that his éppeal to the Khyber Pakhtunkhwa Service
Tribunal was accepted with- | directidri to the

respondents 'to antedate his prométion from the date -

~when his juniors were promoted aﬁd'further that the

judgment in his favour was also upheld by the

- Honourable Supreme -Court of Pakistan. In' the"

' o o
connected writ petition, petitioner Musa Wazir brought

on record the synopsis of his PERs from the ycar 2008

to the year 2014, also showing very good ACR to his

Credit, which would belie .assertioril of the respondents
and observation of the PSB “that the officer diring the

last ten years remained good only”.

.4 In view of the aforenﬁentioned material

brought on record, cases of both the pet’itiéners Would
require reconsideration in thev light of ‘their service'
record for their riotional promdfion sincé they have
retifed from ‘service in thé méantime... As such, the
cases of both the petitionefs are referred agéin to the
PSB for reconsideration in the light lo“fl marerial

brought by them on ‘the record, after objective

i
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assessment of their service record, where-after the
authori.ty ie. thg Chief Secretéry,Khyber PakhtunklMa,-
‘shall pass a speaki%xg ordef, with reasons, within -a
reasonable time Vﬁ'am , enabling the petitioners to
avail remedy available 10 them under. the law, if they
st‘ill félt aggriev;d from the final order:in their case.
The writ petitions are diép’éséd of, accprdiﬁgly, in the

above stated terms.

Announced
27-02-2018

*Ayub*

" (D.B) Hon'bie Mr. Justice Ikramuliah Khan.
Hon'ble Mr. Justice Qalandar 4li Khan,




VAKALAT NAMA

NO. /20

IN THE COURT OF V\_p Seance. Tilyrumal ; p@zl«@;ﬂiy

T Mo d Was ponn (Appellant)

(Petitioner)
(Plaintiff)

- VERSUS

Q\W/n ) kd & whs (Respondent)

(Defendant)
I/ Wel M-Lk&a&#al M ah sesma a}(\ﬂvw )

-Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court

Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for

~ me/us as my/our Counsel/Advocate in the above noted matter, without any liability for

his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all

- . sums and amounts payable or deposited on my/our account in the above noted matter.

‘The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
-proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20

” 2 .
M. ASIF)%%’:‘A ZAI

R Advocate Supreme Court Peshawar.
o Aswd” Marmpod &
o - : '
, 4 lro . le o v TAIMUR ALI KHAN
' ' ; é fi a"'“ Advocate High Co:;‘geshawar
, &
SYED NOMAN ALT'BUKHARI
~ Advocate High Court
: & | |
SHAH, KHAN YOUSAFZAI
T Advocate.
OFFiICE:

Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
: JUDICIAL COMPLEX (OLD), KHYBER ROAD, {";?

PESHAWAR. -
No. |
SL S
APPEAL Noé{ ............................... £20 22
Wl c—ad  Katm
- Apellant/Petitioner
Versus
, \'\>w /
faut: 74 “(Qu viyls a/\"""t 'hv\
| RESPONDENT(S)
(opoded w0 2
) ’)?i« et ,} f\:D J }1\ - . ‘ ‘g\
' l [ u
Notice to Appeltant/Petitioter (r,;’ i Ti cy ldu Mo "*)"
/ -
l, V\’l t’* r ey ‘r:, > 1:, ’ Dg K":r'.ﬂ wed ”Q,
B | | X

' Take notice that your appeal has been fixed for Preliminary hearing,

replicat’oP, }afﬁdavit/counter affigavit/record/arguments/order before this Tribunal
- ~ ¢
T

T b A
A

ON-eveene ’? ..... / ............... vers @feresrecasnnssursranassensnnrasseranasarsrannas

{

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in defaulf.

7
\’ ex ' (o rﬁ é . ,
i i - '33’ g :
{ - gé/ ? - ' “s.....__,,,_,,_...' p— &
' D . Registrar,
£ s . M )15 (X8 'Khyber Pakhtunkhwa Service Tribunal,
bN ‘ T Peshawar.

19
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. |

~ JUDICIAL COMPLEX (OLD), KHYBER ROAD,  , 5
a PESHAWAR. S:_)
No. -
! ’
APPEAL No.....oovumusennenss Htoed of20 59

MVL+--"'¢J ........... | kahm .................. - ............ ............ ........................... |

Apellant/Petitioner

Versus

X\\A ....... pf'}wrﬂ’ngu“\Wﬂk&V (‘me&r ..... (\)

. RRSPONDENT(S)

v ard et de- + | b
Notice to f:ﬁlﬂ'aﬁt’ Ritoner. » ﬁ\*ﬁw AL\ Les vz_:m.g.\.r\il
— A P2y TI— ‘)'a.bl«.\auaa N

Take notice that your appeal has been fixed for Preliminary hearing,

replication, qffidavit/counter affidavit/record/arguments/order before this Tribunal

‘You may, therefore, E\ppear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

{2 %/gy |
oy, ( ew\ B ob - xi
' : . Khyber Pakhtunkhwé Service Tribunal,
( bQ\\A o Pﬁ‘:\uj 'S v > | ~ Peshawar.

1\:'} A mc.\ﬂ-é
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KHYBER P&KHTUNKHWA SERVICE TRIBUNAL PESHAWAR
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: R PESHAWAR

L

APPEAL No .......... S ?L(g ', of202?'
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RESPONDENT(S) o

SRR &;tlget?wﬁf %“' Q‘“'&a‘b"\ F ?grc.LQ ?,Lr__ai'

. L : Take notlce that your appeal has been flxed for Prellmmary hearmg, | }A -

on, aff awt/ebunter aff1dawt/record/arguments/order before thls Tr1bunal o

v.’at.-'.'u-u..-‘_ """&"."'-""""'"'"“_ ........... PR

, You may, therefore, appear before the Trlbunal on the sald date and at the sald' -
place exther personally or through an advocate for presentatlon of your case, falhng'
‘ whlch your appeal shall be llable tobe dismissed in default '

iy - Reglstrar, o
) Khyber Pakhtunkhwa Service Trlbunal o

o A L e . Peshawar.
- p5isecy EEAD ‘i‘- |

o)

. Dlal'\j NU____._'——.,.._“,_” - | :
ETS NOimrmm s 57 T )

Date.____“......,«f,,, o
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- KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD), KHYBER ROAD CG
' PESHAWAR.

- No. S | 868 ' 'Ja
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Apellant/Petitioner
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You may, therefore, appear before the Tribunal on the said date and at the said
-place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in defau]t ( [ [

\ .. < r'"»s

. | v
‘ Registrar,

Q‘QV\ X H\ & \\ : ' Khyber Pakhtunkhwa Service Tribunal,

\ Peshawar.
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Take notice that your appeal has been fixed for Preliminary heai-ing,
replication, affidavit/counter affidavit/record/arguments/order before this Tribunal
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You may, therefore, appear before thé Tribunal on the said date and at the said
place either personally or-through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

—_— ‘
egistrar,
Khyber Pakhtunkhwa Service Tribunal,

¢ 5] qppedd
I, T
/ | .

e

" 3/




