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BEFORE THE KHYBER PAKHTUNKHW A SERVICE TRIBUNAL PESHAWAR

Service Appeal No. Qé' i /2022

Mr. Rooh-Ul-Amin
Assistant Food Controller,

PRC, Head Quarter, SWat......................ccoooiiimmmiiiii Appellant

1. The Director Food _
Food Department, Sikander Town Sikandar Town, Peshawar,
Khyber Pakhtunkhwa

2. The District Food Controller

District, Swat,
Q925+IR, College Colony Saidu Sharif, Swat,
AKhybel Pakhtunkhwa

3. Mr. Usman Khan Shalmani
Assistant Food Controller, District Swat

Q925+JR, College Colony Saidu Sharif, Swat,

Khyber Pakhtunkhwa .................. ........cooo e Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE

-IMPUGNED OFFICE ORDER DATED 28.07.2022 WHEREBY

APPELLANT WAS PREMATURELY TRANSFERRED AGAINST WHICH
HE PREFERRED DEPARTMENTAL APPEAL ON 01.08.2022 BUT THE
SAME WAS NOT DISPOSED OF WITHIN THE STATUTORY PERIOD
OF 90 DAYS.

PRAYER: -
On acceptance of the instant appeal, the impugned office order dated

28.07.2022 issued by Respondent No.2 may graciously be set aside earlier

office order dated 30.05.2022 in the public interest as well as in the interest

of justice.

Respectfully Sheweth,



iz

N

1. That initially appellant was inducted into the service of the Respondents

Department way back in the year 1989. Since then he has been performing
his duties to the entire satisfaction of the high-ups, during that period he has

never been proceeded against departmentally.

2. That while performing duties appellant was offered promotion on account
of his meritorious service from the post of Cane Inspector (BPS-7) to
Assistant Food Controller (BPS-16) vide ofﬁée order dated 12.05.2022
(Annex:-A), therein he was transferred from the office of the District Food‘

Controller Hangu, to-office of the District Food Controller, Kohat. -

. 3. That pursuance to the transfer order ibid, appellaht took over the charge and
‘starting perfdrming duties at the office of District Food Controller, Kohat.
It is necessary to adduce here that all of sudden by means of office order
dated 27.05.2022 (Annex:-B) just after 15 days, appellant was prematurely
transferred to office of the Respondent No.2. In continuation of the transfer
order ibid, Respondent No.1 issued office order dated 30.05.2022 (Annex:-
C) whereby appellant was directed to perform his duties against the post of
Assistant Food Controller In-charge PRC, Swat with immediate effect in
the public interest. In this backdrop of the nﬂatter appellant took over the:
charge, while performing his duties againstvthe subject post, Respondent
No.2 yet issued Impugned Transfer Order dated 28.07.2022 (Annex:-D)
whereby he Was unlawfully directed to hand over the charge to Respondent
No3. It is valuable to mention here that transfer of the Respondent No.3 has"
been made upon political influence because departmental proceedings were,

. carried out against him Vide-Show Cause Notice dated 14.07.2022 (Annex:-
B

.4. That as per Posting/Transfer policy (Annex:-F) “All the posting/transfer
shall be in public interest and shall not be abused/misused to victimize the
Government Servants and normal positing/transfer tenure must be
respected ”. It is further submitted that the Hon'ble Superior Courts of the

= _ countfy time and again held that the instructions of the Policy in vogue

i Byl

E———



must be fulfilled and the civil servants must not be made a rolling stone by

way of premature transfers.

That being aggrieved of the impugned office order dated 28.07.2022,
Appellant preferred Departmental Appeal (Annex:-G) to Respondent No. 1
which is still pending and thereafter having other quick remedy had filed a
Wil PBHiHian BaAIFs oW TTeEE Pékliavir. TTHBR Conrt Mineies

Bench/Dar-ul-Qaza, Swat but the same was not fruitful.

That appellant, being aggrieved of the acts and actions of Respondents and
the impugned office order dated 28.07.2022: files the instant Service

Appeal this inter-alia on the following grounds:-

Grounds:

A.

That Respondents have not treated appellant in accordance with law, rules

- and policy on subject and acted in violation of Article 4 of the Constitution '

of Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned
office order, which is unjust, unfair and hence not sustainable in the eye of

law.

That the impugned office order dated 28.07.2022 issued by the Respondent
No.2 who under Rule-4 of the Khyber Pakhtunkhwa Governmént Servants
(Appointment, Promotion and Transfer) Rules, 1989 is not competent to
transfer appellant. Therefore, it is settled principle of law that where the
basic order is against the law then the superstructure built thereon would
automatically fall to the ground. Therefore, colorable exercise of power Has.
been made by the Departmebnt which is repugnant to the Policy. Reliance is
placed on reported judgments, 2016 PLC (CS) 221, PLD 2013 SC 195 and
1998 SMCR 2222 wherein it was held that:-

PLD 2013 SC 195

“weunSs. 4, 5, 9 & 10---Civil Servants (Appointment, Promotion and
Transfer) Rules, 1973--—-Constitution of Pakistan, Art. 184(3)---
Constitutional petition under Art. 184(3) of the Constitution seeking
elaboration of constitutional and legal safeguards relating to the
working of civil servants-—--Tenure, appointment, promotion and
posting/transfer of civil servants---Favoritism/discouragement of
merit—Effect---Tenure, appointment, promotion and posting/transfer




’y.

“—--Transfer of employee---Mala Side-—Effect---Two orders of
transfer of employee were made within a span of a fortnight---
Validity-—-Employee (appellant) was not a government servant
but was an employee of Local Government Board which was an
autonomous body-—Where a person complained of the violation
of statutory rules or had challenged an order which was tainted
with mala fides then constitutional petition was maintainable---
Employee was ordered to be repatriated to an autliority which
had ceased to exist and had become defunct---Validity---
Employee was not treated fairly, Justly and equitably---Transfer
of employee was not in the public interest or was not necessitated
by an exigency or his services were not required for a particular
post or for a particular station-.-—Employee had been made an
officer-on-special duty and had been left in the lurch---1f courts
of law countenanced and approved such exercise of authority
then it would make a mockery of law and travesty of justice---
Such acts of department would not give a message of hope to the
honest and scrupulous persons and might tend to undermine
their ‘confidence---Employees of government or autonomous
bodies were not to be made rolling stones---Impugned order
passed by the department was declared to have been passed
without lawful authority and of no legal effect and authority---
Employee would continue to discharge his duties at the place
where he was performing the same prior to his transfer--
Impugned order was set aside-— Constitutional petition was
‘accepted in circumstances.”

That the impugned transfer order dated 28.07.2022 was passed by

Respondent No.2 which is clear violation of the Rules of Business because

appellant was transferred/adjusted on the existing plaée of posting by the

'Director Food Khyber Pakhtunkhwa, Peshawar and under the law the

orders of the high-ups cannot be bypassed by subordinates even otherwise,
the District Food Controller is not competent authority to transfer the

appellant.

That the Hon’ble Supreme Court of Pakistan in the case of “Syed
Mehmood Akhtar Naqvi and others ...VS... The Federation of Pakistan”
reported in PLD 2013 Supreme Court 195 has laid down the following -

principle regarding the tenure in posting/transfer:

“Tenure, posting and transfer: when the ordinary
tenure for posting has been specified in the law or
rules made thereunder, such tenure must be respected
and cannot be varied except for compelling reasons
which should be recorded in writing and are Judicially
reviewable.” .



' 6 |
It is, therefore, humbly prayed that the instant appeal may graciously be

accepted as prayed for above.

Any other relief as deemed appropriate in the circumstances of case not

specifically asked for, may also be granted to appellant.

Th rough

Advocate Supreme Court
: Muh'am'mad @A&yub
& , :

A )
Muhammad Ghazanfar Ali
Advocates, High Court
Dated: & 6/11/2022 ‘ .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PEASHAWAR

Service Appeal No. /2022
Rooh—Ul-Amin............‘.................-...... ........ Appellant
' | Versus
The Govt. of KPK & others ..................._. Respondents

Affidavit

I, Mr. Rooh-Ul-Amin, Assistant Food Controller, PRC, Head
Quarter, Swat, Peshawar, do hereby solemnly affirm and declare on oath that
the contents of this writ petition are true and correct to the best of my

knoWledge, and nothing has been concealed from this Hon’ble Court.’

. %eponem é N

Muhammad AWjn Ayub
Advocate, Peshawar
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Qur féigh, “Corruption free Pakistan”

JOVERNAMENT OF KHYBER PAKHTUNKH
DIRECTORATE OF FOOD, PESHAWAR

No.

1P

Dated: /214572027

R001.9225378™M Mmmmmm.rooammwa@mnnuow
OFFICE ORD ‘

In CQntinuahon of Directorate of Food Office Order No 1084/G-275-DPC dated 24-03-

1322 on

promotion of Foodgrain Inspectors {BS-09) and Cane Inspectors (BS-07) to the post of Asc stant Food
Controliers (BS-16) on regular basis, the fuliowng postings / lransters of Assistant Food Controlters and
Foodgran inspectors are hereby ordered with ‘mmediate effect in the interest of public.

’ Mr Anmz Khon I {..t

tf{a'ﬁ:‘ *‘-ﬂ 1‘3 Ak
TRAIE St

FHl 00 000 Fesing 0 of warddit manbe pustmesnnd 435 Mo 1) 00 Jii)

S.No. Name of Officer / Official | From To
1 Hr. fobal Hussain AFC FG1 Cffice of S8E£O Azakhel AFC Nowshere against
. vacant post R
2 tir. Riaz Ahmead &FC ro of DFC Swat (AFC OPS) AFC Dir { ower agamst :
' vacan! peet o
3 1Ar Said Hatim AFC Office of S&EO PRC Peshawar AFC Svit vice N2 02 i
(AFC OPS) > i
4, tc. Bashir Gul AFC Qffize of DFC Charsadda AFC Charsadda (Alread .
- {AFC OPS) occupied post) ot
L M. Paristan AFC Oize of DFC Haripur AFC Harinur (A 2acy .
(AFC OPS) occupied post). —
€ {41 Niaz Al AFC FC! Feed Direclorate, Peshawar | AFC Foc” Dweztorate. i
: . Peghawar ]
7. 14t Wasit Khan AFC Cane Inspector Office of RC AFC SSEONRLC Azakhe!
i ___I Peshawar agamst vacant post B
8. i Mr. Rohul Amin AFC Cane Inspector OMtice of OFC AFC Kohat against vacant
o Hangu post ]
] i 1Ar Sahibzada Ziad Cane Inspegtor Qffice of OFC AFC Bajo it against vacant
Mohammad AFC e Mardan post _—
10 M. Muhammad Sharif AFC | Cane Iaspector Office of DFC AFC Chitral Upper ag?ms'
Chitral Lower vacant post
it NMuhammad Nadeem AFC Office DFC Swabi AFC Swahi(Alrzady ornupied
' _{AFC OPS) post) o
12 tanzoor Alam AFC FG! Office of DFC Chitral Upper | AFC Chitral Uppar am«w |
_ vacant pos! .
13, Arsfan Shoukat AFC Office of DFC Shangla AFC Shargla (Already
{AFC OPS) occupier nost)
Ad Sabz All AFC Office of OFC Kohat AFC Oravzas aganst v-xcam
{(AFC OPS} post
15 Akbar Ali AFC FGi Otfice of RC Peshawar AFC Dargai agains? vacant
— ' -post i
16 Magsood Khan AFC FGi Office of DFC Nowshera AFC Mohmand against
: vacant post
17 Muhammad Nadeem AFC FGt Office of DFC Haripur AFC Kelai Pallas against
vacant
18 Ubaid Rashid AFC FGt Office of DFC Shangla(AFC | AFC Shangla (Already
' OPS) occupied past) . ,
719 | Syed Usman Abid AFC FGI Office of DFC Battagram AFC Battugram (Already |
occupied post) g
20. Asad Khan AFC F_Gl Oftice of DFC Bannu AFC Bannu against vacant
— post .
21 Muhsin Nisar AFC FGI Otfice of DFC Mardan AFC S&EQ PRC Peshawar
. - . . vice No 03
22. | Synd Waseem Shah AFC AFC RC Pashawar AFC Kurrum against vacanl;
- - post :
.23 Mr. Noman Amir AFC AFC NRC Azakhe! AFC RC Peshawar vice No 22
24 Mr. Tostuhsullnh FGE . | FGI Food Directorats, Poshawar AFC Khyber {OPS) agamnst
_| vacant post
25 F Gl S&CO PRC, Pushnwar

o ;G\NRC Azakhel vice No.01.

—————r

D

\

YBE PAER HTUN KHWA

PESHAWAR.

/
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Our faith, “Corruption free Pakistan”

GOVERNAMENT OF KHYBER PAKHTUNKHWA

DIRECTORATE OF FOOD, PESHAWAR
EN)o. 1963 _ IPF-
ated: 2 7 105/202
. ) EOQ 1-9225378Mfooddircctomtckgkﬁi gmail.comroodKPGovt@foofkpgm't

Mr. A : _ '
Kokatis h Rohul Amin Assistant Food Controller, Office ot District Food Controller
(1 R~ | .

. ereby transferred and posted as Incharge PRC Swat with immediate effect in th
public interest. |

~ DIRESTOR FOOD
KHYBER PAKHTUN KHWA,
PESHAWAR.

Endorsement No & Date Even

Copy forwarded to:
The District Account Officers, Kohat and Swat

The Assistant Directors Food, Kohat and Malakand.
The District Food Controllers, Kohat and Swat.

PS to Minister Food, Khyber Pakhtunkhwa. .
PS to Secretary Food, Khyber Pakhtunkhwa.

Official concerned.
Perscnal files.

NN WM A

DIRECTOR FOOD
KHYBER PAKHTUN KHWA,
PESHAWAR

5

Scanned with CamScanner
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| Our faith, “Corruption free ngistaf” C ]
CONVERNAMENT OF KHYBER PAKKHTUNKIIWA

- DIRECTORATE OF FOOD, PESHAWAR

| | No. 1&gy B (PF.
&, Dated: 5 4 /06/2022
. 91-9225_37M&m§q@ggm§km@mmﬂmdwmﬂgmauum
OFFICE ORDER | - \

In continuation of this Directorate Office Order No. 1983/PF datéd 27-05-2022.
on transfer of Mr. Rohul Amin Assistant Food Controller, as Incharge PRC Swat, Mr. Said

Haleem AFC will perform the duties of AFC (H.Q) Swat with immediate effect in the public

interest.

V »
I oREGOD”
KHYBER PAKHTUN KHWA,
PESHAWAR.

Endorsernagg G & ﬁaw- Bvan
Copy fonwarded to:
The Assistant Director Food, Malakand.’

The District Food Controfler, Swat.,.~
PS to Minister Food, Khyber Pakhtunkhwa.
PS to Secretary Food, Khyber Pakhtunkhwa.

- Official concerned. ' | |
Personal files. . :
| W~

. DIRECTOR FOOD
| KHYBER PAKHTUN KHWA,
PESHAWAR |

QD WN =
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OFFICE OF THE DISTRICT FOOD CONTROLLER, SWAT. i

No.90/Office order . Dated: 28-07-2022.

t

‘:;\094'6-922303{6 ‘ Mféswj«fd'gguﬁl.cg_x_ﬂ 'i)fcswat ﬁﬁ-ﬁ’“ @ Dfcswat.

[ e Bt

s o T

y/

OFFICE ORDER. .

Mr Usman Khan Shalmani Assistant Food Controller will be the overall
incharge of the PRC Swat and also be responsible for the receipt/releases of wheat.

: 'He will maintain the FG-3, 6, 7,8..13 régisters on daily /monthly basis
and also the early submission of daily, fortnightly, monthly returns to the office of the

undersigned and other quarter concerned etc.

Mr Ro'hul Amin Assistant Food Controller is directed to hand over the
charge of PRC Swat to Mr Usman khan Shalmani Assistant Food Controller.

Endst. No. & Date Even.

‘Copy forwarded to: :
The Director Food Khyber Pakhtunkhwa Peshawar for information please.
The Deputy Director Food Khyber Pakhtunkhwa Peshawar for information please.
Mr Usman Khan Shalmani Assistant Food Controller for compliance.

Mr Rohul amin Assistant Food Controller for compliance.

J-\-}a-'l\)-—‘

D)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
DIRECTORATE OF FOOD,
PESHAWAR

No: 2, q 98 IPF
Dated 7§ /07/2022
\.\m saasnifhA osdoracioratepr @l com " Qoods w W e e
‘1. Kashi tabal Jelani, Director Feod: Khyber Pakhtunkhwa, as competent authonty under
the Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011. do hereby serve

you. Mr Usman Khan Assistan! Food Controlier, Office of DFC Swat as {oliows

An Inquiry was ordered vide Food Directorate Office Order No. 178/Inspection-8
dated 13-05-2022 regarding Hiegal hoarding of Govarnment 5196 Atla bags confiscated
in @ rad conducted by Assistant Commissioner Kabal and District Food Controlier, Swat
jointly on 13-05-2022,

The Inquiry Officar in its report recommended that after perusal of the record
regarding tiegal hoarding of Government subsidized 5196 aita bags by nominated dealer
namely Mr. Muhammad Jawad S/O Rehman Gul at Kabal Bazar Distnct Swat the Food
Statf 1e. Mr Usman Khan AFC Swat was directed by the DFC Swat to supervise and
coordinate the whole operaton of Ramzan Package-2022, but you were failed to
performed your monitonng and supervisory duty regarding supply of subsidized att to
the general public of District Swal

2 Ta ascertain the chatges, proper formal enquiry was ordered vide Foad Directorate. intter
No 1852/ET-Swal Atts Enquiry dated 20-05-2022. The enquiry Officar in ds report dated 13.07-2022
rAFAMBRGRY thal thi tEASEISY TdREr oF OFC Swat dated 24:06:3021 has ne specific ares for memtdnng
and supervision of subsidized wheat atta was assigned to any of the executive staff membar rather he
referred offica Order was of general nature for the whole District. Therefore, the allegatons ievelled

* againstMr Usman Khan AFC coukd not be estabiishment

3 As a result thereol, ). Kashif iqbal Jelani. Diector Food Khyber Pakhtunkhwa as
competent authority. have decided on the basis of the secommendation of Enquiry Officer to award the
ingr Papaity of C under Sub Rule-(1) (a) (i) of Rule-4 of E&D Rules-2011

4 You are, therefdre, required through Is Show Cause Notice (0 expiain as to why ihe

aforasaxd penalty shouid not be imposed upon you and also intimate whether you desife 10 be hears in -

parson

h It no reply 10 this nolice is received within seven days or not mare than filteen days of s

~ aelivery, it shall be presumed that you have no defence o put in and in that case an ex-parte action shall

be taken agains! you.

6 A copy of the Inguiry repon iyenciosed '
..m"“"’"-"" hd
i T T

~——""DIRECTOR FOOD
KMYBER PAKHTUNKNWA.
PESHAWARA-”-EST[D .
TRUE

Copy is forwarded to
1) The Deputy Director Food Malakand Divis
2) The Disinct Food Controliar Swat with iée
3) Officer concerned / Persanal File

KHYBER PAKHTUNKHWA,

BEOUANAD




ESTA CODE

Es-rABLlannEfu'if CODE KHYBER PAKHTUNKHWA
( REVISED EDITION ) 2011

- A COMPENDIUM OF LAW" RULES AND INSTRUCTIONS
| RELATING TO THE TERMS AND CONDITIONS
OF PROVINCIAL CIVIL SERVANTS

aaned

‘COMPILED BY:
(O&M) SECTION
ESTABLISHMENT & ADHINISTRATION DEPARTMENT

ﬁ;ﬁ& WTFD ro e

TRUL Lie-
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~.Goyernment or Local authority, or a Corporation 0

v

e ———

'.i;Postijng and Transfer

Statutory Provision..

Section 10 of the NWFP Civil Servants Act,1973.

- Posting and Transfer. Every civil servant shall be liable to serve anywhere within or

outside “the Province, in any post under the Federal Government, or any Provincial
r body set up or established by any such

T « .t

“Goveriment:-

R ",,Ell'pvi_de’di:fh'at nothing cd;1tai1aed in this section shall ap
specifically:to serve in a particular area or region;

ply to a civil servant recruited

. Provided further that, whcre a civil servant is required to serve in a post outside a
service or cadre, his terms and conditions of service.as 1o his pay shall not be less favourable
-4han those to which he would have been entitled if he had not been so required to serve.

12

o

" Posting/transfer policy of the Provincial Go\}.éi'nmént. .

iy o AH the posting/transfers shall be strictly in public interest and shall not be
.: abused/misused to victimize the Governmetit servants

i) . All Qbyemment servants are prohibited to exert politiczi, Administrative or

- “ewany: dther pressures upon the - posting/transfer authorities for secking
", posing/transfers of their choice-arid against the public interest.

. 1

FPER s

o _L_.-'.'.ii'i)-..: ~:':';Al:1.- contract Qéyéi‘hmeni’t, employees appointed against specific posts, can not
SR be posted agaifist any other post.;
: . 4 ‘ : 2,

+

V) '_;'.;.'Existir'lg tenure 6f’posting/t1%in's‘ﬁ:r of three (03) years for settled areas and two
- ¥/ (02) years for unattractive/hard areas shall be reduced to two (02) years for

i' gettled areas, 01Y years for unattractive areas and one yea: for hard areas.
79¢ ’
V) [ ]
79 Para-1(v) regarding months of March and July for posling/lransfér and authorities for relaxatioa of ben deleted vide letwer No:

SOR-VI (E&AD) 1-4/2008/Vol-VI, dated 3-6-2008. Consenmently authorities competent under 1ae NWFP Government Rule of

Business, 1985, District Government Rules of Business 26 i1, Posting/Transfer Policy and ott er vuies for the time being in
force, atlowed Lo make Posting/Transfer subject ta observance of the policy and rules. :
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). R gai'dix i the posting i hu irndiwife, both in Prc,wmhal ,SE‘.I’VICC.S;, efforts
. where pol'sm le would be made post such persons at one statlo éﬁy)jléét to
" the publiz in erest. " , I3
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5-"‘,}' 8lDCOs and DPOs who are due to “etue in the near future may also be posted
. -in® the District of their domxcnlc subject-to the condition that such posting
- would be agamst non admlmstx ative posls of equivalent sc: llCS

In terms of - Rule 17(1) and (2) read with Schedule- III of the NWEP

Government Rules of Business 1985, transfer of officers shown in column 1 of
“the following table shall be made by the authorities shown agamst each officer

in column2 thereof:

Outside the Sec1 etanat

.-Ofﬁcels of the all Pakistan Unified Gloup 1.e.
DMG, PSP including Provincial Police|Establishment Department and Department

Officers in BPS-18 and above.

Chief Secretary in consultation with

concerned with the’ al,ploval of the Chief]
Minister.

. |Other OfﬁCClS in BPS-17and above to be posted o
agamst scheduled posts, or posts normally held - -do-
[y the APYJG, PCS(EG) and PCS(SG). - : »

-’ ‘.E_Heads of. Attached Depaxtments and other . - .
ClOfficers in B-191 & dbove in all “the de-,

e R Deparfments. </

1. |Secretaries

R In thP Secretanat

Chief Secretary W1th the approval of the
Chief Minister. !

. Othe1 Officers of and -above the rank
of Section Ofﬁce1s
a) Within the Same Department

b) Within the Secretariat from one B
Department to another. ’

Secretary of the Department concerned.

Chief secretary/Secretary Establishment.

Secretary of the Department concerned.

shall keep in mmd tl‘le followmg

3. | Officials up to the rank of Superintendent;
a) Within the same Department Secretary of the Jepamnent in consultation
, with Head of Attached DEpan tment
b) To and from an Attached Departrtient. concerned.
c) -Within the Sccxetal iaf from one ' Secretary (Establishment)
Department to anothei
- xiil)  While cons1denng postmg/h ansfer proposals all the concerned authorities -

a) - To ensurg’ the postmg of “ proper pelsons on- proper posts, the
Performance Evaluation’ Repmt/annual confidennal reports, past and

plesent 1e001d of service, performance on post held presently and in
the past and ‘general ]Gp tagion with focus on the mtegnty of the

concerned officers/ offici:

7 be considered.

b) . Tenuré on present post shall also be taken into :onsidération and the
o pqsting/transfers shall be in the best public interes .

,_A\dded vide Urdu circular letter No:. SOR-V! -"Fl_&l;\D)ll -4/2005, dated 9-9-200 i,
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[ e Director Food. ’ I (
. . e
Khy her Pakhtunkhwa . Peshawar. e
Through: Proper Channel
Subject: " Departmental Representation _against the premature . impugned

transfer order dated 28.07.2022 wherebv the appellant was directed to
hand over the charge of PRC Swat to. Mr. LUsman Khan Shalmani

Assistant Food Controller. |

I(U?il\t:k‘lvxl Sir.

With  due respect 1 have the honour o, submit this  departmental
appeal representation for your kind consideration and tuvourable action on the Tollowing
fucts and vrounds: ' ‘

i Fhat initiahy appellant was inducted into the service of the Department wiy back

i the yemr 1989, Since then fe has heen performing his dutics to the vntire

walisfaction of the high-ups. during that period he has never been procecdad

audinst departmentally

‘That while performing duties appellant was offered promotion on the account v
his meritorious service from the post of Cane Inspector o Assistant Food
Controller vide office order dated 12.03.2022. [ is pertinent to aver her
Jherein the appellant was wansterred [rom the office of the District frond
Controller langu to office of the District Food Controlter Kohat,

! 3

Mhat purstance the tansterred order ibid. appellant took over the chargs dis.
starting pertorming duties. It is necessary to adduce here that afl of sudden o
means of office order dated 27.05.2022 appellant was prematurely transferred Lo
District Food Controller PRC Go down. Swat. Appellant complied with the office
order and reported to the place of posting and commence performing dutics.
Vorcover. The Director Food issued olfice order dated 30.03.2022 wherebs
appellant was directed 10 perfom his dutics against the post of Assistant b
Controller in charge PRC. Swat. In this hackdrup of the matter appellant v
performing his dutics against the subject post bul onee again vide impugne.
ransterred order dated 18.07.2027 whereby he was unlawfully directed to hunu
overthe charge to one Mr. Usman Knan Shalmani Assistant Food Controller,

4. That aeainst the above-mentioned order dated 28.07.2022. appellant now preiu
this deparimental appeal o your good-sell tor fuvorable considerations inter-c
an the following erounds:-

Grotnds:

A That the prosineial Government has enacted posting transfer policy for the Civis
cervant waerein it was held that normal posting transier order must be respected
and all the posting/transfer shall be strictly in public interest and shall not b
dbuseds tistsed to victimize the Government sern ants.

14 ‘That the impugned-ofiice order is neither in the public interest nor in exizenc:
*gervice ruther the same is in utter violation ol transler/posting policy and us s
i~ not legally correct. Furthermore. no further posting/transter order in respedt o
the appellant has been made which clearly suggests political influence.

,i**s ﬂ 753'{:"

VRS B
'™ !!..1’;“.}‘.




C. That the impugned oftice order is the result of political consideration which is n.t
only violative ol the policy on the subject mauer as reflected at Para No.2 ot the / 9
posting/transier Policy as well as the judement of the Apex Court (PLD 2013 S¢.—
195 Annex:-1)

. That while issuing the impugned oflice order. the teriiis as per transfer: posting
policy have not been respected: 1t is admitted position that the appellant has
served on the previous places for short span of time, therefore. it will not be

wrong o add here appellant has been made a rolling stone by way premature
transfer orders which is clear violation o law. Rules and Policy. '

k. That while 1ssuing the impugned office order dated 28.07.2022. the Departnient
has not only violated the Policy in field but also deprived appellant from his right
(o serve the Department in the light of earlier transfer orders where appellant hes
relinquished the charge of his carlier place of posting.

b Fhat the impugned transfer order 1s not only repugnant to the posting trunster
policy but also contrary to the verdict of the Hon'ble Courts, therelore. the
premature transfer order of the appellant also falls within the ambit of contempt or’
court.

G, Fhat the impugned transfer order dated 28.07.2022 was passed by the District

- lood Contreller, Swat which is clear violation of the Rules of Business because

appellant wus vransterred/adjusted on the existing place of posting by the Director

Food Khyber Pakhtunkhwa, Peshawar and under the Jaw the orders of the high-

ups cannot be bypassed by subordinates even otherwise. the District Food
Controller is not competent authority to transfer appellant.

oo That the Honble Supreme Court of Pukistan in the case of “Syed Mehmood
Akhtar Nagvi and others ... VS... The Federation of Pakistan” reported in PLD
2013 Supreme Court 195 has laid down the following principle regarding the
tenure in posting ‘transfer: ‘

“Tenure, posting and transfer: when the ordinary
tenure for posting has been specified in the law or
rules made thereunder, such tenure must be respected
and cannot be varied except for compelling reasons
wihich should be recorded in writing and are jll(/l( ially
reviewable.”

The same judgment has become a benchmagk for all wransfers and postings and was also
circulawed by the Government of Pakisian “throughout the country vide office
- Memoranduni dated 13.01.2013 incorporating the same principle.
[t is. therefore. humbly requested that on. acceptance of this departmental
Representation, the impugned transfer dated 28.07.2022 may be set aside by allowing the

appetant to complete his 1cmammg: tenure as Assistant Food Controller PRC Incharge
Swal.

Yours faithfully
) N/ — & A - “»W.. ’ e
'D/ ""{7 /l/ ¢ 'B 073 . l\(mh-ufl-f\*rmﬂ;

7 /( Assistant Food Conlmilvl

‘ ﬂﬁ““{"ju PRC Swat.

Dated: = - /07,2022 , ' GTVESTEL
67/——«;9 X"‘ 99" d
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ORDEl\ PASSED BY bJI’T‘\E\iE COURT 0T xPArcrsrAlx___r_u

. ....L..-'....a

. SUBJ'ECT :
”3-}”‘\1\4 . CONST. PRTITION NG 23/2012 TILED: BY. MSIANITA TURAR
L (o ,Arm O'L HIERS VS, Mz:nr«ezmmN or PARKTAN dated 18, 10.20712.

N :
A :'lhc mldu.rsxgncd is. dxrcctc.d to ren,r to the SUb_}t:vt xtcd abovc aud to say

C A) tlmt “the buprcmc. Comt of Pam \S.n lms u\unc-mwd uutum g"mdmg pnnup‘ca for-

e d pohncx.‘mg th¢ publxc su'wcc vide lbeU"{,"nLnT dated 12 1] 2012 p..L:SBd in the SLchct
. case. The o;sex‘atwe fams of the iu:inr‘mu Mw"’\ vmr' f.mm-% agu M-ueamma@ H3 Lm&lm t=

ny 1) . Appomtmcnts l?cmo. ,th ,,mnl T’rnm rmcms s A npnmtmvm\
PR b ot
LR e rcmowla and p1 omm;mns musL be madu m d(' coz aance wuh m,~ law

C=

an ’mc rmcs mndc fhere\.xnchr lwhcn, 10 sw‘l law or m)e exis

'£ -3-‘11 :

and tho nme,tter!has-‘bc,cn cft to du:xe. Lon sw.wh dxscrctxou must be

C\GI'ClSCu J.Il E\ st

dlc‘pt_ibhq m't»vr.c.,t" g i
Tenu_kfcl !poatm'v '.nn'd;-. namm Whe'x thc nrdma:y tcnu_re fo. a

., R
"-4-.. q,.‘ ’ -

p¢stmv ha.s betn sp*:c ucd .n thg, Taw: 01 nles made thcvcund

such tcnure p:ust bc lepr'tc,d and cannot bc vmcd b)be‘)t for

[

compc,lm.g J.ﬂd.‘Ona, umch sh\mld be 1ecordt:d in WnUﬂg, and are

.,f-—-—-‘")""' )udlc'ull\/ chmmblc K L ‘{ -. L ‘;' ;

111) Il}cUEI ?}de Cxw‘. rvants owc thelr ﬁrst * {md .oremovt

allcgwm. to the law ana thc‘ L,onbtlruuon Ihc' are 001 bound t0

obey o:dms fxom “lUuI‘lOl"‘.Whlbh are 1;& gal c»r ar not in.
i i B

accm-dance with “acee 'tcd "11'.1.\ nv a and- rule Ha&ud nonns msu,ad

i °U011 smmho 'thc;- musl rc‘“md tben Opm cn and if ncccs el

dmsml R

OSb.{Oﬂ“ceru :honh, not be postco as OSD c:*-:cpt for \,ompelln*n
Sl reasoms; wh,uh nnst .be -Tecorded . in writing and are judicially -
U n r\.vu.wabic. Ifat a.l ”;p.mcsr 15 104 bu posted as OSD; such postmr'
NN bhOLﬂd “be- for .the aiimurn pcnod posubl(‘ and if° Lhcw is ¢
o aucxplmarv mmnrv going. on.
R ,complatec‘. 4l the cmhc" .
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GOVERNMENT OF PAKISTAN
Cabinet Secretariat
ESTABLISHMENT DIVISION
(. F.1/11/2012-Lit-IV | B “Tslamabad 1 31 January, 2013.
OFFICE MEMORANDUM
jubject:  ORDER PASSED BY SUPRENE_COURT OF PAKISTAN IN CONST.

PETITION NO. 23/2012 FILEL: BY MS. ANITA TURAB AND OTHERS
VS, FEDERATION OF PAKIS AN DATED 18,10.2012

. | The undersrgned 1s dxrected to refer to the subject cited above and to say that
" he Supreme Court of Pakrstarr has enunerated certain guiding principles for depoliticizing
he public service vide its Judgment dated 12- 11 -2012 passed in thz subject case. The

)peratxve parts of the Judgment grven ‘vide para-22 are reproduced as under:-

O Appointments, Removals and ‘PromotionS' App«*-intments, removals

; " and promotrons ‘must be made in accordance with the law and the rules
" made thereunder, where no such law or rule exisis and the matter has

.;'been left to discretion, such discretion must be exercised in a

structured, transparent ‘and. reasonal;‘e ‘manner and in the public

. 1nterest.

(11) N 'I‘enure posttng and tra*tsfer When the ordmar) senure for a posting
‘ has- been specrﬁed in the law or rules made therzunder, such tenure
must be respected and cannot be varied, except for compelling reasons,

which should be reeorded in writing and are ]Udlc ally reviewable.
(i) Illegal orders: Civil servarts owe th(.’,l'l ﬁrst and i remost allegrance to
- the law.and the Constitution. They'at :('mt bounc. to obey orders from
superiors which are illsgal or are not in accor lance with accepted

practices and rule basec- horms; instead, in such : :ituations, they must

record their opinion and. \f necessary, dissent.

(tv) OSD Ofﬁcers should 1ot be posted as OSD eszept for compelhng
Y reas ns, whlch must ne reeorded in writing and -are Judrerall

: revrewable If at all an officer is to. be posted &5 OSD, such posting

should be for the m-. rrrmm perigg..possible” and if there is a
drscrphnary mqurry gomg on against him, sw:h inquiry must be

completed at the carlies:.
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tenute zad transfer or the ofﬁoc:r::x BS- 17 to BS-22:- St
a) The norm*xl t;nure “specified must be res wc*édund mity 'nil"; be vaizd o sxcept
. -for compelling-reasons which sheuld be recorded in wmm0 and would be
i defendablé if subjected 1o judicial ferutiny. . i
1" . b) The officer appojnted oa a oo,t"bc allowcd to cam at_least om. An'\uu.
© Yerformance Evaluation Report. + .

Lo _ L N §
;:\;' . ‘. f , . . 'v', ‘ '__~ s . |.' R % A _\ g;z  &
o . ‘ ' o AR S L Al 6 -}
L * T : : e i PR 'i’ii lll o .- B
) 2, ﬂ.\, Suprenu. Court lm:. lul(hu peconnizad the nccd fm l.n".!rmc‘,‘1‘3"'-\‘.1“'-'”“ . :
- making in relarinn 1 rennre;) annrnnmmnr ™ nmrul prumnrmn nnrl Uhiy l'fn.m.xin\ ruted S H
v baged and is not- -,usm'pnblr- tn ’ub(n mnr.:, nr -"‘JSH'IHP nnrl unrfltfrm.l c‘m ! ' A
i . ) . .. . ,~ . ¢ | . ."E L e a . I :.'4' :‘

Ct R [ 5 :
S 3008 T In view of the forubom lle fc,llov. u’« ;ﬂtudelnic_, have bv t.n ei
[ * 3147 ¥
R Establistment” Division’ s$O‘£vI\‘c-4/lO/ 012-E-2 1 er, 4l : - B
g W "..’..;.,.enoloécd) with- the appmval of Fc cn' :1».1.‘...».1({ For atn'c,t' wmpluu e of Lhc bu}:'rbnle
Uhf " "@ourt orders, dated 12,1180 While passing ary suéh. ordwvg reiatl. :dv te ‘c“pmmmumm ;

toooo - T) The officer should not be posted: a5 OSD cmc,pl for cmnpcllmg reasons, oo
R L usually for training, temporary’ 1nc‘.£m<.m.y of extreme hurdship.and teansit i
B .'ptnOd tor minlmum posslblﬂ thrne Wil die reasots o be icwmded i m.lmb o
e 2y There — st ﬂu.....al)duv —for_-unilaterar,” smcndc.r .;of . ,ch.._.ofhccru.._b) -..v-,.‘..._ﬂ...:... :
e Ministrias/Divisions/Provineial Governments and they are requcsted to yefrain .-

from -this practice.. Howevcr, even if-they intend to chmaf* the officer,, matter

‘i-rhay. bé taken up- “with;the [Estabizshment Division;. in case of APUG and : v
) Iudc.r..l_cmploycc., and. \vuh respective Provincial- DLpr.llm ents dcahnz, .\Auh...ﬁ_._‘__....._
scmcg matters of. tho Oﬂ'lCt‘:l for appropriate action. ...

e s un.—--- -

w i . Auenrxon of a.ll the Mxmstne.»/vaxs;ona/D»puUncnt</0rganxzdnom 18 also P e e
“v e invited to the existing provisions contained in the constitution of Pakistan; 1973, Rulus ot

"_“}Busnn,s 1979, Paklst.m I’cnal Coclu. 'xnd Com uct Rules, 1964 'lhc rul._vmt :.\tmu are -
--f'"‘u.s und-.r' : : ST .

i,

‘1973 Cuuu'wuu Llu. ‘Lppumum.n: o - .md tisc '“andluons o‘ senrice ot P:}.x..c.m are

'"’"“'"‘ "‘du._r:mmcd*m u. ah:x rh mugh mes vxcxz of- Pnrh.«.mr at—— - t : - f-,#' ‘—.“ e e o

(1) To cn;o" tie protection of law and. to be tréated in sccordance
i i wich law s the inalienable oght of cvery citzen, wharever hemay be, - - -
and of cvcry other pcr.\on fuL th\. dme bcmg within T’n‘a.,tf\n
SEE I p'\mcular' : B A
"(2): do: detion, demmcnm o) \Le hfc hb\.:Lj’ Dudv )cpumuon or
e 'ofan) person sh' J.l be taken echpc in accozdance with lave;

.“'4. j{i bt ofmdmdual_, w0'be dnqlt with in .1ccmdancc mth law. ct-..

ey

(b) no’ D-"tamn shall be' nrcv"\rcd tmm ot bc hlndc <.d in L.umg, Lh’l
. whu.hxs notpto}ubxtcd bv wwsand o : oo
~(c) 0 peson shali Eelcom, 1~Uei o do 1h:1L which mae I;W oocs ot
- xcqmu.h.lm todo’, . L L : : SR ‘
'S¢ cuut*r of pc:.,ox I‘\:o pcnon shall be epn\ cd of hf.> o hbc:rv swc in
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2. - The Supreme Court has further recognized.".the need for ensuring that decision making

in relation to tenure, appointment, removal, pretnotion and transfer rernains ruled based and
is not susceptible to arbitrariness or absolute &1 urfettered discretion.

MR AR
L2 Dl

PRI

3. In view of foregoing, the following guidclines have lcen circulated vide : E
Establishment Division's O.M:No.4/ 10/2012-E-2 dated 26™ December, 2012 (copy cnclosed) 1
with the approval of competent authority for strict compliance of the ©upreme Court orders,

dated 12.11.2012 while passing any .sucly orders relating to appointment, tecnure and transfer

of the officers in BS-17 to BS-22:x " . | - ,a

a) The normal tenure spetified must be respected and may not be varied except for
compelling rc;aSoné' Wlii’ch}should be recorded in writing and would be defendable
if subjected to judicial scrutiny. _ ' —_—

b) The officer appointed” on a post be allowed to earn ut least one Annual -
: Performance Evaluation Repot. : _ o

¢) - The officer should not be posted as OSD except for compelling reasons, usually
for training, temporary inefficiency of ‘extreme hardship wnd transit period for
minimum possible time with the reasons to be recorded in writing.

d) There is no ~ space. for unilateral surrender of the- officers by
‘Ministries/Divisions/Provincial Governments and they are requested to refrain
from this practice. However, even if they intend to change tne officer, matter may
be taken up with the Establishment Division, in case of APUG and federal
«: . employees and with respective Provincial Departments dealing with service
" . matters of the officer, for appropriate action. i '

P4 Attention of all the I\@rﬁstries/Di~visio'ns/D'epartmenté/Orgainizations is also invited to :
“the ‘existing provisions -cont ined in the .Constitution of Pakistan, 1973, Rules of Business, o

14’1973, P'gkistzih‘,Penal Codé,»'f:ii.d Conduct Rules, 1964. The relevant extracts are as under:- -

The Constitution of Islarhic i{epublig'of_ Pék.ist‘an 1973 In terms of article 240 of the 1973 - Ey
.- Constitution the appointment to and the corditions of service of Pakistan are determined - -
" " inter-alia through the Act of Parliament. o , E]

“4. Right of individuals to be dealt with in accordance with aw, etc.

37 (1) To enjoy the protection of law and to be treated in accordance with law is
the inalienable right of evsry citizen, wherever he raay be, and of every
..:_other person for the time b2ing within Pakistan.
. @) In particular:- , .
“ i(a¥ no action detrimental to tha life, liberty, body, reputation or property of
.3 any person shall be taken except in accordance with iaw;
{bj no person shall be prevented from or be hindered .n doing that which is
F.o.. mot prohibjted by law; and ' : ’
() no pefson.shall be compelled o do that which the :aw does not require
him to dé:- ' :

'.,_’5:“".:’3.';'}1 %9 . Security of person. No perscn, shall be deprived of lise o liberty save in
-accordance with law” SR . ‘
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WAKALAT NAMA

IN THE COURT OF /X £ KX gewwdg /wbwcﬁ lpﬁ/mﬂsﬂf

/@@o/z wd - Ko

Appellant(s)/Petitioner(s)

VERSUS

657‘/'(;( /é /< K 64 - Refpondent(s)

1
I/'We _ /}/y e "é(/d‘/“/zz do hereby appoint
Mr. Khaled Rehman, Advocate, Supreme Court, Mr. Muhammad
Amin Ayub & Muhammad Ghazanfar Ali, Advocates in the above
mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
. this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
~ proceedings.

AND hereby agree:-
a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part

of the agreed fee remains unpaid.
In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
‘me/us and fully understood by me/us this

o

NI 2

PO e ~.
ignature of Executants
Khaled Rabman Yy
’ C- Oy 2
Advocate, . 6 /085 4
Supxeme Court of Pakistan <~/ /o1 - y£E8813- 3
& s ol -0318 922967

Muhammad \ % Ayub
Advocate, High Court

& | i

Muhammad Ghazapfar Ali
Advocate, High Court

4-B, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458



