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Abdul Mumr Khan, Ex Extra Assistant Commrssloner, Peshawar

1.

2'

Department CIVI| Secretarrat Peshawar

vemnrsanne ......,.......,...Appellant
 VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat'Peshawar.
Govt. of Khyber Pakhtunkhwa through Secretary Establishment

: Respondents

APPEAL UZS 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL _ACT 1974 _AGAINST THE _ORDER/DECISION
COMMUNICATED TO THE APPELANT VIDE LETTER' DATED 17-
08-2022 (RECEIVED BY THE APPELLANT ON_ 21-10-2022)

WHEREBY DEPARTMENTAL APPEAL OF THE APPELLANT FILED
AGAINST THE ORDER DATED 04-03-2003 HAS BEEN FILED

: PRAYER -

on’ acceptance of this appeal the |mpugned Order/deCIsron conveyed
to the appellant vide letter dated 17-08-2022 and order dated 04-
03-2003, may kindly be set aside and the appellant may kindly. be '
ordered to be reinstated in service with aII back benefi ts

Respectfully Submltted.- ‘

1.

That the appellant being qualified was in_itially appointed as -
Inspector Income Tax under the Federal Govt. in the year 1980 and
later on, upon the recommendations of Khyber Pakhtunkhwa Public
Service Commission was appointed as Tehsildar in the year 1982,

With the passage of time, the -appellant was promoted and

appointed as an officer in regular PCS (Executive Group) BPS-17 on
25-11-1992 and since enlistment, the appellant performed his duties

~ with honesty and full devotlon and to the entlre satlsfaction of his

hlgh ups.

. That the appellant was deputed to Natlonal nghways Authority as

Land Acquisition Collector on 15-04-1998 and in the year 2002

landed in enmity causing imminent danger to his life, coupled with

the fake warrant of arrest of NAB authorities which fact has also
been referred by the Apex Court in its ‘order dated’11-03-2010,

which forced the appellant to move away along with his family. In
the mean while departmental proceedings under KP Removal from
Service (Special Powers) Ordinance, 2000 and KP E & D Rules 1973 .
were initiated against the appellant resulting in his Removal from
Service Vide Order dated 04-03-2003. (Copy of Order dated 04-03-

2003 is enclosed as Annexure A).
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. That on 17-04-2006, the appellant surrendered before the NAB .

authorities and after conclusion of trial, the appellant was convicted
by the Accountability Court and sentenced to 4 years R. I. and fine
of RS. 8,25,00,000/- or in default to suffer S. 1. for two years vide

~ Judgment in Reference No 8/2007 dated 25-07-2007, and was

acquitted in other two references. The appellant filed appeal against
the Judgment dated 25-07-2007 on 01-08-2007 before the
honorable Peshawar High Court Peshawar. (Copies of Judgments

dated 25-07-2007 & appeal dated 01-08-2007 Is _‘enclosed as

AnnexureB & C). . , ,

. That after the enmity was patched up through the elders, the
-appellant preferred departmental appeal on 17-03-2009 which was

rejected on 07-04-2009, where against the appellant on 04-05-2009
filed Service Appeal No 729/2009 before this honorable Tribunal but
the same was dismissed on 13-10-2009, as the conviction of the
appellant was in field. (Copy of departmental appeal dated 17-03-
2009 & Judgment dated 13-10-2009 Is enclosed as Annexure D
& E). e .

. That against the Judgment of this honorable Tribunal dated 13-10-

2009, the appellant filed CPLA before the honorable Supreme Court
which was dismissed for the reason that the conviction of the

appellant was in field by that time vide order dated 11-03-2010.
(Copy of CPLA & Order dated 11-03-2010 is enclosed as
AnnexureF). =~ . ' i

. That in the meanwhile the appeal filed against conviction by-the

appellant in the Peshawar High Court, Peshawar was accepted by
acquitting the appellant and setting aside the conviction vide
Judgment dated 09-09-2015 and even CPLA filed was also dismissed °
vide Order dated 26-01-2017. {Copy of Judgment dated 09-09-
2015 & Order dated 26-01-2017 Is enclosed as Annexure G).

. That after acquittal, ~t'he'appellant again filed departmental appeal

but was again rejected on 30-12-2015, where against the appellant

again filed Service Appeal No 1436/2015 before this honorable -
Tribunal but the same was also dismissed vide Judgment Dated 24-
12-2018, totally ignoring the acquittal and other circumstances

involved in the case. (Copy of departmental appeal, Service

Appeal & Judgment dated 24-12-2018 O is enclosed as

Annexure G, H & 1). ' -

. That thé appellant ‘again approached the Apex'Court by filing CPLA

No 673/2019, which was withdrawn with permission to seek remedy
before Provincial Govt. vide Order dated 28-03-2022. (Copy of

Order dated 28-03-2022 in CPLA No 673/2019 is enclosed as
Annexure J). - ' : :

. That the appellant again preferred departmental appeal vide diary

No 674 dated 16-06-2022 for his reinstatement in service which was
filed, sane keeping_in view the permission granted by the
Apex_Court, any legal however copy was not provided to the
appellant and the appellant was constrained to file application on
20-10-2022 for providing him copy of rejection order and finally
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copy of rejection order was provided to the appellant after

application on 21-10-2022. (Copy of departmental appeal,
application dated 20-10-2022 & Letter/Order dated 17-08-2022

is enclosed as Annexure K, L & M)

»

10. = That the impugned Order/decnsion conveyed to the appellant
vide letter: dated 17-08-2022 and order dated. 04-03-2003 are
against the law, facts and principles of Justlce on grounds inter-alia
as follows:-

GROUND S:--

A. That the impugned Orders are illegal, unlawful wnthout lawful’
' authority and void ab-initio.

B. That mandatory provisions of law and rules have been badly
violated by the respondents and the appellant has not been
treated according to law and rules in violation of Artlcle 4 and
25 of the Constitution.

! ‘ .

-C. That the |mpugned orders.are in total disregard of the Iaw on

the subject’and as such void ab- lnltIO

D. That ex-parte action has been taken against the appellant and
has been condemned unheard

E. That the appellant. was proceeded against, under double

- enactment of RSO 2000 & KP Civil Servants (E & D) Rules

1973 which renders the impugned order void against which rio
hmltatlon runs.

F. That due to enmity coupled with fake warrant of arrest of NAB
authorities the appellant with his family members exiled from
the scene which was culminated into h|s removal by way not
known to law.

G. That Section 3 (a) the RSO 2000 provides departmental
proceedings on habitually absenting only thus the impugned
~ orders are void being not mandated by law.

H. That even otherwise no notice as per required in case of
absence was sent on home address of the appellant hence too
the impugned orders are liable to be set at naught.

I. That this honorable Tribunal has accepted the like appeals
including Service Appeal No 1113/2007 titled as Syed Gul
Jamal VS Govt vide Judgment dated 22-05-2008 holding that
removal is not proportionate to the guult of absence. {Copy of
Judgment dated 22-05-2008 in Service Appeal No
1113/2007 is enclosed as Annexure N).

J. That one Sher Hassan, Assistant involved in murder case was
removed on the. allegations of absence of more than seven
years vide order dated 11-12-1999 and was reinstated by the
department on 23-09-2004 with all benefits condoning the
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o delay even, while the petltloner is treated dlfferently (Copy:

of Order dated 11-12-1999 & Letter/Order dated 23-09-
2004 is enclosed as Annexure O). .

) ‘ ¢
. That the charge of corruption was never substantlated, being
- acquitted from such charges by the Court of competent
: ',jurlsdlctlon

(€]
AN

L. That f ling of appeal before this honorable Tribunal prior to
~ acquittal was futile exerclse having no value in the eyes of law
- besides giving fresh cause of action to the appellant

M;That the allegatlons Ieveled against the appellant were never
* . substantiated as no one was examined in its support, thus the
appellant has been punlshed for no fault on his part.

N. That as per the recent pronouncement of the Apex Court in
. case of adverse order, the other party is required to be heard
as enunciated under the prlncnples of natural ]ustlce

0. That the alleged absence was not willful and deliberate rather
was due to circumstances compelling in nature and awarding
major penalty on the allegatlons of alleged absence is very

- harsh. :

.P.',That no . charge sheet and show cause notlce were
communlcated to the appellant. :

Q. That the appellant was not afforded the opportunlty of'
y personal hearlng in violation of Article 10 of the Constltutlon

R. That since lllegal Removal from servnce, the appellant is
; Jobless :

S. That the appellant seeks the permlssmn of thls honorable
. tribunal for further/addltlonal grounds at the time of
arguments ' f

lt is therefore prayed that appeal of the appellant may klndly be
accepted as prayed for in the heading of the appeal.

Any other relief deemed approprlate and not specif'cally asked for,
may also. be granted in favor of the appelliant. .

Dated:-04-11-2022 _ . ' -Appellant
- S Through

Fazal Shah :ﬁohmand

Advocate
- Supreme Court of Pakistan -
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1. Constitutlon 1973.
2. other books as per need

CERTI FICATE:

- Certified that as per mstructnons of my cllent no other Serwce Appeal on
the same subject and between the same parties has been filed previously
or concurrently before this honorable Tribunal,

ADVOCATE

i

. AFFIDAVIT

I, Abdul Munir Khan, Ex Extra Assistant Commissioner, Peshawar, do
hereby solemnly affirm and declare on oath that the contents of this
~Appeal are true and correct to the best of my knowledge and- belief and
‘ nothmg has been concealed from this honorable Tribunal. ‘
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Service, Appeal No /2022 |

Abdul Munlr Kha. ..... R ;.....'...A!;pellant ’

CoVLIN ) 1 ———————————————— 1 1) T[S

Application for condonation of delay if any
i i ‘
Respectfully Submltted -

1. That the accompanymg appeal is bemg fi Ied today in which no date
of hearmg has been fixed so far

2. That the grounds of ‘appeal may be ’considered as integral Part of
‘this application besides the applicant pursued his grievances before
the Courts/tribunal constituted for the purpose consistently.

3. That since the impugned order is void ab-initio being péssed in utter

- violation of law and rules on the subject and even the impugned
order was not communicated to the appellant In-time rather the
appellant obtained copy of the same after he submitted application
for the same on 21-10-2022 through his own efforts and as such the
instant appeal is as such well within time furthermore lis are to be
decided on merit instead of technicalities.

4. That no evidence of ahy sort has been collected in support of the
allegations besides departmental appeals of the appellant are st|II
pendlng before respondent No 1. :

5. That law as well as the dictums of the superior Courts also favors
dec:smns of cases on merlt

: lt is therefore prayed that on acceptance of this appllcatlon, the delay
if any in flllng of appeal may kindly be condoned.

Dated:-04-11-2022 S . Appellant
‘ . - Through
R Fazal Shah Mohmand
' ~ Advocate,

. Supreme Court of Pakistan
- AEFIDAVIT

I, Abdul Munir Khan Ex Extra Assrstant Comm|55|oner Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this A Application, are true and correct to

the best of my knowledge and belief and nothing has been concealed from this
honorable Trlbunal

DEPONENT
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. GOVERNMENT OF NWFP '- @ “
ESTABLISHMENT DEPARTMENT A '

Dated Peshawar the, 04 3.2003.

o] R DER: | S .
NO: SOE-II(ED: (381)[92 " Whereas Mr. Abdul Munir Khan, PGS (EG) BS-17

absented himself from .duty with effect from 17.1.2002 without leave when he was

serving on depL tation- as LAC In" the office’ of Dlrector (LM&IS) National nghway
Authority Bara Banda: Risalpur ‘

AND WHZREAS a notice was Issued to him on his home address through DCO
D.I.Khan vide let:ar No: 50E- II(ED)2(381)/92 dated 11.9.2002 directing him to resume

duty within 15 days of receipt of notnce and mtlmate cause of his absence or apply for

leave accordlng 1 rules

AND WH FREAS since the officer did net report. for duty within the ‘stipulated
pcnod the noti:a was publlshed in Daily “AAJ” and “bTATESMAN” on 15.12.2002°
directing him to -asume duty within 15 days of publication of the notice and intimate the

cause of his absznce falling which ex-parte decision would be taken against him under
the relevant law, -ules. o ' ' '

AND W“LREA‘—‘ the stlpu!ated per*od ey'\lred on 30.12.2002 and the officer did
not resume duty. ' - '

NOW THEREFORE, the Competent Authority under the NWFP Removal .from

Service (Specla. Powers) Ordinance, 2000 read with Rule -A of the Efficiency &

Discipline Rules 1973 has been pleased to order the “Removal From Service” of Mr.

- Abdul Munlr Khan, PCS(EG) BS-17 the then LAC in the office of Director (LMBIS) NHA,

Bara Banda Rncalpur, with effect from 17 i, 2002/ o

SECRETARY ;
ESTABLISHMENT

ENDST: NO: AND DATE OF EVEN.
Copy forwarded to :-

- Accountant General NWFP, Peshawar, :
Director-(LM&IS) NHA, Bara Banda, Risalpur.
- Mr. A\bdul Munir the then LAC, NHA House No.371, Street No.22.
Sector 2-E Phase-5, Hayatabad, Peshawar,
SO(Secret)/(Estt-I)/(Admn)/EQ, ERA Department *
PS Lo Chief Secretary, NWFP. .
PS t. Secretary Establishment.
PA :2 AS(E)/DS(E).Estab: Deptt: . B
+.Bill Assistant, EA&D. o . L NLa ,
Offize order flle. - ) '
0. .Penonal flle of the ofﬂcer, . . L ( W\ My

; (RA HID KHA
Su.txon Oﬂlcu (1E- II)

[N\ I =Y

,,,,
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ACCOUNTABILITY COURT NO Il, NWFP, ﬂ

PESHAWAR ' b

- _ Reference No. 8/2007 _
Staté.‘.....f:......;..’.’..........Z..Vs..; ..... i Abdul Mumr Khan S/o Jehang1r
Khan, |

(LAC Motor Ways), R/o Bahadau Pamala

DlstnctDI Khan,
REFERENCE UNDER SECTIONS 9/10 OF-THE NATIONAL
| ' ACCOUNTABILITY ORDINANCE, 1999

JUD@MENT

Sl Accused Abdul Munu Khan S/o Jehangn Khan, (LAC Motorways),
| R/o Bahadau Paniala, District DI Khan i is facmg trial in reference
No. 8/2007 for the offence of corruption and corrupt practices
pumshable u/s 9/10 of National Accountab1hty ordinance, 1999, . -
Brief facts are that the govemment launched a project known as
Islam'xbad Peshawa1 Motorways Pro_]ect i.e, M-l for the
. constructién of Motorways on an area the Iength of which was. 154-
54 KM and the same motorway was to pass through five dlstucts -
namely Swab1, Ma1dan, Nowshera, Cl1a1sadda and Peshawa1 of the - |
o ‘""'"NWFP Compl'unts were received with 1ega1d to ma1p1actlces and
1llegal1t1es, committed during. the process of determination of
: compcnsatmn of the acquired land payments of the land to the .

, affected persons
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investigation revealed that_ saccused Abdul Munu ,w1t:h the
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connivance of other co-accuscd fiaudulcntly changed the .
clas31ﬁcat1on and catcgonzatxon of lands ‘and did not consider one
yea1 average statcment during assessment of price of the land and as

such accused alongwith hlS co-accuscd awarded enhanced rates and

'thcleby caused a loss to pubhc cxchequer to the tum of

Rs.8,21,18,11/-. The details of Awards, made by the accused w1th
regafd to the land mentioned above are -given on the first page of: thc
ongmal reference. As act of he accused was fa111ng within - thc '
meaning of conuptxon and con'upt practices punishable w/s 9/10 of .
national _accountab;hty ordinance, 1999 thereof against him
reference was filed. | .

Pzev1ous1y accused abscondmg in the case therefore, agamst him and
his co-accused reference was filed and the accused was ‘preceded in.
view of section 512 Cr.P.C. when the accused was arrested, agamst
him, supplemcntary reference was filed for conducting trial agamst

him. Supplcmentary reference is available on page 53 of the regard.

Itis® to note that in thus case trial was conductcd by the Ex-.

Judge accountablhty Court No. III, Peshawar (Attaul]ah Khan) but

before pronouncing Judgment Judge accountab111ty court . I

- Peshawar was transferred sc_ the present case was entrusted to this

court for-the purpose of disposal vide order Cr. Mise. No.8/92007 =
dated 2.3.207 by. the august Peshawar high court Peshawar.. On
receipt of ‘suppicmentary challan (Reference) accused was
summoned from Jail and against him charge was framed on 8.8.2006
by the leamed judge accountab1l1ty court No. III Peshawar. As thc

accused did not surrender to the charge therefore NAB/Prosecution
was asked to ‘produce evidence against accused. Prosecution
produced 8 PWs in all. The brief descrlptlon of evidence of each PwW

is gwen hereinafter.
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PW Iis. Manzoox Ahmad stenotyp1st National H1g11 ways authonty
Peshawa1 According to h1m he served NI-IA as stenotyplst up to
June 2006 at district Nowshera and thereafter his office was slnfted- '

to Peshawar, His duty was to. act as stenotypest and also to keep

| Enghsh record cons1sted of Nonﬁcatxons ete pertammg to awards of

~the lands for the purpose of construction of Motorway. Before him

'che above record was to keep by one Umar Said Girdawar whe1eas
some of the record, after the retirement of Umar Said Glrdawar used
to be remained in possessmn of accused. He in his statement
plOdUCGd some notifications and also thc 1cquucd one ycar average

statement with 1egard to the land in questlon This thness also |
p10v1dcd to the I.O copies of acqmmtance Roll and One year
aVerage statement of the Muzas i.e. Mer alcandar, Mola Ka]ay, Banda .
cha11 Belu am Kalay, Kheshkl Payan, Kheshki Bala and Kotarpan

Copy of the Notification dated 19.7.2001 regarding the transfer of |

_accused was also produced by h1m which i is Ex. PW-1/1. Cop1es of

the Notlﬁcauon U/S 4, 6 and 17, one year average (Nulchahi), one

year average (Shah Nehr1), one year average (Banjm Qadeem) kind.
wise hst and award No. 18 dated 2.11.1998 of Banda Chail
cons1sung of 14 sheets appearmg at pages 45 to 58 of the reference -

.Book Ex. PW-1/4,

PW-2 is statement of Sahar Gul assistant” secretary Board of -
Revenue Civil Secretariat Peshawar, He in his statement prd‘duced a
letter No.27526/Rev.V/M. Way dated 22.11.2001 which is Ex.PW-
2/ 1 and is available on page 601 of the reference book. Per this letter

" the LAC is 1equ1red to appxoach Board of revenue for approval if the :

compensatlon amount exceeds Rs.20 laces. v
PW-3 i{s Rahmanuddin Patwari Halqa Jalozai Nowshera. Per him
vide mutation No.5840 attested on 25..6.99 land measuring 562
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kanals 15 marlas in Mauza Kotarpan was acqulred for a sumr of

, Rs. 39,97, 104/— for the purpose of eonstructmg Motorways dee" ; :

Mutatlon No.3011 attested on 2. 1 99 land -measuring 490 kanals -
16ma11a§ 81tuated in Muza Merakandar was acquired for a sum of _‘

Rs.4,35,052/- for Peshawar Islamabad Motorways Project. Th1s PW

pxoduced relevant revenue record cons1st1ng of reglstrauon of

Mutations, Khasra Gudwan and one year average kind wise. The‘-

photocopies of the: same‘ were already ‘on the file ‘taken into -

possession by the 1.O and Khasra Girdawari from Khareef _‘1996 .to'
Rabbi 2000 of Mauza Merakandar is available on page 206 of the
reference -and is Ex.PW-3/1, 'Oﬁe year averege of Nulchahi land
from 9.2.1997 to 10.2.1998 of Mauza Kandar is available on page
203 and is Ex.pW-3/1. One year average of Shah Nehri land from
9.2.1997 to 10.2.1998 of Mauza Kandar is avallable at age 604 and'

is Ex.PW-3/3. He also produced one year average of Barani land of ;

Mauza Merakandar from 9.2.97 to 10.2.1998 Wthh is one page 605

of the reference book and is- Ex. pW-3/4, One ‘year average |
consolidated from 10.2,1997 to 9.2.1998 of Mauza Merakandar
ava11ab1e at Page 607 is Ex.PW-3/6, he also produccd one year |

average Ba1 ani land from 10.2.97 to 9.2.1998 of Mauza Merakandar
which 1s on page 609 which is Ex.PW-3/7. Copy of mutation

No 3021 was also produced by h1m appearmg at pages at pages 610.

to 622 of the reference book which are consisting of 13 sheets and is

Ex. PW-3/8. Copy of Khasra Girdawari of Mauza Kotarpan was also’
ploceed by this PW on page 634 to 637 of the reference book .

conststmg of 4 sheets and is Ex. PW-3/9

PW-4 is Syed Rasool Shah ‘who in his statement stated that v1dev'

mutation No, 10507 dated 29.6.1999 land measuring 585 kanals 19

marlas in village Baran Kalay was acquxred for Islamabad Peshawar
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. Motorway. for Rs.2,0'1,32,4'75_/;-. He in his statement stated that all
' the lands in this village are non-commercial and Shah Nehri kind..
I—Ie also produced in his statement Khasra C‘urdawan, one year _' :

-average ava11able on the ﬁle 'One year average statement from

21.8.99 to 20 8.2000 of Mauza Behram Kalay was exlnblted whlch :
is Ex PW-S/] In last para ‘of his examination one year aVerage' ’
statemtn for the period 14.11 96 to 13.11.97 which is Ex. PW—5/2 |

'PW S s Goha1 Ali Patwari Halqa Akbarpura who dunng the

televant time. was posted at Patwari Halqa at kheshk1 Bala D1str1ct o

Nowshera Accordmg to hxm vide mutat1on No. 4830 attested in the

~year 1999 land measunng 250 kanals 13 Marla in Kheshkl Balan

was acquir ed in cons:deratlon of Rs 19,82,975/- for the construction

‘ of Motorway He produced copy of mutation wh1ch is Ex. PW-6/1

and havmg page 32 on fi le He had prepared one year average of

Mauza Kheshki Bala for the period 14.11 .92, This Ausat Yaksal was N
‘wuh 1egaid to the land Shah Nehri in nature which is Ex. PW-6/2 |

Ausat Yaksala pertaining to 'land Ban_]ar Qadeem is .Ex.PW-6/3

while Ausat Yaksala _relating to Makhloot kind is ExPW-6/4, The =

notification of acquiring of land is Ex.PW-6/7 havirrg 18 .sheets.
Khasra Gndawau for the year 1995 to 1998 was also produced by
him wlnch is Ex.PW-6/5.

PW-6 s Autangzeb Khan DCO Per Him was ass1stant :

‘commissioner Nowshera in the year 1998 and he was appomted as

local commxssroner for the determination of land alue of the land in

quest1on but mean while his transferred was ordeled therefore he -

. could not subn'nt report.

PW 7 is Jamal Abdul Nasxr Patwan Halqa tajobaja, Durmg the .

‘relevant period of acqu1s1t10n of land in questlon ‘he was posted as
Patwan Halqa Banda Chaﬂ and Mauza Mola Kalay d1str1ct _
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_ | | -t 2)
Nowshera. Per him 27 kanals 6 marlas of land in Mauza Banda Chail -

was acquired for Islamabad Peshawar Motorway, Project and an area

of 264 Kanals one marlas was acquired m Mauza Mola Kaly.

Mutatmn No. 1424 was attested on 12,12, 98 for an amount of
Rs 19. 06 .240/in favour of Islamabad Peshawar Motorway, Mutatxon
No 360 in the year 1999 was also attested for Rs.37.62,625/- in
Mauza Mola Khasra girdawari from Rabbi 97 to khareef 99 was also
placcd on the file having Ex.PW-8/3. Khasra girdawari from. Kharecf
97 to Khareef 99 of vxllage.Mola Kalay is Ex.PW-8/4. One year
average statement for period 14.1 1.96 to 14,11.97 of Mauzg Banda
Chail (Chich) is' Ex.PW-8/5 whereas one year average sfatomonf K

from 14,11.96 to 14.11. 97 of Mauza Mola Kalay is Ex PW-8/6.’

PW-8 is Qamar Zaman mspector special Branch Peshawear who
conducted investigation in the present case. Per him there was
information that in the Islamabad Peshawar motorway project the
LAC fixed exaggerated amount about compensatlon which was to be
paid to the landowners whose lands were to be acqu1red for the' -
purpose of construction of Motorway. He stated in his statement that

duting preliminary investigation accused Abdul Munir avoided his

lawful arrest and against him warrant was issued by Chairman NAB

Islamabad on 4.5.2002 wh1ch is Ex. PW-9/1 having page . No 17.
During investigation this PW took into possession revenue record
ﬁom the - offices .of LAC, NHA and revenue c1rc1e of d1stnct'

Nowshera. The record txansplred that accused Abdul Munir .

announced awards of lands measuung 490 kanals 16 marlas for the

 construction of Rashakai camp office. In_ Awar 77 kanals 6 marlas in |

Mauza banda Chail was made. In Award 77 kanals 6 ma1las in
Mauza Banda Chail was made. In award from land measunng 264

kanals one marla at Mauza Mol aKalay district Nowshera, awald for
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12,

13,

14,

15.

[ e

land - measuring 388 kanals at village Kotarpan weré made.
According to him during fixation of rates of the land subject matter
of the awards, accused Abdul Munir ignored the rates mentioned in

one year ‘average statement, The accused had also changed the -

: class1ﬁcatron/kmd of land by declaring some of the land being a

commerc1a1 and res1dent1al and in tact that was not 50. And as such

caused huge loss to the pubhc exchequer,

This PW also stated that the accused failed. to obtam sanctmn of
SMBR because the cost was more, than Rs 20 lacks and in case the
cost exceeds Rs.20 lacks, sanction of SMBR is csscntlal. Hc
recorded statements of PWs u/s 161 Cr.P.C. and then submitted final
report to tine Chairman NAB lIsla’mabad'. The final repot is Ex.PW-
9/2. Feeling himself satisfied, the chairman NAB ordered the filling

~of 1eference The 1eference is Ex.PW-9/4.

When evidence of the prosecutlon was recorded thcrcafter statement

of the accused 1n v1ew of section 342 Cr.P.C was recorded on

' 16.10.2006. The accuscd demcd ‘entire case. of the prosecutlon In

defence he filed a statement u/s 265 F Cr P C. whlch is available on

the file on page 865, Accused Abdul Munir got recorded his

statement on oath in view of 340 (2) Cr. P. C on 7.4.2007 and

19,5.2007.

learned special prosecutor NAB (F) Haider A11 and syed Zaffar _

Abbas Zaidi Advocater learned counsel for the accused argued ‘the
case: Learned counsel for the accused also ﬁled written arguments

which are available on the file.

- Haider Ali; Special Prosecutor, NAB (F) argued that the accused has '

misused hxs powers during in acqulsltlon of land for the pupose of
Tslamabad.l’cshawm Motorway M-1 the accused has committed a
fraud and a such caused huge loss to the Public Exchequer. He

+
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| further argued that the prosecutxon has proved its case through

L A
documentary ev1dence and all of the witnesses are consistent o each

and every pomt No contrad1ct10n is found in the statements of PW s .

, Accused also 1emarned absconder wluch flashes: upon his gu11t At

last he subnutted that, prosecutron has proved 1ts case through '
documentary and oral evrdence therefore accused 1s hable to be,

convrcted in accordance with law

On the other hand Syed Zaffar Abbas advocate counsel for the

~accused vchemently argued that accused is innocent. The accused

has been falsely 1mpl1cated i the present case. There is no cogent.
evidence which my connect the accused .

After hearing arguments of the special prosecutor and defence
counsel and gomg through the record my ﬁndmgs are grven as
under: ’ '

it is an admitted fact that ,accuSed -abdul munir was land acquisition

“collector during acquisition of land in ‘question because he has not

defmed this fact even in hrs ‘statement recorded u/s 342 Cr.P.C as

well as statement recorded u/s 340 (2) Cr P.C. more so the awards

‘available on the file also bear the s1gnatures of accused therefore to

this effect there is no doubt that accused abdul munir was LAQ and .

he made awar ds with regard to the land in quest1on. : '

The mam allegatrons against the accused are that durmg the
acqursmon proceedmgs he 1gnored the one year average statement |
and fixed enhanced rates at how own. To this effect to award No 14 |

_available on page 43 to 47 made by the accused. Thrs award reveals

‘that it was m'rde with regard to the accused on his own divided said

land into+ four categories i.e. commercial, residential, non
commercial and non residential and Ghairmumkin Kanda land but

this fact i.e; categorization of land is not mentioned in the revenue

R
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20.

21.

| lccoxd but he on his own thhout pxoof categorlzed the same. About
the catcgoncally partlcularly commerclal and resxdennal revenue

v. pdelS i.e. Ausat yaksala and Khasxa Girdawari are sﬂcnt The
accused was bound to proceed. accmdmg to the revenue papers whlle '

fixing rates of the land because presumpuon of truth is attaché to the

revenue papeis in view of sections 52,53 of land 1evenue act read
with amcles 129 111ustratxon G of the Qanun-e- Sh'xhadat so act of

the nCcused with 1ega1d to the categorization is totally against law
‘ and fact ' " |
. As fa1 as fixation of 1ates are concerned on page 4 of the award it is

~ clear that the rate of commcrc1al proper was fixed by the accused

Rs.8, OOO/- per marla, Residential land was valued Rs. 4200/- per

marla, non commercial/non residential land. was valued Rs.1750/-

per mdrlas and G,hairniumkin kanda was valued Rs.‘50',pcr mafla., ,

These rates do not tally with the rates mentioned in Ausat Yaksala

“available on pages 605 to 609 Ex.PW-4/1 Ex.-4/6. These Yaksalas .

reycal’}that the rate of Barani land is Rs.127/38 per niarla; Nulchahi

| Rs.836/- per marla and Makhloot Rs.5482/45 per marla. So keeping
_in view the rates mentioned in Ausat Yaksala and awé.';‘fd there is
. gross different in it. No cogent reason has been given by the

, accused as to why be has ignored the rates mentioned in ausat‘

yaksala and fixed the rates as on hxs own. ' S

Now I take 1nto account awald No. 20, made by the accused with .
) regard to land measuring 388, kauals in Kheshki Payan. In this
award he (accused) fixed Rs.1500/- pcr marlas of ‘banjar. '
qadcem/Jadeed and Rs.300/- of Gheirmumkin land whereas ausat
* Yaksala ex. PW- 7/3 of Mauza Kheshlki Bala reveals that Rs. 829/53.

was the rate of per ma11,a nulchahi Rs 340/42 per marl and

Banm/Makhloot Rs 217 per maﬂa So the 1ates mentmned in awa1d

v
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22,

23.

24,

are lngh than the rates mentmned in ausat Yaksala And to this effect

no. ‘solid reason has been shown by the accused as to why he has

ﬁxed high 1ates in the award

Award No. 26 had been made about 598 kanals 6 marlas 51tuated at
vxllage Behram Kalay, page 4 of this award reveals that rates of shah
nehu/ungated land was fixed by the accused Rs. 1500/- per marl,
bangu qadeem/jaded Rs. 500/- per marla and ghanmumkm Rs. 300/-
per marla. Whereas in Ausat Yaksala ex.PW-5/2 on page 636 reveals

that the rate of Shah nehn land is Rs. 391/95 per marla Whereas at

one place the rate of Shah Nelwri land has been shown Rsl43 8/75 per :

marla SO contradrctron in 1ate., is also found in- award and ausat

'Yaksala with regard to property situated i in vrllage Behram Kalay.
- Awald No. 21 avallable at page 116 reveals that the same was made "
“ for 250 kanals 13 marlas land srtuated at Kheshkl Bala Page 4 of

N tlus .award reveals that rate of Shah Nehri/irrigated land was fixed-

Rs.1500/- per marla. Barani rs. 1000/- Banjar Qadeem/Jadeed
Rs.500/- per marlas. and Gha1rmumk1n Rs.300/- was fixed by the
accused. Whereas Ausat Yaksala Ex.PW-7/3 on page 630 of the
reference reveals that Rs.829/53 is the rate of shah nehu land per
marla. Banjar Qadeem ‘was valued Rs. 327/12 per marla nad
Makhloot was taken to be Rs. 303/48 per marla So in'this case too

: auoat yaksala and award are not at par with regard to rates.

Award No. 19 which had also been made by accused, available on
page 71 to0 74 of the reference book reveals that page No 3 of it, the
rates of Shah Nehri land in Mauza Mola Kalay was Rs 1500/- per

e malla Barani Rs. 1000/— Ban_]ar Qadeem/_]aded Rs 500/- and ) |
| Ghanmumkm Rs.300/- per marl ‘Whereas ausat 'Yaksala Ex. PW-8/6

on page 627 of the reference book reveals that the rate of per marla.

10
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25,

26.

27.

28.

in the said vﬂlage is Rs, 287/94 So both these documents arenot in

consonance with regard to the rate of land,

Al

Awa1d No, 18, made by the accused, in connection of land 77 kanals

6 ma1las at Banda Chail, page 3 of this award is clear about the rates = -

of thc land, Shah Nehri and other irrigated land Rs, 1500/— per marla,

;Baram Rs.1000/- pe1 marla, Banjar Qadeem/_]aded Rs.500/- per
'ma1h and Gharimumkin land R.300/- per marla we1e valued
' Whelcas ausat Yaksala which is Ex, PW-8/5 havmg page No. 626
' 1eveals the rate of per marla of Shah Nehri land Rs. 536/21 Soin thls

case too rates are different in award and ausat Yaksala,

Award No. 30 wh1ch is- made about land measunng 562 kanals 15
maﬂas at Mauza Kotarpan This award is avallable on pagc 165 to
172, At pege 5 of the. award it reveals that in this case the accused -
categorized the land in question into three categones i.e. commexclal
land,. residential land and . agricultural land and fixed the rate
Rs. 13500/- per marla and Rs. 8500/- marla respectwcly Khasra
Girdawari Ex. PW-3/9 (2 sheets) on page 637 reveals that there i is no
mentioned word commerclal or remdentlal property but the entire
property has been shown' to be Shah Nehri and BanJar Qadeem. But |
on a very small portion of this property Abad1 has been shown. Even
Banjar Qadecm/baram 1s also found in the land situated in Mauza
Kotarpan but the accused has not gwen attention to this fact. It mean -
that accused has haphazardly determmed the price and the kind,

All the witnesses who produced Ausat Yaksalas were ocross-

cxammcd by the dcfencc but nothing favorable was brought from

their mouth to fayom the accused

Moxc so during the statements made by the’ accused after the close of
ev1dence of the prosecution. So the statements of the accused could

not be4 relied upon.

- 11




29,

30.

31,

32.° L.O of the case ie. PW-8 namely Qamar Zaman was cross- exammed

Keepmg in V1cw the above sxtuatlon 1t is clear that the accused has

not’ proper. ly categorized the same.

Under paxagraph-G of Guidelines for the 1mp1ementatxon of Land

.'Acquls1t1on Act 1894 whenever the estimated cost of acqu1red land

exceeds Rs. 20 lacs the LAC is requu'ed the approach Board of

Revenue for the appxoval but in this case the accused vxclatcd the’

said rules and never app1oached that the accused even d1d not care
for the well estabhshed rules but rather proceeded accordmg to his.
own motion, ' '

Case of the prcsecution is entirely based on documentary evidence

‘and the prosecution' was able to produce the required documents

'wlnch were necessary to prove the guzlt of the accused.

at length but from his mouth too no favorable points were bzought

on record which may give benefit to the accused. It is a fact that the -

o learned Accountablhty Court -No has ~acquitted some of the accused,

. 33,

1. Peshawar, But case of those accuscd was entirely different from
. the case of present accused. |

In view of the above discussioh I am of ‘the view that the

plosccutxon has. proved the case agamst the accused therefore the

| accused is found gullty of the offence. So accused Abdul Munir
Khan -S/0 Jehanglr K.han (LAC Motorw ays), R/O Bahadari,
: Paniala, District D.I. khan is convicted under Section- 10 of the

National Accountability Ordinance 1999 and on conviction he is

- sentenced to undergo Four (4) Years: Rigorous Imprisonment (R 9]
. and to pay a fine of Rs 8,25,00,000/- (Elght Crores & Twenty Flve

Lack only). In default of payment he has to surther Two (2) Years

- Simple Imprisonment. Benefit of section 382 (b) Cr. P C is extended
~to the accused. Acetlﬁed/attested copy of this Judgmcnt bc

12
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| _m-xmedxately prov1dcd today. to the accused .and to this effect h1s
:51gnature be obtamed as token of 1ts receipt on the martin of order

sheet The accused is 1nformed that he has a right to appeal agamst '

'thls Judgment within Ten (10) days ﬁom today (In the competent

court) and he may, if he so like or is adv1sed Flle ‘'such appeal '

- th1ough lus counsel/pnsons authontles, within the speclﬁed period.

,Thc case property if any be disposed of according.to law on

completion of period of limitation prov1ded for’ appeal/rewsmn and
if an appeal or revision is fi led then the same would be kcpt pendmg
tx]l the oxdct of the Appellate’ Court. The accused is present in
custody and he is sent to Jall through Warmt of comrmttal for, j

undergomg the sentonce Another copy of th1s judgment be sent to

the Chauman National Accountablllty Bureau, Islamabad / Director-

Genexal NAB (F) Peshawar in 1ep1y to his Refe1once ‘File be '

cons1gned to the 1ecord room.

Announced. -

25.7.2007. - | o
| (KHALID BADSHAH)
| JUDGE -

ACCOUNTABIL COURT No. I, -

. NWFP, PFSHAWAR

Ccrtlﬁed that this Judgment cons1sts of 12 pages and each page is duly 51gncd

* bymeand also certified under secnon 364 Cr.P.C

Dated 25.7. 2007

(KHALID BADSI—IAI-I)
JUDGE .

ACCOUN’l ABIL COURT No. II,
- NWFP, PESHAWAR.
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. ”R , ACCOUNTABILITY COURT NO II NWFP PESHAWAR C )
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Vs
Reference No 12/2007 |

. orate Lo V's.-;‘... Abdul Munir Khan S/o Jehangn' Khan (Lac-Motorways)
R/o Bahadari Paniala District D.I Khan. . ‘

7 | REFERENCE UNDER SECTION 31-A OF THE NATIONAL
ACCOUNTABILITY ORDINANCE 1999

JUDGMENT
1. Accused Abdul Munir Khan S/o Jehang1r Khan (LAC Motorways) R/O

'Bahadarx, Paniala, D1str1ct D.I Khan: has. been sent to’ ‘this Court to .
face trial in Reference No 12/2007 u/s. 31-A- of National
Accountab111ty Ordinance 1999. | |
© 2. Brief facts of the case are that accused Abdul Munir Khan remam

involved in case of corrupt1on arid corrupt practices punishable u/ s

9/1 of National Accountability Ordlnance 1999 as the accused during
acqu1s1t1on of land for Islamabad Peshawar Motorway,. M-I causec'
loss of huge amount to the Pubhc Exchequer due to his fraudulen:
‘Act. ‘Accused ‘Abdul Mu_nlr Khan remained absconder in the case to
avoid his arrest and trial in the case of corruption and corru'pt
pract1ces ' | | o ’ |

3. Subsequently accused was arrested and agamst him two References
were sent to the Court u/s 9/10 and 31-A of National Accountability
'Ordinan'ce 1999 respectively. In the' instant case charge against th=
accused u/s 31-A was framed to wh1ch he pleaded not guilty therefore -
prosecut1on was asked to produce ev1dence agamst h1m Prosecution
pxoduoed two witnesses in’ a11 , _

4. PW 1 is Riaz Ahmad Inspector / SHO who ‘was entrusted W1th &
warrant of arrest agamst Abdul Mumr Khan accused. Pursuance to
the warrant PW-1 raided house of the accused but he could not ﬁncl
the accused ' ' ' '

5. PW 2 Qamar Zaman Khan Inspector who durmg the relevant period
was posted as Inspector in NAB (F) Peshawar. This witness submitted
an Application with a request for initiating proceedings against the

accused u/s - 31-A National ~ Accountability
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‘ o ,}\Ordxnance 1999. After examining of PW-1 and 2 Haider Ali, Specxal"
» prosecutor NAB (F) closed evidence for the prosecution on
~30.06.2007.

6. Statement of accused u/s 342 Cr.PC was recorded on 25.07.2007
whelem he demed case of the prosecunon
7. Arguments of Ha1der A11 Spec1a1 Prosecutor NAB (F) and Syed Zadar
§ Abbas Zaidi Advocate Defenee counsel were heard and record
perused. | , |
8. PW-1 Riaz Ahmad Inspector SHO stated that the or1g1na1 record was
not before him at the time of his examination in the court but rather.
there is a note at the end of- examirlation in chief of PW 1 wherein the
‘Pubhc Prosecutor categoncally admitted the fact that orlglnal record
| pertammg to the abscondance of accused was m1ss1ng ' ‘
©9, PW-2 in his examination in Chief stated that he only moved an
Appellant for initiating proceedings against the accused u/s 31-A
Natmnal Accountab111ty Ordinance 1999. | '

10. The Statement of these PWs are not sufficient for convxctlon of the .
accused. Besides the statements of PW1 and PW2 there is no.cogen”
_evidence in the form of documentary or oral which may establish the
charge of abscondance against the accused. Therefore, this can easily
be held that there is no case against the accused and the productiorn
has miserably failed to bring home charge of 31-A against the
accused. So as a result accused Abdul Munir Khan S/o Jehanglr han
(LAC Motorways) R/o Bahadari Paniala District DI Khan is acquittect
from the charge of 31-A of National Accountability Ordinance 1999.
Accused Abdul Munir Khan in custody is present he be set forth with
if not required in any other case. :

.Announced
25.7.2007 |

(KHALID BADSHAH)
- JUDGE
ACCOUNTABILITY COURT NO I
'NWFP PESHAWAR

Certified that this 'Judgment. consists of 2 pages and each page is duly
-signed by me and also certified under section 364 Cr.PC

—-Dated: 25.7.2007.

- (KEHALID BADSHAH)
JUDGE -
ACCOUNTABILITY COURT NO II

' NWFP PESHAWAR
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BEFORE THE AUGUST PESHAWAR HIGH COURT PFSHAWAR

Eht, C1 Appc.tl No. &£J2007

E

© Abdul Munccl 810 Jehungir Khun (LAC Motox Wnys) R/O Buhudunl Pnnlulu.
District DlKh'm '

Appellant

) . Vs, '

The State.’ N

. Chairmun NAB, Islamabad, - o .
LT S Respondents

o

r APPI‘AL AGAINS’I‘ TUD TUDGMEN'T AND ORDER OT

&

'l‘J.IL LEARNED JUDGL ACCOUNIABILH\' (..OUR I ll,-

 NWFP, PESHAWAR DAT_ED 25-7-2007 VIDE WHICH THE

APPELLANT HAS BEEN CONVICTED UNDER SECTION
10 OF THE NATIONAL ACCOUNTABILITY ORDINANCE,
1999 ‘AND SENTENCED TO 4 YEARS RI. AND HAS

'FURTHER BEEN o'R‘DDRI:D TO PAY FINE OF

RS.8,25,00,000/- OR IN DEI"A\ULT TO SUFFER 2 YEARS

. MORE S.L THE BENEI"IT OF SECTION 382.B HAS ALSO

BEEN EXTENDED. .

Respectfully sheweth:

-
homaw im0

- Brief facts owma rise to the present appeal are that a Refclence was '

ﬁlcd against 15 persons mcludmg the appcllant The appellant was

"q)pomted as L'md Acqu1>1non Collector for acqumng land for the

construction of Motm Ways and in all 7 Awards wee given beanng Nos »

14.518 19, 20, 21, 26 and 30 in between 30 8- 1998 to 4-6- 1999 It was ‘

a7 4
Wity
THIN R

eged in the Referencc that the szu ds were excessive and that Ausat
qu§ala was ignored and further classmcahon‘of thc land was qhunged

P

i
.
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to Commercial and Residential and further that sanction ef the Senior
‘ Membef Board of Revenue was not obtained because the amount was in

'e)tcess of Rs.20 lac which was violative of the guidelines provided f"or.

acquisition of the land, In this'regard in addition to the appellant, one.Lt,

Col,(R) Abdul Ghaffar , Ex-Diréctor of National Highway Authority

was also arrayed os accused. 13 beneﬁcviaries who had received the -

-compensation were also added'as beneficiaries/accused whose land was

‘acquired. When the mal contmued the appellant was not in attendance'
.and, therefore, rest of the 14 accused were tned w1th pamcular reference .

to Award No, 14 of 30-l&1998 and No.30 of 4-_6-1999.In:fnct in these.

" two Awm'ds ‘the assess’ment was made by-compensating th'e owners for

“their ptopex ties at the rate var ymg from Rs 850/- per Marla to Rs. 8000/-
‘perMarla. In rest of the 5 Awards, a flat rate was z\ssessed whlch .

Rs.1500/- per Marla for Shah‘Nehri lan'd and Rs.300/- per Marla for'

. Ghair Mumkin land.

That the earlier trial was conducted, as submitted above, with reference
to Awards No.14 and 30 in whxch the rates varxecl from Rs. 850/- to |

Rs. 8000/— per Marla. The leamed tnal Court dlscussed the evxdence and

speclflcally concluded ‘that there was no collusion betwcen the Land

Acqmsmon Collector’ (appellant) and the beneﬁcnanes It further

dlscussed the evndence‘nnd held that the nssessmem should have becn'

mude and was mude in ucconduncc wuh lhc plovmons of lhc l..und

. Acquisltxon Act and obsexved thut in the same area, residentiul uncl

D 'l‘O%z‘-l.’ls“ ,
/o ladhi

commercxal locnhtxes had emerged in the ltght of facts that there ‘is

. Industrial Estate Locornot;ve Factory, Roads and Abadi, It was also -

observed that the Prpvmqnal Govemment had earlier chuued land |

measuring 178 Ktmals for 7 Marla Housmg Scheme whlch was then

txansferred to Natxonal Highway Authority for thlS Motor Ways Project
ATTERSTED

g F
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!on Rs.20 ‘million “which eome:. W Rel 12,359.55 per l\.\nnl 'lhe :

lenmed trial Judge also nouced that vide various sule dccdb one Kanal

~ of land was sold for Rs3 40,000/- in 1995 and 2 kanal of land for .

i

Rs.2,02,000/- in 1993 In the wake of these fmdlngs. all the accused

. were acqmtted Copy of the Jle"anl dated 10-2- 2004 is also enclosed ‘

L

as Annexure-A for rendy 1eference in which the lewncd il Judge-

theust.ed all lhesc mnllua Suu.c lhc .lppcll.ml was not plcsem ul the

, lnnl. lhcxcl‘oxc. dflCI hls suncndcu . hc wns lncd ug.mn hcc.\usc in
“addition to Awards No.l4 & 30 R hc had ulso unnounccd 5 other

. Awards as mentioned above, The prosecution produced exactly the

same evidence which was produced in the earlier trial: In the cross

examination certain facts were highlighted but it included all the facts

which wei'e_em'lic'r brought on record. In addition . to it, the appellant

~ brought on;e_coi‘d a 'cdpy of the judgment of the learned Additional
District Judge Nowshera dated 11-12-2006 in which for similar land

acquired for‘_similnr ‘purpese the rate was enhanced by the 'lea'me'd.v

Referee Judge from 'Rs;lOQS/-'per mm"ln' to Rs.7000/- per Murlu on'the'

busis of a sumlar Awaxd No. 425 of 30 11- 1996 As submxtted above, in

the Reference agamst the appel]nnt. the . Awm'ds are between 30-10- o

1998 and 4-6-1999. It is worth me_nnomng that the NAB 1o the best of ;

the appellant's knowledge have not gone in 'appeaﬂ ngninét the acquittal
recorded earlier vide judoznent dated 10-2-2004. On conclusion of the

trial agamst the uppellant. all these facts were brought on record

alongwith documents vxde whlch the Deputy Comm:sswners of" '
. Nowshera and Charsadda had 1ecommendcd that the land should bev

g acquxred in the whole of Dlsmct Nowshera and’ Chmsadda for the Motor

Way Project’ at t-he rates_ of Rs.6000/- and - Rs.8000/- - per marla

respectively and the necessary documents have been exhlbxted as

D0 S8FP MG . . ..
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ExPW./10-6, ExPW./10-7, ExPW.U/10-8 and Ex.PW.1/109.

Similarly, Ex/PW.1/10-1 to 10-5 were also brought on record to this

. effect, ’l‘he pature of -land is almost the same because whole of the

ucquisition hus been ddne ln-the Districts of Nowshera und Charsadda

alongside the road for the constlucnon ol the Motm Ways Projecl.

During the trial the appellant submltted his statement under Sectxon'
:'765-F CrP C. whlch he later adopted in his statement under Section
340(2) Cr P C.soas to enable the prosecutton to cross- -examine and also
got his statement recorded undel Sectlon 342 Cr P C..0On conclusxon of

~ the trial, the submlsswns were made on the lmes as contamed above, It

was submttted that the coples of thc Awards had been sent to the SMBR

,leamecl tual Court and the accused have been acquxttecl and that their

-acquittal hns not been challenged. A reference was alsp- made to .the
" judgment of the _lezn'nec,l Additi.onalf District 'Jud'ge. Nowshern . After

| ‘hearing the pa.rties-.b-the npp_ellant was .convi‘ctecl'nndf sentenced as.

“mentioned above. Copy of the judgment and order dated, 25-7-2007 is’

“enclosed as Annexure-B.

3. That the appellant virnptx'g-ns his conviction and sentence beforev. this
. Honourable Court, on inter alia, the following grounds :-

GROUNDS,

(A), That the impugned order is against law and facts.

(®).

That the leamecl trinl Court has altogether lmled to uppzec:utc the

law and the lacts

ATTES

/| sy .
L . BRI N E
\\ . By .mF ous;

ey

- and further that the rates fixed by the appellant had been upheld by the - - |



ca

(R,

(.

(D).

(E).

and the appel]
rhé rates fj
Charsaddg and abovye

the Awards given, by the ap

which an.

" of one yearly uverage ‘was not proper nor

land, In any cage the learned triq] Court hg

the fuey that in determinin

conclusive

" That they,

Land Acquisition Act,

© That the Jeamed.tm‘alv Court has also failed to appreciate that the

' L{'LM(’.
! Jjudgment delivered earlier in resp

" lo Awards No, 14 and 30, has attained finality and
Cthe lczll'x;cd Additionyl District Judge Nowshera dated I‘J'-12-2006
Where for similar Jund rgre of Rs,.7000/-

the Award of 30-11-1996,

' or Ways
Project is very precious ung therefore, the nsécssm‘cnt'on the busiy ‘

tis i'cquircmcn!' of' the

€ possession of the

) cbmplc-!cly lost sight of

g the price’ of the llz'md..‘ Section 23 g
and it'clocs_not lurnish (he one yeurly average ag its basig,”

€re is no evidence of any collusio

ant, On the contrary, the appellant also did not. follow .
Xed by the Deputy Cox_mnissioners of Nowsherg - and

1l the Commissjoney Peshaway Division and
opellant are o lower sjde by virtue of
amount of Rs, 80 lac was saved to the Gove’mment._

T

A8 he judpimeny o

Per marla has begp fixedon

e -




- (G That thc learned tnal court lms not dlscusaed uny of thc evidence led

or the submlss:ons made on behalf of the uppellant und thc

lmpug,ncd Jud},ment 1s ‘outcome ol’ not .\ttcndmg to the mutcxml fwcts :

on whxch the Judgment is legally 1equued to be based upon.

It is, l.hcfcl"drc 'iu’.lmbly "pru'ycd that on ucceptance of this'nppcal this
Honournblc Coun may gracxously be plcascd to set ﬂblde the ilﬁ\pug,lxcd:-

Judgmcnt and o1dc1 of the lcamcd Judgc Accounmblhty Court-Il, Peshawur

dated 25-10- 2007 and the appcllant may gr acnously be ncqulttcd of the churoe.

Your humble_z\ppellant :

_ . - Abdul Muneer
Through counsel: o

p A

(Sayed Z.afgr Abbas Zaidi)
"~ Advocate, Péshawar

'FarmanEllah Khattak.

Advocate, Peshawar,

Dated:1-8-2007




BEFOQRE THE C'LJ"a/EF\l\C)P N\UFP PL— .rH/-\V‘.HJ.F-"

- ! o Mr. Abdcul Munir (E:Gl $-17, lLastiy on Deputation as ('LAC)

Office of the Director LLM‘? 13}, National - lhwm/ Authority,: _ o

Pt Raneda, R .,llpu. R T TP PRTETTRY Appaellant,
VERSUS S

The Secretary EStabliShMENt. ... pienios Respondent

*

DEPARTMENTAL APPEAL/REPRES SENTATION
AGAINST THE ORDER__DATED . 4.3.2008 - . ...
WHEREBY_THE APPELLANT WAS REMOVEDwg“ ¢‘2y
FROM HI:3 SERVICE WITH RFTROSPECJIVE PO
-EFFECTu 217.1.2902. L , oLl

. or ro S P A .' i 3 SRS "," .,':'(ﬁi‘-.‘i-: g
imigugned orgar nopy beser sside g the
appeliant may be ce-nstandd l/t!h‘ d,u' Jacfr" m

/Juucu TLE,

=

R, QH!:WETH

o 1-  That the appeliant belonq~ to a mspwchblc_ lamlly or O.1. Khan
3 )/;{. and while was on deputaticn as LAC in’ the office of Director - .
(’“ (LM&IS) National Highway Aut hority, a. family enmity arose: -
— e due to which there was grave danger to my and. my family.’
= ;- lives, therefore I remainad absent from duty. When the enmity
== 7/ ) / v was locally compromised, then I returnéd to my.dyty where I..
/ : got the knowledge about @ reference was filed under National
Accountability Ordinance 1999 . against ‘me. There -after T
surrendered before the iaw and was later on bail allowed to me
by the Peshawar High Court on 6.2.09 and lastly' I was released
(/(«LU\./uuuﬁom jail on 19:24.09 after fulﬁllment of codal formalities. (. Bail
\H% W“_ i ;hﬁ"r“f} ' copy attached)
Thet . during the pericd of ak Sendance ex-pertee proceedmgs» L
(\\\\j\)\ were- initiating against che appellant and. flnally the appellant .
was removed llom service under PS() 2000 lead W|l.h rule 8A o

oA



- . o _ BETTER COPY
| f') . BEFORE THE GOVERNOR NWFP, PESHAWAR

Abdul Munir Khan (EG) BPS-17 Lastly on Deputation as (LAC) office. of '
Director (LM&IS) Nat1onal I-l1ghway Authorlty Bora Banda Risalpur

Caonsesaenss Y Appellant
, S VERSUS | |

‘The Secretary Establishment ........ SETRTRURUN ....'........;........,.... Respondents

DEPARTMENTAL APPEAL / REPRESENTATION
AGAINST _THE _ORDER _DATED _04.03.2003
. WHEREBY _THE APPELLANT WAS ~_REMOVED
FROM HIS SERVICE WITH. RETROSPECTIVE
' EFFECT LE 17.01.2002. S

Prayer
On acceptance of this appeal ‘the impugned order may be set
as:de and the Appellant may be re- -instated with all back beneﬁts.

Respectfully Sheweth':

1. That the Appellant belongs to a respectable fam1ly of D.I Khan and
while was on deputatton as LAC 1n the office -of Director (LM & IS)
National Highway authority, a family enrmty arose due to which there
was grave danger to me and my family lives, therefore | remained

| absent from duty. When the enmity was locally compromised, then I

v returned to my duty where I got the knowledge about a reference was
ﬁled under Natlonal Accountability Ordinance 1999 against me. There
after 1 surrendered before the law and was later on bail allowed to
me by the Peshawar High Court on 06.02.2009 and lastly I was
released from Jail on 19, 02 2009 after fulﬁllment of codal formahtxef
(Bail Copy attached) ' '

2. That during the period of abscondance ex- partee proceedings were
initiating agamst the Appellant and fmally the Appellant was removed

from ' service under RS0O-2000 read with rule 8A



}g]

of the E&‘D Rules 1973, vide order dated. 4.3,2003 with’

retrospective effect. ( Removal from service order copy ' .

. o attached) o .

" That since the ordar was not communicated to him because the
said order was sent on wrong address but the appellant
received the copy through his private means, hence the present

Lo
.

" Departmental appeal -on “the following grounds amangst the.

others. |
-GROUNDS: : C , Ce : ’%g

A-  That the impugned order  is iNegal, against the 'mandatoyy g

~.provisions of the law and is also against the natural jl‘.llS;L'iCé. ancl
equity and hence not tenable and liable to be set aside.
. : \ T -

-

B-  That the impugned order has been passed in utter vielation of

the settled principle of law and respondent No.l'v\‘_/hile passing . .
the impugned crder has been failed to fulfill the mandatory
formelities provided for under whe law and hence the order |

under appeal is bad in law and is not ma.ntainable,

“= That the apnallant has perfermec his duties since 1980 Lp til
2002 without ary objectic” from Ny auarter but was debirrert
from attandics his oubies ¢ e swdTEeCiteble circumstences
fu'ly vescribed above and Ny zvsentia rom service if any was

* notintentional which is ax=usable.

‘D- That as it is evicent from the impugned order .that before. -
passing the same no inquiry officer or inquiry committee has

TR been - appointed to the probe of allegations against the’

appellant nor any notice or summon has ever been issued or .

received hy the appellant.
E-  That the penalty of removal from service by the respondé:rnt is
- very harsh in “vigw of ‘the lengthy’ spotless. service of the
. appellant ‘because the respondent while passing the impugned
order has failed to take' into consideration the dot less service”
IR of the appellant for about more than 21 years and has dep:ived
Wim from the benefits of pension etc with the single stioke of
&;\U\;Uﬂ pen which is against .the natural justice the penaity if was

e
v b ey
LARARTR IR A

~ Cifcumstances of the case.
NV e

O b KA . : | '
&J\}\J\fw ! .rhat at any rate the impugned order is extremely illegal,
_ irregular against the service iules and natural Justice and hence
calls for interference by this honorahle forum, )

sy advised should have' been' 'mingr accorcing to the pecullar -

'



e C @. ~ BETTER COPY

3.

Grounds:

A

“of the E&D vide order dated 04.03.2003 with retrospectzve effect.

(Removal from service order copy attached) '
That smce the order was not commumcated to h1m because the said

order was sent on wrong address but the Appellant received the copy.

through his pr1vate means, hence the present Departrnental appeal on

the followmg grounds amongst the others :

i

. That the 1mpugned order is 1llegal agamst the mandatory prov1s1ons

of th(. law and is also agamst the natural justice and equlty and hence

not tenable and liable to be set aside.

. That the 1mpugned order has been passed in utter violation of the .
- settled prxnc1ple of law and Respondent No 1 wh11e passmg the

1mpugned order has’ been failed to fulfill the mandatory formalities

prov1ded for under the law and hence the order under appeal is bad in,

law and is not ma1nta1nable

. That thé Appellant has performed his duties’ s1nce 1980 up till 2002

w1thout any objection from any quarter but was debarred from

attendlng his dut1es due to unav01dable mrcumstances fully descr1bec

above and his absentla from service if any was not intentional whick

s excusable

. l‘hat as it 1s evident from the 1mpugned order that before passmg the

same no 1nqu1ry officer or inquiry committee has been appomted to
the probe of allegatmns agamst the Appellant nor any notice o:

summon has ever been issued or reee1ved by the Appellant

. That the penalty of removal from service by the Respondent is very

harsh in view of the lengthy spotless service of the Appellant becaus-= :
the Respondent while passmg the 1mpugned order has failed to take.
into consideration the dot less’ service of the Appellant for about mors

than 21 years and has deprived him from the benefits of pension eto

~ with the single stroke of 'p‘e'n' which is against the natural justice th:

- penalty il was advised should have. been minor aecording to the

peculiar c1rcumstances of the case.

That at any rate the 1mpugned order is. eXtremely illegal, irregular_
agalnst the serv1ce rules and natural justice and hence calls for
1nterference by this Hon'ble forum



Daked  17.2. 2009

Judgments in which it has b

That. the appellant  has been' condemned unheard and no
regular inquiry. was conducted which s Very necessary
according te the hormi of justice and CSupreme . Court”

s been hhelo that regutar inquiry Is must
for jmposition of major penalty. . S p

That the impugned orcler has been passed with retrospective
effect which the authority under the law and Supreme Court
judgments could ot do because no authority is empowered to -

~pass an executive order with retrospactive effect, -

That in similar cases the appellant have been re-instated either
departmentally cr by the NWFP. Service Tribunal, therefore,
under the principle of consisteéncy as held by the  Supreme
Court of Pakistan in cases titled (i) Tara Chand VS Government-
2005 SCMR 499 (i) Hamid Akhtar Niazi VS Governmeént 96 °

- SCMR 1185 (iii) Government cf Punjab VS Samina Parveen: 09 ‘
SCMR Q1. In all these cases. /reported judgments it is held that
" If a Tribunal or Supreme Court decides a point of law relating

to the terms and conditions. of a civii servant who litigated, ‘and
there wera other civil servaints, who may not have taken any
legal proceedings, in such & case, the dictates of justice and

rule of gond Governarice damand. that the benefit of thé saidi

, dedision be extender o otier civil servants also, who may not’
- he parties to chal livgetivn, | instesd OF tompeiling them
appreach the Tribenal or vy other legal forum--- All citizefs

are equal before law. and ertitled to equal protection of law as

per Article 25 of the Constitution of Pakistan”, Keeping in view -
-~ of the above dictum "appellant also deserved the same -
treatment of re-inslatemant in to ServiCe.( Re instatement

order copy in r/o syed gui jemal attached)
It is, therefore, most humbiy praved that on acceptance of

- this appeal the impugred order may very kindly be set aside - '

and the appellant may be re-instated with all back benefits, -

(

_ - Appellant .

(s,
ABDUL MUNIR KHAN

" '(;/ WK et
N AN RS o

Y, - 5/0- JEHANGIR KHAN.
R , . L /'k,f'-\_/ H.NO, 71, STREET"_‘;,
( KM ' SECTOR- K-2, PHASE-IL,

- HAYAT ABAD, PESHAWAR .

.

’
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That the Appellant has been condemned unheard and no regular
1nqu1ry was conducted ‘which is very necessary accordmg to. the’
norms of _]ust1ce and Supreme Court Judgments in wh1ch 1t has been
held that reguhr inquiry is must for imposition of major penalty.

H. That the impugned order has been passed w1th retrospective effect
which the author1ty under the law and.Supreme Court Judgment‘
could not do because no author1ty is empowered to pass an executive:
order with retfospective effect. '

I. That in similar cases the Appellant have been reinstated either
departmentally or by.the NWFP Serv1ce Tribunal, therefore; under the
prmc1p1e of consistency as held by the Supreme Court of Pakistan 1n
cases titled (i) Tara Chand Vs Government 2005. SCMR 499 (ii) Ham1d.
-Akhtar Niazi Vs Government’ 96. SCMR 1185 (iii) Government c¢f

- PunJab VS Samina Parveen 09 SCMR 01l. In all these cases/ reported :
Judgments it.is held that “,1f a Tnbunal, or Supreme c_ourt decides a
point of law vrelating' to the terms and COnditions of a\Civil Servar.t

“who litigated -and there Were other civil 'servants, who’v may not have
taken any legal proceedmgs in such a case the dictates of justice and
‘rules of good Governance: demand that the benefit of the said dec1s1on

" be extended to other cw11 servants also who may not be parties to that

. litigation, instead of compelhng them to approach the Tnbunal or any
other: legal forum--- All c1t1zens are equal before law and entitled <0
protection of law as per. Article 25 of the Constitution of Paklstan
'Keepmg in view of the above d1ctum Appellant also deserved the same

order copy inr/o Syed Gul Jamal attached)

3 It is, therefore most- humbly prayed that on acceptance of this
appeal the _rmpugned order may very kindly be set aside and the
Appellant may re-instated with all back benefits.

: APPELLAN T

A -
. ABDUL MUNIR KHAN
- §/o0 Jehangir Khan
H. No. 71, Street 3,
Sector K-2, Phase-III
" Hayatabad, Peshawar



GOVERNOR'S SECRETARIAT
N -W. FP PESHAWAR '

No. SO(A)l_—Z/GS/OQ/SQQ
- Dated 07.04.2009 o

A

SUBJECT:- APPEAL/REPRESENTATION. ‘

I am ‘directe‘d_' to refer to -your representation dated. . ..

17.03.2009; submitted to the Governor NWFP for'-" reinstatement in
service and to inform you that as your appeal preferring at this stage .
is time barred, therefore, it cannot be entertained.

. Sd/-
MUHAMMAD JEHAN :
SECTION OFFICER (ADMIN)
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Appeal N6, 729/2009

, . Date oi‘msumnbn - 04.05.2009 . o

S : . Date ofd«.msmn - 13.10.2009 ‘ !
R !

Abdul Munir Khan, P.C.S (EG) Ex. LAC National Highway Authority Motorway Bara

bﬂl'\d‘\ lelllcl NOWShelﬂ, (RN lllv!llllIltltlllll"‘l!llliltltlvl'l":"v!‘ltl‘l:‘l'l.\ﬁlﬁl;i"l;CAPI?Q”;”‘II)A

- YERSUS |
1. Govunmem ofNWl"P through Chlc( Secretary, NW FP, Pcsh.\war
2. Sceretary Lstablxshmcnl Govunmcnt of NWFEP, Peshawm ....... (Respondents)

Appcal agamst ReSpondcnts order of 7‘h April ;009 whuc,by thc. il])])(.lldnl s

da.pmlmental appeal/ representation - agamst mdet N> SOEII (ED)2(38)/92. dated
4.3 2003 was not cntcrt’uned - A

. Mr. Muhammad Zafar; Advoca'te ...... . ..... ] e For Apbellunt.l 7
Mr. Ghulam Mustafa, .............. ITTLIRPPPPIRTOS e, S JFor Rcsponclcnls.
MR, SULTAN MAHMOOD K.I-IATI‘AI{.... et MEMBER.

- MR. BISMILLAH SHAH ......... T e <+ MEMBER.
JUDGMENT . o T T
-u..// : SULFAN MAIIMOOD KTIATTAT\ MLMBL“R '1 u‘, appeal has bce.n filed by the

[

. appclhnt a;,amst I‘cspondents oxden of 7”‘ April - 2009 wlwxuby r'he appellant™s

clqam tmcnml '1ppea1/ lepresenmtxon agamst mdcx No SOEII (ED)Z(SS)/9 ddu.d 4.3.2003
was nol entertained._ He has pmyed that (he unpugncd oxdcxs may be sc ns;clt. and the

apchJ.,lnt bL re- mstatcd in scxvxce w1Lh r:l”. bacI\ benefits,

2. Iiucfiacts o[ the case are that the appcllam 'Jcmg quahﬂecl and elmblc lmd mmally

wh

~joined service in 1980 as. Inspectox [ncome ta\( undcl thc I‘cdeml Govemmcnl Fle was

-

seleci o ancl _appouued Tehsuclcr b_\,"thc Government of NWFP in’ 1982 on the

1crommcnclfxllon of NWFP Scchc Public COl’nl'l'HSSlOH and the appcllant promoted and

it
- N i

appointed as an U[ﬁcu in thc chulal PCS (E\ecuuw GLOUP) BS.17 on ”)J”‘ November
1992.. Since then he hm bccn serving: as a 1wulm PCS (ECJ)[ oft'lccr Llnder (the (mvernmcnl
of NWFP.  While scwmg on deputation wuh the thxonal IIx"h\wy /\uthouty (Nl I/\) iy

L/\C in thc office of Dxrectm (LM&IS) NHA a fqmlly cnmnty cropped up causing



to attend his ofﬁcml duties-for the obv1ous rcrson In ihc mcanwhllc the réspondent

- department initiated dxscxplm'\ry ploceeclmgs agmnst thc appellant and removed froms

service vide order dated 4, 3 2003 ngnmst wlnch he prefeérred clcpaxtnunlal nppeals on

19.2,2009 snd 17.3 2009 which was re_;ectcd on 7.4, 2009 chcc, 1.110 mstam appcal

3. Acguments heard ~u1d1ecoxd pexused I N

4, | The learned counsel for the appellant argued that the i;npu'f,rhocbordcr of te'rminmion
of appe)lanr from service was passcd on 4. 3 2003 + mthout mfoxmmﬂ him on his 1esxdenml
addrcss of I-Iayat'ibad (Peshawa.x) as conﬁrmed by the 'S.S. P D I Khan, He fm ther ar gued
that the appcllaut havmg put in mork than twenty one ycars of blotless ervice before his

alleged absence ﬁom duty, was entitled 10 an eqmtable and just treatment fox the blotlcss

_service already wndeu.d prior to the- unfortunatc incidence. I-Ixs third, poml was that an

ulcnucal case of wbscncc ﬁom duty vnthout lcave the appeal was allowed by this Service
Trivunal by ‘»cumg nsxclc the order of his 1cmoval ﬁom suwcc. The l;\ql ol ml,umcnts was
that remowe 1l hom buv:c;: could not be’ muclg umlu Runovul hom %uvnu. Special Power
(Drdinance 2000) ywthout "Appomtmcnt of an Inquuy Oﬂ'ccl and thhout conducnng a
pxopen inquiry in accoxdancc with thﬁ Iaw Iaxd down by the Hon’blc Supxcmc Couxt of
Pakistan in several cases as the ﬂppellam has complcled mow than 21 yesus of service
before (he alleged absc.ncc 1’1om duty” and there is nothm" advelse in his lSe1‘v1ce record |
during that pcrmcl | | |

5 The learned A.G, P mgued that the pcnnlly was imposed upon the appellant alter
.ldmpun;, the pnowcluxc as laid clown in Runoval [1om Service (?pecml Powe:xs) Ordinance,
700() and he was given an oppmmmty to defend himself. The appellant was aware of the
proceedings uuuated agamsc bun but he absconded hun:.elt Lm Tear of am.sl by NAR
author.ties. No discrimination has been magie with the appcllaut‘ and all coclal formalities
under the Juh,s/la\\ have been fulfilled. The appeliant proceeded on mcdlml leave for 10
days w.e.f'7.1.2002 and after expiry of the said lcave he ncxthcz 1equestcd tOL extension in
medlml leave nor resumed his duty, rather he abacondcd hxmself due to hxs mvoh ement in

a corruption case a wd fear of arrest b/ thc NAB authoutzes All COd’ll f01111ﬁlltlbb were
: i i
%

cr
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fuliilled against the: appellant Removal from Sewlce nonﬁc'atxon was 1squed on 4.3, 200.: '
The lmpugned actxon was. talcen undcr the cmstmg 1u1=s of law ancl according to the
. [rinciples of;usnce {-Ie prayed that the appeal may be dwm{msed | - \I .‘
G /\ILu hcmmg the algumcnls on both sxde.s the 111bt1na1 Wlnle amecu’u, with thcf
arguments put forth by the lcaxned A 3P dlSI’ﬂle the appeal bemg withoyt mult and time
| barred. | - ‘ B o
/\NNOUNCtD.‘.' e
3.10.2009;- * - TR : ‘ | R
. [ (BISMImHAH) ‘ L MMOOD KIIATTAK)
‘ MEMBER : ' AN ‘
v
PR ‘




N
2N
.
5,
-
]
=
& :
- - .
iy
=
Y
a.
~
ay
.
N

O . ’ \\. : AN : . Lo ~.:Ih
. . \’/ e ‘.""Ij:':-:.r ' e )
N Y 1 S ‘ , T
Ld ’ : ’ \
s i '

(CPLANO._ 2=P 009

,.‘

‘Abdul Munir Khan P.C. S (I C)

Ex.LAC National Ihghway Am.homy Motorway
- Bam Banda Hmnct Nowshm A :

S ] ’cUUonc_r

K}

I C‘ovornmcm ofN W.I.p thou&,h Chlef
ﬁmmmz;x. Pcfshawar e
2. Socretary‘ I?slabhshmom C‘ovemmcntof
N.W.F.P, Peshawar, o
o . e, .R'espon"de,nts :
CIVIL_PETITION UNI)IKI\ /\l\ll( LI 212(3) O
THE  CONSTITUTION ()I THIE T ISLAMICG »

REPUBLIC ol J’AI\ISI/\N 1973 /\(.u/\lNSI' T
JUDGMENT AND ORDER DAY D 13.10.2000 O

TUE  INW.JLp, - SERVICH WIWI\HSUN/\L,
PESHAWAR, IN APPLAL NO 729/2009 |

RESPECTFULLY SI‘}'EWIETH: R

.Part-A_ -

The pomts of law of great gcneral public i’mportance for ..
consideration of thxs auguct court are as under - ' ' ‘



e

SN i wunuut T /
mformmg hlm“ 0 : h&'S resxclenua] acidxcss of
‘demzﬁbad (Peshawar) as conhrmcd by the SS«P -
D.I.T\Imn\,' thmofmc Lho nnpu;,nod Cordor ‘b‘(' .
terrﬁination is 1ga1nst the law, m]cq a_nd:‘ natural
- justice? ' | |
1. o \Vhe her lhe appe]]ant having- put ln more thay
- twenty one ycars ofblmless smvnco lw(mv his .xllogg_d
absencc from duty w‘as “entitled (o an ‘equltable-a’nd
3 just lmltmonl for the sp()ll('w service .nh‘v_;uly.rfi‘gn_(l('-r'(~zl
' puor to Lhe un!omnmte mcxclenw?
'.III.._ Whether in an 1dem]ca1 case of abserice Flom dUEVVI

without Ieave the appeal was allowed by this Servica

Tribuna by qeum;, a.srd(‘ the order. of his rémova)
ﬁom service and thus Lhe petmoner wm chscmmnated

which is against’ /\rnclc 125 of the Consmumon of
Tslamlc T\epubhc of' almtan 197’37 2

v, Whether 1emoval ﬁom sechc could not be made o
under Removal hom Serjwce Special I’Owcx S e
(Orchnancc ZOOO) w:thnut appmntmonl ol an !nquny

Officer i Withouw (r)ndumn;, i pmpm mquny in

'accoxdclmo with the. Jaw- Lnd down by the Hoj ble . S »
Supreme Comt of . Paklstan in sovem] cases ag the
appellant has completcd moxe than 21 yems of 9c:v1ce

before the tllcgod absencc from duty ang lhc'r"(: s

nothing"ndverso in his secho record during (har ERE T L
period ? : o AR k' - - o

\

V. ' ?Wh,e'rhm the polmoner pxocoedc‘d on mcdicul leave T SR

which wag exrenddblo in an omm oency?
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Part-B

'«lu. Crovcmmuu of N-W.F,Pin ]

v e e 0 s et

e I U THE SePVICe?
[ L , .

. N . ' et
. f S .
H N .

Wthhm Lhe 1mpugncd action has bccn taken' i'n L
! .
violation of the csmbhshed pnnmplos of cquny afd
justice, Justliylm, mterfelence by this aug,ust court? '

4

Whethm the judgment of Hon'ble NWFP Qexvxccq
Tribunal ig .x;aambt law in whxch the points raised by the
~ petitionér ]avc nmlhm hcon diseussed nor decided,

- which is not a legal )udgment and Lable to be set dbldc '

- on this ecme alonc’

Whmhe: Lhc \g‘lVl((“/\P[)C(l] 0[ llw‘])'(li!it)m‘ wits -

pm[ectly wuhm time bccause Lhc samc was ['nlccl on

4,5.2009, w]nle the clepmtmental appc_al was 1c)eu,cd on

P

7.4.2009 as the petitioner could legally dlL for the
clecmon of the’ same accoxdmg Lo the (llLLU]T\ laid by the

‘august nupreme CounU

\'\/th]m-"." the order of removal of pot'iLi(‘)nur from

setvice was passed on the back of the petitioner without

proper mmmuon/mfonmauon to him, therefore, -he . -

filed the dep'utmoma] appoal within umc whon he

came Lo know ol his wm()val ()nlv: and after ll‘» decision

iled appml before | .mmul NWII’ Suvms Inlmn.ll

wnhm Lime?

FACTS OF THE cAsE‘. &

That. the ])UllllOﬂ(‘l hcm;, quahﬁccl and cligible” had lnllmlly

JOlnCd smwce in 1980 as n‘;pector [nt_ome Tax-under the

Foderal (Jpvurnmem.

Fl1a1 1hc pc*nnonel ‘was selocwd and. nppmntod lc]mlclm hy

98’ on tho 1ccommcndnmn

e

)




w o

6.

'mllmul dmussin,, .||n| (quclm;, the ])l(‘.IH

petmonot o

'.V

ancl appom(ed as un Ol[mu in the l\cbulm P(S (1 \uumvo-

" Group) BPS-17.0n 25,11, l992 R N =

That since then 11e has been sewmg as’ a mguhl PCS (1 .G)

Ofﬁcel under the Government ofN W.F. P

(‘“ . . . . .

That whllc servmg -on cleput:atlon ‘with N'monal Ilghway

/\uLhonLy as EAC in Lhc O Ime of Dncctm (IM&IS) NIl/\, 4

) fmmly emmty cxopped up causmg 1mm1nent dangcx to. hJs llfc

Lhc ])C‘thl()n(,h was mnstmmod under the (ncumsmn(u o

move away. alongwith his famlly exilo lm SOme nmv_.m(l

\ .

durmg that penocl he was unablc to dLand lnx ofhcml duty for

S
Lhe obvioug masons ;

]

That m the meanume Lhe departmental al]cg,eclly mxtmtcd""

X pmccedmg s against lee pmuloncx and mmovod hlm ﬁom his

service \udu ordol ddtul 4 3. 200.3

w!

That the pcftitioneri preferred clepartmentd] appeal on*'l'9'2 2009

~and 17.3:2009 which were xe;cctcd on 7.4.2( )09 hcnco the filed

vam* Appaal belore the qunv(l NWI l’ mvuu. Tribunal

‘ wlmh was dismissed vide )udymenL and order“dul.od 13.10.2009

[

That the pe utmnm !0(*1:11;, mmmlly agpr u'vo(l .l;,mn&l the order

dated 13 10. 2009 of the L, eamed NWTP Qervwes Inbunal seeks

lm\o ¥ dppk_‘dl (o 1hls du;,us( (oml on, the. |

, ~gxounds monuoned in Paxt A of, thls pctmon

1

‘.I‘ih‘("‘(l by the

aw points and .




@

[}
-

, o . R R N N R LY

rﬁ&tl Service Tribunal, as well as. order. ol depirtmental authority

1y Be sct aside and " the petitioner may p]casc be reinstated with bd(]\
nefits, !

; . I
. S r
" ' Drawn .:i:vxld»ﬁlcd.'by
: (MIR ADAM KHAN)
'ADVOCATE ON RECORD"
CERTIFIGAT | B

Cemfwcl thut no such Petition has carlicr lwon hlml by the

petitioner against 'he nmmbn('d judgment nnd order,
. \ .

ADVOCATE ON RECORD
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IN THE SUPREME COURT OF PAKISTAN .
(Appellate Jur1sd1ct10n) :

Present ‘ :
3-) % . Mr, Justice Jawwad S, Khawaja -
Mr Justice Khilji Anf Hussain

CIVIL PE’I‘ITION NO. 2-P OF 2010

(On appeal from the Judgment of the Peshawar ngh Court,
Peshawar dated 13.10. 2009 passed in Appeal No, 729/2009)

Abdul Munir Khan . S e Petmoner(s) :
Versus

Government of NWI‘P Lhrough

Chief Sec1 etary and another N Respondentte) k
{for the petitioner(s): ~ Mr. Riaz Ahmed Khan, ASC
' : o o ' Mr, Mir Adam Khan, AOR
For the r;esloondeiat(S): - N_.R. g ’ S
Date of hearing; - 11.3.2010 .
ORDDR

JAWWAD 8. KI-IAWAJA J. Tle pct1t10ne1 Abdul Munir Khan
'was Land Acquxs1t10n Collcctor He impugns the judgment of the
‘ NWl“P Serv1ce Tr1buna1 Peshawar dated 13 10 2009 whereby an . :, .
appeal filed by 1’111‘1‘1, has been dis m1ssed It is evident from the -
1mpugncd Judgment that the pet1t1oner had absconded and had |
1em'uncd absent from duty He was also subsequently tried and"
conv1cted in a corruptlon case prosecuted by the National " ’ B
Accountab:hty Bureau n thc sawl case, he was conv1cted and

_sonu.nced to four years R. I

2. The learned Tr1bunal has given cogent reasons fo1 chsm1ss1ng"
“s ke

o ' <//( pcuuonm 8 appcal Lcau ned COLU’lb(:‘.l for Lh(. peuL1one1 was not in a

ATTRSTEDr poemon Lo advert Lo any Junsdxcnonal error or legal 1nf1rm1ty in the

s vt sy
o

¢ ’ '
. %mpugncd _]udgmcnt which would Justify 1nterfe1 ence Lherem by thzs
Tharge

MRTVI 'i,, M,,.,,Hnwml.lrt while exercising _]ur1sd1ct1on under Article 212() of the

//7 ushayam, zf v
Cons thuuon IIowevu in o1 dvz to'ensure complcteness of Lhw/ o !
. . 7\_. .
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judgment, we have noted-the contention advanced by learned

counsel that departmen'tal inquiry was nbt held before 'the removal
of the petitioner from service. We have considered the provxsmns of

ccuon 5(4) of the Removal from Servme (Spec1a1 "Powers)_-

Ordinance, 2000, ‘which shpulate as under:-

“5(4) "The competent authoniy ma Y dzspense W1th the
inquiry under sub-section (1) - zf it is zn possesszon of
sufficient documentazy evzdence against the accused or
Jor reasons to be recorded in wntzng, it is satisfied that

therc is no need of holdmg an znquzry v

We also note that the pet1t1oner stands conv1cted for corruptlon of |
an amount! of Rs.8, 41 $8 000/-. In the c1rcumstances we are not‘
inclined to cxercisc jurisdiction 1n thls case. More so, because no
suba%tanual questlon of law of pubhc 1mportance has been pomted -

out. Th1s pet1t1on, as a consequence, is c11sm1sscd and leave to

“appeal is ‘declined. ——u L - ;'
IR %fwmﬂ/f/d wya, Ve
S /9/ kbl /77%/ prrer T

o

Gmﬂmfm

'ﬁ"%wc?d}‘yy .
Peshawar B . o L
11.3.2010 o s

' NOT APPROVED FOR REPORTING g @ ‘f*"'”}i““"“‘*’ orl /t{'ﬂ /c>
/ Ejaz Goraya . A ""‘?""“wmﬁ‘f?‘
4 .

Fpd
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-y U D G MENT
Cr. Appeal No.9-P/2007
Date of heari mt, .09.09.2015

lRSHAD QAISER Ji- lnstant appeal Is directed

' agalnst Judgment and order dated . 25.07.2007,

passed by learned Judge Accountablllty Court-ll,

' NWFP Peshawar, in Reference . No 8/2007 for the

offence : of corruptlon and~ corrupt practlces":

punlshable u/s 9/10 of Natlonal Accountablllty

- Ordinance, 1999 whereby appellant Abdul Muneer, )

was convxcted u/s 'lO of the Natronal Accountablllty'
Ordlnance, .1999, and sentence him to rigorous

lmprisonment for four .(04) years and to pay a fine of

Rs.8,25,00,000/- or in default to undergo two (2)

Years S.l. The Benet"t of sectlon 382-8 Cr P.C has - R

also been extended o
2. ‘ The{ brief but relevant facts of the case are

that Government ‘started. a. project known as

_ Islamabad Peehawar lvlotorways ProJect for

construction of Motorway on an area total len_gth of .,

154.54 Kilo Meter and it had to pass through the o
land of five District of NWFP ‘including the land of |

Nowshera, Charsadda, Swabi,. Mardan and’




3

Ijnz

Peshawar. The appelhnt was appomted as Land
Acquxsntion Collector for acqumng land for the

construction of Motorway and in all o7 _awards in -

respect. of seven viliages sltdat'ed, in. Dtstrict

Nowshera ~ were  glven  bearing , No.

14,18,19,20,21,26 & 30 In between 30.08.1998 to

04.06.1999. Vand -after . doing’ the needful

. compensation’ of'acquired 'Iandl'were paid to the

landowners Subsequently - complaints were

received by the Chalrman Natlonal Accountablhty

Bureau to the effect that accused in conmvance with

/

others fraudulently and drshonestly got fixed the.
compensation of acqulred land at inﬂated and.
exorbltant rates in violation of the provision of Land

Acquisition Act and that they also obtalned lllegal o

pecumary advantage by gettlng changed the

classrflcation/kind of acq..nred land mto commercialv- '

- and residentlal property and thereby caused

ﬂnancral loss of Rs821 18119/— to the pubhc

exchequer. - To ascertaln the factual posntron.
mvestngatron was conducted through Qamar Zaman '
'lnspector in the matter, who filed hrs report afterv

;fvmvestlgatlon to the Chalrman NAB Islamabad On
. the basis of report of the I 0, Reference agarnst the

.+ appellant and acquitted co-accus_e‘d u/s 9/10 of
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National Accoimtability ‘O'r'dinance, 1999 was filed,:

i

hefore the Accountablllty Court for trial.

3, . The appellant alongthh acqultted co-
‘accused .were summoned, Appellant vaas,

proceeded agalnst under Section 512 Cr. P}C, ‘_'\:Nhlle"

charge againet co-accused was: framed to which

they did not plead guilty and claimed trial.. Trial

commenced after completion of trial cc-accused'
. were- acquutted and appellant Abdul l\/luneer' was

declared as proclalmed offender. When;f-. the -

weer

appellant_ was arrest_ed, su‘pplementary'. Reference -

was flled agalhst'hlrn 'fcr trial, He wa"s 'summ'oned

- from Jall and charge was framed agalnst hlm to

which he did not plead gullty and claimed trlal ln

order to prove lts case, the prcsecutlon has

examlned 08 wntnesses le PW-1 Manzoor Ahmad, )

Stenotypist National l-llghway Authorlty}. Peshawar,

* who 'p‘ro'ducedr th‘e record pertaining "-tci{,the'

construction  of ‘Motorway.  PW-2 Sahar;-‘ Gul

iASSlstant Secretary Board of Revenl.le L Civil

Secretarlat, Peshawar vproduced a etter

No.27526/Rev.V/M Way dated, 22.11.2001, PyV-6

s Nowshera in the year 1998 and he was appointed

as Local Ccmmlssnoner for the detelmlnatlon of

land, but meanwhlle he was transferred and he

g RA ML
Ganmwml iyl

‘ Aurangzeb Khah was Assistant Commissigner’ -
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could not-submlt hls ‘report. PW-3 Rahamuddin
Patwarl Halqa Jalozai, PW-4 Syed Rasool Shah

PW-5 Gohar All Patwarl Halqa Akbarpura and PW-
7 Jamal Abdul Nasir Patwarl Halga, - Tarolaba '

rproduced all the relevant revenue record pertalnlng ‘

1o Motorway Prolect PW—8 Qamart Zaman 1.0, Wl'lo

‘conducted lnvestlgatlon recorded statements-of

- PWs u/s 1681Cr.P, C and then submltted final report

to the Chairman NAB Islamabad After closrng the

prcsecutlon evidence, statement of appellant was

- recorded u/s 342 Cr P. C ln his statement he demed '

all the allegations figuring agalnst him., ln defence

he flled a statement u/s 265 F CrP C and also

‘ recorded his statement on oath u/s 340 (2) Cr.P, C
- At the conclusron of trlal appellant was convrcted

- ~and uentenced through lmpugned Judgment and

order dated 25, 07 2007 The detall of Wthh is glven

~In para No.1 of thlsjudgment
: 4. | Arguments heard and record perused wrth,
 the assrstance cf learned counsel for the partles.

5, The charge agalnst accused/appellant Is

that he in connlvance with his acqurtted co- accused‘

'v"lncludlng landowners of the .acquired land had

fraudulently and dlshonestly fixed the compensatlon

of land srtuated in vrllage Kotar. Pan and Mera

Kandar Dlstrlct Nowshera acqurred for constr uctlon

y
Sy, it LI

"\‘-f'... 'Y T
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of Islamabad Peshawar Motorv's)ay Project (lPMé)' at

Inflated and exorbitant rates. in violation of the

, provision"‘o’f Land Acquisition act and also obtained

illegal pecuniary advantage by getting changed the

slassification/kind of acquired land In to commerclal
© and 'reside'ntia! property and - thereby caused

flnancral loss of Rs.8,21,18,119/- to "the pubhc"»'

exchequer and commltted an- offence u/s 9 ( a)(vr)
of Natlonal Accountability Ordinanc_e punishable u/s

10 of Natlonal Accountabllity Ordinance.

6. There Is no cavil to the proposition that an
megal act/order ina partrcular set of facts may have'

the penal consequences but the questron requrred |

to be. adhered in the present case was as to '.

after observmg of the Iegal formahtrea by itself'

constltute an offence of corruptlon and corrupt

practrce ~within meaning of S‘ectlonlg(a)(vr);:_ The

presumption '_of; guilt under Section 14 (d) of the

NAB Ordinance in respect of an offence can only be

W
4

raised after pro‘secution has establlshed,prelirninary -

facts and succeeded in makmg out. prima facle a

reasonable case to charge an accused for an

~offence u/s 9(a)(vr) of the Ordrnance Therefore

: notwrthstandlnr; the provrsron of Section 14 (d)

NAB Ordrnanoe. this is settled law that unleSS the -

v " ".' " M
Peé-‘inéwﬂ

'whether the act of flxatlon of rate of compensatlon o

n‘&%
EP 2015
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prosecut\on to the eatlsfactlon of Court succeeds in .

X RN .. . "
e ———t U 1T

—r .
P
F

{ L
discharging the mmal burden cf provmg the

" allegation,’ nc presumptlon of guilt can be ra\sed to

shlft burden -of dlsprcvmg the al\egatlon to the -

accused Reference Is made to (PLD 2001 SC 607)
Reference is also made to. (PLD 2008 sC 166) in

case “Mansur-ul Haque Vs Government of
. ‘3

Pakistan”.

Notwithstanding specxal proviszon -
“of shifting of burden of proof,
fundamental . principle of law of
- eriminal administration of justice
'that basic -onus Is always om
prosecution to . estabhsh
commission of offence is ~ not
-changed---  Prosecution having
- advantage of provisions of Section -
' 14(a) of National Accountabllity
Ordinance, 1999, may not be under
heavy burden to dxscharge onus of -
proving the charge as the Court, on
" discharge of imtzal burden of ..
proving prima facie case - by
. prosecution, raise a presumptzon of
guilt---In the nght of concept of
criminal administration of justzce,
prosecution Is not absolved of its
duty to prove the charge beyond.-
. reasonable doubt under National
" Accountability Ordinance, 1999--=
~ "Burden of proof is only shifted on
_ person facing charge if prosecution
" succeeds in  making -qut a
" reasonable case -by (ischarging
initial burden of proving the
chalge ‘ L

AN LM B
Pa s R 14
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7. Keeplng in vxews the above pnncrple in

mind It Is to be- seen whether accused aé Land o
Acquisition Collector In connivance with acquutted o
accused Director and landowners commltted the act
of corruptlcn and corrupt practice- and mlsused his
authorlty so as to galn benefit or favour for hlmself. .'

or for acqultted accused/land ownerin the form of

excesswe payment of compensatlon to the tune of

Rs.8, 2'l 18,119/- - which  resulted in‘i’"‘ the. -

corresponding loss to national exChe'que'r’ or“he did -
exercise the powers in good faith wlthout any", -

consideration of lllegal garn or undue beneflt and .

the land_owners have ,been compensated |n o

accordance with law and no loss has been caused -

to Government exchequer? ,

8. Accordlng to the record accused/appellantj'

-was apponnted as Land Acqursrtlon Collector for :

National nghway Authority- for the 'acqulsmon of._ o

land for Peshawar Islamabad Motorway Project. He" .

announced seven award bearmg number"

14, 1819 20 26 & 30 in- between 30 081998 to.

04. 06 1999 pertamlng to Dlstnot Nowshera ln thls'_
case reference. N©0.3/2002 was filed against 13 other_ '

accused with regard to award No.14 and 3Q in

- lwhlch the rates varied ,from RS.SSO/-- to Rs.BOOO/-- ]

{.‘.per Marla. Those accused were tried .by
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‘ -ACcduntabil_ity Court-l,v' Peshawar, ;‘ After  the

concluslon of trial, the learned trial Colrt discussed

the evidence and came to the éonclusion_‘that there

was- no collusion between the Land 'Acquisit'ibn:' |

‘Collector (appellant) andvthe beneficiaries and vide

order . dated  10.022004 © the . actual

‘beneficiafies(landownérs) and Diréctor Ab'dul

Ghafoor were écquitted by trial Court by holdiﬁg. N

1

“The compensation was assessed

- by the absconding accused Abdul
" Munir Land Acquisition Collector

with whom the alleged collusion of
accused No.2 to 13 (landowners) is -

not proved on record.  Except the
1.0 no other PW has deposed about
. the alleged collusion of accused
. No.2 to 13, The 1.0’s statement in

- this behalf is based on conjectures
and surmises as he deposed that

- since 'the compensation was not -’

awarded as per one year'’s average

- and so he presumed that the Land:

Acquisition - Collector and
- landowners had ' collusion with
each other. Any other worth
reliance evidence does not supp‘orc
his above statement as such it is

ruled out of consideration. The -

awards . - regarding built-up
property are also not questioned
In the Reference nor the recipients
of compensation of such property
are arrayed as accused in .this
case.” : -

- Admittedly no appeal has beén' filed

.against the _judgment and order dated 10.02.2004
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‘and it has attained finality.

5
~

Since present

accused/appellant was not appeared before the

Court, therefore he was declared absconder.‘ In the
above noted -.ju'dgment Award No;14 & 30 were’
discussed The other five Award were 'Award;No 18‘ '
of Mauza Banda’ Charl Award No.19-of Banda Mula :

Klllay, Award No. 20 of Mauza Khoshkr Payan

Award No.21 .of Mauza Kheshkl Bala and Award -

'No.z_s_ is regarding Mauza Behram Killay. An these

Awargsrelate to the land acquired for the"pro_posed '
oroject which Is in the vicinily of land. acq“uired‘in
Award No. 14 & 30 and s situated between ,

Nowshera and Charsadda Whtle acquxttlng the

other accused the trial Court has specnflcally

mentloned the market and potenttal value of the surt
property and also dtscussed the evidence of PWs
who admltted ln thelr statements that the acqurred‘ .‘
property ls s;tuated in developed resldentlal cum:
commerclal locallty belng adjacent to lndustrial
Estate Locomoto Factory, Road and Abadi etc and
observed '“that the Land'Acqulsmon -Collector~
assessed the compensatron amount of the property
of accused No 2 to 13 keeping in view its Iocatlon
potentlahtxes and all other factures mcludlng its
special adapta‘bl_hty for resldentlal and commerc1al

building. The 'rates at which the compensation has
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been awarded to accused No. 2 to 13 could not be' '
declared as exorbitant.” |t was also observed that ) .:

the Ptovrncrai Government had earlier acqurred land -

e

measurrng 178 Kanals for 07 Marias Housrng

Scheme which was then transferred to NHA for

Motorway Project for Rs.20 mrliion whrch comes to

Rs'iiz 359 55 per Kanal The trial Court aiso" '
noticed that vrde vanous saie deeds one Kanai of".-.'
land was soid for Rs.3,40, 000/~ in 1995 The trial |
Court drscussed all these matters in its judgment In

the wake of these frndmgs aiI the accused facing .:‘

trial at that tlme were acqurtted

10. - In the case of appellant when he wa‘s,

arrested, he.was tried'again‘.because in addition to. -

award No. 14 & 30 he had announced 05 other -

Awards Except the evidence of Iandowners the
prosecutron produced exactly.the-same .ewdence

which. was produced’ in the earlier trial, PW-1

Manzoor Ahmad the' custodian of record produced,
certain record in respect of acqursrtion of Iand and
. issuance of drfferent awards includrng the lmpugned‘

’awards In cross examrnatron he admrtted the-

copies of the awards were sent to GM NHA SMBR

and others but the account department of NHA etc |

did not raise any .obJectron in respectr,v of the

_cornpe_nsationamount. He also produced copies of .
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Minister with Dlstrict' Adn‘iinistration’,’ held v.on :

different dates for the fixation of the price of land |

acqulred through these awards and for dehvery of

possessnon to start the project which are ExPWB/DZ
to ExPW3/D6 He also produced other record rn'
' respect of meetrngs held on drfferent dates which

are marked as ExPW‘I/X-'l to ExPWt/XQ He,

admltted that' on the basrs of decrsron taken m the

meetlng held on 08 10. 1998 the Land Acqulsltion

Collector prepared reports for various “kinds of, land .

rn District Charsadda and Nowshera A meetrng
held on 08, 10 1998 ExPW‘lIX—S Land Acqursntron

Collector was dlrected to carry out the necessary

spade work for assessment of reasonaole

compensatlon for affected landowners as provlded _

in the Land Acqursrtron Collector 1894 and he was

also drrected to submrt his report as concerned'

landowners . were not Wllllng to dellver the‘ ;

posse331on of lend till such trme that they were to be

paid in accordance wrth market rates, Acco_rdlngly‘
he prepared.report. after'as_sess_ing._the‘ rate and o

submitted - his report to NHA on 14.10.199,

Rehmanuddin _PetWari Halga Jalozai ‘Malengar

.
i

' District Nowshera was examined as PW-3. In cross

exanhrnatron he produced revenue record ExPW4/X-: -

neoo ST e
. ' '(k. - )‘ :.:.rm""u‘ .

the minutes of the meetinvg, chaired by concerned |
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1 to EXPW4/X:8-1 and admltted accordinq o

: revenue record Nowshera Mardan Road from north

to south and a rallway line is located adjacent to the‘l |
acqurred land. A Locomoto Factory is also adjacent.

to the acquired land PW-6 Aurangzeb Asslstant' |
Ccmmrssroner Nowshera in 1998 was appointed as |
Local Commlssroner to - mspect the spot ‘and :

determlne the market value of " the land under‘

acqulsrtlon because owners were not prepared to

| accept the prlce offered by NHA He vrsrted the

area checked the record and met with eﬁectles but’

he" could not prepared the report as. he was

transferred. In cross examination he admitted. that

he had seen a brick kiln in front of which there were -

some houses. In between the brick kiln and houses

th_ere'was a-metalled road. He also stated that a

branch of United. Bank is also.“'sltu'ated in..road
adjacent to -the acquired land and there Is a
distance of about 1 Kilometer between acquired:-

land and Locomoto F.actory That industrial estate is

also’ adjacent to the - acqurred property He also,' '

admitted that the land of 07 Marla- Housmg Scherne
was acqurred |n vrllage Mera Kandar and the sald
property ls adjacent to the - land acqulred for

Motorway Prolect Risalpur i Is ata dretance of abqut -

2/3 Kllometer from acquned land He also admrtted
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that adjacent to the acquired land there is a rallway .

{

line Wthh |s contlguous to the road and across the ,
?

road there ls .Abadl Prosecu‘tron also produced -

Patwarr Halqas of other Mauza;at ‘but they could
not prove that tha amount determined by Collactor
Is exorbrtant Qamar Zaman who' had conducted
lnvestrgatlon in the .case was examlned as PW-8.

He stated that while announcing award the Land |

‘Acqulsmon Collector | lgnored‘. the_ Ausat Yaksala

price provided by Deputy Comrnissioner Nowshera
and announced award at enhanced rates The.
accused also changed the classmcatlon/krnd of.

'some of the Ian_d in to commercral and resrdentral‘

‘area against law and fact and announced the award:

at enhanced ra-tes . causing huge ‘loss to

Government exchequer In his cross examlnatlon he _

.admltted that he had not mspected the property ' |
acqurred He further admitted that:-

' “According to my knowledge
-~ compensatlon can be. determined

~only on the basis of one year : .

average of mutation and there is
'no  other. conszderat:on for
determmatzon of compensatzon I
"+ was told by Patwari Halqa and
Tehqxldar‘ that  the - only
con.szderatzon for deter mmatzpn of, .
pompensatzon - Is - one, ‘yeay
average.” B
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, Thlsadm"isslon reveals the abllity and competency

of the lO who had, conducted lnvestlgatlon in the

case of award but without studylng the relevant law

,l e Land Acqulsmon Act 1894, Record further reveal |

that he dld not conduct the lnvestlgatlon properly

‘and falled to collect material recordes he admitted

that:-

"It Is not In my knowledge as to
whether prior to the acquisition
any meeting had 'takep: place in
- which D.epu'ty Comumnission,

Minister ‘and other high officials

participated and therefore, I have

‘not taken in to possession any

documents in this effect "

He also admltted thati- .

“Since the compensation was not
awarded on the basis of one year -~
average, therefore, presumed that

- landowners and Land Acquisition

Collector had  entered into
connivance  and . collusion,

~ however, I have no'oth;{:r evidence
to that effect. Since I had not
visited the acquired land so, I

‘cannot say as to whether there.

" .was a brick kiln, foundation walls

for residential houses, metalled -

road and o'f:h'er built-tip prope’rty
in the acquired land.”

1. lt is also admitted fact that cnly 13_

landowners were arrayed as accused, I O admitted

" that landowners who recelved compensatlon less -

‘than 5 lacs wrare not arrayed as accused for the.

reasons - that they were poor people In his v:
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statement recorded u/s 342 Cr P. C as well u/s 340 .

(2) CrP C and 265(F) CrP C accused had given

the detall of the assessment of value of the dlsputed S
"property He stated “that the concerned owners - o
were not Wllllng to dellver the possessron of land il -
such time they were to be pald ln accordance with -
market rates, The whole of the area between.these '
villages - of Nowshera had not only commerclal a
| potential but were also in close vicinity of Locomoto
Factory in Rlsalpur All the area in total was
oommercral bécause in addltlon to this factory these
are also in the vrcrnlty of Rlsalpur Cantt: and the r
‘ lndustrlal Estate These lands are srtuated on the -
main Nowshera Mardan Road There was a law and *
order srtuatlon ln the background of which vanous‘ |

- meetings were held to settle the. matter and to
persuade the landowners to deliver the possessron .
peacefully " He has also given the reference of
meetlng held on 14 .07.1998 under the chalrmanshlp -

of DC Chalsadda ln Wthh lt was declded that the

relevant rates should be fixed by the LAC le the

‘accused, for acqursrtlon purpose These rates were .
also crrculated through AC's letters datedv
14,07, 1998 He further stated that . accordrngly
prepared the report after assessrng the rates and |

submltted my report to NHA on 14, 10. 1998 There ‘

i

e .
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was no objeotion on it and it w\ae ao_cepted b"eoause-’
It reflected the 'a'seessment 'prop'erly. made.”He was
subjected to searching cross. eiamtnation, but
nelther v.any' o'uestlon was asked from him with.

regard to the potentlal value of the sult property nor

“the prooeedrngs inoludlng the meetrng held under

the ohalrman Shlp of Mlnlster and Commrssroner on-

the basrs of which LAC assessed the vvalu_e,of‘_the.

suit property. He has not b'een cross exarnined in ‘

respeot of the fact that he had any connrvanoe wrth |
the landowners It is proved from record and thrs
faot had also been dlsoussed by the trrai Court vide -
order dated 10 02, 2004 whlle aoqurttlng the .

landowner_s "thﬂat, _there ,le not an iota on record o

show that there was any connivance between the = .

Colleotor_ and the landoWners or the acquired

depar'tment. The land was acquired by the NHA, but

~ the aoquiring departmen‘t never made any oomplaint

and_'had nogrievanoes regarding the compensation
paid. But the NAB authority took the cognizance of :
the matter on some -c'omplaint.s' and. entrdsted the
matter to an in\_/esttgating officer, who.even did not
know the ABC pf the relevant law lLe Land

Acquisition Act, 1894.

,127 - Aocording to record on the one .hand the

landowners yve‘re' not paid c;ompensat.ion' in
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'No 20 of the lmpugned judgment:-

17

"ac.cordanc'e. with law 'a'nc_l‘ on the ,other'hand after a

long period of about 04 years, they were implicated -

“In the case'for- no reason and'slmply on the basis of

whlms of prosecutlon ‘The evrdence on record
shows that the ‘actual rate of land per Marla at the.
time of acqulsmon:'was much more t_han the rate

acquired. One of the landowners had filed

-~ reference/petition EXDA-X12 for the enhancement'

of- compensatlon Wthh was accepted and rate was "

E enhanced The statements of all the landowners'
© . and concerned PatWan Halqas also suggest that the
price of Iand was much more than the. market value -

assessed at the relevant tlme That was why in the -

instant case D.C .Nowshera- and Charsadda had

fixed the rate vide their letters dated 11.01,1998,

17.11.1995  and  25.11.1998 ExPW1/10-6 to

ExPW1/10-9. In the meeting it was also’-decid-ed'
that the value may be fixed at the rate of Rs 6000/-'
to Rs 8000/- per Marla

‘13'. From the perusal of lmpugned Judgment

and order dated 25.07.2001 it reveals that the trral

Court passed the order of convrctlon and sentence .

- of appellant by holdlng that the rates do not tally

with the rates mentloned in Ausat Yaksala In thls

respect we. deem lt appropriate to reproduce para
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,'”These rates do not tally with the
- rates mentioned in Ausat Yaksalas
- 'avar_lable on pages 605 to 609
ExPW-4/1 to ExPW-4/6. These

Yaksalas reveal that the rate of:
Barani land s Rs.127/38 .per

' Marla, Nulchahl ' Rs.836/- per
Marla and Makhloot Rs.5482/45

- per Marla. So keeping in view the
rates metritioned in Ausat Yaksala

- and Award there is gross dszarent

in it. No cogent reuason has been .
given by the accused as to why he
has ignored the rates mentioned in

Ausat Yaksala and f ixed the rates
as on Ius own,”
14, Here we are sorry to say that trlal Court

being an experlence Judge had Ignored the relevant

,provrsron of law lncluding Sectlon 23 of Land )

Acqursmon Act»and the Judgments'ofr the superlor‘ 4
Courts.‘ -
15, ltis now setfled principle ef Iavv that while =~

"assessing/determining the compensation = of

[

acquired land the one year average ‘is not the only, *
: yardstick. The Collector has not only to consnder the -

market value for the Iand in questlon but other-

e

'relevant- factors such as locatlon potentlalrty of the .
. acqulred land have to be eonSIdered In thls respect_ '
v.referenc,e may be made to (2_009. SCMR 771)
“‘Land ,A_c‘qursmen -C.ollect,or,.. _Abhdttabad and

others versus Gohar ur- Rehman . Abbasi”

. o gy \*\'.fm) gh E,.'mm‘ )
- W 015

wherein it is held;-

JEVEEN
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In -case ‘Mahk Aman and others ‘versus Land

Acqulsitaon Collector’ (PLD 1988 - SC 32) lt lsl‘

held -

16.

Court that in acqunsmon case the owner of the -

_th; price because there is Jdiﬁe_rent‘b‘etween-pric‘:e

“At the time of passing of award,

‘potential vaIue of the property had

to be considered in addition to

market value of the land. Average .
sales of last one year was not. 3
conclusive for determination of

market value. of land and while
assessing the market value of the.

land, its Iocatxon and potent:alxty. o

had to be considered”,

‘Factors for determination of

market value of land are not,
therefore, restricted only to time of 4

‘Issuance of Notification or any

period prior to it but can. also

- relate to period in future and it is

- for this reason that “potential
value” of land i.e. the use to which

It can be put in future has in a

large number of cases been heldto -

be a relevant Jactor - - Fact that
long pemod had elapsed between

issuance = of Notification and

announcement of Award coupled
‘with fact that durmg that period

prices of land in question land -
‘risen sharply, held, was « Jactor

which ought to- and should ‘have

been - taken into account wlule-

determmmg value of land for the

burpose of compensatz‘ng the
owner”,

lt is repeatedly been held by the superlor‘

acqu;red land should be pald_ compensation and not
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objected by NAB.

20

~ ‘and compensation whHe assesslng the award

: :compensatton on the basis-of one year average is |
not s ole crlteria In present trend of - extraordrnary-‘

i hike of landed property The land rs acqurred in the

| : mterest of General Public expenses on the basrs ofv a
' sacnﬂce of an lnd|v1dual Wthh requirés vv 'to

Ladequately compensating the individual in

extraordlnary manner and the compensation should

, be frxed in the lrght of criteria of a wrlhng vendor and
that of a needy vendee Reference may alsc be |
.“;‘made to (PLD 2010 SC 719) “Land Acqulsltlon

Collectcr & others VS Mst lqbal Begum &
others” It was on the basls of this pnncrple that the

.btrlal Court vrde Judgment ‘and . order dated

10.02. 2004 acqultted the landowners

17. - One of the allegatrons of the prosecutron is |
that classn‘roatron of the acqurred land was changed v

‘ vThls allegation s also not correct because it is

admitted by PWs that there were houses, brick kiln

and other built-up property in the acqulred land

Accused in his statement u/s 342 340(2).a'nd u/s

265(F) Cr. P.C . had given the detall -'of"

naturc/character of the property Separate awards

'were rssued in respect of burld =up property and the

amount was pard These awards were never

Y NG N 112 ._'-ﬂ"'u&\.auw-\
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- 18, In tﬁe_light of facts,and cichn_‘ista'nces of -

the present case a'nd thlé evidence .‘_brought on ..

record, we have not been able to find out the basic .

. elements of an offfenc'e of'corruption and corrupt

practice ln the transactlon ln question . wlthln the'
meaning of Sectlon 9 (a) (v1) read with ‘Séction "' '

lO(a) of NAB Ordmance, 19‘)9 wmch provxdes as

‘under-

: ”Sectzon 9(a)'- A holder of a pubhc
office, or any other person, is said to
‘commit or to have committed the
offence of corruption - and corr upt.
practzces.
(vi) If he misuses his authorzzy s0:
as to gain any benefit or favour for - -
- himself or any other person, or:
renders or attempts to render or
willfully  fails to exercise his
authority to prevent the grant, or-
rendition of any undue benefit or:
JSavour . which he could have
. brevented - by. exercising' his
" authority,”’ .
“Section 10(a):- A holder of public ojﬁce
or any other person who commzts the '
offence of corruption and corrupt
practices shall be punishable with
- rigorous  imprisonment for a term
which may extend to 14 years and with
fine and such of the assets pecuniary
resources of such holder of public office.
or person, as are found to be
disproportionate to the known sources |
of his income or which are acquired by
meney . obtained through cor ruption '
“and corrupt. practices whether in his .,
name or in the name of any of his: -
dependents, or benammdars shaII be g
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Sforfeited to  the appropriate’

Government or the concerned bank or

]t

weuld show that wlthout dlscharge of inltlal burden by

the prosecutron. the presumptlon of gunlt cannot be

raised and trial’ of a person on vague allegatron is

misuse of procese of law and Court The prosecutton'
' must drscharge its duty falrly. Justly and in accordance'
with Iaw and since any lapse of prosecuttng agency in

respect of the ‘right and I|abrlrt|es of a person facmg

prosecutron Is ‘not condonable, therefore, the Courts

: must be wgrlant about the rlght of such a person to save
~him from mcarceratron of unjustr'r" ed prosecutron at the -
cost of his honour and reputation |

. 20. ' In cnrcum..tances fo. what has been drscussed

above, the present appeal is allowed The conviction

and aentence awarded to appeltant is set—asrde and he

s acqurtted of the charge in the reference He is on barl

therefore his’ suretres are dlscharged from the Irablhttes o

of ball bonds

CH IEF JUS T cE

nnounced.

e
ax]q /Ay
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]
f nancral institution as the cas¢ may
be' ” -
19, The plam readlng of the above provrslon

r/a-._.,-—-—-lr'/v\' '



IN THE SUPREMD COURT OF EAKISTAH
: (A PPELLATE JUI\ISDICTIONI

>

ERESENE ' S
: . , . . " MR, JUSTICE DOST MUHAMMAD KHAN - 1
Lo _ _ . MR..JUSTICE QAZI FAEZ [SA _
. SR S ‘ MR. JUSTICE FAISALARAB

W

. ' o CRIMINAL PETI'I‘ION NO. 869 OF 2015

_ Ton appeal ogainst the judgment datcd 22.9.3015° L
- passsd by the Peshawar High Court, Peshawar in .
Cnmmnl Appt.n.l No. 9-P/2007) . :

Cha;rman NAB, Islamabad : . .
o o ... Petitioner ;
: . - VERSUS ’ B
Abdul Munir ' . C
; J Respondent

For the Petitionei': ‘ Syed Ah Imran, Special Prosecutor NAB i
‘ ‘ A 't 9 Tanquxz, AOR | _ L i

- Forji*thc -Respondeht: ~ Mr. Altaf Ahmed, ASC '
e Mr. Muhammad A_]mal Khan, AOR
L L Date of'Heafiﬁg: 2601 2017 .
| L o ORDER | |
. ‘ o | | posT MUI—IAM‘MAD I{,HAN, J.- With the ass 1btaﬁce of .
R S 1&&1‘:&&:@ ASCs, we have gone. through thxs pe%u.tmn and the 1e1evant -
ma;t.eria.l attached there w1th ‘which has been filed ageunst the
. Judgment of the Peshawa: H1gh Court Peshawar dated 22.'9.20 15
gwen in Cnmmal Appeal No 9-P/2007 whereby the accused- L
‘respondent was acquutted and the Trial Court's Judgment_ was set
’aside. | |
2. :." " The rcasons' givenn by the H1gh Cdurt m its jud}gment
arc): based on sound pnncxple of Iaw laid down by this Couft both
- ' _ oﬁ cwﬁ and crzmma.l smles m casc’s of thxs nature and bece.use thel

acquxring departmcnt has nat. ghown . any. gnevance againat Lhe

ﬁxahon and payment of compensatxon to the af ectees of the

v ATT ESTED

. i .~ aequired land nor the maltter was taken to the rcfezee COUTW

" ‘ - . ‘ ©Caup AssOCI1ate

- Buppaet Coat ot Pakl.tlin '
. ‘.:umuu-w -
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refercnce, thus we do not undex rstand that why the NAB has 1a1d

ands on this case. a.nd why it is chae,mg it like & chasing shadow

when the NAB has fa.lled to. provxde ev1dence directly connecm_fxg ‘

thc acc:used-respondent that he had indulged in cornApuon and

" corrupt practxces and recewed pecumary bcneﬁts Hence, thxs

‘ pet.'\t'xon, is _found ber_eft of any legal ground and is dism;ssed, 1ca;ve

)

is decfined.

o L Sd/- Qazi Faez Isa,J
. §d/-Faisal ArabJ

Vo i . CertiﬁedtobeTrueCopy
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| Sd/- Dost Muhammad Khan J
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To

- Govt. of KPK, Peshawar

The Chief Secretary

Subject: ppeal against office order No. SOE-II (ED) 2 1381)/92,

1y

“y
)

D
<

W

5

dated: 04/03/2003 of the Secretary, Govt. of KPK., Estt.
Deptt. Peshlawa A ‘wherebv appellant was removed from

service retrospectively.

 Respected Sir,

That in thc year 1980 appellant 1omcd scrvice as Inspcctox Income
Tax. He was appointed as Tehsildar by the Govt. of KPKiin the year,
1982 on the recommendations of then, NWFP Pul?hc Service .

Comrmssxon and was then promoted as Officer of PCS Executwe

 Group ;n the year, 1992. He was. deputed to the National nghway ‘
_Authority as Land Acqmsmon Collector on 15/4/ 1998,

That famﬂy enmity was c10pped up causmg 1mmment danger to-the
life, s0 appellant was consuamcd to-move away along wuh his

family, in exile for ometxme On the aforesaxd cause, Estabhshment

“Deptts Initiated. d1sc1f~11nary pxoceedmgs agamst him under double

encu.tmc.nt of Removal from serwce (Special Powers) Ordmance,
’700 1 and Govt. of KPK, Civil Servant (E&D) Rules, 1073 and was -

removed lmm sebvice vulc., arder dated: O I_/(H/Z’.()()_% i ln_m_uh OGRS,

That enmfw matter ‘was. patched up with the enemies and “‘after :

,releasmg the burden, appellant preferred departmental appeal to the

authonty on 17/03/2009 followed by subsequent repxesentatxon but
the appeal was rejected on 07/04/2009. - i

That thereafter appellant subnmtc.d appeal No. 729/09 on 04/05/2009 .

o bc.foxe the Honorable  Service Tribunal. Pcsh'lwm, wh:ch lwas

. c1opped up and then on 13/10/09 the same was dlsmlsscd for no

legal’ rea 301 ;
d” B

Tlm .on 1'7/04/”006 appellant sunendered bbfﬁl‘b llw NAB ,

authorities and after completmg the trial before the NAB court,

v ; i
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appe!'ant was convicted and sentenced to 4 years R.I ar;d fine of Rs

8,25,00, 000/~ or in default to suffer S.I for 2 years wde Judgment
dated: "5/07/2007 i

That on 01/08/2007 appellant filed appeal before the Peshawar ngh

Court Peshawar which was, after thorough probe, accepted v1de

Judamcnt dated 22/09/2015 by settmg ‘aside the conv1ct10n and

sentence meanmg thereby that appellant was declared as 1nnocent

Hence this departmental appeal, inter alia, on the .fo-llo"wing grounds.

GROUNDS

| o)

by

d)

CThat uppcllant has on lus credit more than 21 years unblemlshed

. service.

| That due to enmity, appellant along with h1s fam1ly members emled
v ﬁom the scene which was culminated. into hxs removal from service

under Removal from Service (Special Powers) Ord1nance 2000 and
Govt. of KPK Civil Servant (E&D) Rules, 1973

That appellant was dealt W1th under two different enactments SRO
2000, and ;E&D Rules, 1973 and the said enactment has total

 different mechamsm of the case before the appellate authority as
“well as the Service Tribunal. Such double Jeopardy was declared null

and void in Plethora of the judgments by the Apex Supreme Court of |

Pakistan, having different mechanism, so the unpugned order was,

total in disregard of law.

~ Thai the charge of corruption leveled against appellant Was not
proved in the competent court of law, that is why, he was acqu1tted

from the baseless charges of con'upuon by the cornpetent court. of
law, - ' ‘ '

That filing appeal before the Service l‘nbunal Prior to hls case :

pendmg disposal before the High Court was futzlc exercise’ whxch

has no bmdlng effect upon the instant case of appellant _ o

That the impugned orde1 was . given effect retrospectively lwhlle ’

under the law no order could be effected mth retrospective effect

]
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2)

h) |

3

| lk)

* Dated: 7/10/2015

On this score alone, the. unpugned order becomes null and voxd in

the cycs ol law » o : !
' {

v'That when appellant earned acquittal ‘ﬁfem the compétent court cj>f '

law then the former proceedings carried out against him has no l'eg_é.'l
value in ’Ehe eyes of law. ; -

- That the. Servwe Tr1bunal also fell in legal error as criminal appeal

‘was pendmg d1sposal before the legal forums and the Tribunal
should havc waited for the final result of the criminal case.

That the I-Ionorable Tribunal accepted such like appeals of various

appellants by entering ‘into Plea bargaining with the NAB namely;

- Sher Adam Khan, Elcclxicallnspcelox, Zahid Aril now <'e<.1elnpy
- C&W and Hizbullah, etc. etc. and even appellant has made no Plea

bargain W1th the NAB, so the case of the appellant was more strong

than the eases of the afore said personnel.

!

That the Service Tribunal reinstated them with 4ll back benefits but

that judgments were upheld by the Apex Supreme Court of Pakistan.

Some of them are avallmg/enjoymg the fruits of their serv1ces in
. shape of perfonmng duties or in shape of pensionary beneﬁts

- That no inquiry either per the mandate of RSO or Rules was
‘ conducted, so the impugned order was ab-initie void..

It is, thelcl‘oxc, humbly requested that order dated: 04/03/2003 ol‘

“the Sec“etary, Govt. of KPK Estt. Deptt Peshawar be set aside and

appellant be reinstated in service with all back benefits. And as by

0w appellant has crossed age of superannuat1on, so he be awarded

pensxonary/back beneﬁts with such other relief as rnay be deemed :
_ pxoper and justin c1rcumstances -of the case.

i u,

P

Appellant

'Abdul Munir Khan
S/0 Jehangir Khan
R/O H.No. 103B St. 5 SectorK i

- Phase 3 Hayatabad Peshawar
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R/0 House No. 103-B, St: 'No. 5, Sector‘Kz
Phase III,

Abdul Munir Khan "S/o - Jehangir Kh'an, o ' :ﬁwwrmnmm

Assistant Commlssmner, Peshawar

1.

2.

ite g c'tfully_ Sheweth:
1.

l\'é.l.lev'll‘ @%&W

Secretary, Govt. of KP, 'Es_tabllshrn_e,nt' .
Department Peshawar

Chlef becretary, Govt. of KP Peshawar ........ Responden?:'efw“—“"’ i

. FILED RLGRETTED FOR NO LEGAL REAS

R,

Baeroe Veibunal
Dy Hodh

mm.l;.lm&,ﬁatf |

-Hayatabad, Peshawar, EX - Extra'

Versus -

M

5 “ ii“i\ \9“

®<=>¢:><=>®<=>¢$<=>C$ .
LPPEAL ‘U/'S 4 OF THE 'SERVICE TRIBUNAL

‘ACT, 1974 AGAINST OFFICE ORDER NO.

OE-II(ED)2(381)/92, DATED 30,12.2015 OF
NO. 1, WHEREBY REPRESE TATION
07.10.2015 =~ OF _ APPELIANT __WAS

®<=>®<=>®<=>®<=>®

“lhat in the year 1980 appellant Jomed service as lnspector
Income Tax. He was appomted as Tehsnldar by the Govt of
KP' In the year, 1982 on thé recommendations of the then,”'

NWFP Public Service Commission and was then promoted as
Officer of PCS Executive Group in the year, 1992 He was
.deputed to the Natlonal nghway Authorlty ‘as Land
Acqulsltlon Collector on 15.04. 1998

That’ famlly enmlty was developed causmg lmmment danger-
to the life, so appellant was  constrained to move away
along with his famlly in exnle for some time. On the
aforesaid cause, Esta_bllsh-ment Departr_nent Initiated
discipllnary‘ p'lrocee'dings' ' agalns‘tf him .;_under - d_g;uble

)
LR
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enactment of Removal from  Service l(Speclal Powers) -
Ordlnance, 2000 and Govt Kol KP Clvll Servant (E&D) Rules,

1973 and was removed from servnce vnde order dated o

04.03.2003 In his absence (Copy as. annex “AMY

That on 17.04. 2006 appellant surrendered before NAB

authorities and after conclusion of the trial before the NAB. o

court, appellant was convncted and sentenced to 4 years R.I
and fine of Rs. 8,25,00 000/- or in default to suffer S.I for 2

years vide Judgment dated 25. 07 2007, (Copy as annex
\\Bll)

That on .01.08. 2007 appellant preferred appeal to the
Peshawar Hngh Court Peshawar agalnst the judgment of the' ,
Accountablllty Court (Copy as annex-"C”) . '

That enmlty matter was patched up with the enemles and-..

after releaslng the burden appellant preferred departmental
appeal to the authority on 17.03. 2009 which was reJected ‘
on 07. 04 2009, (COples as annex “D" & “E")

Tnat thereafter appellant submltted appeal No 729/09 on

' 04 05 2009 before the Hon'ble Service Trlbunal Peshawar

which was dlsmlssed on. 13 10. 2009 ‘for no. legal re’ason
(Coples as annex “F' & “G”) i
That CPLA No. 2- P/2009 was filed: before the apex Court

agalnst the Judgment of the Serwce Tribunal, Peshawar for_ -
relnstatement in servuce but leave to appeal was decllned on- -

11.03.2010 - as at the- same time the conviction of the.

v ‘ - Accountabllity Court was In fleld (COples as annex “H" &
\\Ill) . . ‘

That - on  22.09.2015, appeal filed before . the Hon'ble
Peshawar  High Court, Peshawar on 01.08. 2007 was

- accepted by settlng asude convlctlon, sentence and fine.

(Copy as annex “J")

That after'the finallzing the. matter of the criminal case, on

07.10.2015, appellant submitted departmental appeal



N
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N,
before the authorlty for relnstatement m serv:ce with- all -~

back benefits Wthh was rejected on 30. 12 2015 (Coples as .
annex “l<” & “L”) ' '

‘Hence this ap'peal, inter alia, on the following - gro’Llnd.»:.—
. - : B : ' ' .

DS :

GROUN
‘a.
b. .
c.
d.
e,
F‘ .
"ty '
L5

That appellant at h|s credlt more than 21 years unblemished

servlce record,

That due .to enmity, . appellant along W|th hls famlly

'members exiled from’ the scene which ‘was: culmlnated into

his removal from seerce under Removal from 5ervnce_

(Speoal Povvers) Oldmance 2000 and Govt, of KP Civil
Servant (L&D) Rules, 1973 ‘

That - appellant was’ dealt with under two dlfferent_
enactments SRO 2000 and E&D Rules, 197:, and the said
enactment has total dlfferent mechanism of the case before -
the appellate: authorlty as well as the Service Tribunal. Such
double jeopardy was declared null and void in plethora of
Judgments by the apex Supreme Court of Pdklbtdﬁ having
different mechamsm SO the lmpugnc_d order was total In

'dlsregald of law

That the charge cf corruptlon leveled agaln.,t appellant was,
hot proved in the competent court of law, that |s ‘why, he
st acqultted from the baseless ch: H'QE‘-‘ of corruptlon

l‘hat flllng of appeal before the servlce Trlbunal prlor to hls
acquattal from the criminal csse was futlle exercise whlch
has no bll‘ldll‘lg effect upon ‘.tle Instant case of appellant..

That the lmpugned ond .r was. glven effect retrOSpectlvely
while undel the law no order could be effected with
retrospective effect. On this score alone, the lmpugneo,

order s null and.void in'the eyes of law.
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g. That whén" 'ap-pellantfea'rned acqulttai frorq\ the competent
'l e -former proCeedi;’ngs -carried out

L

against him were of no le'g.é'l"‘efﬁe‘ct.

h..  That the Service Tribunal also fell in legal error as criminal
. appéal was pending disposal before the legal forums. and
the Tribhﬁal should have walted for the final result of the .
' criminal case, © . - o

1. That the Hon'ble Tribunal -acc”_epted' such like. appeals of
various appellant by enierlng into plea bargain with the NAéf
namely, Sher Adam' Khan, Electrical Inspector, zahid AFif
now Secretary.c&w and'Hizbullah,-etcf.', and even appellant” .

" has made no plea bargain with the NAB, so the case of the
appellant was more strong than the cases of the aforesaid
personals. o SRR |

3o That the Service Tr‘l‘b’unal‘ relnstated them with all back
 benefits  which j'udgmventé ‘were upheld by, the '"‘;ép_exv
Supreme Court of Pakistan. Some of them ” are

avai!in’g/énjoying the fruits . of their services In shap'za of
performing duties or in shape of pensionery benefits, . |

A o | | T

<. That no inquiry either per the mandate of RSO or Rules Was‘ |

¥

. i ; e Y PR R
;conducted nor order dated 30:12.2015 s supported by any |
reason, so the impugned order was ab-initio-vold. I

- Itls, therefore, most humbly prayed that on acceptance of
‘the appeal, order dated 36.12.201s or 04.03,2003 of R. No. 1, be

- in the circumstances of the case, | C/ug( ! G
B | | lant” |

: . ., Appe

. Through +/ - Sl

. | : - - 'Saadullah Khan Marwat '
Dated:; 31.12.2015 Ge«“'e’»’p' . ‘

Arbab Saif-ul-Kamal
Oy - o Coo

MiséI'Ro Ina VN?;} i
Advocates,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE J‘RIBUNAL
( 'PESHAWAR

.SERVICE APPEAL NO. 1436/2015 -

Date of institution ... 31...12.2015
Dateof_;udgment 24.12.2018_

Abdul Mumr Khan S/0 J ehangir Khan,
R/0 House No. 103-B, Street No. 5, Sector K2 ' _‘m we
Phase-I11- Hayatabad, Peshawar, - ' o T

Ex-Extra Assistant Commissioner; 'Peshawar o e ,_(Appellant)
VL‘RbUS

1. Secretary, Government of Khyber Pakhtunkhwa Establxshment Department
Peshawar.

2, .Chief Secretary, Govemment of Khyber Pakhtuhkhwa Peshawar ,
(Re5pondents) :

APPEAL U v OF THE S RVICE TRIB UNAL ACT,
1974 AGAINST OFFICE ORDER NO. SOE- II(ED)2(381)/92 DATED
30.12.2015 QF RESPONDENT . NO, IR WHEREBY
REPRESENTATION DATED 07.10.2015 OF APPELLANT WAS
FIL ED/REGRETTED FOR NO LEGAI L REASON

\\ Mr. Arbab Saif-ul- Kamal Advocate. B | .. For appeliant.'

Mr. Riaz f\hmad Pamdalchel Assistant Advocate Geneml o For respondents.'
Mr MUHAMMAD. AMIN KHAN KUNDI | . MEMBER (IUDICIAL)
MR lIU SAIN SHAH ‘ ‘ ‘ ' e MJ:,MBLR (EXECUTIVE)

MUIIAMMAD AMIN KHAN KUNDL MEMBER: - Appellant

ilfs;valongwiith his counsel present, Mr._ Riaz A‘hmad Paindakhel, A‘ssxstanbAdvoeate ..

General for 11’1e respondents present, Arguments heard and record perused
2. - Brief facts of the case as per present service appeal are that the appellant
was servme as Extra Assrstant Commlssroner Peshawar He was deputed to the

National I-Ilghway Authonty as Land Acqursmon Collector on 15 04 1 998 The

¢




appel | ‘ | , ;
pp lant was unposed major penalt'y of removal from ser\nce by the’ competent

auth
u outy vxde order dated 04.03. 2003 ‘Withs, effect from 17 01 2002 on the

all |
egation of absence from, duty bemg involved in -corruptron cases. The
appellant filed departmental appeal'on 17.03.2009 which’ was:'rejected on

07.04. 2009 bemg time barred therefore the appellant ﬁled servrcet appeal on

04.05. 2009 The service appeal of the appellant was dtsmrssed by thts Tribunal

"vide. dct:uled judgment dated 13.10. 2009 The appellant '\lso challenged the

_ Judgment of this Tribunal dated 13.10. 2009 before the august Supreme Court ot

_ Pakistan and the august Supreme Court of Paktstan also dechned the leave to
' *tppeal vtde Judgment dated 11.03. 2010 Itis also pertment to mentton here that ‘
the appcllant was convrcted by the Accountabthty Court NWFP Peshawar in
reference No. 8/2007 for the offence of corruptton and corrupt practices

h\ﬁ pumshahle under sectron 9/10 of Nattonal Accountabrhty Ordmance, 1999 and

p A sentenced to rtgorous nnprrsonment for four years and to- pay a ﬁne of Rs
§§ 8,25,00, 000/- or in default to undergo for two years S.I, the beneﬁts of section
@ 382-13 Cr P C has also been extended vrde Judgment datcd 25. 07 2007. The -
appellant, ‘challenged that aforesatd Judgment of the Accountal:rthty Court
‘.Peshawtu in-the worthy Peshawar I—Itgh Court and the worthy Peshawar High

- Court vrde detatled Judgment dated 22.09.2015 acquitted the appellant from the -
al"o'resaid rcase The appellant again ﬁled departmental appeal onj :07. 10 2015

. ,agamst his 1emcval order which was’ rejected on 30.12, 2015 hence the present
_service appeal on31.12. 2015

AT "3. Respondents were summoned who ‘contested the appeal by filing of
;"r";g;,m . , _ 2

B
i Mten leply/comments .

‘. 4, Learned counsel for the appellant contended thatsthe absence of the ‘
iin,appellant was not mtentronal but the appellant ws involved in corruptron cases

o by the NAIB authority. It was further contended that the Accountabrhty Court



. worthy Peshawal ngh Court agamst the Judgment ofthe Accountablhty Court

and the worthy Peshawar ngh Coutt accepted the appeal of the appellant and

acqmtted the appellant from the charges leveled agajinst lnm v1de detalled
P o ’ Judcment datcd 22.09. 2015 It was further contended that after hlS acqurttal by
g B the worlhv Peshawar Hrgh Court the appellant ﬁled depattmental appeal but |
. | " the same was 1eJected hence the present servrce appeal It was further
'I | ’contended that since the appellant was acquttted by’ the worthy Peshawar High
Court thcxeforc the 1emoval order of the appellant was 1llegal and llable to be

set-aside and prayed for acceptance of appeal wrth all back beneﬁtst | ‘
5.. o On the other hand, leamed Assxstant advocate General for the
. lespondents Opposed the contentlon of learned counsel for the appellant and
contended that the appellant ‘Wwas removed from service wde order dated
N 104 03. 200; wrtll effect from 17. 01 2002 by the competent authouty on the -
alleganon of absence from duty berng 1nvolved m corruptton cases It wasl

t
further contended that the appellant. submltted departmental appeal agamst the

W/_;;s -
9,//'4/2, e i

.lemoval order on 17 03, 2009 whrch was badly tune barrecl and the satne was
1e)ected on 07 04, 2009 bemg tnne barred It was further contended that the
- appellant al so filed service appeal before th1s Trlbunal and thts Trtbunal also
dlsmisse'd tre appeal of the appellant v1de detarled Judgment dated 13. lO 2009.
It was further: contended that the appellant also challenged the 1udgment of this
Tl ‘ibunal datcd 13.10.2009 before the august Supreme Court of Paktstan and the
august Supreme Court of Pakrstan has. also mamtamed the Judgment of th1s
: h‘fﬁbunal and the petition was dlsmrssed and leavc to appeal was declmed wde '
detailed Judoment dated 11 03. 2010 It was ﬁn ther contended that the appellant

Ny g
A " >

" Jvas also convicted by the Accountablhty Court Peshawar but on his acqulttal

o " by the worthy Peshawar. ngh Court he again filed departmental. apponl ds well
’{v



as service appeal It was further contended that since thrs Trlbunal has aheady
: CllSl'l‘llSSecl the appeal of the appellant wde detarled Juclgment dated 13.10.2009

and the august Supreme Court of Paklstan has also mamtamed the Judgment of '

this 'lubunal vide judgment dated ll 03. 2010 therefore it was. contended that
the present service appeal is not mamtamable and is hit under rule 23 of K;hyber
. ‘Pal\htunkhwa Servxee Tribunal Act 1974 It was further contended that the ﬁrst |
departmental appeal of the appellant was also tnne barred therefore, prayed for
dismissal ot‘ appeal, | | | | B
6 Perusal of the "re'cord reve'als that the appellant was 'irnposed metjor
penalty of removal from semce by the competent authouty v1de order dated '
| 04.03.2003 with effeet from 17 01 2002 on the allegatton of absence from duty A
’berng involved in corruptron cases. The record further reveals that the. appellant‘. .
~filed depaltmental appeal agamst the unpugned order on 17.03. 2009 whlch was
\\ badly time barred and ‘the departmental appeal was also reJected by the
§ ,Xclepartmental authority vide order dated 07 \)4 2009 being tnne baned 'lhc‘
§ Q appellant filed service appeal before this Tribun'al,and the service appeal of the | |
% ?\\\ appellant was aleo dismissed'by this Tribunal .vide" detailed judgntent:date-d"'
13. lO 2009. ”Ihe appellant also challenged the Judgment of this Tribunal. befo1e
thc augyst Supreme Court of Paktstan and the august Supreme Court of
Paktstan vide cletaxled Judgment dated ll 03. 2010 mamtamed the Judgment of
tlns Trtbunal and petmon of the appellant was d1smrssed and leave to appeal

© was clechned The record further reveals that the appellant was conv1cted by the

Accountabrlny Court Peshawar and the appellant challenged the same beforc o

the wortly | Peshawar High Court and the worthy Peshawar High Court set-asrde' '

RRARE g the ud ment of Accountabrltty Court Peshawar and ac urtted the appellmt vrde
TS Jjuag q
. . " .‘r '-,

, detallecl md;,ment d'tted 22 09 2015 Though the appellant agarn ﬁlecl

E '«v  departmental appeal after hlS acqurttal and thereat‘ter the service appeal betore



thrs T rlbunal bt in the ﬂrst round of lltrgatron the appellant Was removed from
service v1de orde1 datcd 04. 03 2003 and he ﬁled departmental appeal on

l7 03. 2009 altel a delay of about six years wlnch was, also relected vrde order

Fe . dated 07 04 ’9009 bemg time barred Moreover the service appeal of the
B appellant was also drsmrssed by th1s Tr1bunal vrde _]udgment dated 13, 10 2009
and the appellant,also challenged the sdme before the.august Supreme Court ofl

,Palcrst'm ancl the august Supreme Court of Pakrstan also mamtamed the

' Judgmentl of thls Trlbunal ‘and leave to appeal was dechned vrde detarled

1udgment dated 11.03. 2010 Therefore we are of the considered vxew that the

— AT
"present service appeal is not mamtamalale bemg re-Judrcata and is hit underj/

Rule-23 of Khyber Palchtunkhwa Servxce Tr1buna1 Act 1974 Hence the appeal
' has no force which is hereby dismissed. Pames are left to bear their own costs _

File be consigned to the record room.. .

ANNOUNCED' . AR ” yy
‘24122008 /fzwmwfv/%?%
Ly (I\/IUHAMMAD AMIN KHAN I\UNDI)
" MEMBER z
(HUSSAIN SHAH)
© MEMBER
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/ ‘Peshawar remained absent for 7 years in 302 case and after acquittal from court, he was honorably -
 re instated by secretary P&D department with all back benefits (copy attached).
Some other emtered into Plea Bargaining with the NAB namely, Sher Adam Khan, Electrical
s /. inspector, ZahidArif Ex Secretary C&W and lebullah etc. and even appe]lant has made no Plea
/ bargain with the afore said personnel.
£ j) That the Service Tribunal reinstated them with all back benefits but that Judgments were upheld by -
the Apex Supreme Court of Pak]stan_ Some of them are avaxlmg,/en_;oymg the fruits of their services

in shape of perfomnng duties or in shape of pensionery benefits.

k) Under the principle/rule of con51stency, the benefits of such. decision be extended to other ClVll

servant also who were not party to the suit. v
1) That no inquiry either per the mandate of RSO or Rules was conducted, so the impugned order was .
ab-mmo void. , . .
m) The grant of permission by the honourable Supreme Court Of Pakistan to approach Provincial
Govermnment, the Jurisdiction / Order of the Service Tribunal has lost significance.

Itlis therefore, humbly requested that order dated: 04/03/2003 of the Secretary, Govt. of
KPK, Estt. Deptt, Peshéwar_ be set aside and appellant be reinstated in service with all back
benefits. And as by now . appellant has crossed age of superannuation, so he be awarded
Pensionery/back benefits, with 'such other relief as may be deemed proper and just in éit_cumstances :

of the case.

Appellant
Your obediently,
Dated: 13/06/2022 . .
Contact No. 0342-9780424 ' Abdul Munir Khan
' : S/0 Jehangir Khan

lelage and post office Bahadri Tehsil and
District Dera Ismail Khan '
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C.PLANo. | 5 23 /2019

BEFORE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction) .

/)mﬁj

Abdul Munir Khah S/0 Jehangir Khan

" R/o House No.103-B, St. No.5, Sector K-2

Phase-III, Hayatabad, Peshawar,

Ex-Extra Assistant Comimnissioner, Peshawar

...... Petitioneif

Versus

| 1.) | Secretary, Govt. of KP, Establishment Department,

Peshawar.

2) - Chief Secrétary, Govt. of KP, Peshawar.

................ Respondents'

. .

CIVIL PETITION FOR LEAVE TO APPEAL
UNDER ARTICLE 212(2) OF THE
CONSTITUTION OF ISLAMIC REPUBLIC
OF PAKISTAN, 1973 AGAINST THE
IMPUGNED JUDGMENT OF THE
HON’BLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR DATED
24.12.2018 PASSED. IN SERVICE APPEAL
NO.1436/2015

Respectfully Sheweth

L.

THE POINTS OF LAW AND GROUNDS INTER-ALIA OF
GENERAL PUBLIC IMPORTANCE, WHICH FALL FOR

- DETERMINATION OF THIS AUGUST COURT.

Whether the. impugned judgment dated 24.12.2018

passed by Hon’blé Khyber Pakhtunkhwa Service



w

a
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2)

3)

”

5)

6)

)

8)

)

| Tr1buna1 Peshawar, is not against law, facts and record

' of 1he case, hence untenable’p

Whether the appraisal of evidené‘e and the findings of- o

the HQ;n’ble Tribunal are not arbitrary, suffers from
misreading and non-reading - of evidence,

misconstruction of materials available on record,

. misconception of law and legal infirmity?

Whether the petitioner has been dealt in accordance

with law? -

Whether the petitioner has not been condemned

unheard?

4

Whether ma]or penalty can be awarded mere on the

ground of absence from duty, when absence penod is

' properly explained?

Whether it is not evident on record that, absence of
petitioner was not willful nor deliberate, but was due to

enmity, NAB Harassment and fear, which forced the

petitioner.and his family to exile from the scene?

 Whether petitioner was not dealt With under two
. different enactment, SRO 2000 and E&D Rules 1973 and
- the sa1d enactment has total dlfferent mechamsm of the

‘case before the petitioner authority as well .as the

Service Tribunal, such double jeopardy was declared
null and void. in plethora of judgments by the apex
Supreme Court of Pakistan, having different mechanism,

so the impugned order was total in diaregard of law?

Whether ‘the charges of corruption leveled against

petitioner were proved or whether petitioner was not



9)

- 10) -

acquitted honorably from the baseless charges of

corruption?

Whether the impugned order was not give'Ii effect
retrospectively, which is against the law on the subject,

because as per law no order could be effected with

retrospective effect?

Whether the Hon’ble Service Tribunal has not

committed gross illegality and irregﬁl_arity while

. dismiss:.ing the appeal of the petitioner?

II.

e

2)

3).

THE STATEMENT OF FACTS GIVING RISE TO THE LAW
POINTS ARE AS UNDER: | ‘

That in the year 1980, petitioner joined service as
Inspector Income Tax and was appointed as Tehsildar
by the Govt. of KPKin the year 1982 on the

recommendations of the then NWFP Public Service

‘Commissions and was then promoted as Officer of PSC

Executive Group in the year 1992.

That petitioner was thereafter deputed to the National

| Highway Authority as Land Acquisition Collector on

15.04.1998.

That family enmity was developed causing imminent -

danger to the life, so petitioner was constrained to move

iaway' alongwith his family in exile for some time.

- Alongside NAB, ha_i:_assment, fear also forced the

applicant to agd in exile, on the aforesaid causes,
Establishmeht Department initiated  disciplinary |
proceedings against him under double enactment of
Removal from Service (Special Powers) Ordinance, 2002 '
and Govt. ';of KP, Civil Servant (E&D) Rules, 1973 and was

removed from service vide order dated 04.03.2003 in his

- absence. .
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4) . That on 17.04.2006, petitioner surrendered before the
NAB authorities and after conclusién of the trial before

the NAB Court, petitioner was convicted and sentenced
for 4 years R.I with a fine of Rs.8,25,00,000/- or in default
to suffer SI for 2 years vide judgment dated 25. 07. 2007.

5)  That on 01.08.200_7, petitioner preferred appeal to the .

hon’ble High Court against his conviction.

6) That enmity was pétched—up with the .'enemies and
getting bail from augusf High court in 2009 after
releasing the burden, petitioner preferred departmental
appeal to the authority on 17.08.2009, which was
rejected on 07.04.2009.

1)  That thereafter, petitioner submitted appeal No.728/09
on 04.05.2009 before the hon'ble Service Tribunal
Peshdvvar which was dlamlssed on 13.10. 2009 for no

’ leq'al reason.

8)  That CPLA NO.2-P/09 was filed before this august Court
against the judgment of the hon'ble Service Tribunal,
Peshawar for reinstatement in service, but leave to
appeal was declined on 11.03.2010 as at the same time

conviction of the Accountability Court was in field.

9)  That on 22.09.2015, appeal filed by petitioner before the
hon’ble Peshawar High Court, Peshawar on 01.08.2007
‘was accepted by setting aside .the conviction and

sentence awarded to petitioner.

10) That the NAB Péshawar filed leave to appeal before the
august Supreme Court of Pakistan in 2015 vide
Cr.PLA.N0.859/2015 ,whizh was rej‘e.cted by hen’ble
Bench of Supreme Court.on 26.01.2017 confirming

release and acquittal of the petitioner.
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i 11) | That. after finalizing the matter of the criminal case, on
/! |  22.09.2015, petitioner submitted departmental appeal
‘before the concerned authority, which was rejected on

24.12.2018

Vi

'12) That being aggrieved of the order dated 30.12.2015 the
petitioner filed Service Appeal No.1436/2015 before

Hon’ble KPK Service Tribunal, ‘which .came up for

hearing on 24.12.2018.

13) That the Hon’ble Khyber Pakhtunkhwa Service Tribunal,
~ Peshawar vide its judgment dated 24.12. 2018 dismissed
the Service Appeal No.1436/2015 filed by petitioner. -

14) | That being dissatisfied with the judgment dated
- 24.12. 2018 the petmoner now seeks leave of this august =

court .on the law points and grounds as set-out in part

HAH abovp

) ‘ It is, therefore, humbly prayed that lea'xre to ap.peal‘

h : against the impugned judgment dated 24.12.2018
e passed by Hon'ble Khyber Pakhtunkhwa Service
| ' Tribunal, Peshawar in Service Appeal No.1436/2015 may

graciously be granted.

Syed Rifaqat Hussain Shah

Advocate-on-Record -

Supreme Court of Pakistan
NOTE: '

fe -

Certified that no such petition has been filed earlier by the
petitioners against the judgment dated 24.12.2018 passed by
KPK Service Tribunal, Peshawar

. Advocate-on-Record
Note: - '

Mr. Sar dar All Raza ASC (Peshawar) will appear before
the Court at the time of arguments



. . | ~S e
‘j\\« : ] o LA | /4;’

IN THE SUPREME T OF PAKIST. °\
(Appq-.llate Jurisdiction) §

PRESENT:
MR. JUSTICE UMAR ATA BANDIAL, CJ
MRS. JUSTICE AYESHA A, MALIK

No. 67 01

{Against the judgment dated 24,12, 2018 pnssed ln .
Service Appaal No. 1436/2015) :

~ Abdul quir Rhan . . _.Petitioner(s
' Versul o R
Secretary. Govemment of KP, Establishment ' ...Respond_ent(s)

Department, Peshawar & another

" For the Petlt:o,ner(s) o Mr SaJahuddm Mahk ASC alongthh
I . pehtxoner in person

For the Rgspondent(s] t. NR.

Date of Heating ! 28.03,2022
. QRDRER o
UMAR ATA BANDIAL, CJ: - The leafncd counsel for

: the petitioﬁer does not ‘press this petition against fhe Judgment
dated 24,12.2018 paused by KP Servxce Tnbunal Peshawar in
~ order that the. peutmner may aeek some remedy before Provincial .

Govemment Request allowed. D1smxsscd as not pr essed

,';, | . sdicy | o
o SdW

85T Court Ao

i
- Saprams Coust ,Ag'b%n
. ' Ialamabad ‘
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1.

. ’ u' ,V) . ’ ‘ : R
“'"""‘?\‘ . . o . . '
T ' The Chief Minister, co ﬁ hhe )( K
| Govt. of KP K,Peshawar ' ,
.+ Subject:
&
> ~ service r_etrosneehvelx . "_
Respected Sir,

That the | eppellarrt' is "approaching your honer tllrough instant departmental appeal after

~ permission of the honorable Supreme Court granted by order dated: 28/03/2022 in cml petition

&)

No. 673/7019 (copy attached) . _

That in the year | 1980, appellant Jomed service as Inspector Income Tax He was appomted as
Tehsnldar by the Govt. of KPK, in the year 1982 on the recommendations of the then, NWFP
Public Semee Commission and was then promoted as Officer of PCS Execunve Group in the
year 1992. He was sanctioned move over BPS 18 in year 2001. He was deputed to Natlonal
Highway Authority as Land Acqulsmon collector on 15/04/ 1998. . o

- T hat family enmity was cropped up causing imminent danger to the life coupled vnth false NAB :

‘arrest warrant issued in 2002, appellant was constrained to move away along with his family. On ,

the aforesaid cause, Establishment Deptt. Initiated disciplinary proceeding ageinst him under
double enactment ef Removal from service (Special Powers) Ordinance, 2000 and Govt. of KPK,
Civil Sewant (E&D) Rn]es, 1973 and was removed from service vide order dated 04/03/2003 in
his absence. That the emmty was patched up and the appellant surrenderedvoluntanly to NAB
authorities in 2006 The appellant remamed in custody, ‘was eonvxcted to. four years R.I with some
fine and in lieu of nonpaymem of fine, the appellant to undergo 2 year s1mple SL Appellant was
granted bail an 8- 2- 2009, however the appellant preferred to undergo pumshment mcludmg |

- 2years S.Iin lieu of fine and was released thereafter on 19/02/2009 The appellant then filed "

Departmental appeal on 17/03/2009 which was- re_;ected on 7/04/2009. '
That the appellant then filed service appeal No. 729/09 dated: 4/5/2009: which was chsmtssed on

13/10/2009 by tl[e honorable service tribunal NWFP Peshawar where aﬁer he ﬁled CP No. 2-

P/2010 Date: _1_1__03[2 10 which was also dismissed: = = a

‘That the Appellant was Aegmtted of the NAB 1eference by the Peshawar ngh Court on

2”:’0‘){”015 where! after the same judgment was upheld by the honorable Supreme Court.of |

.Df"e‘t? - /6-6'—7—DL—2—
Psem o= 6 74

% rel | K han
Shem
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"’ﬁakistan vide CPI.A No. _ 859/2015 Dated: 26/01/2017. There after the appellant preferred .

Departmental appeal and after its rejection the appellant again approached the Service Tribunal
KPK, Peshawar w here it was dismissed vide service appeal No. 436/2015 Dated: 24/12/2018.

6. The appellant filed CPLA No. 673/19 and the Apex Court was pleased to allow the appellant to

seek his remedy before the Govt/Authorities vide order daté_d: 28/03/2022 hence this appeal on
the following grounds. ’ ' : .

GROUNDS

a)
b

¢)

That appellant has on his credit more than 21 years unblermshed service.

That due to enmity, NAB, appel]ant along with his falmly members exiled from the scene which
was culmmated into his removal from. service under Removal from Semce (Specxal Powers)
ordmance 2000 and Govt. of KPK Civil Servant (E&D) Rules, 1973.

‘The appellant was dealt with under two d]ﬁ‘erent enactments SRO 2000, and E&D Rules 1973 and
 the said enactment has total dlfferent mechanism of the case before the appellant aithority as well

as the Service Tribunal. Such double jeopardy was decla;ed null and void in Plethora of the

judgrhents by the Apex Supreme Court of Pakistan, having different mechanism, so the impugned-

- order was total in disregard of law.

d)

o

B

That the charge of corruption leveled against appellant was not proved i in the competent court of
law, that is why, he was acquitted from the baseless charges of corruption by the competent court. of
law. ' : g : Lo i

That ﬁlhng appeai before the Semce Tnbunal Pnor to lus case pendmg‘ dlsposalbet‘ore the ngh

“Court was futile exercise which has non—bmdmg effect upon the instant case of appellant.

That the impugned order was given effect retrospectively while under the law, no order could be

effected with retrospective effect, on this score alone the 1mpugned order become null and vmd in
the eyes of law.

That when appellate earned acquittal from the competent court of law, then the former proceedmgs

~ carried out against him has no legal value in the eyes of law.

h)

That the Service Tribunal also fell in legal error as cmmnal appeal was pending dtsposal before the
legal forums and the Tribunal should have waited for the final result of the.criminal'case.
! That the Honorable Tribunal accepted such like ap'peals' of various appellants like one of Gul

Jamal E.A.C (Retired) and he was honorably retired enjoying all benefits. His absence was more

than of appellant. (Copy. attached). (ii) the other is Sher Hassan assistant P&D department NWFP

e : t



Fair Copy

To ' | 70

The Secretary Establishment

Govt of KPK Peshawar

gubject: Appeal against office order No SOE-II{ED, (381)/92 dated 4.3.2003 of the
Secretary of KPK Esstt Department Peshawar where by appellant was removed from
service retrospectively

Respected Sir,

It is humbly stated that grant of permission by the August supreme Court to seek
ready with provincial Govt, | had submitted the above named appeal to the honorable Chief
Minister KPK which was sent to your office for necessary action. | have been waiting for the
outcome of my appeal. Now | have come to know that my appeal has been failed and
notification issued in this respected. But | have not received the copy of the sad notification.

Kindly issue me the copy of regret Notification

Thank you
Yours obediently

Abdul Munir Khan

Date 20-10-2022

Mobile 0342-9780424



Encl: As above.

Yo s Y 2 ' ' . &
Wl Pmex M M

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT .

| NO.SOE-II(ED)/2(381)92
Dated Peshawar the August 17, 2022

¥ ‘I'he Section Officer (Lit/Esnl). '
Chief Minister's Secretariat, Khyber Pakhtunkhwa.
Subject: APEEAL AGAINST OFFICE ORDER - NO.SQE-IL(ED)2(381 )/92

DATED 04.03.2003 OF THE SECRETARY GOVT. OF KP. ESTT
DEPARTMENT PESHAWAR, WHEREBY APPELLANT WAS
REMOVED FROM SERVICE RETROS_PECTIVELY -

_ I am directed to refer to your letter No.SO(Lit/Estt)CMS/KP/
4-1/Appeals/2022/4562 dated 23;06.2022 on ;the‘captioned subject and to state that the
appeél of the subject appellant' was examined in light of relevant rules and filed as the same
has already gained finality. | - - o

2 & i‘urthermore, the appéal of t'he appellant is badly. time barred for 18 years

and it is a matter fait accompli;-has no ground for 'reco_nsideration Being twicgly.dismissed 5
by the Khyber Pakhtunkhwa Service Tribunal and upheld by the August Supreme Court of
Pakistan \vide its judgment dated 11.03.2010.

g,
e

(ESTABLYSHMENT-1I)

ENDST: NO & DATEEVEN =~ 0'7 &
Copy forwarded to thei- .~~~ " SR |
1) PS to Secretary Establishment Depaxﬁtlﬁent, Khyber Paléhtunkhwfa' o H
2) PS to Special Secretary (Estt:), Establishment Department. |3 : !
3) Mr. Abdul Munir Khan $/0 Jehangir Khan, Village and Post office!Bahadri, Tehsil and
- District D.1. Khan in response.to his appeal.” = : : :

4) PAt0 Additional Secretary (Estt:), Establishment Depértmem
S) PA to Deputy Secretary (Estt:), Establishment Department.

SECTION,

ER
(ESTABLISHMENT-II)
)

P
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et 24000 ’”Hb removii wg, hxm ﬁom .,uvu.e, undu‘ the Rcmoval fmm % vice’

Sved Gui aum\ S/() Sycd Hath Jamal hx-

-8 ,
< :
5 -t E e L AU
i ~:I:‘\'\\4 l ’;. - e : é ’
AR .
“,_'»\‘\ b
t ’,? ‘:.“)\h' l '
‘.?.- 4 \ ‘
BrL ()*'1 LN WER SI:E_XS.V-I(‘}E ".l.‘RIBIJN.ALI:ZI}‘SI'-- -

/\ppual I\o 111.) //20()7 ~

e of ins L\Lutlon - 17 11:2007
D ch of deuslon 422, 05 2008
g ' l
ADO (l mance) Dlsmct
Goweermment, Swabi Res >xdent of House No. 249 ScctoxJ -1, Phasc—ll Street
N(.zr Hayatatad l’(.shmvm......... (Appellant)‘ N

. 1

. VLR‘%Uﬁ oo
! P'.\ LT, htough thl‘ Chxef Scmctary, Govemmcnt of N W F.P,

T’“ NMawar, ' '

2 Yeeretary Establ mhmcnt Depmtment NWFP Peshawar... (Rc.spondcnts)
Avpcal  against Respondent. .No. 1's “order No .SO(A)1- -2/GS/.
0711544, dated 19:10.2007! (received on 22.10. 2007), -whereby, the
appeliant’s defp artmental: appea‘/rcpreqentatlon agamst order No.
SOE-L L D) 2 bO) 2000 dated 24.11. 2003, removing the appellant

from service under the Removal fmm Sewnce (Specn\ Powers)
Ordinance, 2000 Wwas not entertamed :

» MKl
. . V

nir. Atique Rehman (v""azi AdVocate.. SRR .‘........Fox appelldnt

e I‘or rcspondonts

T\h "l'xhu lqb'ﬂ AGP‘.;..
| MR, NOOR-UL- FHAQ wveesenvromreedbimaretass ..‘.MEMBER
MR SULTAN MAHNMOOD KHAI”’lAK ,..V ~MEMEER.

IUD(Jl ML*NX .

I

o l
a; e ot ugoxm.t lxu*jaondcm No 1 s ordei‘ datcd 19 10 2007 rc.c.cwc'd by

< Tim on 22.10.2007,- whcu.by thc appcllants depaxtmmtal appe al/:

pEpes seentation g gl ordcr

we
4:.

1

Lonag ceplanee ol -i§ .\ppc;\\ Lhc. nnpugm.d mdex\ mny be set aside and he

No SOE 1 (ED), 2(450) 2000 dau.d

(Spuq.ﬂ Powuw) Ludnmncc °000 w:w ‘ol cntutmnud Te has pruy‘cd that

A

nl( YOR-UL-LL \O MFMBU\ - Tlns dppcal lms bu.n filed by the -

!

e

e

r-
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PR BllLl l.\ct f of lhe case as, ndl rated in Lhe mcmo of. '\ppc’ll are that lhe

-

W S c '1ppell’mt being . quallﬁcd and cllglble was selected and '\ppomted as Nalb

T hslldan by the: Govemment of N \W F, P in the yeal 1979. Since thcn he

Ll
has bcen sewn“v eontmuously and lmas been ‘per foxmmg his duues honc.stly

\

mcl dlllbcnlly lhe appellant was. plomoted ‘and appomtcd as l'chslldar
! |

l’cshawm whcnc he scxved for 3 pcrxod of 6 ycars bcfone bcmg promou.d

and app‘ointecl é‘x‘S‘ E.A. C Nowshcr:l m thc ycal 2000. lldvmg sulvcd for
' nboul a year as L A. C anshera, lhe appcllant was tmnsfcued and postedl

as A D Q. R » lty Goveﬂnment Pes;l\awar. lIe was last postecl as Adcl;monal

District Ofﬁ(‘cl (1 mance), Dlstnct Govemment Swabl 'I‘ he appellant could

not pelform lus otflclal dutles duc. to certam famlly feuds thh the residents

of Shewa Vi lage Tchsxl and DlStl‘lCt Swabx, thls bemg close 1o his nauvc
vxllage Rusmm. 1 mdmg hlmseli and hxs famlly undel threat and eminent
clangu the appellam applxecl for leave thhom pay, which was granted by
- the compelu’xt authonty and’ was‘ later on extended on hxs 1equcst Thc

'appellant $ lamxly fcuds havmg been resolved lecemly, he was. able 1o

gy e B e sllage Rustam where he was infor mcd that therc' was a
N.AB. cu 1 g agamst lnm ACCordmgly, thc appellant apprbachcd
o T

the, NAB Authouues where hé. surrendelcd hxmself and was gent to

' (

i _]lelCl"\l lolern,.. The appellant was relcascd on baull urider orders ol‘ tl‘lc |
llon ble Pe sh'\wm lIlgh Couxt on 16 5. 2007 Altu lns 1elease 1he appclldm

came 1o lmow l‘lom thc Sccxetauat that he has becn removed- fxom service

.l

on 24:11. 7003 because oﬁ the alleged absence ﬁom duty. Aggrieved from

- vy
).

the said ulder thc '\ppcllant prefer‘ ed a depdltmemal appeal/xcprcscmauon%
. ' a ‘ A . . ! ' ! “.



which has viled Lo bear fiuit. Hence, the instant appeal Kas been filed on

the 1"ulllowi;a,g-grounds:~ ‘ \

jurisdietion and without lawful authority;

(b)The appellant finding himself-in.a precarious position had obtaindd

leave 48 is evident from the qrder granting leave dated 4.2.3002 &
24.4.2003 extension of the said leave was requested because ol the
more than-22 years ol service,’ was entitled for lcave applicd for
- including - the extension ‘requested. . Under the :circumstanccs, the
- respondent department iwas not justified, treating the appellant
_absent from his duties because he had been granted leave of absence
from dp:'t'y.,j,"l,‘h_q impugned order is therefore, ill-[’ou_ndcd and is Jiable

. to be said aside; . R

'oover UZiyears, He has been earning good ACRs without " any
" complaint from any-quarter.",'he.?al_le'ged-absenc,c from duty being the

only complaint from the. respondents, it would not be fair 1o deny
him the bcncﬁt of the good s',e".'l;vipt: rendered by him; '

. under referenge No. 1 of 2003, the fact remains that, there were 33
.other o(ficials (Patwaris) of Tehsil Pesbawar who were also. accusced
of an ideéntical offence and had also been convicted by the NAD

- Court Peshawar, On their appeal they have been acquitted by the
refease on bail earlier. by the Peshawar high court vide' opder dated

14, 12.2904° they - were re—fustdted -in service by the compelent
duthority and all of theri ‘havé been serving ever since then, The
appellant hag a much. bettér case and is entitled to, similar treatment
alleast; o0 0 T, - S

s e
Jo ‘

i ' - b
o [

Obviously ne inquiry was conducted and the impugned order had
been payséd aybltmr-xly-agginsﬁ the norms of-equity and justice: S

o

‘, P . I . .‘ . .‘ |.,'_ o " . e
() Imposition of the major penalty, of. removal from -service was yn-

founded and it could riot be justified.on any. ground, whatsoever. I

case the respondent department did not needthe appellant’s service,
he could have been offered an apprapriate thion,acccpla‘blc to him,
. Which has not been done in the instant case, The appellant’s service
S , ‘record being absolutely clean, he.could not be'penalized by removing
: © - him from service arbitrariiy; ‘ o
’\

ot
AT ——— e

R

B g e s

(a) The impugned orders are ér'bitr'axly, discriminatory, malalide, without .

-, continuing danger to_ his live. The appellant, by then having put in

(¢) The appellant has & cleah and 'spotless service record cxtending well.

(c!)i{cgm-iiing the appeliant’s 'a'llcg;‘cd-ﬁnvolvcl‘nent in the N.AB case

I’esln_mu}; High -‘Courtf.vide’§t$’j'udgmcm dated 13.2.2007. On their .

. e . 'l. l ! ' l‘. ' : . i ‘ ' " 13 .' ' ' ) '
(e) The appellant was never served with any n'c_>ticc, nor was he informed -
- througlt wi oiher” souree . requiring him "o attend +his “office.

-
.....
tatte

r73
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(@) The in. m;;ncd mdcm have bu.n passud in uuu chw,mmd ol the law |
and mh,.s u,h,ulalmg the’ hLIVlCL. The impugned action has been tuken
in vioiation .of -the csmbhshud principles of ‘equity  and justice,
_)Ll‘xl.ll\/ n;, mtulmc.ncu. by thlc &cwxce lnbun..\l G
| I| !

3. " The ¢ 285G \md bucn admnu,d 1o'lull hcmmg, on 13. 05 ()OQ.‘N(.)iLices

' - |
\mu bccn \a‘»\.\bd to thu xcspond«.ms., lhcy appuarcd th\ough their
Xt |
repres cmatr es, hlucl. wnttm u,ply, onu,su,d thc, appcnl and clc_mc:d the

i R ‘ t

clmm ofthc uppullant.l | " ]

4. /\.1 pu mnts hz.md and 1ecoxd pexused

5. lhc Lumncd counscl Lox thc appellam contended that lhl.. u.spondcm

any mquxry nor has it put Lln. appgll.mt on

notm bctoxe xmposmg, the maJox pt.nulty of ‘removal {rom

dedlm‘lan has nuthcx hcld

how caur 3

service on him Hc relcucd to supcx ior courts rulmgo in wlnch it had bcen '

hdd Lhm unpomuon ol mnjor pc.nalty of dxsmmal from suvxcc. must b««.

prec dcd by dxsucgt mquny nnd plovxdmg the acc.ucod otﬁcxal oppmtumw

& 5 ' J

_ok' heing Aq:md lhc. iny gum am 1butcd o the '\ppcllant h

\..

as been that of

absence | rom dmy In lc\Ot ht. lmd applmd 101 \LdV(.» wnhout pay, whxch was
|

gl anted Lo hxm by thc. compelcnt n‘.uhonty 'md was later on cuended on hxs

ik

request Ihu‘caﬂcx thc appullant \was ‘mcstud by the N/\B aptho;mxcs and

\ zas"m Lo Lhc, mdmal \ock-up. Ihxs hct was. m the knowlgd&,e ol' the
u\., :

ﬂg mspom“m dcpmtmcm lhg Ilon blc Pcahc\Wdl High Court on 16. 5. 2007
SR

Y "‘P"M “""

:<}.;-J mknsw hn‘n on baxl lhu ubscnc.e o{' the appcllunt was not willful but due

1
o- um oxdablc ulwmstanccs whwh could Thave been' condom.d lhut.

\ ‘2

we 13 othu ollu.mls (pmwuns) of lchsll Pe bhawax who were a\.,o

\
accu:,c'\ ol an xdumcal oife.nc.e and had also bccn convxctcd by the NAB

Comt Pusha.wax on (heir appcnl they have been acq\nuud by th(. Peshawar

1
nmh “mnt wdu ns |udqm<,nt f.atcd 33 27007 On then rolense on hmlcl
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1
1y

§
'
I

re~ nstated in %uwcu by the compuem .uflthouty and all ol thcm lm\c, been

B ' v-'

Sccruqrm\ that hu lmd bu.n xcmovcd ﬁom suvnc.c. on 14.11.2003 with

5
4+ ' i

mhmpuct*vc c,llcu whu.h is a;,dmst l|he law, 1ulu, and chctum of the

, Superiox pomts. R(.lmncc. was pldcedion 1985 SCMR-1 \7% amd 2002-

Zl " ' ; ‘

_ Removal from’ suvwc....ordu .of. dc,paltmc.ntal duthonty, held,
-could not be madc to opcmu. u.udspcuw«.ly Order of u.movul could
talw cilcc,t Only from ddtc it was passcd " |

i
. |
\ . . f t

o SQMR'”M ' o g%

Rcmoval ﬁom servxce...01dex purpoxlxm, to g,wc u.uospcctive
ef ot to order of removal from dervice, held, pau.ntly unlawful and

vo\d in xelwmt u,;_.;ud. ..Such ordercould not be-given efleet to
' l -

\ N
' [l

somethws’ thc mu,wty of which coulo‘d not have bu.n l%xwlly ruled out.

1
!

1
Having smt m mmc Lhan 22 yearf épotlcss scwxcc thc 1ppg:num was

at .
x"

lmvc lmd bu.n Lum(.d down WIthout Jasu:,mn;, cmy cog,c.m u.ason h’lbludd ‘

he has )cen mnovcd lxom S(.I‘VXCL by thc mcompctz,m authonty wnhout
. ‘ . '

Sobbcrvmg Lhc lugul pmwdma. lhq }mpugncd pum[ty bcmg, dmsucall)
, cod :

*h:—n‘sh, vpn.l wil nm wmnmnbumtd wnh the &,mvuv ol th L\bscm,u

v .’

mmbu,..;.. mdlant was hablc to bg, bc.t aside. The dc.pmtmuml
' ppcal ol lhu '\ppdlam has not bucn .cmcxtamcd bung umc. bam_d ln this
u.spcu th lcmm.d counsd 101 the app(.llant 1eluxcd to vacml supCriov

; ceurt mlmgs i.c. 2005 PLC (C S) 450 amd 1996 cBCM.R 85o -
: g

l
'

...5 3-Vond o"dcr and urroneous mdcx-——mmmmumn fot selting

W in reanect nf ArroNcous omdcxs ,.Question oflnmmtxon would not

,J;w L&lllm by the Pe .shmv.u hu,h (.Ol.lll vxdc Qldm cl‘\u.cl 14 12.2()()4,Lhcy were

séw'mg sm'*c, thcn. Altc1 his. 1elcasc, the; appdlant came to- l\now lxom the

e

.The 'app,lldut had bcux pc.nalm,d lox bcckmb emunsxon in -th{c leave, -

nutlcd 'L) L..\Lm mdnuuy lcavc. I'cn 5, years but hls mqucsls lm o Lcnsicm- in .

B

aw

ﬁsxde Bar of limitation:¢an be xgnorea in respect of void orders but -

7%
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a

vires. .. Nhu(. ondu was wilhoiiljurjsdict’ion' and void. it need not be
| !

"!mmalh sel aside. (Void mdu) S
e ,

to the Judgment of aug,ubt ‘Euprcmu (.,OUH
PLC-(C.S) 1014, wherein' it was held
lways to be <.n<,oumg,(.d instead of
réhson mcludmg bround of

It is qdvam%eous to refer
of Pakistan reported in 2004-
- that docision of cases on metrits a
‘non sulting lmg:,amv on tu.hmcal

luml mon
6. "l‘hc h;a\x'ncd AGP contcnded that the - appcllant had dpphbd 101 1caw

without pay basud on his 1pplication whucm he had not mgnhomd lam\\\'

feud and the lcavc. was. Emmud to him f01 a pmod of 365 dayk He, amm

vc.was ,e.\'tendcd lor a pu\od ol

&

1equested [or the grant ol cxtans;on and lea

QO days () n upn‘y o[ thc 1d lcavc. on 5 6.“003 the appellant ncither' ‘

6. ’7003 nor did he apply 101 cxtcnsmn in l cave ete.

reportcd for duty on 0.
No. SOR-

Ac.cordmuv in light of msuum\ons cont'nnt.d in letter

(T &AIMM)/?.()OO dated 1.8 200\ Lcad with rile 8-A of m<, L&AD Rules,

1973 a mtlcc of c\bscncc w'as sewed upon hxm c\skmg, hlm 10 w-;umc. duty

within 1 day s. 1 )uc lo non- r(_ccxpl pflcsponsc hom the nppcl‘lam, anotice -

.md Yin.gl'\sh asking

of nbsen- was pubhshcd in two m,wspapexs ie Uldu

r ‘sumc his duty within 25 days as per rcqun ome.ms of Lhc relev. an\
,%

him to

N

\ hgn no lb%pOl‘)bL was rc,ccwc

period '.hé 'casc rcgardmg, hns rcmoval ﬁom bClVl(.t, was! submsuud to the

)'ﬂ': .
~-‘compe *nt authonty e C hicf Mm\slu, NWI P thou;__h a :;ummmy who

~ rules. d ﬂom h1m wnhm thu pu,sc muq

approx u.d lhc pumlty ol removal lrom .»crvnu. W.C 1'6/6/2003 ugainsn the

appel\v.m as p_l‘()VldCCl undu' rulc,d is(a) of tho L&.AD rules, 197'%, as Lhc

‘appell: mL was no more a Govammcnt Servant '\fl.el 6 0. 2003 lhc ﬂ])p(.ndm K

hab "1cfcr1ud a dupcutmcnml dppca\l before the Gcwunor, NWII’ on
23.6. ’007 which was not mtexmned bcmg time barred, Notices of absence

f
me addu,ss as wcH as in

- from duty were sewcd upon the appelhm on, hxs ho



) B e
S O : o
'} D : : :', '
two lcanlmg nowspapus, M01¢ovcx undm the quotcd tules the dcpm'lment

-~ was nol xcquncd to conduct enquny as thexe 1S no spc,cnlu_ pxoccdux e in the

t\\\’ll” Rcmov’nl l\om Sc,rvnce (Spccml I’owcxs) Oldnmncc 7000 Ill’c'
playcd Lhat 111«.. dppcal ma) bu dm1 d 7

k I

' 7. A ﬂex heaung the axguments on both sxdes and havmg pexuscd 1!m '

materm avmlablc on [‘le the Tnbunal holds that lhe olmm of the dppcllam_;'

is bonahde. Thc appellant had admxttodly moxe tlmn 22 yeaxs scnvxcc at his

‘ Crcdlt and he has becn remcved from ser\nce on sole xeason of abscm

vide ‘the ozdcx dalcd 24 11 20P3 thhoul obscwnpg the legal procedure, as

1

no. show causc notxcc charge shcct/st"xtemcnt of allc,gauons have been

I
sczved U,)on hxm No mqun'y has bccn condactcd ag,mn.-.t him and he‘ had

been ccmdemned unheard IIcnce, thc ’Ixxbunal holds that the o:du Thas

been 1cmlly defcctwe v01d arbxtrary and sutfexed megularity, -bcsides

l

1

bemg d usncf harsh and not. commensurate thh the gravity of the offence

[

attnbutu ‘10 the ) appellant! nd are thexeime not “tenablée’. in- ‘the
, cucumst mccs of the case l

»
. ! . ' . . ;
8. I_nokmg, ﬁom another angle though thexe wus allcgat:on of absence

from dutv agmnsl the appell‘mk ‘which appeaxs 10 be not wﬂlful howc»u

abscnce nom duty is a mxs cdnduct wuhm the meaning o[‘ law for which

1 - '

the law 11353 pres'cx l::ed a px opén proccdurc wlnch has to bc followed’ in all
iy |

,circum:.‘ 4 but m the mstant case lhe pxoceduxe prcscnbcd by law lms

‘ o 1 :

not: been Lollowed by the respondent dcpartment, malun’g th"‘e" iinpug,n-o-d

3 oxdex null and v01d “ :

1
i
|
+

9.. | As Sequcl to foregomg,, ‘the Trxbunal accepts thc. appeal

AR

and sct aside y
' /Z/
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deallmcm is dncctcd to re- mstatc, thu dppcllanl into suvmc ’l mwwc the .

mtewcnmg p'w'xod dunng Wthh tht. appcllant 1cmamcd out ol ser vice slmll

" ' -
-;I .’.' f

be u(,dtu:l as thxa 01dma1y lcave (lcave wnLhout pay) ’l he pmtu.s are lt.ll Lo
beax thcu own co&s. l*lle bc consxgned to the 1c<.oxd al‘tu complclxon
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l\ui't'nn Lrom 16.2.1348 nﬁ!ar g:L‘C\l'lLl.\‘\E 60, days eaznecl leave by - Lhe uOI."ViCGB

Vet <o
B . L

. .,3; f
Y om0 LR g —
‘f ‘ c;ovnnNmmw oernr. g -1k
o A , m,/\m:mr, nmvmomnnr & DEVELOPMENT ! Dmmm] J
. N . ._'_”_ ' }']lr 4 ‘
T ' S Dubad J?eehawar the 111,1‘1 Dqg; 199:;,',‘. :f i
. .‘1~._.‘.. . " '.""
N Lt L1 ) PBEDAOT /2014 6/0 Vol TT. CWIHEREAS MJ." aher Haaaax'\ Asoi. ;*ram:’“'

TENT Depavtment wan involved in a muirder case vide Poliae s-ha'lzmon Mithrg
MR Wo .40 rimt.‘)(l. M q1a |99'7o_ L, T v
\ . , \w Ce . B . R . " " |
' e
«\ND WHERBEAY he failed +o brlng, he fact of his .anr:lvament o an g

Cony mon ), oage o tan notica of the Heoad of Departmonb ue raquimd in

Ty la w0 off the NWrp tovtl Servante (C‘om\\rbt) Ruleg 197.5 and rema.Lned

3 wnnmt Ac‘Lan Depr rtmc»nt AVACHE f:om I&a 12. 1997 to 1)02 1998e
L COAND! WHERBASQ he wam ir\.[‘m")ne:d' ul. ]LlU home addrasm bhrOUgh Heéimtmr
1““' 1 WU~\‘\0(E“TT)PL&D/OG’?/Q“MG/Q'? datod 27.6.1998 4o ropor‘b for cuty i
Vel 7 dayve bul lmg oa Ll letbcr Tacolved bcxcl. undelivered wil,h l.hg '
Yomankn of poqluﬂ aul-hanuine l.lmt he hap cltanuod hie house. ' .
J CAND WHERRA S ho WaB :Lmvned g notiou :Ln ‘Ulr- press on 8, 12-'19‘)8 50
rhpert for dwdly will ._Ln 15" daya., g wan. Durtlnr x.n[‘m_unod that Lf he s
r\llnn to weport oy duw Lhcm oxparte action u.mler thu rwles will bu },,v :
S en agndingt him whl.qh ay x*eaull. in’ b armd, nat:um o.c h:.a aarv:.oeg bu‘l: {:”
Moy imlmi bo repo et f‘or zuty t:i.ll dn Leo i

[
th

. Now tenrm:wrr‘ in- exe.rcdnre of ‘powers und.nr Rula 5(4) oi' Nww ‘
_uwm 8orvants (rrruuanoy&' Diltsuiplino) Rules: 1973, I; Ali..Degum,
Suoeatary PR&D Depav bment//\ubhor.!. by o heroby order to impone. mn,joz' 4
wm)allvy of MRemoval from uBI“V‘.LCU" on the uccuued. orfio dal Mp, Sher .Hapg
Aolahont witl ef € ect from 17.2.19980, Co . _ el

o X \' l‘ éS

. . o it

SICRETATY 0 GOVl oF wyrp - il
PI.ANNING ENV: &, m%*v: DDPARTMDND, ig,},’.)y-‘*

BedetiNo, SO(BSIT ) P1D/087,/2- 1 16/97- Vol 1 Dabud PashHWar bhe "2, 199,Sj
(,op,y .Corwardad to tlg 1~ L b :;?E i
_ ‘ o ;i;a“-"!".:
fu  Hooountant Gr_noral, NWEFD; Poohawar. SRR : ! "'f"vl
Ze Doputy Saoretary (Servicas) Govlbs of NWI:P dervices &‘Gena L g
-, hdoa. Departaent w/r %0 his D.O. No.sos-1v( %GAD) 2~ 137/8 -?.aw -n’i';"f“ ‘
clai-ed. 23.8.14999, } . Lo b L e
: - ! -'.-":, ;
R P \:o‘ bo Addle Oblof Seoi*a'tary, NwTP, :Pen EWGI‘ . " el f'{é"
L Red I’.S b Becratary| ‘PraD; Dapartment S P I 117
e Seotlon Of‘.f‘izmer (Seoret) S&GAD, NWI‘P, Paahawa:‘. i PSRRI },.'r, f
: 50-53 Seotdon Orfilyen (Servio ,.g..]‘_v) SKOAD, . NWI’E’ A P 1
. Tei Beotion O:f.’fi‘_er (B&A), PELD Departmcnb I’eshawar. e e b ,.”;.'R Ey
8./ Bill" Ampigtant, PED Popartment, Nwrep, Posbawar, V) !

. RN ::r~';. '
" /9" Mrd Bher Hamoan 8/0 Mewy mmn ridti. Vil ' el
.-/ warﬂulc ROEdp Pemhawar. : M Hlage: & I’ ° Daag,
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TS

S '{ﬁm&v&w@%? e
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* GOVERNMENT OF NWFP,
ESTABLISHMENT DEPARTMENT
(ESTA_BLISHMENT WING) :

- ‘NO. SOE-1V (E&AD)2 (137)/87
Dated Peshawar, the 23" September, 2004

&
E5 L J
=

t'

B SR

The Section Officer (Estt:)
P&D Dep_artment. _

 Sublect  REINSTATEMENT IN SERVICE

| am directed to refer to your letter No. SO. (Es tt) P&D/OS7
© J2-14BI97 VoL, dated 4v May, 2004 on the above cited subject and to stale
that the case has been examrne.d‘rn this Department and concluded that as a ‘. -
| rusutt of departmental proceedings, he was removed from service on the
- grounds; of willf ul absence from duty desprte the fact that his involvement in a
crimina. offence and the subjudrced tase had already come rnto the notice of -
the Department. Now the Judrcrat proceedrnge have attarned finality and Mr
Sher tassan Ex-Assistant, P&D Department has been acqurtted from the
rharge leveled against him, by the court of Addrtronal District & Session- |
uudge X Peshawar, on the grounds of compromrse between the partres vide
‘ -.yrdgement dated 31! July, 2004, received wrth your Ietter No. SO (Estt) P&D/ -
"0.146/97 VoIl dated 1 September 2004,

In. view, ,of he aboy,'e rt |s request ed that hrs case may be
tonsidsred condOnrng the ‘delay under rute 3 of the NWFP Clvil Servants

.Appefrl) Rules 1986 read with the instructions contained in para-2 of 8&GAD |
etter No. SOR.I! (S&GAD) 3(4)/78- VoHI dated 29M February, 1988 as he
has suﬁered alot and deserves sympa thetic treatment

. ?f’ Q%@FMM;-——*
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apy orwarded to the: - - ' S :

N

. *fﬂcer conrerned

((E 8 L)/OS//? !46/ ./\/Oi-ii':‘

n;;;_«.._.nvmr-nvm\JT OF )E\HYBER P’AKHTUT\H JW
PLANNJ[N(J & D]E‘V DEPART!\H N

Dated F’eshawar January 18 2013

_L_WG[M"I a’zt@/@?‘/\/uﬂaﬂﬂ: Th‘e' Comvpet

ent Authonty IS pleased to medi'y his

of even number dated 01-01- 2005 in resoect of -Mr. Sher e ssan,

S D ar*tnm it

Wer

io ireat hIS peuod of absence from duty ie. 17 02 1¢9¢ to
b if.o(;?f‘:l"iif)i

1 spent on duty under the prowblon of FR 54(a).” . |

Additional Chief Secret, iry
Khyber Pakhtunkhwc

Dated Peshavvar the January 18 20

SCountant (nene:al l<hyber Pakhtunkhwa

“Boretary 1o Govt:. of Khyber Pakhtukhwa;, Establishment Departnwnt
ecnun Qfficer (B&A), Planning & Development Department,

o Additional Chief Secretary, Khyber Pakhtunkhwa.
"5 to Secretary, P&D Department, : '

“A to Additional Secretary, P&D Depamnent
A 1o Deputy aecretary (Admn ). P&D Department. -

( KHURSHID ALA )
Section Officer (Esit:)
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' IN THE SERVICE TRIBUNAL KP, PESHAWAR.

|
!

No. . /2022 .

- a TR e .......... Petitioner.
VERSUS -

o 2
WIS

........ Respondents

1, the undersignoe d do hcreby appomt and const1tutc

FAZAL SHAH MOHMAND Advocate Supreme (,oult To act,

appear-and plead in the above-mentioned matter and to withdraw or compromisc
the said matter or submit to arbitration any differences or dispute that shall arisc

touching or in any manner relating to the said matter and to receive money and
" grant reccipts therefore and to do all other acts and things which may be

neeessary to be done for the pr ogre%s and.the course of the prosecution of the
said matter. : A .

1. - To drait and sign files at necessary pleadings, applications, 6bj(,ctions
- affidav ts or other documents as shall be deemed neccssary and
ddVlbdl le for tho pr osecution of the sa1d 1natt01 at all its stagcs

2, To employ any other chal Practition‘er authori/ing him to cxercise the
power as conferred on the undermgned Advocate wherever he may
think fit to do so. :

AND T hereb \{ agree to ratify whatever thé Advocate or his substitute shall do
in the above mitter. I/We also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from thie Court when the said matter is called up for hearing. I/We
further hereby asree that in the event for the whole or any part of the fee to be
paid to the Advocate remaining unpaid, he shall be entitled to withdraw from the

above matter. Received by me on 21-10-2020 ,

| CLIENT(s)
ACCEPTED BY: -
ez

FAZAL SHAH MO]EMAND o

AD VOCATE
SUPREME COURT OF ]PAKISTAN.

e
L

()1«1 1C1:-Cantonn . ent Plaz, _1_1<_a_1_ 3/B.K! hyber Bazar 1’g§hawa1__(_ 117 0301 §‘__O48_4l,



