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“'BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
-+ | PESHAWAR. '

e

> Service Appeal No. 1128/2022

Erigr. Fazli Raziq,  Deputy Chief Inspector of Mines
Peshawar.....coiiiiiiiiii e (Appellant)

VERSUS

The Chief Secretary Khyber Pakhtunkhwa & others.
' .... (Respondent)

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1,2, 3,4 & S.

‘.espectfullv Shewith:

reliminary Objections:

1. That the appellant .has neither come to this court with clean hands
nor the appeal is based on factual grounds, legal footing and is,
therefore, liable to be dismissed.

2. That the appellant has-no cause of action/locus standi to file the

| instant dppeal, heﬁce, the appeal is not maintainable in its present
form. | 7 | o

3.  That the appellant is stopped by his own conduct to file the instant

appeal. |
4, That the appeal in its present form is defective, bad and is liable to
be dismissed. ,y | ,

S. That the appellant is bound to abide by law and regulations of ‘;he

respondents issued from time to time. ' | '

6. That the appeal is barred by law.



10.

Correct to the extent that the appellant was the employee of Pakistan
Mineral Development Corporation (PMDC) w.ef 03.11.1990 to
31.01.1995 (Annex-A).

Correct to the extent that the appellant subm1tted the Last Pay

* Certificate (LPC) of PMDC to this department (Annex-B).

Admitted.

Correct to the extent that the appellant was appointed as Inspector
of Mines (BPS-17) vide Notification No. SOI/1&D/6-1/90/379, dated
04.01.1995 (Annex-C).

Correct to the extent that the appellant was relieved from his duty by
PMDC vide. relieving order No. Ap-Pr-Tr/Officer-
Supervisor/Jatta/480, dated 24.01.1995 (Annex-D).

Correct to the extent that the appellant assumed the charge of post
of Inspector of Mines w.e.f. 01.02.1995 vide Notification No. SOI (IND)

' 6-1/907/2680, dated 26.02.1995 (Annex-E).

Correct to the extent that Finance Division Govt:. of Pakistan has
issued Office Memorandum vide No. F.4(2) R-2/96, dated 12.08.2002

on the subject fixation/protection of pay on appointment from one

_ post to;anc.)ther thereby allowing pay protection/fixation of employees

of the autonomous organizationswhich are establislahed’i through a
resolution may have extended the benefit of pay in a "rhan’her set out
in F.R-2:2 and 22(A) on their subsequent appointment in the
Government service if they have adopted Government pay

scales/schemes in toto. However, this benefit cannot be extended to

" the employees of such autonomous organizations which are created

~ under an Act/ Ordinance or an Executive Order under the authority .

of an Act/Ordinance (Annex-F).
Pertains to Federal Tribunal record. _
Correct to the extent that the memorandum mentioned in Para 7 was ’
reconsidered by Finance Division Government of Pakistan in light. of ‘
direction of Federal Service Tribunal and updated vide office
Memorandum No. FNo. 4(2) R-2/1996-235/2010 da;ted: 08.06.2010
(Annex-G). .

Correct to the extent that the Government of Khyber Pakhtunkhwa ‘
vide Notification No. FD(SR-1)12-1/2011, - .dated 04.06.201 1 has
decided that henceforth the benefit for protection of pay to the

employeés of autonomous bodies on their Subsequent appointment.

. in Government service is not admissible as employees of autonomous




" bodies are not civil servants within the meaning of Civil Servant Act,
.1973. Therefore, there is an express bar in this notification for such
: autonomous bodies. However, the benefit of pay protection will be
admissible to employees of such autonomous organizations who have
adopted scheme of Basic Pay Scale in toto on their appointment in
Government offices provided they have applied for the post through
proper channel (Annex-H).

11. Incorrect. The Notification was viewed in light of judgement of Federal
Service Tribunal, Islamabad dated 01.08.2009 in accordance with
rules and regulation wherein no malafidy has been construed against
any civil servant.

12. Correct to the extent that the benefit of pay protection was extended
to Miaf_1 Farooq Igbal by Service Tribunal vide Service Tribunal Khyber
Pakhtunkhwa Judgement dated 07.03.2017 in Service Appeal No.

| 476/2014 (Annex-I)

13. Correct to the extent that Supreme Court of Pakistan upheld the
decision of Service Tribunal Khyber Pakhtunkhwa mentioned in Para
12 vide Appeal No. 1308/2019, dated 27.11.2019 (Annex-J).

14. Incorrect. The Appellant has joined the service prior to issuance of

- the Giovernmentl of Khyber Pakhtunkhwa, Finance Department
Circular mentioned in Para 10 due to which he is not-entitled to the

protectid;;n of pay.

15. Subject to proof.

16. Needs no comments. (Pertains to record).

[ GROUNDS: ‘
1. Needs No comments (Pertains to Record).
2. Needs No comments (Pertains to Record).
3. Correct to the extent that both the posts are of same Pay scalf'e",

however, the appellant joined the service prior to the issuance of
Finance Department KP circular mehtionéd in Para 10, therefore, he
is not entitled to protection of pay.
Same as Para 3. 3
Subject to proof. |
~ Pertains to record.
Pertains to record.

Pertains to record.

© P N o oo

Pertains to the Judicial record of Apex Court.

10. - Pertains to record of this Honorable Service Tribunal.
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!_ 11. Incorrect. The Said circular of Finance Department KP clearly states
that the protection of pay will be granted to the civil servants who
have joined the service after the iss.uance of the said circular.

12. Correct to the extent that ‘the Appellant applied through proper
channel. The rest is subject to proof.

13.  No discrimination was carried out by Finance Department.
14.  Needs no comments (Pertain to record).
PRAYERS:

It is therefore, humbly prayed that, the appeal of Appellant does
not hold a firm grounZi"which may kindly be dismissed.

Respondents:

¥ ent Department,

%&%unkhw&

Secretary Establishment Department,
Khyber Pakhtunkhwa

Governinent of Khyber Pakhtunkhwa
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e S GOVERNMENT, OF N.-W.F.p, - ,

~ INDUSTRIES.COMMERCE, MINERAL DEVELOPMENT
LABOUR AND TRANSPORT -DEPARTMENT.

g Dated Pestaway t_he.'...4/1/.19.95........,.., @ |
To e o MA“ML(WQT&

Mz.Fazli Raziq, /0. Abdul Aziz,
Village Zoorbandar(Lakhti),

.Tehsil and p,o, Khar,
Bajaur Agency. '

SUBJECT:= ' APPOINTMENT AS INSPECTOR OF MINES (BPS=17)
IN _INSPECTORATE OF MINES LABOUR WELFARE,NWFP.

On the basis of recommendaticns of the .o
L ~ NWFP Public Service Commission,'you are offered a

tempo;ary ppst-(likely to continue)"of Inspector of
Mines (BPS-17) in the Inspectorate of Mines, Labour’

Welfare, NWFP on the following terms and conditions ;-

4. You will be allowed a minimum of BPS=17 |
- (Rs. 3880~290-7360) plus other allowances
as admissible under the Rules.

“b. You will be governed by such rules and orders -
- relating to' leave, T.A, and.Medical Attendance
- as may be prescribed by the Government foqr
- the category of Government ‘Servants of your
‘status from time to time, : .

L Ce - You will be on broba%iéﬁ initiallyvfor é
period.éf'65§>;ears exXxtendable upto three
years,

de . You will be liable. for continuous and eventual

confirmation as Inspector of Mines on
-satisfactory completion of probation-including
the extendable period of probaticn.’ L

e. - Your services will be liable to termination
‘at any time without assigning any reason
before the expiry of probation if you 'work -

- is not found satisfactory. In such an event
- you will be given:.a. montht's.notice for
‘termination of. service or one month's pay in
lieu thereof. In case you wish to resign
& month's notice shall be necessary or in

.. 'lieu thereof month's pay shall be forfeited.
'-' : . . : g. - You will be governed by the NWFP Government

. servants (Efficlency and Discipline) Rules,

. 1973 and Government Servants(Conduct) Rules,
1987 and any other instructions which may be
. issued by the Government from time to:time.



GOVERNMENT QF N.-W.E.R,
INDUSTRIES,COMMERCE, MINERAL DEVELOPMENT,
LABOUR AND TRANSPORT DEPARTMENT.

Dated Peshawar the..............oou.. ...

g«  You will join duty on Yyour .own expensas.

h. You will be liable to serve anywhere in NWFP
including FATA. : ‘

i. You will have to p‘roducé Madical Fitness
Certif»ic-ate before joining your duties.

If thé above terms and conditions of
"appointment are a-é‘Ceptable to you,A you should report to
the Chic._ef I.n;s.p:e-cto.r of Mines, Labour Welfare, NWFP,

= Peshawia:/'fhis_ Department within 30 days of the issuance
of this letter, failing which the offer of appointment

shall be deemed to have been cancelled.

/J (7 AHMED HASSAN )
SECTION OFFICERLADMN)
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BETTER COPY

Government of Pakistan
Finance Division
) , (Regulation Wing)

B. 4 (2) R—% /96 Islamabad, the 12 August, 2002.

OFFICE MEMORAND kUM

PIML‘ION/PROTECTION OF PAY ON APPOINTMENT
FROM ONE POST TO. ANO’I‘IILR

sects -

i
|
|
'i
wative pay of a goverament servant on
& \

The undersigned is diected to say that inidal s ..ubs

spointment from one post to another is regulated under the provisions of TR-22 apd BR-22 (A). These

y him provided the conditions

lés provide for protection of submnuvc pay of the old post held b
o

:esceibed therein are fulfilled.

i . .
i

loyces of autonomous boches\, on their |

The benefit of protection of pay to the emp
as the employees of 'xutonomoub “bodies | \

ubsequent appolntment in government service is not admissible

e not civil servant within the meaning of Civil Sexrvant Act, 1973. i

3 lhe mpn.um courts have however, held that the autonomous bodies created through

Lcsoluuons smnd ata chf[c_xcm. footing us comipated to the autonomous bodies mcoxpomted either by 4
4

Smtutc/ Act/ Oxdlmncc 01 by an E\t.cutwe ‘Oxder under the authority delepated by an Act/ Qrdinance.
. R
) . ’ . ..o'-.} : ! . "~
\ ' B . . . v
4, With a view to formulate a tniform policy to regulage the cases of fxation of pay, it has bt‘eri\ \

of suchvautonomous otganizatiosn ¥ ‘which are established through a,

Janncr set out in FR-22 and 22 (A) on theit .

f

decided that. luncefouh, the employ(.eb

cxtended the beneb. of Fxation of pay in the m:
ice if they have adopled government p

. resolution may...bc £3
ay sc'll s/schemes nl

' -subscqﬁent appointment in the governiment serv.
e extended-to the employees of such wub

nder the authority of an Act/

totality. This benefit cannot b ONoOmMOous ox_g'xmmuons which até

ceeated under an Ach -/ O;dm‘tncc, or Atk Lxecuuve Ordet v

5. Since the powers of fL\ﬂuon of initial pay of Government Sexvants have been delegated to
conceri Ministries/Divisions/Departments, 0o formal approval of Finance Division is required for initial -

if covered under the tehv Tb-ie Conccmed

ﬁ.\mon/ pxou_c.uon of pay ant_ sules/g gm_x ent msuucuons
" Ministries/Divisions are cmpowued for. fxation/p Luu.cu

Accounts/Audit Office..

1o0n.-of pz\y ander the relevant Luh.s and gover n_m\.nt
iastractions in consultation Wlth thie wn-ce_-mc,d

ted as final and may not be reopened or cited as

The cases sr.ulc.d emhel may be tea
\

precedent. |

N . | Sa/-

 (MALIK HAMID NAWAZ)
SECTION OFFICER (R- 2)

' ALL MINISTRIES/DIVL STONS/DEPARTMENTS.

efora SIJPC

e e
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(33
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. B

(.rs1gned_ dmected to refet 'to- Fmance Division’s O.M No. 4(2)R-2/96 dated
S) ject noted,above and to: say that iti ‘térms of the provisions in para-2 of

a plotecuo oon their- subsequent appointment in Government
sithe employees o' “u

€n - re-considered in light of judgment dated 01-08-2009 of
in‘:a‘ppeal No.1921(R)CS/ 2005'in respect of Mr. Sajjad Rashid
en efouh thc benefit of Pay protection will be extendea to thc

g“anlzauons wbo have adopted Basic Pay Scales scheme in toto

«

otb'c'tioh::o'f;j,)ay‘to ‘the ;c_:mp;loyoes' of :iutonomous bodies on

owever;..the. beneﬁt of pay protecuon will be admissible to

mp‘loyc.i.s of such-autonomous orgamzann who have adopted scheme of basic pPay

.

L . sa-

L (M. UZAIR SOOMRO)

SECTION OFFICER (R-2)
Ph.9263179

2R, etk
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GOVERNMENT OF KHYBER RAKHTUNKHWA
FINANCE DEPARTMENT
(REGULAT!ON wme)

NO. FD (SR-1) 12. 1/2011,
Dated Peshawar the: 4 June, 2011

All Administrative-Secretaries to Govt: of Khyber Pakhtunkhwa

The-Senior Member, Board: of Reveniue, Khyber. Pakhtunkhwa

The Secretary:to Governor Khyber Pakhtunkhwa

The Secretaryto Chisf Mrnlster Khyber Pakhtunkhwa,

The Secretary, -Provincial Assembly,. Khyber Rakiitankhwa.,

The Secretary-Finance FATA; FATA 'Sécretariat, Peshawar.

The Accountaht:Sengral, Khylger Pakhtunkhvya ‘Peshawar. .

All Heads of Attdched: Departments In-KhyBer Pakhtunkhwa. o
District:Coordination: Officersin: ‘Khyber Pakhtunkhwa,

rits/ District & 88&slons Judges In-Khyber Pakhtunkhwa
shawar High Court, Peshawar.

. The‘Ghditmiar; Public Service Commission, KhyberPakhtunkhwa
The-.Chairman - Services Tnbunal Khyber Pakhtunkhwa.,

Subject; FIXATION 4 PR@TECTI@N OF PAY_ON APPOINTMENT FROM ONE
. POST TO:ANOTF

Dear Sir, ..

b
&

Islamabad: letter- No.FNo4(2)F l/1¢996~235/2010 dated 08-06:20

- CS/2005:in: Tespect:of M-
state lthat ln.purs

beneﬂt of pay pro;
C; orgamzatlons wh

Yours Faithfully,"

MASOOD KHAN)
Deputy Secretary (Reg-ll)

45,

S "Seml Autoriomous:Bodles of ‘Khyber Pakhtunkhwa
"F?_akhtq‘n hiv a:,v, Peshawar '

r

« (SHAUKAT ULLAH)
Section Officer (SR-N

| am directed to - refer to the Government of Paklstan ' Frna_nce Drvrsron :

dated 01:08:2009 of Fed nilce Trlbunal Islaimabad In ap]eeal No1821(R)
Sejjad Rashid-a _'thers oft the: subject neted above and.to;
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- Mian Farood Iqbz
- Establistmeit:
' givil Secrotarial; T

eshawar, . .
Secretariat, Peshawar.. . - -
Givil:Secretariat,

(_’hyber Pakhtunkhwa,

ber T ...-'élihtmﬂdiwav,

'ghv";,%hé'z{ instant appeal

'1pu-gﬁéd{6r_ﬁ-e1‘ dated
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